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PEEFACE 

—  TO  — 
SECOND  EDITION. 


In  writing  this  second  edition  it  has  heen  the  purpose  of  the 
authors  to  follow  out  the  plan  and  scope  of  the  original  work, 
and  to  give  to  the  legal  profession  a  treatise  that  will  present 
exhaustively  the  law  at  the  present  date  upon  every  point  re- 
lating to  electric  corporations,  the  uses  and  appliances  of  elec- 
tricity, and  all  public  and  private  rights  connected  therewith. 
To  accomplish  this  purpose,  the  two  thousand  new  cases,  which 
appear  in  this  edition,  have  been  critically  examined  by  the 
authors.  Whatever  changes  have  been  made  in  the  decisions 
and  rulings  of  the  courts  rendered  since  the  prior  edition,  and 
also  every  new  point  in  which  the  law  has  been  applied  to  the 
subject  treated  of,  have  been  shown.  Nearly  four  hundred  new 
sections  have  been  added.  The  authors  in  offering  this  second 
edition  submit  it,  as  they  did  the  first  edition,  to  the  fair,  im- 
partial, and  just  consideration  of  the  profession,  and  they 
trust  that  this  edition  will  meet  with  the  favorable  approval 
accorded  to  the  first. 

New  York  City,  June,  1907. 

JOSEPH  A.  JOYCE, 
HOWAED  C.  JOYCE. 


PEEFACE 

—  TO  — 
FIRST  EDITIOK 


The  sources  of  electric  law  are  to  be  found  in  the  fundamen- 
tal doctrines  of  law  and  equity.  The  fact  that  applied  elec- 
tricity  was  unknown  when  these  principles  were  first  asserted 
does  not  prevent  their  extension  and  adaptation  thereto,  nor  are 
such  doctrines  really  changed  thereby.  Electric  law  is  new, 
therefore,  only  in  the  sense  that  the  uses  of  electricity  have 
necessitated  a  new  application  in  a  different  form,  perhaps,  of 
a  very  great  number  of  those  doctrines  upon  which  is  based  the 
great  body  of  existing  laws.  Eecourse  must,  therefore,  be  had 
to  these  laws  and  principles,  found  chiefly  in  authoritative  de- 
cisions and  treatises,  in  order  to  deduce  any  governing  rule  ap- 
plicable to  the  various  circumstances  peculiar  to  electric  causes 
requiring  judicial  determination.  This  has  involved  much  re- 
search, both  by  counsel  and  the  judges,  and  much  critical  com- 
parison and  discussion  resulting  in  some  conflict  of  opinions. 
To  examine  each  case,  discover  the  underlying  principle  or 
principles,  and  endeavor  to  systematically  arrange  and  group 
together  the  numerous  points,  so  as  to  make  a  logical,  exhaustive 
and  still  concise  work,  has  been  an  arduous  and  difficult  under- 
taking. In  addition,  it  has  been  necessary,  not  only  to  con- 
scientiously examine  legal  decisions  covering  electricity,  but  a 
thorough  investigation  of  the  authorities  in  analogous  cases  has 
been  required,  in  order  to  present  fully  the  law  applicable  to 
the  numerous  and  varying  circumstances  under  which  the  courts 
have  been  called  upon  to  apply  old  principles  or  to  extend  their 
application  to  this  constantly  growing  branch  of  the  law.  The 
efforts  of  the  authors  in  writing  this  treatise  will,  it  is  hoped,  ac- 
complish the  purpose  intended,  and  that  is,  to  clearly,  under- 
ptandingly  and  logically  present  to  the  profession  the  entire  law 
on  the  subject  of  electricity,  with  the  reasons  for  its  application, 
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and  so  furnish  the  bench  and  bar  with  a  work  which  will  not 
be  a  mere  reference  text-book,  but  a  treatise,  and  one  which  can 
be  consulted  and  used  to  advantage  by  courts  and  lawyers,  and 
be  also  of  practical  value,  both  to  them  and  to  electrical  cor- 
porations. The  authors  have  also  endeavored  to  supply  the 
needs  of  both  the  case  lawyer  and  the  one  who  relies  upon 
principles.  To  this  end  numerous  illustrative  cases  have  been 
given,  although  underlying  principles  have  been  made  the  basis 
of  the  work.  English  and  Canadian  cases,  involving  the  uses 
of  electricity  or  some  phase  thereof,  have  been  fully  presented, 
both  as  to  the  law  and  the  facts.  Where  statutes  have  been 
construed,  explained  or  considered  in  judicial  rulings,  such  stat- 
utes have  been  examined  and  cited  herein,  together  with  said 
rulings,  and  the  statutory  citations  have  been  given  in  con- 
nection with  the  table  of  cases.  Careful  and  conscientious 
examination  has  been  made  of  all  conflicting  decisions  and  it  is 
believed  that  they  are  so  fully  considered  and  compared  as  to 
preclude  the  necessity  of  searching  elsewhere  for  the  law  upon 
the  points  involved.  Each  case  relied  on  throughout  the  work, 
in  support  of  the  text,  has  been  personally  and  critically  exam- 
ined. The  authors,  therefore,  submit  this  treatise  to  the  fair, 
impartial,  and  just  consideration  of  the  profession. 

Nyack-on-Hudson,  N.  Y.,  June,  1900. 

JOSEPH  A.  JOYCE, 
HOWARD  C.  JOYCE. 
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TITLE  I. 
GENERAL  TERMS  AND  DEFINITIONS. 


CHAPTER  I. 


TEIRMS  AND  DEFINITIONS. 


Electro-metallurgy  defined. 

Electro-plating  defined. 

Electrode  defined. 

Electric  motor  defined. 

Motor  vehicle  defined. 

Electrocution  defined. 

Telegraph,  in  statutes,  in- 
cludes telephone. 

Telegraph  and  telephone  — 
Post  Roads  Act. 

Telegraph,  in  English  stat- 
utes, includes  telephone. 

Telegraph  includes  telephone 
—  The  Telephone  Cases. 

Telegraph  statutes  expressly 
including  telephone. 


Section  1.  Electric  corporation  defined. —  An  electric  cor- 
poration is  a  company  formed  under  general  or  special  laws, 
with  the  right,  expressly  or  by  necessary  implication,  to  gener- 
ate, produce,  develop,  supply  or  use  electricity  for  effectuating 
the  purposes  for  which  its  charter  powers  are  conferred.  To 
this  end  the  courts  have  looked  with  favor  upon  a  construction 
of  charters  of  such  corporations  whereby  the  scope  of  their  pro- 
visions has  been  held  to  include,  by  implication,  the  use  of 
electricity  when  such  right  is  not  conferred  in  express  terms. 

§  la.  Electricity  defined. —  Electricity  has  been  defined  as 
"  the  name  given  to  the  cause  or  a  series  of  phenomena  ex- 
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§  1- 

Electric  corporation  defined. 

7d. 

la. 

Electricity  defined. 

7e. 

2. 

Telegraph    and    telegram    de- 

7f. 

fined. 

7g. 

3. 

Wireless  telegraphy. 

7h. 

4. 

Submarine  telegraph  or  cable 

7i. 

defined. 

8. 

4a. 

Telegraph   stations   defined. 

5. 

Telephone   defined. 

8a. 

6. 

Electric     street     railway     de- 

fined. 

9. 

7. 

Electric-light      company      de- 

fined. 

10. 

7a. 

Electric     line     defined  —  Eng- 

lish  Electric   Lighting  Act. 

11. 

7b. 

Electrical  plant  defined. 

7c. 

Electrolysis  defined. 
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hibited  by  various  substances,  and  also  to  the  phenomena  them- 
selves." ^ 

§  2.  Tele^aph  and  telegram  defined. —  The  tenns  "  tele- 
graph "  and  "  telegram  "  arc  from  the  Greek,  the  former  sig- 
nifying to  write  afar,  and  the  latter,  a  writing  afar.  The 
telegraph  is  the  apparatus,  and  the  latter  is  the  writing,  com- 
munication or  intelligence  itself.      The  word   "  telegraph  "   is 


1  Imperial  Dictionary  cited  in 
Spensley  v.  Lancashire  Ins.  Co.,  5-4 
Wis.  433,  442,  11  N.  W.  894.  In 
this  connection  it  i.s  further  said  in 
this  work :  "  We  are  totally  igno- 
rant of  the  nature  of  this  cause  — 
whether  it  be  a  material  agent  or  a 
property  of  matter.  But  as  some 
hypotliesis  is  necessary  for  explain- 
ing the  phenomena  observed,  it  has 
been  assumed  to  be  a  highly  subtle, 
imponderable  fluid,  identical  with 
lightning,  which  pervades  the  pores 
of  all  bodies,  and  is  capable  of  mo- 
tion from  one  body  to  another. 
*  *  *  Electricity,  when  accumu- 
lated in  large  quantities,  becomes 
an  agent  capable  of  producing  the 
most  sudden,  violent  and  destruc- 
tive effects,  as  in  tliunder  storms; 
and  even  in  its  (juit'scrnt  state  it  is 
extensively  concerned  in  the  opera- 
tions of  nature.'' 

It  is  also  defined  as  "  an  impon- 
derable and  invisible  agent  produc- 
ing various  manifestations  of  en- 
evgy,  and  generally  rendered  active 
by  some  molecular  disturbance, 
such  as  friction,  rupture  or  chem- 
ical   action."     Standard   Dictionary. 

"  A  power  in  nature,  often  styled 
the  electric  fluid,  exhibiting  itself 
when  in  disturbed  equilibrium  or  in 
activity  by  a  circuit  movement,  the 
fact  of  direction  in  which  involves 
polarity,  or  opposition  of  proper- 
tics  in  opposite  directions;   also,  by 
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attraction  for  many  substances,  by 
a  law  involving  attraction  between 
surfaces  of  unlike  polarity  and  re- 
pulsion between  those  of  like;  by 
exhibiting  accumulated  polar  ten- 
sion when  the  circuit  is  broken ; 
and  by  producing  heat,  light,  con- 
cussion, and  often  chemical  changes 
wlicn  tiie  circuit  passes  between  the 
poles  or  through  any  imperfectly 
conducting  substance  or  space.  It 
is  evolved  in  any  disturbance  of 
molecular  equilibrium,  whether 
from  a  chemical,  physical,  or  me- 
chanical cause."  Webster's  Un- 
abridged Dictionary. 

*'  A  highly  subtle  power,  often 
called  the  electric  fluid,  which  ap- 
2)arently  pervades  all  bodies;  more 
strictly  one  of  the  forms  of  energy 
exhibited  in  lightning,  the  electric 
spark,  eleciric  current."  Stor- 
mouth's   English  Dictionary. 

"  Tlie  name  used  in  connection 
with  an  extensive  and  important 
class  of  phenomena,  and  usually  de- 
noting eitlier  th€  unknown  cause  of 
tlie  ])henomena  or  the  science  that 
treats  of  them."  Imperial  Diction- 
ary. 

"  A  natural  force  utilized  mainly 
for  the  production  of  heat,  light 
and    power."     Bouvier's    Law.    Diet. 

The  English  Electric  Lighting 
Act  of  1882,  45  and  46  Vict.,  c.  56, 
§  32,  defines  the  expression  "  elec- 
tricity "    as    meaning    "  electricity, 
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sometimes,  though  this  meaning  is  declared  by  one  authority 
to  be  "  rare,"  used  as  a  telegTaphic  despatch  or  message,  or  as 
synonymous  with  '-  telegram."  In  its  broadest  sense  the  term 
"  telegi-aph  "  includes  any  apparatus  whereby  intelligible  mes- 
sages are  transmitted  to  a  distance  by  sig-nals,  by  compressed 
air  in  tubes,  by  hydraulic  pressure,  by  a  heliotrope  or  any 
other  system  of  signaling.  It  has,  however,  come  to  have  a 
more  specific  and  restricted  meaning,  and  it  is  in  this  latter 
sense  that  the  term  is  used  herein,  and  it  may,  therefore,  be 
defined  as  a  wire  or  wires  and  any  connecting  apparatus  used 
for  the  purpose  of  transmitting  intelligence,  communications 
or  messages  by  means  of  electricity.  This  also  includes  any 
casing,  coating,  tube  or  pipe  inclosing  the  same.  The  last  defi- 
nition may  be  extended  so  as  to  embrace  any  apparatus  with 
or  without  such  wire,  or  any  apparatus  other  than  such  wire, 
whereby  messages,  intelligence  or  communications  may  be  elec- 
trically transmitted.  A  telegram  is  that  writing,  communica- 
tion, intelligence  or  message  which  is  transmitted  or  intended 
for  transmission  by  telegraph.^ 


electric,      current      or      any      like 
agency." 

In  a  case  in  Pennsylvania  it  is 
said  in  this  connection :  "  What- 
ever electricity  may  be  it  seems  to 
be  absolutely  within  the  power  and 
under  tlie  control  of  the  company 
that  brings  it  into  being.  It  is 
compelled  by  the  process  employed 
to  come  into  being.  It  is  secured, 
stored,  poured  out,  or  liberated  at 
will.  Its  manifestations  are  both 
seen  and  felt.  It  moves  with  in- 
credible velocity  and  power.  It 
carries  the  tone  and  inflections  of 
the  human  voice,  or  moves  loaded 
cars,  depending  on  the  volume  of 
the  current  and  the  manner  of  its 
application.  It  may  be  in  the 
hands  of  the  phj'sician,  a  soothing 
remedial  agent,  and,  in  the  hands 
of  the  law,  an  instrument  of  execu- 
tion swifter  and  surer  than  tlie 
headsman's    axe.     It    mav    be    too 


early  to  say  just  what  it  is." 
Commonwealth  v.  Northern  Elec.  L. 
&  P.  Co.,  14.5  Pa.  St.  105,  118,  22 
Atl.  839,  14  L.  R.  A.  107  per  Mr. 
Justice  Williams. 

-  With  the  exception  of  the  words 
■■  with  or  without  such  wire " 
(which  are  intended  to  cover  the 
Marconi  system  of  wireless  teleg- 
raphy, noticed  hereafter  in  this 
note),  the  definitions  of  "tele- 
graph "  and  "  telegram,"  last  above 
given,  are  substantially  those  of  the 
English  Telegraph  Acts  of  1863  (26 
and  27  Vict.,  e.  112),  and  Act  of 
1869  (32  and  33  Vict,  c.  73),  as 
stated  and  construed  by  Stephen,  J., 
in  Attorney-General  (Informant)  v. 
The  Edison  Teleph.  Co.  of  Lond., 
Lim.,  Exchequer  Div.,  1880,  43  Law- 
Times,  687,  2  Am.  Elec.  Cas.  440, 
443,  Avhere  there  is  an  extended  de- 
scription of  the  telephone  and  dis- 
cussion   concerning   the    same    with 
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§  3.     Wireless  teleg^raphy. — 
given  in  the  last  section,  we 
without  such  wire,"  and  "  utl 

reference  to  the  telegrapli,  and  it  id 
there  said:  "  Tlie  rcsnlt  of  the 
definition  seems  to  be  that  any  ap- 
paratns  for  transmitting  messages 
by  electric  signals  is  a  telegraph, 
wliether  a  wire  is  used  or  not,  and 
that  any  apparatus  of  which  a  wire 
used  for  telegraphic  conimunication 
is  an  essential  part  is  a  telegraph 
whether  the  communication  is  made 
by  electricity  or  not.  It  would  in- 
clude on  the  one  hand  electric  sig- 
nals made,  if  such  a  thing  were 
possible,  from  place  to  place 
through  the  earth  or  air,  and  on 
the  other,  a  set  of  common  bolls 
worked  by  wires  pulled  by  the 
hand  if  they  were  so  arranged  as 
to  constitute  a  code  of  signals." 
Id.  443,  444. 

"  ((ireek  tele,  afar,  and  granniia, 
a  writing.)  The  correct  funn 
would  be  telegrapheme,  a  tele- 
graphic message  or  des|)atch.  Tele- 
graph means  to  write  from  a  dis- 
tance, telegram  the  writing  itself 
executed  from  a  distance."  Vol.  6, 
Century  Diet.,  p.  G213. 

"  (Greek,  tele,  afar,  and  <ir(imnin, 
a  writing),  an  apjiaratus  for  trans- 
mitting intelligible  messages  to  a 
distance.  In  this  general  sense  it 
includes  the  original  semaphore 
telegraphs;  mechanical  telegraphs 
for  sending  messages  short  dis- 
tances, as  from  the  pilot-house  to 
the  engine-room  of  a  steamer ;  pneu- 
matic telegraphs  in  which  com- 
pressed air  in  a  tube  serves  to 
transmit  a  message;  hydraulic 
telegraphs  in  which  a  cokunn  of 
water  takes  the  place  of  air  in  the 
tube;     flashing    lights     as     from    a 


In  the  definition  of  a  telegraph 
have  used  the  words  "  with  or 
icr   than  such   wire,"   having  in 

heliotrope  and  any  appliance  for 
signaling,  as  flags  or  lanterns. 
Nearly  all  these  appliances  are  rec- 
ognized as  signaling  apparatus  and 
are  now  so  called.  *  *  *  In  its 
later  and  more  restricted  sense  the 
name  is  applied  to  some  form  of 
apparatus  emjjloying  electricity  and 
transmitting  more  than  mere  calls 
or  signals."  Vol.  6,  Centuiy  Diet., 
p.  0213. 

"  Any  ajjparatus  or  device  for 
transmitting  messages  or  signals  to 
a  distance,  especially  any  telegraph 
instruments."  "Telegram,  a  mes- 
sage or  other  comminiication  trans- 
mitted by  telegraph."  Standard 
Diet,,  p,   1850. 

"  Telegraph  is  sometimes  used  as 
a  telegraphic  message  or  despatch," 
but  rarely.  Vol.  G,  Century  Diet,, 
p.   G213. 

'•  Telegraph,  a  telegraphic  des- 
patch or  telegram."  Standard 
Diet.,   p.    1850. 

"Telegraph  (Greek  tele,  far,  far 
otr,  and  graphein,  to  write),  an  ap- 
paratus, or  a  process  for  communi- 
cating intelligence  rapidly  between 
distant  points,  especially  by  means 
of  preconcerted  visible  signals,  rep- 
resenting words  or  ideas,  or  by 
means  of  words  and  signs  transmit- 
ted by  electro-magnetism.  *  *  * 
Electric  telegraph  or  electro-mag- 
netic telegraph,  a  telegraph  by 
which  an  operator  at  one  station 
causes  words  or  signs  to  be  re- 
corded or  exhibited  at  another  by 
means  of  a  current  of  electricity,' 
generated  by  a  battery  and  trans- 
mitted over  an  intervening  wire. 
"Telegram     (Greek    tele,    far,    and 
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view  the  recent  experiments  of  Signor  Marconi  with  \\'ireless 
telegraphy.  At  the  present  time  no  legal  propositions  upon 
this  subject  have  arisen  in  this  country,  nor,  as  we  believe,  has 


gramma,  tliat  which  is  written, 
from  graphein,  to  write),  a  message 
sent  by  telegraph;  a  telegraphic 
despatch.  *  *  *  Telegraph 
means  to  write  from  a  distance; 
telegram,  the  writing  itself  exe- 
cuted from  a  distance."  Webster's 
Unabridged  Diet.,  p.  1359. 

"Telegraph;  an  instrument  to 
write  at  a  distance.  The  term  is 
specifically  applied  to  apparatus  for 
communicating  intelligence  to  a  dis- 
tance in  unwritten  signs  addressed 
to  the  eye  or  ear,  and  has  only  re- 
cently had  application  to  those 
wonderful  condjinations  of  inani- 
mate matter,  which  literally  write 
at  a  distance  the  intelligence  com- 
mitted to  them."'  23  Ency.  Brit- 
tan.    (9th  ed.),  "Telegraph." 

"The  telegraph  (from  two  Greek 
words  signifying  'to  write  afar') 
is  an  apparatus  by  means  of  which 
intelligence  is  conununicated  to  a 
distance.  Properly  it  includes  tiio 
various  methods  of  signaling,  but 
generally  it  is  confined  to  the  mag- 
neto-electric telegraph  first  brought 
into  practical  use  May  27,  1844,  be- 
tween Washington  and  Baltimore." 
6  Wait's  Act.  and  Def.,  p.  1,  §  1. 

A  telegraph  is  "  an\'  apparatus 
for  transmitting  messages  by  means 
of  electric  currents  and  signals." 
Davis  v.  Pacific  Teleph.  &  Teleg. 
Co.,  127  Cal.  312,  316,  59  Pac.  698, 
per  Henshaw,  J. 

A  telegraph  is  "  any  apparatus  or 
adjustment  of  instruments  for 
transmitting  messages  or  other 
communication  by  means  of  electric 
currents  or  signals." 

The      Chesapeake      &      Potomac 


Teleph.  Co.,  etc.  v.  The  Baltimore 
&  Ohio  Teleg.  Co.,  etc.,  66  Md.  399, 
2  Am.  Elec.  Cas.  416,  418,  per  Al- 
vey,  C.  J. 

"  The  '  Telegraph  '  is  now  usually 
accepted  and  in  common  parlance 
is  generally  understood  as  referring 
to  the  entire  system  of  appliances 
used  in  the  transmission  of  tele- 
graphic messages  by  electricity, 
consisting  of:  First,  a  battery  or 
other  source  of  electricity  power; 
secondly,  of  a  line  wire  or  conduc- 
tor for  conveying  the  electric  cur- 
rent from  one  station  to  another; 
thirdly,  of  the  apparatus  for  trans- 
mitting, interrupting,  and,  if  neces- 
sary, reversing  the  electric  current 
at  pleasure,  and  fourthly,  of  the  in- 
dicator or  signalizing  instrument." 
Ilockett  v.  State,  105  Ind.  2.50,  2 
Am.  Elec.  Cas.  12,  13,  per  Niblack, 
C.  J.,  citing  Imperial  Dictionary, 
title  "  Telegraph." 

"  There  are  two  classes,  the  elee- 
trome-chemical  telegraphs,  or  those 
in  which  the  messages  are  received 
by  means  of  some  mechanical  de- 
vice, operated  by  electricity,  and 
the  electro-chemical  telegraphs,  in 
which  the  message  is  received  and 
recorded  by  means  of  some  chemical 
eff'ect,  produced  by  electricity,  the 
messages  in  both  systems  being  sent 
or  transmitted  by  some  mechanical 
means.  *  *  *  The  telegraph 
consists  essentially  of:  (1)  a  line- 
wire,  or  main  conductor;  (2)  a  bat- 
tery, or  other  source  of  electricity; 
(3)  a  transmitting  instrument  or 
device  for  connecting  or  disconnect- 
ing the  line-wire  with  the  battery 
or  for  changing  the  polarity  of  the 
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congressional  aid  lu-cn  sccui'cti 
orod  tli<'  niatlcr  of  sntticicnt  ini 
joined  note.*^ 

current  sent  over  the  lino-wire;  and 
(4)  a  receiver  or  indicatinj;  or  re- 
cording apparatus.''  Vol.  6,  Cen- 
tury Diet.,  p.  (iil3. 

"Every  electric  telegraph  consists 
of  a  battery  or  dynamo  as  the 
source  of  electricity,  an  insulated 
wire,  single  or  compound,  joining 
the  two  points;  the  transmitter  or 
key  for  the  signals  and  the  re- 
ceiver for  the  message.  The  line- 
wire  is  commonly  borne  on  poles, 
but  sometimes  carried  througli  an 
underground  conduit,  especially  in 
city  slrwts.  ^  It  is  usually  groundeil 
at  both  <'nds,  the  earth  being  util- 
ized as  a  return  circuit."'  Standard 
Diet.,   p.    is:)(). 

■•: 'I'lie  fdlldwing  description  of  tlie 
Marconi  system  is  taken  from  the 
New  York  Sun,  as  given  by  Signor 
Cuglitdmo   Marconi: 

'•  The  ^Marconi  system  is  based 
upon  the  utilization  of  tlu'  Hertz- 
ian magnetic  waves  which  travel 
through  the  luminiferous  ether 
with  tlie  velocity  of  light,  and,  in 
fact,  were  declared  by  their  dis- 
coverer, Prof.  Hertz  of  Carlsruhe,  to 
be  identical  with  light,  except  that 
the  waves  are  of  greater  length. 
Whenever  an  electric  spark  is  made 
to  .jump  from  one  electrode  to  an- 
other, these  waves  are  produced, 
and  their  rapidity  may  be  varied 
by  variations  in  the  spark-produc- 
ing apparatus,  so  that  instruments 
used  for  sending  and  receiving  sig- 
nals through  their  medium  can  be 
attuned  to  one  another  and  made 
invulnerable  to  the  attacks  of  other 
waves  of  dissimilar  periods.  Wher- 
ever   these    magnetic    waves    reach 
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W'c    have,    however,    eonsid- 
itortanee  liere  to  insert  the  sub- 


tlicy    afl'ect    all    magnetic   material, 
;ind    thus    make    it    possible    to    use 
them   as  a   means  of  carrying  mes- 
sages.     I'rof.    Hertz    also    discovered 
liiat      tlie     waves     whicli     bear     his 
name,   although    radiated   like   liglit, 
in  all   directions,   if  -el   into  motion 
fidui   a   free  source  can   be  retlected 
and    directed,    just    as    light    is,    by 
means     of     mirrors.     If,     therefore, 
you  imagine  an  electric  circuit  in  a 
housi'.  with  a  key  in  i1.  just  like  an 
ordinary     Morse     telegraph     circuit, 
yon     liave    the    basis    of    Mv.    Mar- 
coni's    sy.stem.     Tliis     circuit     runs 
tlirough  a  spark  coil  with  an  oseil- 
hitor  or  interrupter,  to  i)roduee  con- 
liinions  sparking  so  long  as  the  cir- 
cuit  is  kept  closed   by  the  key,  and 
from    this    the    secondary    or    spark- 
ing  wire    runs  onl    of   doors  and   to 
the   ])ole   from    which    the   messages 
are   to   be    sent.     The   two    ends    of 
the  wire  terminate  in   small   metal 
spheres,   between   which  the   sparks 
pass.     When  Mr.  Marconi  began  his 
experiments   this   was   the   complete 
form  of  his  sending  apparatus,  and 
readable  signals  could  only  be  sent 
a   few   yards.     In  his  present   form 
of  apparatus  one  of  these  wires  is 
extended  to  the  earth,  and  the  other 
has   an  extension  carried  vertically 
into  the  air,  and  the  length  of  this 
latter  wire  bears   a   direct  relation- 
ship to  the  distance  over  which  sig- 
nals can  be  sent.     Mr.  Marconi  also 
found  the  basis  of  his  receiving  ap- 
paratus   already    invented    for    him 
by  Prof.  Calzeechi  Onesti  of  Fermo 
and     improved     and     modified     by 
others.     This    receiver    is    what    is 
known  as  a  coherer.     The  idea  upon 
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§  4,  Submarine  telegraph  or  cable  defined. —  A  submarine 
telegraph  or  cable  is  a  telegraphic  line  laid  under  any  body  of 
water  for  the  purpose  of  connecting  stations  separated  thereby 
and  of  establishing  telegraphic  communication  between  them. 
Such  telegraph  or  cable  is  formed  by  inclosing  a  wire  or  wires 
with  an  insulating,  or  protecting  material  impervious  to  water.** 


wliieh  it  is  made  is  Ihat  if  you  tako 
an  ck'ttrically  coiKlutting  material 
lii<e  iron  and  breai<  it  up  into  small 
particles  like  filings  tlu>  intervals 
wliich  separate  these  particles 
would  prevent  the  mass  from  allow- 
ing any  current  from  passing 
through.  Now,  if  you  were  to 
bring  a  magnet  near  to  the  mass 
of  filings,  each  particle  would  be- 
come magnetic,  draw  itself  close  to 
its  neighbors,  and  tlie  mass  would 
become  so  solidified  as  to  establish 
through  it  an  electrical  channel. 
For  his  rciciving  instrument  Mar- 
coni uses  just  such  an  instrument. 
It  consists  of  a  snuill  glass  tube 
four  c<'ntimeters  long,  partly  filled 
with  tilings  of  nickel  and  silver. 
At  cither  end  of  this  tube  and 
leaching  into  the  mass  of  filings 
is  a  terminal  wire  of  an  ordinary 
Morse  relay  magnet  circuit.  One 
wire  runs  to  the  ground  and  the 
other  connects  with  the  magnet,  the 
battery  and  the  ground.  The  arm- 
ature of  the  relay  magnet  opens 
and  closes  a  strong  local  circuit, 
which  in  turn  operates  a  recording 
instrument  and  also  a  little  ham- 
mer which  continually  taps  the  co- 
herer to  shake  the  filings  apart 
when  they  are  not  being  held  by 
magnetic  attraction.  The  coherer 
is  set  up  on  a  pole  side  by  side 
with  the  sparking  spheres,  with  a 
similar  vertical  conductor.  The 
Hertzian  waves  have  the  quality  of 
a  magnet  in  causing  the  filings   in 


the  tube  to  adhere  to  erne  another, 
and  the  manner  of  the  operation  of 
the  system  is  simple.  The  operator 
presses  his  key,  just  as  in  ordinary 
telegraphing,  making  his  alphabet 
in  dots  and  dashes.  As  the  waves 
shoot  out  and  with  the  velocity  of 
light  reach  the  receiving  station 
miles  away,  the  filings  in  the  co- 
herer there  draw  together,  and  a 
current  passes  through  them  which 
draws  up  the  armature  of  the  relay 
magnet.  This  closes  the  circuit  of 
the  recording  instrument,  and  al- 
though the  tapper  is  set  to  work  to 
shake  the  filings  apart,  the  mag- 
netic waves  come  to  it  with  such 
rapidity,  each  one  re-establishing 
1  lie  coherence,  that  the  slower  act- 
ing recording  instrument  is  not  dis- 
turbed, and  it  continues  to  record 
the  signal  so  long  as  the  far-away 
operator  keeps  his  finger  on  the 
key.  The  tuning  of  the  coherer  to 
waves  of  different  frequencies  is 
done  by  attaching  to  each  end  of  it 
a  copper  strip,  and  the  length  of 
these  strips  determines  their  sus- 
ceptibility to  different  wave  tones, 
just  as  the  length  of  an  organ  pipe 
fixes  its  note.  Mr.  Marconi  .said  it 
had  been  discovered  that  the  dis- 
tance over  which  he  could  transmit 
messages  depended  upon  the  height 
of  the  vertical  wires  put  up  at  the 
receiving  and  sending  stations." 

4  "  A  telegraphic  line,  consisting 
of  one  or  more  conducting  wires,  in- 
closed by  an  insulating  or  protect- 
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§  4a.  Telegraph  stations  defined. — "  Telegraph  stations  " 
has  been  defined  as  meaning  ordinary  offices  for  the  business 
of  telegraphy  at  cities  or  villages  along  the  line  of  road.^ 

§  5.  Telephone  defined. — The  word  telephone  is  from  the 
Greek  (tele,  afar,  and  phone,  sound),  and  may  bo  defined  as  a 
wire,  whether  encased  or  otherwise,  and  all  connecting  ap- 
paratus and  instruments  used  for  the  transmission  of  articulate 
speech,  by  means  of  electricity  or  electrical  devices.  A  broader 
definition  would  include  instnunents  for  reproducing  sound 
over  a  conducting  wire  or  cord.^ 


ing  material,  so  as  to  form  a  strong 
cable  impervious  to  water,  to  be 
laid  under  water  in  order  to  con- 
nect stations,  which  are  separated 
by  a  river,  strait  or  other  body  of 
water."  Webster's  Unab.  Diet.,  p. 
1359. 

"  Submarine  or  electric-telegraph 
cable,  a  cable  composed  of  a  single 
wire  or  a  strand  of  wires  of  pure 
copper,  embedded  in  protecting 
substances,  and  covered  externally 
by  coils  of  coated  iron  wire  for 
conveying  telegraphic  messages  un- 
der water.  The  copper  wire,  or 
embedded  strand  of  wires,  is  called 
the  core,  and  is  insulated  by  lay- 
ers of  gutta  percha  or  India  rub- 
ber, each  layer  being  separated 
from  the  next  by  a  coating  of 
resinous  matter.  The  insulating 
layers  are  generally  separated  from 
the  outer  wires  by  a  padding  of 
jute  or  kemp,  saturated  with  tar  or 
other  protective  substances."  1 
Cent.  Diet.,  p.  748. 

"  A  subaqueous  conductor  com- 
posed of  a  core  of  high  conductiv- 
ity, surrounded  by  insulating  mate- 
rial, which  is  protected  by  a  layer 
of  wire,  covered  with  a  water-proof 
coat  —  a  submarine  telegraph." 
Standard  Diet.,  p.  261. 

Congress   on   February    29,    1888, 
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passed  an  act  (25  Stat.  L.  41),  to 
protect  submarine  cables,  such  act 
being  intended  to  carry  into  elTect 
the  International  Convention,  for 
the  protection  of  submarine  cables, 
made  at  Paris,  May  14,  1884,  and 
proclaimed  by  the  President  of  the 
United  States,  May  22,  1885,  but 
the  act  was  declared  to  apply  only 
to  cables  which  the  convention  for 
the  time  being  applied.  See  §  81a 
and  note  herein. 

Under  the  Post  Roads  Act,  tele- 
graph lines  are  permitted  to  be  laid 
under  the  navigable  streams  or 
waters  of  the  United  States. 

6  Railroad  Company  v.  Telegraph 
Company,  38  Ohio  St.  24,  30. 

0 "  An  instrument  or  apparatus 
for  the  transmission  of  sound  to  a 
distant  point.  The  word  is  gener- 
ally restricted  to  devices  for  the 
transmission  of  articulate  speech  by 
the  agency  of  electricity."  Century 
Diet.,  p.  6216. 

"(Greek,  tele,  afar,  and  phone, 
sound.)  An  instrument  for  repro- 
ducing sounds,  especially  articulate 
speech,  at  a  distance,  by  tlie  aid  of 
electricity  or  electro-magnetism.  It 
consists  essentially  of  a  device  by 
which  currents  of  electricity,  pro- 
duced by  the  sounds,  and  exactly 
corresponding  in   duration   and   in- 
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It  has  also  been  defined  in  a  restricted  sense  as  referring  only 
to  the  instrument  itself,  apart  from  wires,  batteries,  call  bells, 


tensity  to  the  vibrations  of  the  air 
which  attend  them,  are  transmitted 
to  a  distant  station,  and  there,  act- 
ing on  suitable  mechanism,  repro- 
duce similar  sounds  by  repeating 
the  vibrations."  Webster's  Unab. 
Diet.   (Supplement),  p.  1581. 

"  An  instrument  or  set  of  instru- 
ments for  reproducing  sound  at  a 
distant  point  by  the  transmission  of 
impulses  over  a  conducing  wire  or 
cord,  especially  by  the  agency  of 
electricity.  Tele  +  Gr.  photic, 
sound."     Standard  Diet.,  p.  1851. 

"  In  a  general  sense  the  name 
'  telephone '  applies  to  any  instru- 
ment or  apparatus  which  transmits 
sound  beyond  the  limits  of  ordi- 
nary audibility.  The  speaking  tube, 
used  in  conveying  the  sound  of  the 
voice  from  one  room  to  another,  in 
large  buildings,  or  a  stretched  cord 
or  wire  attached  to  vibrating  mem- 
branes or  discs  by  which  the  voice 
is  carried  to  a  distant  point  is, 
strictly  speaking,  a  telephone.  But 
since  the  recent  discoveries  in  te- 
lephony the  name  is  technically  and 
primarily  restricted  to  an  instru- 
ment or  device  which  transmits 
sound  by  means  of  electricity  and 
wires  similar  to  telegraphic  wires. 
In  a  secondary  sense,  however,  be- 
ing the  sense  in  which  it  is  most 
commonly  understood,  the  word 
'  telephone '  constitutes  a  generic 
term,  having  reference,  generally, 
to  the  art  of  telephony  as  an  insti- 
tution, but  more  particularly  to  the 
apparatus  as  an  entirety,  ordina- 
rily used  in  the  transmission  as  in 
the  reception  of  telephonic  mes- 
sages."    Hockett  V.  State,  105  Ind. 


250,  2  Am.  Elec.  Cas.  1,  11,  13. 
In  a  later  case  the  same  court,  re- 
ferring to  Hockett  V.  State,  said: 
"  We  also  held  in  that  case  that  the 
word  '  telephone,'  as  used  in  the 
Act  of  April  13,  1885,  had  refer- 
ence to  an  organized  apparatus  or 
combination  of  instruments,  usu- 
ally in  use  in  transmitting  as  well 
as  in  receiving  telephonic  messages, 
and  composed  of  instruments  simi- 
lar to  those  enumerated  in  the  judg- 
ment in  this  case  at  Special  Term, 
and  not  to  a  single  instrument, 
technically  known  as  a  '  tele- 
phone.' "  Central  Union  Teleph. 
Co.  V.  Bradbury,  106  Ind.  1,  2  Am. 
Elec.  Cas.  14,  21,  per  Xiblack,  C.  J. 

"  A  telephonic  system  is  simply 
a  system  for  the  transmission  of  in- 
telligence and  news."  State  ex  rel. 
Bait.  &  Ohio  Teleg.  Co.  v.  Bell 
Teleph.  Co.,  23  Fed.  539,  2  Am. 
Elec.  Cas.  404,  406. 

"  As  in  telegraphy,  a  telephonic 
system  includes  a  transmitter  and 
conducting  wire  and  a  receiver.  In 
the  magneto-electric  telephone  the 
receiver  and  transmitter  are  identi- 
cal."    Centuiy  Diet.,  p.  6216. 

"  The  ordinaiy  electrical  tele- 
phone consists  of  ( 1 )  a  transmitter, 
in  which  a  diaphragm,  vibrated  by 
a  sound,  causes  rapid  alteration  in 
the  strength  of  an  electric  current; 
(2)  a  wire  for  conducting  this  cur- 
rent to  a  distant  point;  and  (3)  a 
receiver  in  which  a  diaphragm  is 
caused  to  vibrate  by  the  current,  re- 
producing the  sound."  Standard 
Diet.,  p.  1851. 

Telapheme,  "  a  telephonic  mes- 
sage."    "  Greek,    tele,    and    pheme, 
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switchboards,  and  other  apparatus  and  appliances  with  which 
it  is  connected  in  its  practical  and  commercial  way."^ 

§  G.  Electric  street  railway  defined. —  An  electric  street  rail- 
way is  a  railway  using  some  system  of  applying  electricity  as 
a  motive  power  for  the  carriage  of  passengers,  and  constructed, 
maintained  and  operated  on  the  surface  of  a  street,  or  above 
or  below  it,  in  subserviency  to  street  uses  and  public  travel.^ 

§  7.  Electric-light  company  defined. —  An  electric-light  com- 
pany is  a  corporation  or  association  organized  and  engaged  in 
the  business  of  supplying  electricity  foj  lighting  purposes,^ 
and  it  may,  by  statute,  include  supplying  electricity  for  heat 
and  power  purposes.  ^^ 


saying,     pJiemi,     speak.''     Standard 
Diet.,  p.   1851. 

7  Western  Union  Tcleg.  Co.  v. 
American  Bell  Telepli.  Co..  10.")  Fed. 
684,  G96. 

8  "  Electric  railway,  a  railway  on 
which  electricity  is  the  motive 
power.  The  wheels  of  each  car 
may  be  set  in  motion  by  an  electric 
motor  to  which  they  are  geared,  or 
a  motor  car  may  draw  one  or  more 
cars.  There  are  two  distinct  sys- 
tems of  electric  railway.  In  one 
the  electric  motor  is  actuated  by  a 
current  of  electricity  drawn  from  a 
secondary  or  '  storage  '  battery  car- 
ried with  the  car,  generally  under- 
neath the  floor;  in  the  other  the 
current  is  conveyed  from  a  dynamo 
at  some  point  on  the  line,  by  means 
of  conductors,  which  may  be  sup- 
ported upon  poles  or  placed  in  an 
underground  conduit."  2  Century 
Diet.,  p.  1868. 

That  an  elevated  railway  is  a 
street  railway,  see  Matter  of  Peo- 
ple's Rapid  Transit  Co.,  125  N.  Y. 
93,  34  N.  Y.  St.  R.  595,  26  N.  E. 
25,  10  L.  R.  A.  728,  729,  per  Peek- 
ham,  J. 
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Tliat  a  railway  beneath  the  sur- 
face of  the  street  is  a  street  rail- 
way' within  article  3,  section  18,  N. 
Y.  Const.,  see  Matter  of  New  YorK 
Dist.  R.  Co.,  107  N.  Y.  22.  42,  11 
N.  Y.  St.  R.  753,  27  Week.  Dig. 
127,  14  N.  E.  187,  per  the  court. 
This  case  aff'd,  42  llun  (N.  Y.), 
621,  4  N.  Y.  St.  R.  739,  26  Week. 
Dig.  149. 

9 "  Electric  light,  light  produced 
by  electricity,  especially  a  brilliant 
light  for  purposes  of  illumination, 
obtained  by  means  of  a  powerful 
current  of  electricity  generated  by 
a  magneto  or  dynamo-electric  ma- 
chine. The  light  is  of  two  general 
kinds,  the  arc  light  and  the  incan- 
descent light."  2  Century  Diet.,  p. 
1867. 

10  Laws  of  Ohio,  1896,  p.  79. 
By  the  Electric  Lighting 
(clauses)  Act  of  1899  in  England, 
62  and  63  Vict.,  c.  19,  it  is  pro- 
vided that  in  the  construction  of 
the  "  Gasworks  Clauses  Act,  1847, 
and  the  Gasworks  Clauses  Act, 
1871,  the  said  acts  shall  be  con- 
strued as  if  '  gas  '  meant  '  electric- 
ity,' and  as  if  '  pipe '  meant  *  elec- 
tric line.'  " 
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<a. 


Electric  line  defined. —  The  English  Electric  Lighting 


Act^^  defines  the  expression  ''electric  line"  as  meaning  "a 
wire  or  wires,  conductor,  or  other  means  used  for  the  purpose 
of  conveying,  transmitting,  or  distributing  electricity  with  any 
casing,  coating,  covering,  tube,  pipe,  or  insulator  enclosing, 
surrounding  or  supporting  the  same,  or  any  part  thereof,  or 
any  apparatus  connected  therewith  for  the  purpose  of  convey- 
ing, transmitting,  or 
rents." 


distributing   electricity   or   electric   eur- 


§  7b.  Electrical  plant  defined. —  An  "electrical  plant"  has 
been  defined  as  consisting,  in  technical  parlance,  of  dynamos, 
converters,  switchboard,  lamps,  and  so  forth,  with  the  necessary 
wiring  and  connections.^^ 

§  7c.  Electrolysis  defined. —  Whenever  a  current  of  electric- 
ity of  sufficient  quantity  and  intensity  is  passed  througii  a 
chemical  comi)ound  in  a  fluid  condition  a  chemical  disruption  is 
caused,  one  of  the  elements  of  which  will  go  to  the  anode  or 
the  i:>lace  at  which  the  current  enters  the  fluid  mass  and  the 
other  will  go  to  the  cathode  or  the  place  at  wliicli  the  current 
leaves  it  and  this  chemical  dissolution  is  called  "  electrolysis."  ^-^ 


11  Tlie  English  Electric  Lighting 
Act  of  1882,  45  and  4G  Vict.,  c.  56, 
§  32. 

12  Roebling's  Sons  Co.  v.  Hum- 
boldt Elec.  L.  &  P.  Co.,  112  Cal. 
288,  44  Pac.   568. 

"An.  electric  phiiif  includes  the 
steana  engines  or  other  prime  mo- 
tors, the  generating  dynamo  or 
dynamos,  the  lamps  and  other  elec- 
tro-receptive devices,  and  the  cir- 
cuits connected  therewith."  Hous- 
ton's Electrical  Dictionary,  quoted 
in  Fisher  Electric  Co.  v.  Bath  Iron 
Works,  116  Mich.  293,  298,  74  N. 
W.  493. 

The  tcord  "plant"  in  a  cJiartcr 
to  an  electric  lighting  company 
includes  its  pole  and  wire  lines. 
Brown  v.  Gerald,  100  Me.  351,  61 
Atl.   785. 


i3Lowrpy  v.  Cowles  Electric 
Smelt.  &  Alum.  Co.,  68  Fed.  354, 
.300. 

"  The  process  of  decomposing  a. 
chemical  compound  by  the  passage 
of  an  electric  current  through  it." 
Standard   Dictionary. 

"  The  act  or  process  of  chemical 
decomposition,  by  the  action  of 
electricity  or  galvanism."  Web- 
ster's Unabridged  Dictionary. 

"  Analysis  or  decomposition  ef- 
fected by  electricity."  Stormouth's 
English  Dictionary. 

"  The  resolution  of  compound 
bodies  into  their  elements,  or,  in 
some  cases,  into  groups  of  elements, 
under  the  action  of  a  current  of 
electricity."     Imperial    Dictionary. 
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§  7d,  Electro-metallurgy  defined. —  '•  Kloctro-metallurgy  "  is 
a  term  characterizing  all  processes  in  which  electricity  is  ap- 
plied to  the  working  of  metals.^* 

§  7e.  Electro-plating  defined. — "  Electro-plating "  is  a 
branch  of  electro-mctalhirgy  and  is  the  coating  of  one  metal 
by  another,  the  deposited  metal  becoming  inseparably  a  part 
of  the  object  plated.'^ 

§  Tf.  Electrode  defined. —  "  Electrode  "  is  a  word  usually 
applied  to  the  pole  at  each  end  of  an  open  circuit  by  which  the 
current  is  conveyed  from  the  source  of  electricity  to  some  other 
conducting  medium.^ ^ 

§  7g.  "  Electric  motor  "  defined. —  The  term  electric  motor 
as  used  in  a  statute  in  reference  to  street  cars  has  been  defined 
as  meaning  tlie  motion-i)roducing  contrivance  in  tlic  car.^' 


14  Edison  Electric  Lifjht  Co.  v. 
Westinghouse,  55  Fed.   490,  508. 

15  Edison  Electric  Light  Co.  v. 
Westinghouse,  55  Fed.  490,  508. 

10  See  California.  Electrical 
Works  V.  Henzel,  48  Fed.  375,  878. 

"  A  pole  of  the  current  from  an 
electric  battery  *  *  *  applied 
generally  to  the  two  ends  of  an 
open   circuit."     Century  Dictionary. 

"  Either  of  the  poles  of  a  gal- 
vanic battery  or  dynamo,  or  one  of 
two  pieces  of  metal  so  connected 
with  the  poles  that,  when  joined 
by  a  conductor,  the  electric  current 
passes  between  them."  Standard 
Dictionary. 

"  Either  of  the  so-called  poles  of 
the  voltaic  circle."  Webster's  Un- 
abridged Dictionary. 

"  The  extremity  of  a  conductor 
through  which  the  electric  current 
enters  or  quits  a  body."  Stor- 
mouth's  English  Dictionary. 

"  A  term  introduced  by  Faraday 
to  denote  the  surface  at  which  the 
electricity    either    enters    or    leaves 
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a  body  under  electrolytic  decompo- 
sition in  order  to  avoid  the  am- 
biguity and  the  iinpiicd  tlicoiy  con- 
nected witli  the  use  of  the  older 
terms  pole,  positive  pole,  negative 
pole."     Imperial    Dictionary. 

1"  Green  v.  Trenton,  54  N.  .T.  L. 
92,  23  Atl.  281.  In  this  case  the 
question  arose  as  to  what  was 
meant  by  the  term  electric  or  chem- 
ical motors,  as  those  words  were 
employed  by  the  legislature  in  an 
act  conferring  power  to  use  electric 
or  chemical  motors  or  grip  cables 
as  the  propelling  power  of  cars,  in- 
stead of  horses.  The  court  said: 
"  To  assist  in  the  ascertainment  of 
the  import  of  these  words,  much 
testimony  has  been  taken  to  show 
the  methods  by  which  electricity 
was  applied  in  operating  railroads 
at  the  time  of  the  passage  of  the 
act  of  1886;  also  to  show  the  prog- 
ress of  electrical  railroading  since 
tliat  time;  also  to  exhibit  the  opin- 
ion of  experts  regarding  what  was 
comprehended  by  the  word  '  motor.' 


TEKMS    AND    DEFINITIONS. 


§§    Th-7i 


§  71i.  "  Motor  vehicle  "  defined. —  The  term  "  motor  vehi- 
cle "  has  been  detined  by  statute  as  including  "  all  vehicles 
propelled  by  any  power  other  than  muscular,  excepting  the 
cars  of  electric  and  steam  railways  and  other  motor  vehicles 
running  upon  rails  or  tracks."  ^^ 

§  7i.  Electrocution  defined. —  Electrocution  may  be  defined 
as  the  act  of  executing  a  person  who  has  been  convicted  of  a 


From  this  testimony  it  appears 
that,  on  March  6,  1886,  the  date 
of  the  passage  of  the  act  under  con- 
sideration, there  were  then  and  had 
been  for  five  years  in  operation 
electric  motors,  tlie  use  of  which 
would  be  indubitably  within  the 
provisions  of  this  act.  These  mo- 
tors were  placed  within  the  cars. 
*  *  *  Tlien  there  was  another 
system  in  use  in  which  electricity 
was  not  stored  in  the  motor,  but 
was  conducted  to  the  motor  along 
a  third  rail,  laid  between  the  two 
rails  U])()n  whicli  the  car  wheels 
move.  Tlicn  there  was  anollu-r 
similar  system,  in  which  the  elec- 
tric fluid  was  conducted  along  an 
insulated  w'ire  underground  and 
connuunicatcd  to  the  motor 
through  a  slot.  It  is  perceived 
tliat  the  operation  of  neither  of 
ti.cse  systems  involved  the  obstruc- 
tion of  tile  street  to  an  extent 
greater  than  before.  Then,  about 
the  passage  of  the  act  of  1886, 
there  was  put  in  operation  a  half 
mile  of  railroad  in  Baltimore,  by 
the  use  of  an  overhead  wire  from 
which  the  fluid  was  conducted  to 
the  motion  producing  apparatus 
within  the  car.  The  overhead  wire 
was  supported  by  poles  placed  in 
the  street,  and  so  involved  an  ob- 
struction to  the  use  of  the  street 
which   had    not   theretofore   existed. 


This  is  the  trolley  system  which  the 
defendants  are  trying  to  utilize. 
*  *  '■■  So  far  as  electricity  had 
been  practically  used  as  a  motive 
power  in  the  propulsion  of  cars, 
there  is  nothing  to  indicate  that  the 
legislature,  from  its  knowledge  of 
such  use,  could  have  intended  when 
speaking  of  a  motor,  anything 
more  than  an  appliance  attached 
to  a  car  by  which  the  electric  force 
was  stored  or  was  received  and 
transmuted  into  motion.  There  is 
nothing  to  indicate  that  it  was  in- 
tended by  the  use  of  the  term 
'  electric  motor  '  to  include  any  ap- 
paratus outside  of  the  car  which 
would  cause  an  additional  obstruc- 
tion to  public  travel  and  an  addi- 
tional inconvenience  to  the  abutting 
land  owner.  The  views  of  the  ex- 
])erts  also  make  it  entirely  clear 
that  while,  as  one  witness  says, 
'  motor  '  was  sometimes  loosely  used 
to  designate  a  whole  car,  it  was 
never  employed  to  designate  any- 
thing not  a  part  of  the  car.  Con- 
struing this  act  in  the  light  of  the 
condition  of  electric  railroading  in 
March,  1886,  and  of  the  views  of 
experts,  I  think  it  clear  that  the 
word  '  motor '  meant  the  motion 
producing  contrivance  in  the  car." 
Per  Reed,  J. 

18  Conn.  Gen.  St.  1902,  §  2089. 
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crime  by  causing  a  current  of  electricity  to  pass  through  his 
body,  of  such  force  and  continuance,  as  to  cause  death. ^® 

§  8.  Telegraph,  in  statutes,  includes  telephone. —  Even  in 
the  absence  of  a  special  statute  expressly  so  providing,  the 
term  "  telegraph  "  used  in  a  State  statute  embraces  the  tele- 
phone also.  This  rule  ai)plics  where  a  mode  is  provided  for 
assessing  and  taxing  telegraph  lines;  2*^  to  statutes  providing 
for  the  incorporation  of  telegraph  coni))anies  and  for  the  con- 
struction and  maintenance  and  regulation  of  telegraph  lines;  ^^ 
and  a  telephone  company  formed  under  such  acts  possesses  all 
the  privileges  conferred  on  telegra])h  companies,  including  the 
right  to  exercise  the  power  of  eminent  domain.^ ^ 


i» "  A  method  of  punishment  of 
death  inflicted  by  causing  to  pass 
through  the  body  of  the  convicted 
person  a  current  of  electricity  of 
sufficient  force  and  continuance  to 
cause  death."     Bouvier's  Law  Diet. 

"  The  act  of  killing  by  electric 
shock."     English's  Law  Diet. 

"  Execution  of  a  criminal  by  elec- 
tricity."    Standard   Dictionary. 

20  The  Iowa  Union  Tolcpli.  Co.  v. 
Board  of  Equalization  of  the  City 
of  Oskaloosa,  67  Iowa,  250,  25  N. 
W.  155,  1  Am.  Elec.  Cas.  799,  800 
(Iowa  Laws,  1878,  chap.  59;  Mil- 
ler's Code,  305),  where  it  is  said 
by  Adams,  J. :  "  Both  the  tele- 
phone and  telegraph  are  used  for 
distant  communication  by  means  of 
wires  stretched  over  different  ju- 
risdictions. The  fundamental  prin- 
ciple in  each  by  which  communica- 
tion is  secured  is  the  same."  Id. 
800.  Commonwealth  v.  The  Penn. 
Teleph.  Co.,  42  Leg.  Intel.  (Com. 
PI.  Dauphin  Co.,  Penn.,  1885),  180, 
1  Am.  Elec.  Cas.  863.  See  So.  Car. 
Laws,  1898,  pp.  713,  714;  Kan.  Gen. 
St.   1905,  §  8259. 

•ii  People's  Teleph.  &  Teleg.  Co.  v. 
Berks    &   Dauphin   T.    R.    Co.,    199 
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Pa.  St.  411,  49  Atl.  284,  Central 
Penn.  Teleph.,  etc.,  Co.  v.  Wilkes- 
barre  &  W.  S.  Ry.  Co.  (C.  P.  Lu- 
cerne Co.,  Penn.,  1892),  11  Penn. 
Co.  Ct.  R.  417,  4  Am.  Elec.  Cas. 
260,  262.  (§  33,  Telegraphs  Act 
Penn.,  1874,  and  Act  May  1,  1876, 
P.  L.  90.)  Commonwealth  v.  Penn- 
sylvania Teleph.  Co.  (Penn.),  2 
Dauph.  Co.  Rep.  57,  under  Penn. 
Act,  June  7,  1879,  company  in  this 
case  Avas  incorporated  under  Penn. 
Act  April  29,  1874,  P.  L.  74.  Hud- 
son River  Teleph.  Co.  v.  Watervliet 
Turnpike  Co.,  135  N.  Y.  393,  32  N. 
E.  148,  4  Am.  Elec.  Cas.  275,  280 
(X.  Y.  Act  1848,  c.  265),  cited 
in  Eels  v.  American  Teleph.  & 
Teleg.  Co.,  143  N.  Y.  133,  38  N.  E. 
202,  5  Am.  Elec.  Cas.  94  (Laws  of 
X.  Y.  1848,  c.  265,  §  5,  as  amended 
by  Laws  of  1853,  c.  471). 

--  State,  Duke  Pros.  v.  Central 
New  Jersey  Teleph.  Co.,  53  N.  J. 
L.  341,  21  Atl.  460,  11  L.  R.  A. 
664,  3  Am.  Elec.  Cas.  546-553.  The 
original  New  Jersey  Act  of  1858 
was  entitled  "  An  act  to  incorporate 
telegraph  companies."  The  Act  of 
1855  was  entitled  "An  act  relating 
to   telegraph    companies."     In    1866 
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So  an  act  "  relative  to  the  incorporation  and  powers  of  tele- 
graph companies  for  the  use  of  individuals,  firms  and  corpo- 
rations, and  for  fire-alarm,  police  and  messenger  business," 
includes   telephone  companies.     Especially  so  where  the  first 


a  supplement  to  the  Act  of  1853 
was  passed.  The  acts  were  consol- 
idated and  revised  in  1875  (Rev.  p. 
1174)  in  an  act  entitled  "An  act 
to  incorporate  and  regulate  tele- 
graph companies."  In  1880  (Rev. 
Sup.,  p.  1022)  a  supplement  to  the 
last  act  was  passed  which  provided 
for  an  application  to  the  common 
council  for  a  designation  of  streets 
and  for  a  condemnation  of  a  right 
of  way  by  any  telegraph  or  tele- 
phone companies.  Another  supple- 
ment followed  in  1882  (Rev.  Supp., 
p.  1023)  providing  for  construction 
by  any  telegraph  company  of  its 
line  by  means  of  underground  ca- 
bles containing  wires.  In  1887  an- 
other supplement  followed  (Paiu])!). 
Laws,  p.  119)  providing  for  ;ip|)li- 
cation  to  certain  municipal  bodies 
for  a  designation  of  a  route  by  any 
telegraph  or  telephone  company,  or- 
ganized under  tlie  Telegraph  Act 
or  any  special  ad  and  for  designa- 
tion in  writing  of  said  route  In- 
said  legislative  body.  Again  in 
1888  another  act  (Pamph.  Laws. 
546)  provided  that  a  circuit  judge 
could,  in  certain  cases,  designate 
the  route  upon  petition  of  such  tele- 
graph or  telepiione  company,  and  in 
1890  (Pamph.  Laws,  p.  489)  an- 
other act  provided  for  condemna- 
tion of  routes  by  telegraph  or  tele- 
phone companies  and  that  the  act 
of  incorporation  and  regulation  of 
telegraph  companies  should  include 
telephone  companies  organized  un- 
der that  act.  The  court,  per  Reed, 
J.,  said :  '"  I  think  that  a  tele- 
phone company  can  be  incorporated 


under  the  original  revised  act  to  in- 
corporate and  regulate  telegraph 
companies.  *  *  *  It  appears 
*  *  ''  that  the  objects  of  the 
corporation  and  the  purposes  for 
which  it  was  formed,  are  to  build 
and  construct  a  line  of  telegraphic 
or  telephonic  communication  or 
both.  The  existence  of  the  corpora- 
tion for  telegraphic  purposes  as 
originally  exercised  cannot  be  de- 
nied. Can  it  condenm  also  for  a 
line  to  be  devoted  wholly  or  partly 
to  telephonic  service?  I  think  so, 
because  the  discovery  of  this  vocal 
method  of  communication,  and  its 
application  to  the  purposes  of  the 
speedy  transmission  of  intelligence, 
was  but  a  change  in  detail,  but  not 
in  substance  of  the  business  for 
wliich  these  companies  were 
clot  lied  willi  corporate  privileges. 
They  are  both  si'rvices  of  a  public 
nature  which  would  permit  the  leg- 
islature to  confer  the  power  to  con- 
denm for  each  use.  They  are  both 
designed  to  convey  intelligence  be- 
tween distant  places.  So  far  as  the 
owner  over  whose  land  their  tracks 
or  routes  lie,  they  each  are  operated 
with  the  same  appliances.  Poles 
and  wires,  placed  alike,  impose  ex- 
actly the  same  servitude  upon  the 
land  with  the  change  in  the  appara- 
tus at  the  termini.  Telegraphy  be- 
comes telephony.  The  former 
makes  the  distant  message  intelligi- 
ble by  words,  marks  or  sounds,  the 
latter  by  sounds  alone.  The  same 
electric  fluid  is  the  medium  of 
transmission,  and  all  the  inter- 
terminal    structure   is   the   same   in 
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section  of  said  act  provides  "  for  the  transaction  of  any  busi- 
ness in  which  electricity  over  or  through  wires  may  be  applied 
to  any  useful  purpose."  And  where,  among  other  powers,  the 
authority  is  given  to  telegraph  companies  to  condemn  land,  a 
telephone  company  may  exercise  the  same  right  Nor  is  said 
act  unconstitutional  as  not  clearly  expressing  the  subject  in 
the  title.23 

So  it  is  competent  to  organize  and  incorporate  a  telephone 
company,  having  the  same  rights  and  privileges  as  a  tologra])h 
company,  under  a  statute  which  authorizes  the  formation  of 
corporations  for  the  purpose  "  of  building  and  operating  tele- 
graph lines  or  conducting  the  business  of  telegraphing  in  any 


botli.  A  corporation  employing 
either  means  of  conmiunication  is 
executing  substantially  the  same 
public  function  in  substantially  the 
same  way.  The  business  conducted 
in  either  way  is  within  the  purpose 
for  which  the  statute  was  enacted." 
Id.,  3  Am.  Elec.  Cas.  540,  550.  See 
Iowa  Union  Teleph.  Co.  v.  Board  of 
Equalization.  G7  Iowa,  250,  25  N. 
E.  155;  Northwestern  Teleph.  Exch. 
Co.  V.  Chicago,  Milwaukee  &  St.  P. 
R.  Co.,  70  Minn.  335,  70  X.  W. 
315;  Duke  v.  Central  X.  J.  Teleph. 
Co.,  53  N.  J.  L.  341,  21  Atl.  460, 
3  Am.  Elec.  Cas.  546,  11  L.  R.  A. 
664;  Pennsylvania  Teleph.  Co.  v. 
Hoover,  200  Pa.  St.  555,  58  Atl. 
022,  construing  act  April  20,  1874, 
§  33,  P.  L.  73;  San  Antcmio  &  A.  P. 
R.  Co.  V.  Southwestern  Teleg.  & 
Teleph.  Co.,  03  Tex.  313,  55  S.  W. 
117,  49  L.  R.  A.  459,  77  Am.  St. 
Rep.  884,  construing  Tex.  Rev.  St. 
articles  608,  600.  But  see  Alabama 
&  V.  Ry.  Co.  V.  Cumberland  Teleph. 
&  Teleg.  Co.  (Miss.  1006),  41  So. 
258,  wherein  it  is  decided  that  tele- 
graph companies  and  telej^iione 
companies  are  separate  and  dis- 
tinct companies,  and  that  a  statute 
conferring  the  right  of  eminent  do- 
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main  upon  telegraph  companies 
does  not  confer  any  authority  upon 
telephone  companies  to  exercise 
such  right. 

-'•i  York  Teleph.  Co.  v.  Keesey 
(Com.  PI.),  5  Penn.  Dist.  Co.  R. 
300,  0  Am.  Elec.  Cas.  107.  (Act 
May  1,  1876,  P.  L.  00;  supple- 
inentary  to  Act  of  April  29,  1874, 
P.  L.  73.)  The  court,  Stewart,  J., 
said  in  this  case:  "Telegraphy  is 
the  transaction  of  business  over  or 
through  wires  and  is  a  useful  pur- 
pose; so  is  a  telephonic  communica- 
tion; but  it  is  not  necessary  to  re- 
sort to  this  clause  of  the  title  of 
the  act  to  sustain  the  incorporation 
of  a  telephone  company,  because  a 
telephone  company  is  a  telegraph 
company,  and  both  complainant  and 
defendant  contend  tliat  this  is  so, 
and  this  contention  is  sustained  by 
the  authorities.  *  *  *  It  is  not 
necessary  that  the  title  of  an  act 
should  be  an  index  of  its  contents. 
*  *  *  It  is  sufficient  if  it  fairly 
gives  notice  of  the  subject  of  the 
act.  *  *  *  A  telephone  com- 
pany *  *  *  is  a  telegraph  com- 
pany equipped  with  the  right  of 
eminent  domain."  Id.,  6  Am.  Elec. 
Cas.   113,  114. 
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way  *  *  *  Qj.  £qy  any  lawful  business  or  purpose  what- 
ever, except "  certain  specified  classes  of  business.^'*  And  a 
statute  regulating  "  magnetic  telegraph  companies,"  and  pro- 
viding for  the  construction  of  telegTaph  lines,  also  includes 
telephone  companies. ^^  And  a  right  given  "  magTietic  tele- 
graph "  companies  to  appropriate  lands  for  the  erection  of 
poles,  includes  telephone  companies,^® 

Again,  a  telegTaph  company,  acting  under  a  statutory  right 
to  construct  and  operate  telegraphs,  is  empowered  to  establish 
a  telephone  service.^"  But  in  doing  a  telephone  business,  such 
company  is  subject  to  the  provisions  of  the  Telegraph  Law  as 
to  receiving  and  transmitting  messages  and  cannot  discrimi- 
nate.^^ 


24  Wisconsin  Telejih.  Co.  v.  City 
of  Oshkosh,  62  Wis.  :?2,  21  N.  W. 
828,  1  Am.  Elee.  Cas.  687-691 
(Wis.  Rev.  Stat.,  c.  86.  §§  1771, 
1775,  1778,  ani'd  c.  220,  Laws 
1883).  See  Roberts  v.  Wisconsin 
Teleph.  Co.,  77  Wis.  589,  46  X.  W. 
800. 

-•>  Cincinnati  Inclined  Plane  Ry. 
V.  City  &  Snburlian  Teleg.  Assn.,  48 
Ohio,  390,  27  N.  E.  890,  12  L.  R.  A. 
534,  29  Am.  St.  Rep.  5.39,  3  Am. 
Elee.  Cas.  448.  (Ohio  Rev.  Stat., 
§§  3454,  3471.)  In  this  case  sec- 
tion 3471  expressly  included  tele- 
phone companies,  but  the  court  said 
that  without  that  section  '*  the  term 
'  telegraph,'  as  a  mode  of  trans- 
mitting messages  and  other  com- 
munications, is  sufficiently  compre- 
hensive to  embrace  the  telephone." 
Id.  448,  per  Dickman,  J.  See  San 
Antonio  &.  A.  P.  R.  Co.  v.  South- 
western Teleg.  &  Teleph.  Co.,  93 
Tex.  313,  55  S.  W.  117,  49  L.  R. 
A.  459,  77  Am.  St.  Rep.  884,  con- 
struing Tex.  Rev.  St.  articles  698, 
699. 

26  San  Antonio  &  A.  P.  R.  Co.  v. 
Southwestern  Teleg.  &  Teleph.  Co., 
93  Tex.  313,  55  S.  W.  117,  49  L.  R. 
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A.  459,  77  Am.  St.  Rep.  884,  con- 
struing Tex.  Rev.  St.  articles  698, 
699;  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Gulf  C.  &  S.  F.  R.  Co. 
(Tex.),  52  S.  W.  106,  under  Sayles' 
Tex.  Civ.  Stat.,  art.  699.  See  also 
Northwestern  Teleph.  Exch.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  76 
Minn.  344,  79  N.  W.   315. 

-'  Cumberland  Teleph.  &  Teleg. 
Co.  v.  United  Electric  Ry.  Co.,  42 
Fed.  273,  12  L.  R.  A.  544,  3  Am. 
Elee.  Cas.  408,  410  (Tenn.  Stat., 
1885)  ;  State,  Duke  Pros.  v.  Central 
New  Jersey  Teleph.  Co.,  53  N.  J.  L. 
341,  21  Atl.  460,  3  Am.  Elee.  Cas. 
546,  549,  550;  Chesapeake  &  Poto- 
mac Teleph.  Co.,  etc.  v.  The  Balti- 
more &  Ohio  Teleg.  Co.,  etc.,  66  Md. 
399,  7  Atl.  809,  2  Am.  Elee.  Cas. 
416,  418. 

28  Chesapeake  &  Potomac  Teleph. 
Co.,  etc.  v.  The  Baltimore  &  Ohio 
Teleg.  Co.,  etc.,  66  Md.  399,  7  Atl. 
809,  2  Am.  Elee.  Cas.  416,  418 
(Md.  Act,  1868,  c.  471,  §  133,  am'd 
1884,  c.  360).  Under  this  amend- 
ment authority  is  conferred  on  both 
telegraph  and  telephone  companies 
to  form,  operate  and  construct  lines, 
and   the    law   relating   to   telegraph 
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So  a  Code  provision,  that  actions  may  be  brought  against 
telegraph  companies  in  any  county  through  which  the  line 
passes  or  is  operated,  applies  also  to  telephone  companies.-" 
And  it  has  also  been  decided  that  the  telephone  is  included  in 
the  operation  of  a  statute  providing  that  a  criminal  prosecution 
will  lie  for  the  illeiial  obstruction  or  destruction  of  any  line 
of  telegraph  or  any  i)art  there  of.^*^ 


companiea  was  expressly  deduied  to 
apply  to  telephone  companies. 

That  telephone  companies  are 
within  a  statute  a<,'ainst  discrimi- 
nation by  telegrapli  companies,  see 
also  Bell  Telephone  Co.,  etc.  v. 
Commonwealth,  ex  rel.  Baltimore 
&  Ohio  Teleg.  Co.  (Penn.  Supr.  Ct. 
1886),  17  Week.  N.  of  Cas.  505,  2 
Am.  Elec.  Cas.  407,  411.  (§33, 
clause  3,  Corp.  Act  of  1874.) 

20  Franklin  v.  Northwestern 
Teleph.  Co.,  6!)  Iowa,  97,  28  N.  W. 
461,  2  Am.  Elec.  Cas.  439,  440. 
(Iowa  Code,  §  2582.) 

That  "  telegraph  "  includes  "  tele- 
phone," see  Richmond  v.  Southern 
3ell  Teleph.  &  Teleg.  Co.,  42  U.  S. 
App.  686,  28  U.  S.  C.  C.  A.  659,  85 
Fed.  19,  3  Va.  L.  Reg.  856;  South- 
ern Bell  Teleph.  &  Teleg.  Co.  v. 
Richmond  (U.  S.  C.  C,  E.  Dist., 
'^Va.,  1897),  6  Am.  Elec.  Cas.  1,  4, 
per  Goff,  Cir.  J. 

A  t«lephone  company  incorpo- 
rated under  Telegraph  Act  of  Penn- 
sylvania, April  29,  1874,  P.  L.  74, 
is  a  telegraph  company  within  the 
Tax  Act.  Commonwealth  v.  Penn. 
Teleph.  Co.,  2  Dauph.  Co.  Rep.  57 
(Tax  Act  of  Pennsylvania,  June  7, 
1879).  See  further  Franklin  v. 
Northwestern  Teleph.  Co.,  69  Iowa, 
97,  28  N.  W.  461,  2  Am.  Elec.  Cas. 
439;  Central  Union  Teleph.  Co.  v. 
Bradbury,   106   Ind.   1. 

30  Davis  v.  Pacific  Teleph.  & 
Teleg,    Co.,    127    Cal.    312,    316,    59 
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Pac.  698.  It  was  said  in  this  case: 
"  If  the  consideration  could  be 
limited  to  a  strict  etymological 
point  of  view,  it  would  have  to  be 
conceded  at  once  that  there  is  a  dif- 
ference in  the  meaning  of  the  two 
words,  the  one  conveying  the  idea 
of  transmission  of  writing  to  a  dis- 
tance, the  other  the  transmission  of 
sound  to  a  distance.  In  the  very 
early  history  of  the  telegraph  it  is 
a  matter  of  common  knowledge  that 
tliero  was  an  actual  recordation  of 
letters  under  the  Morse  code.  That 
soon  passed  away,  and  the  tele- 
graph operator  of  to-day  receives 
by  sound  upon  a  principle  no  dif- 
ference from  that  which  obtains  in 
tiie  telephone.  Again,  in  the  case 
of  submarine  cables  neither  sound 
nor  writing  is  always  employed,  but 
the  varying  deflections  of  an  indi- 
cator within  sight  of  the  receiver 
serve  the  like  purpose.  The  words, 
therefore,  cannot  be  limited  to  thoir 
etymological  meaning,  and  consid- 
eration must  be  had  to  their 
present  sense  and  acceptation. 
*  *  *  The  term  telegraph  means 
any  apparatus  for  transmitting 
messages  by  means  of  electric  cur- 
rents and  signals,  and  embraces 
within  its  meaning  the  narrower 
word  '  telephone.'  But  is  this  con- 
struction justifiable  in  the  case  of 
the  penal  statute?  Section  4  of 
our  Penal  Code  provides  that  '  the 
rule  of  the  common  law  that  penal 


TERMS    AND    DEFINITIONS.  §§    8a,    9 

§  Sa.  Telegraph  and  telephone  —  Post  Roads  Act. Al- 
though it  has  generally  been  decided  in  the  State  courts  that 
the  word  telegraph  as  used  in  a  State  statute  embraces  the  tele- 
phone also,^^  and  though  it  might  seem  that  a  similar  construc- 
tion would  apply  to  the  Post  Roads  Act,  as  has  been  held  in 
^rinnesota,^^  yet  a  position  at  variance  with  this  view  has  been 
taken  by  the  United  States  Supreme  Court,  it  being  there  de- 
termined ihat  the  provisions  of  this  act  do  not  extend  to  tele- 
phone comjianies.^^ 

§  9.  Telegraph,  in  English  statutes,  includes  telephone. —  A 
telephone  communicating  the  sound  of  the  voice  from  the  trans- 
mitting to  the  receiving  end  by  means  of  a  wire  conveying  an 
electric  current  is  a  telegraph  Avithin  the  meaning  of  the  Eng- 
lish Telegraph  Act,^"*  w^hereby  an  exclusive  privilege  of  trans- 
mitting communications  by  telegraph  is  given  to  the  Postmas- 
ter-General. iS^or  are  subscribers,  who  pay  rental  to  a  tele- 
phone exchange  company  for  the  pui-pose  of  telephonic  com- 
munication, within  the  exception  in  said  act  in  favor  of  private 
ownors.^^  So  under  the  Telegraph  Act  of  1878,^^  the  words 
"  telegraphic  line "  include  anything  whatsoever,  which  is 
used  for  maintaining  telegraphic  communication.^'^ 

statutes    are    to     be    strictly    con-  See   further    as   to   this   case   §    45 

strued    has    no    application   to   this  herein. 

code.     All   its  provisions  are  to  be  33  City  of  Richmond  v.  Southern 

construed  according  to  the  fair  im-  Bell  Teleph.  &  Teleg.  Co.,  174  U.  S. 

port  of  their  terms  with  a  view  to  761,  19  Sup.  Ct.  778,  43  L.  ed.  1162, 

effect  its  object  and  to  promote  jus-  7  Am.  Elec.  Cas.   788. 

tice.'     In  contemplation  of  this  sec-  See  §  45  herein  wherein  this  case 

tion,  in  recognition  of  the  fact  that  is  considered  at  length. 

11    substantial    identity    exists    be-  34  Teleg.  Act,  1869,  §§  3  and  4. 

twecn  the  two  words,  we  think  no  3^  Telegraph  Act,   1869,  §§  4  and 

hesitation  need  be  expressed  in  de-  5.     Attorney-General       v.       Edison 

daring   that   under    section    591    of  Teleph.  Co.,  50  Law  J.   Rep.  Q.  B. 

the  Penal  Code  a  criminal  prosecu-  145,  Law   Rep.,  6  Q.  B.  D.  244,  43 

lion  will  lie  for  the  illegal  destruc-  Law  Times,   687,  2  Am.  Elec.  Cas. 

tion     of     a     telephone     wire."     Per  440-453. 

Henshaw,    J.  30  §  2. 

31  See  preceding  section.  37  National  Teleph.  Co.  v.  Baker, 

32  Northwestern  Teleph.  Exch.  Co.  L.  R.,  2  Ch.  Div.  186,  4  Am.  Elec. 
v.  Chicago,  Milwaukee  &   St.  P.   R.  Cas.  321. 

Co.  J   76  Minn.   335,  79  N.  W.  315. 
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§  10.     Telegraph  includes  telephone  —  The  Telephone  Cases. 

In  Mr.  BoH's  specifications  of  his  claim  in  The  Telephone 

Cases,^**  he  says:  "What  1  claim  is  (5)  the  method  for  an 
apparatus  for  the  transmitting  vocal  or  other  sounds  telegraph- 
ically, as  herein  described,  by  causing  electrical  undulations 
similar  in  form  to  the  vibrations  of  air  accompanying  the  said 
vocal  or  other  sounds."  ^^  This  claim  was  for  "  improvements 
in  telegraphy,"  and  in  the  same  case  ^Mr.  Bell's  patent  is  spoken 
of  as  "his  process  of  transmitting  speech  telegraphically;" 
"the  transmission  of  vocal  sounds  by  electrical  undulations;" 
a  process  "  for  sending  and  receiving  articulate  speech  tele- 
graphically ;  "  a  patent  for  "  improvements  in  electric  teleg- 
raphy.^*' 

§  11.  Telegraph  statutes  expressly  including  telephone.— 
The  telegraph  and  telephone  are  both  expressly  included  in 
various  State  statutes  relating  to  the  incorporation  of  such 
companies;  to  the  construction,  maintenance  and  operation  of 
their  lines  upon,  over,  under  or  along  streets,  highways,  and 
waters  of  the  State,  or  along  or  parallel  to  railroads  therein; 
to  the  municipal  or  local  government  control  of  said  cor[)ora- 
tions;  to  filing  stated-interval  reports;  to  assessment  and  taxa- 
tion;   to   subways,    conduits,    or   underground    wires;    penalty 

38  117  U.  S.  1.  Cited,  State,  for  '•  iniprovements  in  electric  tc- 
Duke  Pros.  v.  New  Jersey  Telepli.  lephony,"  were  for  the  mechanical 
Co.,  53  N.  J.  L.  341,  3  Am.  Elec.  structure  of  an  electric  telephone, 
Cas.  546,  550,  21  Atl.  460.  to   produce  the  electrical   action  on 

39  This  was  the  fifth  claim  of  let-  wliich  the  patent  of  1876  rests  for 
ters  No.  174,  465,  of  March  7,  1876,  "  improvements  in  electric  teleg- 
to  A.  G.  Bell;  Dolbear  V.  Amer.  Bell  raphy."  The  claim  in  the  1877 
Teleph.  Co.,  126  U.  S.  1,  8  Supr.  patent  was  (5)  "the  formation  in 
(^^'t     778.  an  electric  telephone,  sucli   as  hcre- 

40  Dolbear  v.  Amer.  Bell  Telejjh.  in  shown  and  described,  of  a  mag- 
Co.,  126  U.  S.  1,  8  Supr.  Ct.  778.  net  with  a  coil  upon  the  end  or 
It  was  also  held  in  this  case  that  no  ends  of  the  magnet  nearest  the 
anticipation  was  to  be  found  in  the  plate."  And  it  was  held  that  the 
patents  of  C.  F.  Varley  of  London,  claim  was  as  a  whole  for  an  elec- 
J^ngland  —  granted,  one,  June  2,  trie  telephone  and  not  for  the  sev- 
1868,  and  the  other,  October  8,  1870  eral  things  in  and  of  themselves. 
—  for  "  improvements  in  electric  Dolbear  v.  Amer.  Bell.  Teleph.  Co., 
telegraphs."     Letters     No.     186.787,  126   U.  S.   1,  8  Supr.   Ct.   778. 

of  January  30,   1877,  to  A.  G.  Bell, 
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statutes  against  discrimination  and  the  neglect  to  deliver  mes- 
sages, and  relating  also  to  other  matters  of  police  power  and 
legislative  control.  Most  of  these  statutes  will  be  noted  under 
tlieir  proper  sections  throughout  this  worlc*^ 


41  In  Connecticut  the  statute 
(den.  Stat.,  1902,  §  3903)  provides 
for  construction  of  telegraph  and 
telephone  lines  over  streets,  high- 
ways, waters  and  along  railroads, 
etc.  In  Florida  the  acts  of  incor- 
poration Include  telegraph  and  tele- 
phone companies.  (Rev.  Stat., 
1891,  §§  2252-2255.)  In  Illinois 
the  act  (Starr  &  Curtis's  111. 
Annot.  Stat.,  pp.  3890,  3893)  pro- 
vides for  the  construction  and  main- 
tenance of  telegraph  or  telepiione 
lines  in  public  highways,  streets  or 
alleys  outside  of  incorporated  cities, 
villages  or  towns  or  on  any  private 
roads  leading  to  the  same.  In 
Kansas  (Gen.  Stat.,  1905,  §§  1321, 
1323),  telephone  companies  come 
under  the  General  Incorporation 
Law  for  private  corporations.  In 
Kansas  taxation  statute  includes 
telephone  (Kan.  Gen.  St.,  1905,  § 
8259).  In  Louisiana  (by  Act  April 
10,  1880,  Act  No.  124,  Laws  1880, 
p.  168,  am'd'g  Rev.  Stat.),  tele- 
graph and  telephone  companies  may 
construct,  operate  and  maintain 
their  lines  along  parish  or  public 
roads  or  works,  or  along  or  parallel 
to  railroads  in  the  State,  or  along 
or  over  the  waters  in  the  State,  etc. 
In  Maryland  (Pub.  Gen.  Laws,  art. 
23,  §  24),  General  Incorporation 
Law  (Act  1868,  c.  471),  relating  to 
telegraph  companies,  applies  to  tele- 
phone companies  (by  Act  1884,  c. 
360).  The  Chesapeake  &  Potomac 
Teleph.  Co.,  etc.  v.  The  Baltimore 
&  Ohio  Teleg.  Co.,  etc.,  66  Md.  399, 
2  Am.  Elec.  Cas.  417,  418,  7  Atl. 
809.     And  in    1886   another   section 


was  added  (Act  1886,  c.  101,  §  24, 
class  11a),  which  provided  for  the 
formation  of  companies  "  for  the 
transaction  of  any  business  in  whicn 
electricity,  over  or  through  wires, 
may  be  applied  to  any  useful  pur- 
pose." In  the  Code  of  1888  of  the 
same  State  the  two  classes  were 
combined  so  that  section  24,  article 
23,  read:  "For  constructing,  own- 
ing or  operating  telegraph  or  tele- 
l)hone  lines  in  this  State,  when  the 
principal  office  of  said  corporation 
is  in  this  State,  and  for  the  trans- 
action of  any  business  in  which 
electricity  over  or  through  wries 
may  Ik?  applied  to  any  useful  pur- 
pose." Frederick  Electric  L.  &  P. 
Co.  V.  Mayor,  etc.,  of  Frederick 
City,  84  Md.  599,  36  Atl.  362,  6 
Am.  Elec.  Cas.  644,  651.  In  Michi- 
gan a  statute  (Ann.  Stat.,  §§  3718a, 
3718b),  expressly  provides  for  the 
organization  of  telephone  compa- 
nies. In  Missouri  the  statute  (Rev. 
Stat.,  §§  2710-2721)  expressly  in- 
cludes telephone  companies.  So  in 
Mississippi  (Laws  1886,  p.  93).  In 
Nebraska  (Neb.  Comp.  St.  1903,  p. 
1590),  telegraph  and  telephone  com- 
panies are  granted  the  right  of  way 
along  public  highways.  In  New 
Hampshire  (Pub.  St.  N.  H.  1901,  p. 
204,  Laws  1881,  c.  54,  p.  472),  tele- 
phone companies  are  expressly  in- 
cluded. In  New  Jersey  the  original 
acts  are  amended  so  as  to  expressly 
include  telephone  companies  (Acts 
1853,  1855,  186G,  1875,  Rev.,  p. 
1174,  1880,  Rev.  Sup.,  p.  1022,1882, 
Rev.  Sup.,  p.  1023,  1887,  Pamph. 
L.,  p.  119,  1888,  Pamph.  L.,  p.  546, 
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18!)0,  r.ainph.  L..  p.  48!)).  Stale, 
Duke  Pros,  v.  Central  N.  J.  Teleph. 
Co.,  53  N.  J.  L.  341,  3  Am.  Elee. 
Cas.  546,  21  Atl.  460.  547  et  seq. 
In  New  York  the  Telegraph  Law- 
has  been  frequently  amended,  down 
to  1890.  when  an  art  (Laws  1890, 
c.  56G,  art.  8.  §  100)  was  passed 
expressly  ineludinf?  telephone  coiii- 
])aiiies  and  whieh  was  intended  to 
embraee  all  electrical  eoni[)anies  or- 
ganized or  which  might  organize 
under  the  Laws  1848  (chaps.  37.  40 
and  265),  as  well  also  as  other 
amendatory  laws  relating  to  or  ex- 
pressly including  telephone  or  other 
electrical  companies.  See  Bar- 
nard's Electrical  Law  of  New  York, 
Table  of  Statutes,  pp.  xxiii  to  xxvi, 
and  §  24.  In  Nevada  all  telephone 
companies  are  subject  to  the  re- 
strictions and  entitled  to  the  privi- 
leges provided  for  in  "  .\n  act  to 
provide  for  constructing  and  main- 
taining telegraph  lines  in  the  State 
of  Nevada."  Approved  February  9, 
1866  (Stat.  Nev.  1897,  c.  23,  §  1,  p. 
28).  In  North  Carolina  telephone 
companies  and  lines  have  the  rights 
and  privileges  and  are  subject  to 
the  regulations  prescribed  for  tele- 
graph companies  and  lines  in  c.  49 
of  the  Code  (Pub.  Laws  N.  Caro- 
lina,   1899,    p.    216).     In    Ohio    the 


provisions  of  the  Telegraph  Act 
(title  2,  c.  4,  Hates  Annot.  Ohio  St. 
1906,  §§  3454-3470)  apply  to  tele- 
piione  companies  (Id.,  §  3471),  and 
"  every  such  company  shall  have 
the  same  powers  and  be  subject  to 
the  same  restrictions  as  are  herein 
|)iescribcd  for  magnetic  telegrapli 
companies."  and  this  includes  dis- 
crimination and  eminent  domain. 
State,  Amer.  Union  Teleg.  Co.  v. 
Bell  Teleph.  Co.,  M  Oliio  St.  296,  1 
Am.  Elec.  Cas.  299.  Cited  State, 
Webster  v.  Nebraska  Teleph.  Co., 
17  Neb.  126,  22  N.  W.  237,  1  Am. 
Elec.  Cas.  700,  703.  But  see  as 
to  discrimination.  State,  Baltimore 
&  Ohio  Teleg.  Co.  v.  The  Bell 
Teleph.  Co.  (U.  S.  C.  C,  E.  Dist., 
Mo..  1885),  23  Fed.  539.  In  South 
Carolina  every  corporation  engaged 
in  transmitting  telegraphic  mes- 
sages is  a  telegraph  company,  and 
same  statute  (taxation)  includes 
telephone  companies  (S.  Carolina 
Laws,  1898,  pp.  713,  714).  In 
Tennessee  telephone  companies  are 
within  the  Electric  Act  (Code 
Tenn.,  §  1787).  In  Virginia  the 
statute  (Code  1887,  §§  1287-1290), 
as  to  construction,  maintenance, 
etc.,  on  roads,  streets  and  over 
waters  includes  telephone  compa- 
nies. 
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§   12.     Importance  of  telegraph  and 
telephone. 

13.  Nature    of   telegraph  —  Gen- 

erally —  Postal   service. 

14.  Telegraph    and    telephone  — 

Relation  and  duty  to  pub- 
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riers. 
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companies  —  De- 
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^   12.     Importance   of   telegraph   and   telephone. —  BotH   the 
telegraph  and  telephone  have  become  almost  indispensable  as 
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a  matter  of  public  conveniouco  and  necessity.^  And  an  evi- 
dence of  the  value  of  the  telegraph  as  a  governmental  and 
commercial  instrumentality  exists  in  the  various  acts  of  Con- 
gress, aiding  this  vehicle  of  public  intelligence.^  "  It  may  be 
safely  said  that  tliere  are  thousands  of  persons,  senders  of 
messages,  who  are  daily  subjected  to  danger  of  loss  by  reason 
of  delay  or  error  in  the  transmission  of  telegraph  messages, 
to  one  who,  in  the  early  history  of  the  English  law,  relied  upon 
the  services  of  the  common  carrier."  ^  "  The  electric  telegraph 
marks  an  epoch  in  the  progress  of  time.  In  a  little  more  than 
a  quarter  of  a  century  it  has  changed  the  habits  of  business 
and  become  one  of  the  necessities  of  commerce.  It  is  indispen- 
sable as  a  means  of  inter-conmiunication,  but  especially  is  it  so 
in  commercial  transactions.  The  statistics  of  the  business 
*  *  *  show  that  more  than  80  per  cent,  of  all  the  mes- 
sages sent  by  tcdegraph  related  to  commerce.'*  Goods  are  sold 
and  money  paid  upon  telegraphic  orders,  contracts  are  made 
by  telegraphic  correspondence,  cargoes  secured,  and  the  move- 
ments of  ships  directed.  The  telegra])hic  announcement  of  the 
markets  abroad  regulates  prices  at  home,  and  a  prudent  mer- 
chant rarely  enters  upon  an  important  transaction  without 
using  the  telegraph  freely  to  secure  information.  It  is  not 
only  important  >to  the  people,  but  to  the  Government.  By 
means  of  it  the  heads  of  the  departments  in  Washington  are 
kept  in  close  communication  with  all  their  various  agencies  at 
home  and  abroad,  and  can  know  at  almost  any  hour  what  is 

^Illi)wis:     Tyler       v,        Westorn  The    Baltimore   &    Ohio    Teleg.    Co., 

Union  Teleg.  Co.,  60  111.  421,  1  Am.  etc.,  GO  Mtl.   399,  2  Am.  Elec.  Cas. 

Elec.  Cas.  14,  20.     Indiana:     Hock-  416,  421,  422,  8  Atl.  809,  per  Alvey, 

ett   V.    State,  .105    Ind.   250,   257,   2  C.   J.     Missouri:     Reed  v.  Western 

Am.  Elec.  Cas.  1,  7,  8,  5  N.  E.  188,  Union  Teleg.  Co.,   135  Mo.  661,  37 

per   Niblaek,   C.   J.;    Central   Union  S.  W.  904,  34  L.  R.  A.  492,  6  Am. 

Teleph.    Co.    v.    Swoveland,    14    Ind.  Elec.  Cas.  791,  796,  797,  per  Gantt, 

App.    341,    6    Am.    Elec.    Cas.    679,  J. 

689,  690,  42  N.  E.   1035,  per  Rein-  2  See  c.  3  herein, 

hard,        J.     Maine:     Bartlett        v.  3  Western  Un.  Teleg.  Co.  v.  Allen, 

Western  Union  Teleg.   Co.,   62  Me.  66  Miss.  549,  6  So.  461,  3  Am.  Elec. 

209,    1   Am.   Elec.   Cas.  45,  48,   52,  Cas.  676,  680,  per  Cooper,  J. 

per  Danfortli,  J.    Maryland:    Ches-  *  This  was  in  1877. 
apeake  &  Potomac  Teleg.  Co.,  etc.  v. 
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transpiring  anywhere  that  affects  the  interest  they  have  in 
charge."  ^ 

§  13.     Nature   of    telegraph  —  Generally  —  Postal    service. — 

It  is  declared  in  a  Georgia  case  that  "  the  business  of  telegraph- 
ing consists  merely  in  receiving  orders  for  work  and  labor,  and 
executing  them.  *  *  *  n[\^Q  sender  of  a  message  gives  an 
order  for  certain  work  to  be  done,  and  the  telegraph  company 
undertakes  to  do  it."  ^  Again  it  has  been  said  that  "  communi- 
cation by  telegraph  is  commerce  as  well  as  in  the  nature  of 
postal  service,"  '*  and  that  "  with  few  exceptions  imposed  by 
public  exigency,  it  is  governed  by  the  law  of  the  mail.  Mes- 
sages must  be  sent  in  the  order  of  their  handing  in,  without 
favor  or  partiality,  without  delay,  and  without  reference  to 
the  value  of  the  interests  to  be  affected."  ^  So  again,  "  There 
is  no  such  analogy  between  the  transmission  of  communications 
by  mail  and  their  transmission  by  telegraph,  as  w^ould  justify 
the  application  to  the  latter  of  the  principles  which  obtain 
with  respect  to  the  former,  and  certainly  penal  statutes  in  re- 
lation to  the  one  cannot  by  the  courts  be  declared  applicable  to 
the  other."  ^  In  another  case  it  is  declared  of  the  system  of 
telegraphy  that  "  unlike  any  industry  or  enterprise  that  had 
ever  been  in  use  before  (it)  may  justly  be  considered  and 
treated  as  standing  alone,  a  system  unto  itself.  The  nearest 
approach  to  any  similar  enterprise  is  the  system  of  carrying 
letters  by  mail;  but  as  this  has  been  taken  in  charge  and  per- 
formed by  the  United  States  Government  since  its  inception, 
and  its  acts  or  omissions  cannot  be  subject  of  judicial  inquiry, 
we  can  find  no  precedent  in  this  country  to  aid  in  the  solution 
of  the  questions  that  are  directing  the  courts.     *     *     *     Any 

5  Pensacola  Teleg.  Co.  v.  Western  terstate  commerce  and  hostile  State 

Un.   Teleg.  Co.,  96  U.  S.   1,   1   Am.  legislation. 

Elec.   Cas.   250,  254,  per  Mr.   Chief  s  Daugherty     v.      American     Un. 

Jnstice  Waite.  Teleg.  Co.,  75  Ala.  168,  1  Am.  Elec. 

G  Western  Un.  Teleg.  Co.  v.   Fon-  Cas.   588,   600,   per   Stone,   J.     This 

taine,  58  Ga.  433,   1  Am.  Elec.  Cas.  was  a   case  of  failure  to   promptly 

229.  dispatch     a     cipher     telegram     and 

7  Leloup   V.    Port    of   Mobile,    127  measure  of  damages  therefor. 

U.  S.  640,  2  Am.  Elec.  Cas.  79,  84,  9  Ex  parte  Brown,   72  Mo.  83,   1 

per  Mr.  Justice  Bradley,  in  discuss-  Am.  Elec.  Cas.  316,  318. 
ing  the  invalidity  of  a  tax  on  in- 
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attrni])!.  to  appJj  to  such  a  iKn'cl  svstom  legal  |ii-iii('l])l('s  a(la])to(l 
to  pursuits  and  occupations  whi(!h  arc  dissimilar  in  their  lui- 
turo,  and  designed  for  tlie  accomplislnnent  of  different  ])ur- 
poses  must  naturally  result  in  failure  and  confusion."  '"  But 
the  functions  of  the  telegraph  diifer  from  those  of  the  post-of- 
fice in  many  respects.  In  the  former  there  is  more  liability  to 
error  owing-  to  atmospheric  changes,  thunder  storms  and  other 
natural  and  uncontrollahle  causes,  preventing  absolute  aiul  en- 
tire accuracy,  even  though  the  greatest  care  be  exercised,  and 
the  most  skillful  servants  and  agents,  and  the  most  effective  a])- 
paratus,  at  present  known,  be  employed.  Again,  it  is  the 
writen  missive  itself  which  is  sent  through  the  post-office  to 
the  address  thereon  —  there  is  a  physical  transfer  of  the  thing 
itself.  In  the  case  of  the  telegraph,  while  the  message  is  de- 
livered to  the  telcgrajdi  coni])any  for  transmission,  yet  the 
operator  undertakes  to  transcribe  a  message  written  according 
to  one  method  of  notation  in  characters  entirely  different,  and 
he  is  separated  by  distance  from  the  paper  from  which  he 
writes,  so  that  he  cannot  at  the  time  discern  or  correct  any 
mistakes,  but  must  have  the  copy  sent  back  to  compare  with 
the  message  given  for  transmission.^^  In  England,  the  Tele- 
graph Act'-  ])rovides  ''that  the  Postmaster-General,   by  liim- 

10  The  Western  Un.  Teleg.  Co.  v.  iiuliules  the  Telegraph  Act,  1863, 
Hyer,  22  Fla.  0.37,  2  Am.  Elec.  Cas.  the  Telegiapli  Act  Amendment  Act, 
484,  490,  491,  1  So.  129,  per  the  1866,  the  Telegraph  Act,  18(58,  the 
chief  jnstice,  a  case  of  delay  of  a  Telegraph  Act,  I860,  the  Telegraph 
cipher  telegram,  the  duty  of  the  Act,  1870,  this  act  and  any  acts  or 
company,  and  damages.  parts  of  acts  incorporated  with  such 

11  Primrose  v.  Western  Un.  Teleg.  acts  or  referred  to  therein,  any  or 
Co.,  154  U.  S.  1,  5  Am.  Elec.  Cas.  cither  of  them,  and  auch  several 
809,  .  823,  per  Mr.  Justice  Gray,  acts  may  he  cited  together  as  "  The 
quoting  from  Passmore  v.  Western  Telegraph  Acts,  1863  to  1878," 
Un.  Teleg.  Co.,  78  Penn.  St.  242,  1  Telegraph  Act  1878,  41  and  42 
Am.  Elec.  Cas.  172,  173,  per  Hare,  Vict.,  c.  76.  For  other  acts  relat- 
P.  J.  The  former  case  was  one  of  ing  to  telegraphs,  telephones  and 
an  unrepeated  message,  the  right  to  submarine  cables  see  The  Post  Office 
limit  liability  and  error  in  a  cipher  (Protection)  Act  1884,  47  and  48 
despatch.  The  latter  case  was  one  Vict.  c.  76.  The  Submarine  Tele- 
of  limitation  of  liability  for  error  graph  Act,  1885,  48  and  49  Vict.  e. 
or  delay  in  unrepeated  message.  49,  The  Telegraph  Act,  1885,  48  and 

12  1869  (32  and  33  Vict.,  73).  49  Vict.  c.  58,  being  "An  act  to 
"The    expression    'telegraph    acts'  amend   the  Telegraph  Acts,   1863  to 
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self  or  by  his  deputies,  and  his  and  tlieir  respective  servartts 
and  agents,  shall,  from  and  after  the  passing-  of  this  act,  have 
the  exclusive  privilege  of  transmitting  telegrams  within  the 
united  kingdom  of  Great  Britain  and  Ireland,  except  as  here- 
inafter provided;  and  shallalso  within  that  kingdom  have  the 
exclusive  privilege  of  performing  all  the  incidental  services 
of  receiving,  collecting  or  delivering  telegrams,  except  as  here- 
inafter provided."  That  is,  the  "  Postmaster-General  is  to 
have  the  exchisive  privilege  of  transmitting  messages  or  other 
communications  by  any  wire  or  apparatus  connected  therewith, 
used  for  telegraphic  communication,  or  by  any  other  apparatus 
for  transmitting  messages  or  other  communications  by  means 
of  electric  signals,"  and,  as  we  have  already  stated,  this  in- 
cludes the  telephone.  ^^ 

But  not^vithstanding  the  Telegraph  Act,  1869,  §  3,  a  tele- 
phone company  registered  under  the  Companies  Act,  1862, 
and  not  incorporated  under  any  special  act,  does  not  fall  within 
the  phrase  "  the  company  "  used  in  the  Telegraph  Act,  1863, 
and  therefore  is  not  forbidden  by  section  12  of  the  last  named 
act  to  erect  its  wires  across  a  street,  unless  the  consent  of  the 
body  having  the  control  of  the  street  is  obtained.^'* 

1878."     The     Submarine    Telegraph  29  W.  R.  428,  2  Am.  Elec.  Cas.  440, 

Act,   1886,  50  Vict.  e.  3.     The  Tele-  443. 

graph  Act,  1892,  55  and  50  Vict.  c.  i*  Wandsworth    Board    of    Works 

59.     The  Post  Office  and  Telegraph  v.  United  Telephone  Co.,   13  Q.  B. 

Act,    1897.   00   and   61    Vict.   c.   41.  D.  904,  53  L.  J.  Q.  B.  449,  51  L.  T. 

The  Telegraph  Act,  1899,  62  and  63  148,   32   W.   R.    776,   48   J.   B.    676. 

Vict.    c.    41.     The    Telegraph    Act,  It  was  claimed  in  this  case  that  "  a 

1899,  62  and  63  Vict.  c.  38.     "This  telephone  is  a  telegraph  within  the 

Act  may  be  cited  as  the  Telegraph  meaning    of    the     Telegraph     Acts, 

Act,    1899,   and   may  be   cited  with  1863,    1869,   as   was   decided   in  At- 

the  Telegraph  Acts,   1863  to  1897."  torney-General  v.  Edison  Telephone 

The    above    acts    are    given    in    the  Co.  of  London,  6  Q.  B.  D.  244,  and 

compilation   entitled    Chitty's    Stat-  therefore  it  was  unlawful  to  put  up 

utes.  Vol.    12   and  Supplement  Vol.  a  wire  across  the  street  within  the 

14.     See    also    the    Wireless    Teleg-  plaintiffs'     district     without     their 

raphy  Act,   1904,  4  Edw.   7,  which  consent.     The   Telegraph   Act,    1869 

"may  be  cited  with  the  Telegraph  (32  and  33  Vict.  c.  73),  by  §  2  in- 

Acts,  1863  to  1904."  corporates  the  Telegraph  Act,   1868 

13  Attorney-General    v.    The    Edi-  (31  and  32  Vict.  c.  73),  and  by  §  3 

son    Teleph.'  Co.    of    London,    Lim.  the    term    '  telegiaph    company'    is 

(Exch.   Div.),   43   Law  Times,   697,  interpreted  to  mean  'any  company, 

6  Q    B    D    244,  50  L.  J.  Q.  B.  145,  corporation  or  persons  for  the  time 
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§  14,  Telegraph  and  telephone  —  Relation  and  duty  to  pub- 
lic—Both the  telegraph  and  telephone  luive  become  not  only 
necessary,  but  almost  in(lis})(Misal)le  as  a  vehicle  of  public  intel- 
ligence, and  for  tlu^  conduct  uf  atl'airs,  business  and  commerce. 
They  are  both  instrumentalities  of  a  public  character,  though 
they  exist  for  private  gain.  Their  (tperations  in  doing  a  gen- 
eral business  is  in  the  nature  of  a  public  employment,  for  they 
are  public  or  quasi-public  servants.  They  undertake  for  a 
consideration  to  transmit  messages,  intelligence  or  communica- 
tions, not  exclusively  for  particular  persons,  but  for  all,  for 
their  lines  are  open  alike  to  everyone  who  pays  their  charges, 
subject  to  such  contract  limitations  as  may  legally  exist. 
These  corporations  have  valuable  franchises,  conferred  upon 
them.  They  exercise  the  right  of  eminent  domain  by  reason 
solely  of  the  public  nature  of  their  business.  They  must  have 
suitable  and  approved  instruments  and  appliances,  employ  com- 
petent servants  and  agents  and  skilled  operators,  and  are  held 
to  a  high  degree  of  care,  diligence  and  skill,  adequate  to,  or 
commensurate  with,  their  employment  or  undertaking.  They 
are  also  subject  to  constitutional  and  legislative  control,  and 
lawful  police  regulations.^^    Telegraph  companies  are  "  created 

being  engaged  in  transmitting,  or  volved  in  certain  eases  and  are  not 
by  any  instrument  incorporating  absolute  decisions.  United  States: 
the  same  authorized  to  transmit  Is  a  "  servant  of  the  public  by  rea- 
telegrams  within  the  United  King-  son  of  his  emploj-ment,  and  bound 
dom  of  Great  Britain  and  Ireland  to  the  exercise  of  care  and  diligence 
for  money  or  other  consideration.' "  adequate  to  the  discharge  of  the 
The  meaning  of  the  word  "street"  duties  thereof."  Abraham  a\  West- 
was  discussed  at  length  by  the  ern  Un.  Teleg.  Co.,  23  Fed.  31o,  1 
court,  and  Brett,  M.  R.,  also  said  Am.  Elec.  Cas.  728,  731,  per  Doady, 
as  to  tlie  above  claim:  "  It  seems  J.,  a  case  of  the  status  of  telegraph 
to  me  to  be  an  erroneous  construe-  companies  and  of  stipulation 
tion,  when  two  Acts  of  Parliament  against  own  negligence.  "  They  ex- 
are  incorporated,  to  appl.v  the  in-  crcise  a  public  employment  and  are, 
terpretation  in  the  one  Act  of  Par-  therefore,  bound  to  serve  all  cus- 
liament  of  one  phrase  to  the  inter-  tomers  alike  without  discrimina- 
pretation  of  another  phrase  occur-  tion.  They  have  doubtless  a  duty 
ring  in  the  other  Act  of  Parlia-  to  the  public  to  receive,  to  the  ex- 
ment."  tent  of  their  capacity,  all  messages 
15  Some  of  the  cases  given  in  this  clearly  and  intelligibly  written  and 
note  are  authoritative  only  in  so  to  transmit  them  upon  reasonable 
far  as  they  are  expressions  of  the  terms."  Primrose  v.  Western  Un. 
court  in  discussing  principles  in-  Teleg.  Co.,  154  U.  S.  1,  38  L.  ed. 
28' 
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for  public  benefit,  endowed  with  special  privileges  such  as 
the  right  of  eminent  domain,  and  perform  the  most  important 
functions  of  commerce,  supplanting,  in  cases  where  celerity  and 


833,  14  Sup.  Ct.  1098,  5  Am.  Elec. 
Cas.  809,  817,  844,  per  Mr.  Justice 
Gray,  a  case  as  to  the  status  of  a 
telegraph  company,  their  duties  and 
liabilities  and  right  to  limit  liabil- 
ity. See  also  Pacific  Post  Teleg. 
Cable  Co.  v.  Fleischner,  66  Fed. 
899,  907,  5  Am.  Elec.  Cas.  840,  844, 
per  Knowles,  Dist.  J.  Arkansas: 
"  Telegraph  companies  are  public 
agents  and  exercise  a  public  em- 
ployment. They  are  chartered  for 
public  purposes  and  are  vested  with 
the  power  of  eminent  domain, 
which  they  cannot  lawfully  exercise 
if  they  are  not  public  agents.  By 
virtue  of  their  public  employment 
it  is  their  duty,  for  a  reasonable 
consideration,  to  receive  and  trans- 
mit all  messages  T>ver  their  wires 
with  that  integrity,  skill  and  dili- 
gence which  appertain  to  their  busi- 
ness. '  They  are  a  commercial  nec- 
essity. Business  can  be  transacted 
without  them  only  at  a  great  dis- 
advantage. In  most  places  there  is 
no  choice  as  to  lines,  and  where 
there  is,  it  is  so  limited  that  a  vir- 
tual monopoly  exists.'  *  *  * 
Often  the  customer  cannot  afford  to 
wait,  and  must  submit  to  the  terms 
of  the  telegraph  company.  They  do 
not  stand  on  an  equality.  The  pub- 
lic is  compelled  to  accept  the  serv- 
ices of  the  telegraph  company  and 
to  rely  upon  its  discharging  its 
duty."  Western  Un.  Teleg.  Co.  v. 
Short,  53  Ark.  434,  3  Am.  Elec. 
Cas.  592,  596,  14  S.  W.  649,  per 
Battle,  J.  In  this  case  a  condition 
exempting  the  telegraph  company 
from  liability  for  mistakes,  etc., 
caused   by   its   own   negligence,   was 


held  void.  Illinois:  "The  fact  is 
conceded  that  a  telegraph  company 
is  the  servant  of  the  public  and 
bound  to  act  whenever  called  upon, 
their  charges  being  paid  or  ten- 
dered." Tyler,  Ullman  &  Co.  v. 
Western  Un.  Teleg.  Co.,  60  111.  421, 
1  Am.  Elec.  Cas.  14,  28,  per  Breese, 
J.,  where  it  was  held  that  telegraph 
companies  might  limit  their  com- 
mon-law liability  by  contract,  but 
that  they  could  not  exempt  them- 
selves from  liability  arising  from 
their  own  negligence.  In  Board  of 
Trade  Teleg.  Co.  v.  Barnett,  107 
111.  507,  1  Am.  Elec.  Cas.  565,  569, 
a  telegraph  company  is  spoken  of 
by  Scott,  J.,  as  a  quasi-public  Serv- 
ant, a  case  where  the  right  of  such 
sen-ant  to  exercise  eminent  domain 
and  the  rights  of  abutting  o\vner3 
are  considered.  Indiana:  In  West- 
ern Un.  Teleg.  Co.  v.  Bierhaus,  8 
Ind.  App.  246,  4  Am.  Elec,  Cas. 
723,  726,  .36  X.  E.  161,  it  is  said: 
"  Telegraph  companies  are  quasi- 
public  corporations,  and  are,  under 
the  general  duty  they  owe  to  the 
public,  required  to  transmit  and 
deliver  any  messages  given  to  them 
for  that  purpose,  on  the  payment 
or  tender  of  the  usual  charges,  with 
reasonable  diligence,  and  in  the  or- 
der of  time  in  which  such  messages 
were  delivered,"  per  Reinhart,  J.,  a 
case  of  discrimination  and  willful 
disclosure  of  contents  of  telegram. 
In  Hockett  v.  State,  105  Ind.  250, 
5  X.  E.  178,  55  Am.  Rep.  201,  2 
Am.  Elec.  Cas.  1,  7,  8,  Mblack,  C. 
J.,  says  the  telephone  "  has  been  in 
use  long  enough  to  haA-e  attained 
well  defined  relations  to  the  general 
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rapid  transmission  of  iutcllip'uc 
ice  of  the  Govcrnniont.  Their 
tlie  public,  and  on  this  account 

public.  It  has  become  as  imicb  a 
matter  of  \n\h\ic  convenience  and 
public  necessity  as  were  the  stage- 
coach and  sailing  vessel  a  hundred 
years  ago,  or  as  the  steamboat,  the 
railroad  and  the  telegraph  in  later 
years.  ♦  ♦  •  All  the  instru- 
ments and  appliances  used  by  a 
Iclephonc  company  in  the  prosecu- 
tion of  its  business  are  ♦  ♦  * 
in  legal  cont«'mplation,  devoted  to 
public  use."  Tliis  was  a  case  relat- 
ing to  tlie  power  of  the  State  to 
control  telephone  rates  and  affect- 
ing the  character  of  the  telephone. 
See  also  Central  Union  Telephone 
Co.  V.  Bradbury,  106  Ind.  1,  5  N. 
E.  721,  and  §§  2'M\,  273-278  herein, 
in  Central  Un.  Telepii.  Co.  v. 
Swoveland,  14  Ind.  Ai)p.  341,  G  Am. 
Elec.  Cas.  079,  088,  08U,  42  N.  E. 
1035,  Reinhard,  J.,  says :  "  The 
telegraph  is  an  in.strumentality  of 
such  a  public  character  as  to  jus- 
tify in  its  behalf  the  exercise  of  the 
right  of  eminent  domain;  and  the 
same  is  true  of  the  telephone,  where 
it  is  not  wholly  a  private  affair,  the 
use  of  which  is  denied  to  the  pub- 
lic. Both  telegraph  and  telephone 
companies  are  engaged  in  business 
connected  with  the  public  interest. 
^  *  *  All  such  companies  are 
quasi-public  servants  and  the  law 
makes  it  their  duty  to  serve  the 
public  impartially  and  in  good 
faith.     *     *     *     The  telephone, 

though  of  comparatively  recent  in- 
troduction Into  the  business  and 
commercial  world,  has  become  al- 
most indispensable  as  a  vehicle  of 
public  intelligence,  and  those  who 
operate  it  are  subject  to  all  the  le- 
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■V  is  necessar)-,  the  postal  serv- 
business  intimately  concerns 
the  Government  assumes  and 

gal  duties  and  obligations  devolving 
on      other      quasi-public      servants, 
whether  such  duties  and  obligations 
arise  from  the  conmion  law  or  are 
created  by  the  statutes  of  the  State, 
or   both."     In   this   case   the   duties 
of  telephone   comjjanies,  the   nature 
of    said    companies,    discrimination, 
and    rules    and    regulations    of    tlie 
same,     were     involved.     Kmtucki/: 
In  Smith  v.  Western  Un.  Teleg.  Co., 
83   Ky.   104,   1  Am.  Elec.  Cas.  743, 
748,  Holt,  J.,   declares   that  a  tele- 
graph company  is  "  a  public  agent, 
it   exercises    a   quasi-public  employ- 
ment.    Carefulness  and   fidelity  are 
essentials  to  its  character  as  a  pub- 
lic   servant.     *     •     *     It    is    oliar- 
tcK'd   for  pul)lic   purposes;   extraor- 
dinary   powers  /lie,   therefore,    con- 
ferred ui)on  it;  it  has  the  power  of 
eminent  domain;  if  it  did  not  serve 
the  public  it  could  not  constitution- 
ally lay  a   wire  over  a  man's   land 
without  his  consent.     *     *     *     They 
undertake  to  e.xercise  a  public  em- 
ployment,    ♦     *     *     and  they  must, 
therefore,  bring  to  it  that  degree  oi 
skill  and  oare  which  a  prudent  man 
would,  under  the  circumstances,  ex- 
ercise   in    his    own    affairs."     This 
case  was  one  relating  to  the  nature 
and   duties   of  telegraph    cora])anies 
and  to  a  stipulation  limiting  liabil- 
ity.    In   Chapman   v.    Western    Un. 
Teleg.  Co.,  90  Ky.  265,  3  Am.  Elec. 
Cas.  670,  673,  13  S.  W.  880,  Holt, 
J.,   says :     "  The  business   of  teleg- 
raphy, while  yet  in  its  infancy,  is 
already  of  wonderful  extent  and  im- 
portance to  the  public.     *     *     *     A 
telegraph  company  is  a  quasi-public 
agent,  and  as  such  it  should  exer- 
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has  the  right  to  regulate  their  business  so  as  to  insure  impar- 
tiality of  service,  and  prevent  the  exaction  of  unreasonable 
tolls.     Many  and  varied  interests  are   dependent  upon  them. 


tise  the  extraordinary  privileges  ac- 
corded to  it  with  diligence  to  the 
public."  This  case  involved  the  du- 
ties of  telegraph  companies,  and  the 
obligation  to  deliver  telegrams,  and 
damages  for  failure  so  to  do.  That 
a  telegraph  company  is  a  public 
agent  and  exercises  a  quasi-public 
employment  and  must  exercise  care 
and  fidelity,  see  Western  Un.  Teleg. 
Co.  V.  Eubank,  100  Ky.  591,  18  Ky. 
L.  Rep.  995,  38  S.  W.  1068,  36  L. 
R.  A.  711,  6  Am.  Elec.  Cas.  770, 
776,  777,  per  Gutty,  J.,  a  case  re- 
lating to  the  status  and  nature  of  a 
telegrapii  company  and  its  inability 
to  stipulate  against  its  common- 
law  liabilities.  Maine:  That  tele- 
graph companies  assume  a  public 
or  quasi-public  employment  and  are 
a  coumieicial  necessity,  see  liartlett 
V.  Western  Un.  Teleg.  Co.,  62  Me. 
209,  1  Am.  Elec.  Cas.  45,  48,  49, 
51,  52,  per  Danforth,  J.,  a  case  re- 
lating to  a  rule  granting  immunity 
from  negligence.  That  telegraph 
companies  exercise  public  employ- 
ment; that  they  are  bound  to  care 
and  diligence,  adequate  to  business 
undertaken,  and  that  they  must 
have  suitable  instruments  and  com- 
petent servants,  see  Fowler  v.  W^est- 
ern  Un.  Teleg.  Co.,  80  Me.  381,  2 
Am.  Elec.  Cas.  GOT,  611,  613,  15 
Atl.  29,  per  Foster,  J.  This  case 
involved  the  nature  and  duties  of 
telegraph  companies  and  the  unrea- 
sonableness of  stipulations.  Mary- 
land: In  Chesapeake  &  Potomac 
Teleph.  Co.,  etc.  v.  The  Baltimore  & 
Ohio  Teleg.  Co.,  etc.,  66  Md.  399.  2 
Am.  Elec.  Cas.  416,  421,  422,  7  Atl. 
809,  it  was  declared  that  telegraph 


and  telephone  companies  exercise  a 
public  employment  and  serve  the 
public;  that  whether  a  corporation 
or  individual,  the  duty  to  the  pub- 
lic was  the  same;  that  such  compa- 
nies are  a  public  necessity  and  in- 
dispensable to  commerce  and  busi- 
ness, and  are  public  vehicles  of  in- 
telligence, and  that  property  thus 
devoted  to  public  use  must  submit 
to  have  that  use  and  employment 
regulated  by  public  authority  for 
the  common  good.  Id.,  per  Alvey, 
C.  J.  This  case  also  involved  the 
question  of  discrimination  by  tele- 
phone companies  and  their  nature. 
Massachusetts:  That  telegraph 
companies  exercise  a  public  or 
quasi-public  employment,  are,  to  a 
certain  extent,  public  servants  or 
agents,  and  must  exercise  a  high 
degree  of  diligence  in  their  under- 
takings, see  Ellis  v.  American  Teleg. 
Co.,  13  Allen  (Mass.),  226,  Allen's 
Teleg.  Cas.  306,  312,  314,  315,  per 
Bigelow,  C.  J.,  a  case  relating  to 
the  nature  of  telegrapii  companies 
and  right  to  make  reasonable  rules, 
etc.  As  to  the  public  nature  of 
this  business  having  been  recognized 
by  the  legislature  and  decisions  of 
the  States  and  of  the  United  States, 
see  Pierce  v.  Drew,  136  Mass.  75,  1 
Am.  Elec.  Cas.  571,  573,  574,  per 
Devens,  J.,  a  case  of  jjublic  use,  ad- 
ditional servitude,  constitutional 
law  and  public  control.  Michigan: 
That  telegraph  companies  exercise  a 
public  employment  and  cannot  dis- 
criminate, see  Western  Un.  Teleg. 
Co.  v.  Carew,  15  Mich.  525,  Allen's 
Teleg.  Cas.  345,  352,  353,  per  Chria- 
tiancy,  J.,  a  case  relating  to  the  na- 
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From  their  exwptioiial  position,  it  is  in  rli(Mr  i)ower,  by  a  cor- 
rupt use  of  their  knowledge  and  information,  to  reap  uncon- 
scionable advantage  in  the  marts  of  trade,  or  by  their  negli- 


tiire    of    t('Ic<,Mai)li    companies    and 
limitation  of   lial)ility.    Mississipi)i: 
Tt'le<,Mai)h    companies    perform    pub- 
lic duties,  and   are  essential   agents 
in    the    transactions    of    commerce. 
Western  Un.  Teleg.  Co.  v.  Allen,  tiO 
Miss.    549,    3    Am.    Elec.    Cas.    676, 
679,   6   So.   461,   per   Cooper,   J.,   a 
case   of   statutory   penalty   for   fail- 
ure   to    deliver    a    telegram.     Mis- 
souri:    Telegraph      and      telephone 
companies    are    public    corporations 
and  the  use  of  the  streets  of  a  city 
by  a  subway  company  is  a  public 
one.     Such   a  corporation  is   not  a 
private  one  for  personal  gain  only, 
but  the  business  in  which   it  is  en- 
gaged is  for  the  benclit  of,  and  used 
for  the  benefit  of  the  general   pub- 
lic.    State  ex  rel.  National  Subway 
Co.  V.  St.  Louis,  145  Mo.  551,  576, 
7  Am.  Elec.  Cas.  195,  209,  46  S.  W. 
981,  42  L.  R.  A.  113,  per  Burgess, 
J.,     overruling    State    ex    rel.     St. 
Louis   Underground    Service    Co.    v. 
Murphy,   134  Mo.  548.     See  §§  197, 
276,      277      herein.     'Sehraska:     A 
telephone  company  is  a  corporation 
affected  with  a  public  use,  a  public 
service  corporation.    Nebraska  Tele- 
phone  Co.   v.    State   ex   rel.   Yeiser, 
55  Neb.  627,  7  Am.  Elec.  Cas.  860, 
864,  76  N.  W.  171,  45  L.  R.  A.  113. 
See    §§    21,    520,    521    herein.     "  In 
the  present  state   of  civilization,   it 
would  be  idle  to  assert  that  a  tele- 
graph company  is  not  charged  with 
a    public    function."     Western    Un. 
Teleg.  Co.  v.  Call  Publishing  Co.,  44 
Neb.  326,  5  Am.  Elec.  Cas.  673,  683, 
48  Am.  St.  Rep.  729,  62  N.  W.  506, 
per  Irvine,  C,  a  case  in  relation  to 
the   natuio    uf   telegraph    companies 
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and  discrimination.    ''  That  the  tele- 
phone   by    the    necessities    of    com- 
merce and  public  use  has  become  a 
public  servant,  a  factor  in  the  com- 
merce of  the  nation  and  of  a  great 
])(irtion  of  the  civilized  world,  can- 
not l)e  (juestioned.     It  is  to  all  in- 
tents   and    purposes    a    part   of   the 
telegrapliic   system   of   the   country, 
and  in   so  far  as  it  has  been  intro- 
duced  for   public  use  and   has  been 
undertaken    l)y    the    respondent,    so 
far    sliould   the   respondent  be   held 
to  the  same  obligation  as  the  tele- 
graph   and    other    public   servants.' 
State  ex   rel.    Webster  v.   Nebraska 
Teleph.    Co.,    17    Neb.    126,    1    Am, 
Elec.  Cas.  700,  702,  703,  704,  22  N. 
W.  237,  per  Reese,  J.,  a  case  as  to 
the   status   and   nature  of  the   tele- 
phone  and   telegraph   and   unlawful 
discrimination.     'New      Hampshire: 
As  to  provision  in  statute  that  "  all 
telegraph,     telephone     and     electric 
light  companies  serving  parties   for 
hire  shall  be  deemed  to  be  public," 
etc.,  see  American  Loan  &  Trust  Co. 
V.  General  Elect.  Co.,  71  N.  H.  192, 
51  Atl.  660,  8  Am.  Elec.  Cas.   117, 
120,  a  case  as  to  the  right  of  such 
corporations  to   mortgage   property. 
ycic    York:     The   business    of   tele- 
graph companies  is  "  in  the  nature 
of  a  public  employment."    De  Rutte 
V.  The  New  York,   Alb.  &   B.   Elec- 
tric, etc.,  Co.,  1  Daly   (N.  Y.),  547, 
30   How.    Pr.    (N.   Y.)    403,   Allen's 
Teleg.   Cas.   273,  280,  283,  284,  per 
Daly,  F.  J.,  a  case  as  to  the  nature 
of    such    companies,    limitation    of 
liability     and     negligent     transmis- 
sion of  message.     "  Are  engaged  in 
a   public   employment   for   hire   and 
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genco  entail  ruin  and  disaster  upon  individuals  and  communi- 
ties.     ■■''     *     *    Their  duty  springs  not  alone     *     *     *    from 


bound  to  exercise  care  and  dili- 
gence adequate  to  the  obligations 
they  assume."  VVolfskehl  v.  West- 
ern Un.  Teleg.  Co.,  46  Hun  (N.  Y.), 
542,  2  Am.  Elec.  Cas.  647,  648,  649, 
per  Dykman,  J.,  a  case  relating  to 
the  nature  of  such  companies,  their 
duties,  etc.  They  exercise  "  quasi- 
public  employments,"  "  owe  duties 
to  the  public,"  "  exercise  right  of 
eminent  domain,"  "  required  to  ex- 
ercise due  diligence  to  transmit 
with  celerity  and  skill,"  "  have  be- 
come necessary  instrumentalities 
for  conducting  the  business  of  the 
country."  Pearsall  v.  Western  Un. 
Teleg.  Co.,  124  N.  Y.  256,  3  Am. 
Elec.  Cas.  724,  731,  733,  35  N.  Y. 
St.  R.  307,  26  N.  E.  534,  per  Follett, 
C.  J.,  a  ca.se  involving  the  nature 
and  status  of  telegraph  companies 
and  the  limitation  of  their  liability, 
aff'd  44  Hun,  532,  9  X.  Y.  St.  R. 
132.  Ohio:  They  "exercise  a 
quasi-public  employment,''  exercise 
the  "  power  of  eminent  domain," 
"  employment  not  only  public  in  its 
nature,  but  it  has  become  a  neces- 
sity, alike  to  the  social  and  com- 
mercial world."  Telegraph  Co.  v. 
Griswold,  37  Ohio  St.  301,  1  Am. 
Elec.  Cas.  329,  332,  333,  per  Boyn- 
ton,  C.  J.,  a  case  involving  the  na- 
ture and  status  of  telegraph  compa- 
nies and  exemption  from  liability 
in  case  of  negligence.  Pennsylva- 
nia: Their  obligations  spring  from 
"  the  public  nature  of  their  employ- 
ment, and  the  contract  under  which 
their  particular  duty  is  assumed." 
They  "  are  in  some  sort  public  in- 
stitutions, open  alike  to  all  and  are 
largely  used  in  conducting  the  com- 
merce of   the   country."     New   York 


&  Wash.  Print.  Teleg.  Co.  v.  Dry- 
burg,  35  Penn.  St.  298,  Allen's 
Teleg.  Cas.  157,  161,  162,  per  Wood- 
ward, J.,  a  case  involving  the  na- 
ture of  telegraph  companies,  their 
duties  and  a  stipulation  exempting 
from  negligence.  Telephone  com- 
pany is  "  equipped  with  the  right 
of  eminent  domain,"  "  is  a  quasi- 
public  corporation  and  must  serve 
everyone  who  applies,  on  equal 
terms.  It  is  not,  therefore,  a  cor- 
poiation  for  private  business." 
New  York  Teleph.  Co.  v.  Keesey,  5 
Penn.  Dist.  Co.  R.  366,  6  Am.  Elec. 
Cas.  107,  114,  per  Stewart,  J.,  a 
case  involving  also  the  status  and 
nature  of  such  companies,  their 
right  to  the  use  of  streets  and  abut- 
ting owners.  South  Carolina: 
Business  is  "  quasi-public."  *'  In 
the  discharge  of  their  duties,  the 
principal  qualifications  are  experi- 
ence, practice,  skill  and  good  faith 
on  the  part  of  their  agents  and 
servants."  Pinckney  Bros.  v.  West- 
ern Vn.  Teleg.  Co.,  19  S.  C.  71,  1 
Am.  Elec.  Cas.  516,  520,  per  Simp- 
son, C.  J.,  a  case  involving  the  na- 
ture and  obligations  of  telegraph 
companies.  Tennessee:  Telegraph 
companies  like  common  carriers  are 
public  servants  and  are  held  to  a 
very  high  degree  of  diligence  and  a 
strict  discharge  of  duty.  Western 
Union  Teleg.  Co.  v.  Frith,  105  Tenn. 
167,  171,  58  S.  W.  118.  Are  "a 
quasi-public  corporation."  They 
have  valuable  franchises  conferred 
upon  them  by  the  public,  and  exer- 
cise the  right  of  eminent  domain. 
They  are  obliged  to  serve  the  pub- 
lic without  discrimination  and  for 
reasonable    charges.     Their  facilities 
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arc  a  public  necessity,  both  com- 
mercially and  socially,  and  the  i)ub- 
lic  nature  of  their  occupation  is 
fully  recognized  by  statute,  and 
they  are  responsible  for  a  high  de- 
gree of  diligence.  Marr  v.  Western 
Un.  Teleg.  Co.,  85  Tenn.  529,  2  Am. 
Elec.  Cas.  720.  725,  72G,  3  S.  \V. 
496,  per  Lurton,  J.,  a  case  involv- 
ing the  nature  of  telegraph  compa- 
nies, their  duties,  and  stipulations 
limiting  liability.  Texas:  "  Em- 
ploj'ment  is  quasi-public."  "  The 
general  duty  devolves  upon  them  to 
serve  the  public  impartially  and  in 
good  faith  to  all  nlike."  Western 
Un.  Teleg.  Co.  v.  Neiil,  57  Te.x.  28.i, 

1  Am.  Elec.  Cas.  352,  355,  per  Bon- 
ner, Assoc.  J.,  a  case  involving  the 
nature  of  telegraph  comj)anies, 
their  duties  to  patrons  and  stipula- 
tions limiting  liabiiit}'.  The  busi- 
ness of  a  telegrajih  company  is 
"  quasi-public  "  in  character.  West- 
ern Union  Teleg.  Co.  v.  Hamilton, 
36  Tex.  Civ.  App.  300,  302,  81  8. 
W.  1052.  liuh:  It  is  simply  de- 
clared in  this  case  tluit  the  business 
of  telegrapii  companies  is  as  im- 
portant to  tlie  public  as  that  of  car- 
riers, and  that  tiie  public  has  an  in- 
terest in  the  service.  The  case  was 
one  holding  that  such  companies 
could  not  stipulate  against  exemp- 
tion from  liability  arising  from 
their  own  negligence.  Wertz  v. 
Western  Un.  Teleg.  Co.,  7  Utan, 
446,  3  Am.  Elec.  Cas.  808,  810,  27 
Pac.  172,  per  Zane,  C.  .J.  Ver- 
mont: They  "are  engaged  in  a 
business  of  a  public  nature,"  "  must 
serve  all  who  come,"  "  are  liable  for 
negligence."  Gillis  v.  Western  Un. 
Teleg.  Co.,  61  Vt.  461,  17  Atl.  736. 

2  Am.  Elec.  Cas.  841,  843,  per  Row- 
ell,  J.,  a  case  of  the  legal  status  of 
telegraph   companies,  the  nature  of 

34 


tlicir  business,  and  limitiition  of 
liability  against  negligence.  Vir- 
ginia: They  "owe  important  du- 
ties to  tiie  public."  "  Must  act  in 
good  faith  towards  the  public." 
"  In  their  relation  to  and  with  tiie 
public  they  are  deemed  a  kind  of 
public  institution  strictly  private.' 
Western  I'n.  Teleg.  Co.  v.  Reynolds. 
77  Va.  173,  1  Am.  Elec.  Cas.  487, 
497,  498,  501,  quoting  with  approv- 
al from  several  cases.  This  case  in- 
volves the  status  and  nature  of  tele- 
grapii companies  and  recovery  of 
statutory  penalty  for  failure  to 
transmit  telegram.  In  a  later  case 
in  this  State,  it  is  said:  "It  is 
true  that  the  use  of  the  telegraph 
company  is  a  public  use;  that  the 
company  is  a  public  corporation  as 
to  wnich  the  public  has  rights  whicii 
the  law  will  enforce.  •  »  »  xhe 
use,  while  in  one  sense  public,  is 
not  for  the  public  generally;  it  is 
for  the  private  profit  of  the  corpo- 
ration." Western  Un.  Teleg.  Co.  v. 
Williams,  86  Va.  696,  3  Am.  Elec. 
Cas.  184,  194,  11  S.  E.  106,  per 
Lacy,  J.,  a  case  of  the  riglit  to 
place  poles  and  wires  in  the  high- 
way and  of  abutting  owners'  rights. 
See  further  as  to  degree  of  dili- 
gence, as  to  duty  and  furnishing 
suitable  instruments,  etc.,  United 
titates:  Western  Un.  Teleg.  Co.  v. 
Cook  (U.  S.  C.  C.  A.,  9th  Cir., 
1894),  61  Fed.  624,  9  C.  C.  A.  680, 

5  Am.  Elec.  Cas.  799,  803,  805,  per 
Ross,  Dist.  J.  Arkansas:  West- 
ern Un.  Teleg.  Co.  v.  Short.  53  Ark. 
434,  3  Am.  Elec.  Cas.  592,  595,  14  8. 
W.  649,  per  Battle,  J.;  Little  Rock 

6  Fort  Smith  Teleg.  Co.  v.  Davis, 
41  Ark.  79,  1  Am.  Elec.  Cas.  526, 
529,  per  English,  C.  J.  Californh : 
Cal.  Civ.  Code.  §  2162.  Ocorrfin : 
Western  Un.  Teleg.  Co.  v.  Fontaine, 


OF    lOLECTRir    C'OMT'AXIKS. 


§14 


contract,  but  is  the  result  of  the  character  of  their  business,  and 
the  laws  regulating  them."  ^^ 

Agaiu,  "  A  telegraph  eomjianv  is  a  quasi-public  corporation 
—  private  in  the  ownership  of  its  stock,  but  public  in  the  na- 
ture of  its  duties.  It  has  all  the  powers  of  a  private  corpo- 
ration, such  as  a  separate  legal  existence,  perpetual  succession 
and  freedom  from  individual  liability ;  and  possesses  also  in  ad- 
dition thereto,  the  extraordinary  privileges  which  under  our 
constitution  can  be  exercised  only  by  such  corporations  as  are 
organized  for  a  public  purpose,  and  then  only  when  necessary 
for  the  proper  fulfillment  of  such  purpose.  Among  the  ex- 
traordinary privileges  enjoyed  by  such  corporations  is  the  con- 
demnation of  private  property,  which  can  never  be  taken  for 
a  private  purpose.  The  acceptance  of  such  privileges  at  once 
fixes  upon  the  corporation  the  indelible  impress  of  a  public 
use.  A  telegraph  company  is  essentially  public  in  its  duties. 
Without  such  public  duties  there  would  be  neither  reason  for 
its  creation  nor  excuse  for  its  continued  existence.  In  fact, 
being  the  complement  of  the  postal  service,  it  is  one  of  those 


58  Ga.  433,  1  Am.  Elec.  Cas.  229, 
231,  239,  per  Warner,  C.  J.  Illi- 
nois: Tyler  v.  Western  Un.  Teleg. 
Co.,  60  111.  421,  1  Am.  Elce.  Cas.  14, 
23,  per  Breese,  J.  Indiana:  West- 
ern Un.  Teleg.  Co.  v.  Moore,  12  Ind. 
App.  136,  5  Am.  Elec.  Cas.  700, 
703,  39  N.  E.  874,  per  Gavin.  J. 
Maine:  Fowler  v.  The  Western 
Un.  Teleg.  Co.,  80  Me.  381,  2  Am. 
Elec.  Cas.  607,  611,  612,  613,  614, 
15  Atl.  29,  per  Foster,  J.,  where 
various  expressions  of  the  courts  as 
to  degree  of  care  are  considered. 
Massachusetts:  Ellis  v.  The  Amer. 
Teleg.  Co.,  13  Allen  (Mass.),  226. 
Allen's  Teleg.  Cas.  306,  314,  per 
Bigelow,  C.  J.  Michigan:  West- 
ern Un.  Teleg.  Co.  v.  Carew,  15 
Mich.  525,  Allen's  Teleg.  Cas.  345, 
353,  per  Christiancy,  J.  Missouri: 
Reed  v.  Westera  Un.  Teleg.  Co.,  135 
Mo.  661,  37  S.  W.  904,  34  L.  T?.  A. 
492,  6  Am.  Elec.  Cas.  791,  796,  37 


S.  W.  904,  et  socj.,  per  Gantt,  P.  J. 
\cic  Yorl::  Baldwin  v.  United 
States  Teleg.  Co.,  45  N.  Y.  744,  Al- 
len's Teleg.  Cas.  613,  651,  per  Al- 
len, J.  Tennessee:  Marr  v.  West- 
ern Un.  Teleg.  Co.,  85  Tenn.  529,  2 
Am.  Elec.  Cas.  720,  726,  3  S.  W. 
496,  per  Lurton,  J.;  Western  Un. 
Teleg.  Co.  v.  Mellon,  96  Tonn.  66,  6 
A7n.  Elec.  Cas.  835,  837,  33  S.  W. 
725,  per  McAlister,  J.  Virginia: 
\\estern  Un.  Teleg.  Co.  v.  Reynolds, 
77  Va.  173.  1  Am.  Elec.  Cas.  487, 
496,  501,  502,  per  Lacy,  J.  See 
sections  lieroin  as  to  rules  and  regu- 
lations, limitation  of  liability,  stip- 
ulations, conditions,  penalty,  stat- 
utes and  discrimination. 

16  Reed  v.  Western  Un.  Teleg.  Co., 
135  Mo.  661,  37  S.  W.  904,  34  L.  R. 
A.  492,  6  Am.  Elec.  Cas.  791,  796, 
797,  per  Gantt,  P.  J.,  a  case  where 
a  stipulation  exempting  the  com- 
pany from  negligence  was  held  void. 
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great  public  agencies  so  iuiportant  in  its  nature  and  far-reach- 
ing in  its  application  that  some  of  our  wisest  statesmen  have 
deemed  its  continued  ownershi]")  in  ])rivate  hands  a  menace*  to 
])ul)lic  interests."  ^" 

That  a  telegraph  company  owes  certain  duties  to  the  public 
which  are  not  dependant  upon  ])ersonal  contract  but  are  im- 
j)osed  by  operation  of  law,  is  illustrated  by  the  case  of  receiv- 
ing, transmitting  and  delivering  telegiams  where  the  coirii)any 
cannot  insist  upon  a  personal  contract  contrary  to  its  usual 
custom  or  contrary  to  public  policy;  so  the  failure  to  promptly 
deliver  a  telegram  is  not  only  a  bi-caeh  of  contract  but  a  failure 
to  perform  a  duty  which  the  company  as  a  servant  of  the 
people  is  under  obligation  to  perform.*'^  A  telephone  company 
organized  to  establish  and  maintain  a  public  telej)hone  sys- 
tem for  the  purpose  of  furnishing  telephone  communication 
between  its  subscribers  and  which  imder  the  statute  of  its 
incorporation  has  the  right  of  eminent  domain  is  organized  for 
a  public  ])urpose.  Its  business  is  of  a  public  characUu-  and 
it  is  a  (|uasi-])ublic  corporation.  It  depends  upon  the  ])ublic 
for  its  support  and  the  public  depends  upon  it  for  its  accom- 
modations. ^'^ 

§  15.  To  what  extent  telegraph  company  common  carrier  — 
Generally. —  Outside  of  any  constitutional  or  statutory  pro- 
visions relating  directly  to  the  status  of  telegraph  com])anies  as 
common  carriers,  and  irrespective  of  any  constitutional  pro- 
vision or  statute  prescribing  tluii-  duties  or  governing  their 
obligations  and  liabilities,  there  have  been  constant  discussions 
upon  the  point  whether  such  companies  are  or  are  not  common 
carriers,  or  to  what  extent,  if  to  any,  they  are  liable  as  said 
carriers.  In  other  words,  having  in  view  our  first  statement, 
to  what  extent,  if  to  any,  can  they,  by  stipulation,  exempt  them- 
selves from  liability,  especially  for  their  own  negligence;  to 

17  Green  v.  Western  Union  Teleg.  las,    J.,    citing    Reese    v.    Western 

Co.,   136  N.   C.   489,  491,   49   S.    E.  Union  Telegraph  Co.,  123  Ind.  294. 

165,  103  Am.  St.  Rep.  970,  67  L.  R.  See  §§  733  et  seq.  herein. 
A.  985,  per  Douglas,  J.  lo  Cumberland    Teleph.    &    Teleg. 

isCashion  v.  Western  Union  Tele-  Co.  v.  City  of  Evansville,  127  Fed. 

graph   Co..   124   X.  C.  459,466,45   L.  187,    190.    per    Anderson,    Dist.    J., 

R.  A.   160.  32  S.  E.  746,  per  Doug-  case  aff'd  143  Fed.  238. 
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what  extent,  if  to  any,  are  they  subject  to  the  rule  against  dis- 
crimination;  to  what  extent,  if  to  any,  can  they  impose  terms 
as  conditions  precedent,  to  taking  messages,  or  as  a  basis  of  re- 
fusal to  take  them;  and  to  what  extent,  if  to  any,  are  they  sub- 
ject to  conimon4a\v  duties,  as  common  carriers  ?  We  have  seen 
that  such  companies  are  instrumentalities  of  a  public  nature; 
that  their  business  is  in  the  nature  of  a  public  employment; 
that  they  are  public  or  quasi-public  servants,  and  that  by  vir- 
tue solely  of  such  public  character  they  exercise  the  right  of 
eminent  domain.  But  exactly  to  what  point,  in  their  legal  re- 
lations to,  and  responsibility  as,  common  carriers,  does  this  po- 
sition of  acting  for  the  benefit  of  the  public  carry  them  ?  An 
examination  of  the  authorities  in  the  following  sections  shows 
how  almost  imperceptible  is  the  line  of  demarcation  between 
common  carriers  and  telegraph  companies.  Xo  rule  has  as 
yet  been  stated  showing  the  exact  legal  status  and  nature  of 
telegraph  companies.  It  is  true  that  it  has  been  constantly 
asserted  that  they  are  not  common  carriers,  an  absolute  nega- 
tion on  its  face  of  any  similarity,  but  this  assertion  has  in  al- 
most every  case  been  followed  by  exceptions,  until  the  assertion 
has  become  almost  merged  into  the  exceptions.  We  have  care- 
fully examined  the  decisions,  however,  and  believe  the  follow- 
ing; sections  state  the  law  as  sustained  bv  the  weight  of  author- 
ity  upon  the  point  of  the  status  of  telegraph  companies  in  rela- 
tion to  common  carriers. 

§  16.  Telegraph  company  not  common  carrier  in  strictest 
sense. —  Although  there  are  some  apparently  dissenting  opin- 
ions, even  of  recent  date,  nevertheless  it  can  be  authoritatively 
stated  that  a  telegraph  company  is  not  a  common  carrier  in  the 
strictest  sense.  It  is  not  subject  to  the  extraordinary  limita- 
tions, obligations  and  responsibilities  imposed  by  law  on  com- 
mon carriers,  even  though  they  are  engaged  in  a  business  al- 
most, perhaps  quite,  as  important  as  common  carriers.  They 
cannot  be  held  to  the  strictest  accountability  for  absolute 
safety,  accuracy  and  promptness  in  transmitting  messages, 
communications  or  intelligence.  Their  duties  are  different, 
and  performed  in  different  ways.  Their  means  and  instnmien- 
talities  for  transmission  differ  from  the  means  and  methods  of 
transportation  of  common  carriers.     Their  responsibilitv  differs 
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ill    a    iiifu>urf    corrospondiiii:    i 
of  the  .services   they    perlonu. 
general  rule  fur  all  looses  not  i 
the    jiiiblic    ciiciiiy.-"      Hut    e\c 

-""Aft  of  (Jod.  Such  in«'vitablo 
accident  as  cannot  he  prevt-nlctl  liy 
hiunnn  care,  skill  or  forosijjht.  Jiiit 
results  from  natural  causes,  siidi  as 
li-rlilninj,'  ami  tempest,  floods  and 
inundation."  Anderson's  Diet,  ot 
Law,  p.  2.3,  citing'  Mellenry  v.  IMiil- 
adeli)liia,  etc.,  K.  Co.,  4  llarr. 
(Del.)  442,  Booth.  C.  J.  "  Aet  ot 
(Jod  "  ia  occasioned  hy  exclusively 
natural  causes,  which  human  skill 
and  foresight  could  not  prevent. 
Wald  V.  PittsburcT,  ('.  C.  &  St.  L. 
R.  Co.,  1G2  III.  045.  5  Am.  &  Kng. 
H.  I{.  Cas.  (N.  S.)  70,  44  N.  K.  8SS. 
35  L.  \\.  A.  356,  44  S.  K.  S8S.  "  15y 
the  term  '  act  of  (Jod,'  is  meant 
something  suix>rhuman  or  some- 
thing in  opposition  to  the  act  ot 
man.  A  loss  occurring  by  the  '  act 
of  God,'  which  might  have  been 
avoiiled  by  the  exercise  of  reason- 
able skill  and  care  is  not  such  a 
loss  by  the  act  of  (Jod  as  will  ex- 
empt a  carrier  from  liability.  A 
loss  arising  from  the  great  tire  in 
Chicago  is  not  a  loss  arising  from 
the  act  of  God."  Chicago,  etc.,  Ry. 
Co.  V.  Sawyer,  69  111.  285,  18  Am. 
Rep.  613,  and  note,  618  '•  Wind, 
tide  and  other  acts  of  God  permit- 
ting." Adams  v.  Eames,  19  Wash. 
425,  53  Pac.  546.  High  water, 
when  not  act  of  God.  Chicago,  B. 
&  Q.  R.  Co.  V.  Manning.  23  Xeb. 
552,  37  N.  W.  462.  Sudden  and  se- 
vere whirlwind  which  has  not  previ- 
ously occurred,  excuses  carrier. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Compton 
(Tex.  Civ.  App.),  38  S.  W.  220. 
Earthquake  is.  Slater  v.  So.  Car. 
R.  Co.,  29  S.  C.  96,  6  S.  E.  936. 
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"    the    tiitfen-iui'    in    llie    nature 

("arricrs   arc   lialilc    \in<ler   the 

•ccasioned  hy  the  act  (»f  God  or 

u    with    skillful    <.[M-rat<.rs,    ciu- 

I'nprecedented  storms  and   (Iiiods  as 
acts   of   (Jod.     Ed.son    v.    Pennsylva- 
nia   Co..   70   III.    .\pp.   (;.-,4:    W.ii.l    V. 
Pill-burg.    C.    C.    A    St.    L.    I;.    Co.. 
162    111.  .-,-J.-,.   .-,   .\„i.  Jt    Eng.   R.  Cus. 
(N.  S.)    70.  44   X.   E.  888.     See  fur- 
ther  as   to  "act    of  (Jod,"  .loyi-e  on 
Damage-,   §§   44,    70.   982;    note.    13 
Am.     Rep.     618-621;     Shearman     & 
iJi'dtield   on    Xeg.    (5tli   ed.).   §§    16. 
39.  and  note;   Thonsas  on  Xeg.    (ed. 
1S95).    p.    129.   §   xi   et    se.,. ;    Elliott 
on    Itailroads     (ed.     1897).    §§    941, 
n.',.-,-l4.-)7,    1481.    l.-,:t4,    IG51.    1695; 
2    Wait's    Aet.    Jt    Def.    2.V2S,     126, 
435.    6    id.    12.    4.t2-4.;5.    2    Parsons 
on  Contra<ts    (8th  ed.).   bottom  pp. 
169.    170.    n.     1;    2    Sutherland    on 
Dam.    (ed.   1893),  §§  476,  655,  709; 
Actus    Dei    nemini     facit    injuriam. 
Brown's  Leg.  Mex.   (7th  ed.),  p.  229 
et    .seq.      Referring,    however,   to   the 
general  rule  above  stated,  Mr.  Suth- 
erland says:      "So  the  exception  is 
often  stated   for  brevity;   but   these 
others  are   also   well   settled;    he   is 
not    liable     for     losses    or     injuries 
from  any  inherent  defect  or  quality 
or  vice  of  the  thing  carried;  nor  for 
those   arising   from    the   act    of    the 
public    authorities,     or     caused     by 
some  aet   or  omission  of  its  owner. 
His  liability   is  not   afTectcd   by  the 
kind   of   motive   power   he   employs, 
and    does   not    depend    on    contract, 
but  is  imposed  by  law.    He  is  bound 
to  carry  for  all   persons   who  apply 
and    on    the    common-law    liability, 
though  he  may,  as  has  been  stated, 
contract  with   the  shipper  to  abate 
in  some  degree  its  rigor."'     3  Suth- 
erland on  Dam.   (ed.  1893),  §  916. 
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ployees,  servants  and  agents,  and  with  the  most  effective  and 
approved  apparatus  kno\\Ti,  telegraph  companies  cannot  giiard 
against  inherent  and  insurmountable  imperfections  of  wires, 
luetals  or  connecting  apparatus,  irregularities  in  the  power  or 
efficiency  of  the  electrical  current,  or  certain  atmospheric  or 
other  natural  and  incontrollable  disturbances.  In  stating  this 
rule  that  telograj^li  companies  are  not  in  the  strictest  sense 
common  carriers,  we  believe  the  principal  deteniiining  point 
is  the  public  nature  of  the  business  of  such  companies,  and  the 
constantly  growing  necessity  of  the  ttdegraph  in  all  public  and 
commercial  affairs.  The  exact  status  of  telegraph  companies 
lias,  to  the  extent  above  stated  in  this  section,  been  settled  by 
tlie' weight  of  authority, ^^   and  should,  to  said  extent,  be  gov- 


21  Telegraph  companies  are  not 
subject  to  the  same  rule  of  responsi- 
bility nor  held  to  the  same  rule  of 
strictest  accountability.  A  common 
carrier  is  liable  for  all  losses  not 
caused  by  the  act  of  God  or  the 
public-  enemy.  Telejjnaph  companies 
not  liable  for  errors  resultinj;  from 
the  peculiar  and  unknown  condition 
of  the  atmosphere  or  any  agency 
from  any  source  which  the  degree 
of  skill  and  care  required  of  such 
companies  cannot  guard  against. 
The  Western  Un.  Teleg.  Co.  v. 
Short.  53  Ark.  434,  3  Am.  Elec.  Cas. 
592.  595,  596,  14  S.  W.  649,  per 
Battle,  J.,  a  case  holding  a  stipula- 
tion against  negligence  void. 

"  No  similarity  in  the  services  to 
be  performed,  in  the  nature  of  the 
things  to  be  transported  or  trans- 
mitted, or  the  purposes  to  be  ef- 
fected, and,  as  a  consequence,  none 
as  to  the  measure  of  damages  for 
failure  to  perform  their  respective 
agreements.  *  *  *  It  can  safe- 
ly be  said,  however,  that  the  larger 
part  of  all  messages  sent  are  of  a 
commercial      or      business      nature, 


which  suggest  value. 


The 


common    carrier    charges    different 


rates   of   fieight    for   different   arti- 
cles,   according    to    their    bulk    and 
value,  and  their  respective  risks  of 
transportation,  and  provides   differ- 
ent methods  for  the  transportation 
of  each.     It  is  not  shown  here  that 
the    defendant    company    had    any 
scale  of  prices  which  were  higher  or 
lower,  as  the  importance  of  the  des- 
patch   was    great    or    small."     The 
Western  Un.  Teleg.  Co.  v.  Hyer,  22 
Fla.  637,  2  Am.  Elec.  Cas.  484,  488, 
489,    1    So.    129,   per   the   chief   jus- 
tice, a  case  holding  the  company  to 
a   prompt   and   skillful   performance 
of  their  undertaking,  where  a  mes- 
sage   is    delivered    to    the   operator 
and  consideration  paid;  also  a  case 
where    the    failure    to    inform    the 
operator   of   the   importance    of  the 
telegram   did  not  aid  the  company. 
"  Not     subject    to     extraordinary 
limitations  and   responsibilities  "  of 
common    carriers.     Stamey    v.    The 
Western  Un.  Teleg.  Co.,  92  Ga.  613, 
4  Am.  Elec.  Cas.  699,  701,  18  S.  W. 
1008,    per   Lumpkin,    J.,    a    case    of 
right  to  make  reasonable  rules  and 
regulations. 

"  Strong  reasons  might  be  urged 
in  favor  of  holding  these  companies 
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erncd  by  tho  nile  stare  docisea.  In  dedncinp^  tho  nilo  above 
stated,  we  have  eliminated  the  points,  often  nrged,  of  exclusive 
possession  and  control  of  the  goods  by  the  carrier,  and  the  op- 
portunities for  embezzlement  or  theft  afforded,  and  the  obliga- 
tion to  deliver  the  goods  themselves,  nor  have  we  considered  the 


to  the  severe  liability  of  common 
carriers,  but  the  current  of  author- 
ity at  this  time  is  not  *  *  *  in 
that  direction."  Tyler  v.  Western 
Un.  Teleg.  Co.,  GO  111.  491,  1  Am. 
Elec.  Cas.  14,  19,  22,  28,  per  Breese, 
J.,  Iioldiiif,'  that  telegraph  c(mipa- 
nios  may  limit  their  common-law 
liability  by  contract.  Case  also  of 
effect  as  to  notice  of  printed  condi- 
tions, and  a  stipulation  as  to  ex- 
emption from  error,  etc.,  held  void. 
Stated  that  liability  of  telegrapli 
companies  has  never  been  so  great 
as  that  of  common  carriers,  in  di'^- 
cussing  the  validity  of  a  stipulation 
limiting  the  time  in  which  an  ac- 
tion for  damages  could  be  brought. 
Western  Un.  Teleg.  Co.  v.  Mere- 
ditli,  95  Ind.  93,  1  Am.  Elec.  Cas. 
(54.3,  G44,  per  Elliott.  J.  Telegraph 
and  telephone  companies  and  the 
distinction  between  them  and  com- 
mon carriers  considered,  and  it  is 
said  that  they  do  not  occupy  the  ex- 
act legal  status  of  common  car- 
riers. Central  Un.  Teleph.  Co.  v. 
Swoveland,  14  Ind.  App.  341,  42  N. 
E.  1035,  6  Am.  Elec.  Cas.  679,  687, 
688,  42  X.  E.  1035,  per  Reinhard,  J. 
This  case  also  holds  that  both  tele- 
graph and  telephone  companies  are 
quasi-common  carriers  certainly  un- 
der the  statute  requiring  impartial 
service,  good  faith  and  diligence. 
The  right  to  make  reasonable  rules 
and  regulations  and  limitations 
thereon  is  considered.  Current  of 
authorities  is  that  they  are  not 
common  carriers  "  because  the 
transmission  of  messages  is  neces- 
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sarily  subject  to  the  risk  of  mis- 
take and  interruption.  The  wire  is 
exposed  to  the  interference  of 
strangers ;  a  surcharge  of  electricity 
in  the  atmosphere  or  a  failure  of  or 
irregularity  in  the  electrical  cur- 
rent may  stop  communication;  and 
it  is  lontinuallv  subject  to  danger 
from  accident,  malice  and  climatic 
influence,  where  the  company  has 
not  the  immediate  custody  of  the 
message  as  a  common  carrier  has  of 
the  merchandise  it  carries."  Smith 
v.  Western  Un.  Teleg.  Co.,  83  Ky. 
104,  1  Am.  Elec.  Cas.  743,  747,  748, 
per  Holt,  J.,  holding  that  a  tele- 
graph company  cannot  relieve  itself 
by  stii)ulation  from  liability  for  to- 
tal failure  to  deliver  a  message. 

"  Incontrollable  influences  from 
atiuosplieric  causes  are  likely  to 
change  the  wires  and  pervert  a  tele- 
graphic message.  It  is  unreason- 
able to  apply  the  doctrine  which  ap- 
plies to  common  carriers  to  a  case 
like  the  present."  Shield  v.  Wash- 
ington Teleg.  Co.  (Dist.  Ct.  New 
Orleans),  9  West.  L.  J.  283,  case 
of  error  in  telegram  and  nominal 
damages;  message  nor  sender  dis- 
closed importance  of  telegram. 

"  They  are  not  common  carriers 
in  the  strict  sense  of  the  term,"  al- 
though engaged  in  a  business  al- 
most if  not  quite  as  important. 
"  But  while  the  analogy  *  *  ♦ 
is  very  strong,  nevertheless  their 
responsibility  differs  in  a  manner 
corresponding  to  the  diflference  in 
the  nature  of  the  services  they  per- 
form," etc.    Fowler  v.  Western  Un. 
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argument  that  the  telegraph  company  has  no  property  com- 
mitted to  its  care,  and  nothing  which  can  be  stolen  or  taken 
away,  and  has  nothing  of  value  in  its  possession,  but  merely 
an  invisible,  intangible,  something.  These  arg-uments  were 
originally  advanced  many  years  ago,  at  a  period  when,  it  may 


Teleg.  Co.,  80  Me.  381,  2  Am.  Elec. 
Cas.  G07,  611,  614,  10  Atl.  29,  per 
Foster,  J.,  deciding  that  such  com- 
panies are  held  to  a  higli  degree  of 
diligence  and  cannot  stipulate 
against  own  negligence.  That  the 
liabilities  of  a  common  carrier  do 
not  attach  to  the  business  of  a  tele- 
graph company  "  maj'  now  be  con- 
sidered as  well  settled."  Bartlett  v. 
Western  Un.  Teleg.  Co.,  62  Me.  209, 
1  Am.  Elec.  Cas.  45,  55,  per  Dan- 
forth,  J.,  holding  a  stipulation  ex- 
empting from  all  liability  to  be 
void.  That  telegraph  company  is 
not  a  common  carrier,  discussed  at 
length  by  counsel,  and  so  held  by 
the  court.  Birncy  v.  New  York  & 
Wash.  P.  Teleg.  Co.,  18  Md.  341,  81 
Am.  Dec.  607,  Allen's  Teleg.  Cas. 
195,  203-207,  211,  212,  a  case  of 
the  right  to  establish  rules  and  reg- 
ulations under  the  Maryland  stat- 
ute of  1852,  c.  369.  In  the  follow- 
ing case  the  statute  limited  and 
defined  the  powers  of  a  telegraph 
company,  and  prescribed  and  regu- 
lated their  duties  to  a  certain  ex- 
tent (Gen.  Stat.  Mass.,  c.  64),  but 
the  court  discussed  at  length  the 
general  proposition  and  declared 
that  while  their  duties  and  obliga- 
tions were,  in  some  respects,  simi- 
lar, still  the  extent  or  degree  of 
their  responsibility  was  not  the 
same;  that  even  with  skill  and  care 
errors  in  transmission  were  un- 
avoidable; that  no  property  was 
committed  to  the  company's  hands, 
etc.  Ellis  V.  American  Teleg.  Co., 
13     Allen     (Mass.),     226,     Allen's 


Teleg.  Cas.  306,  310,  312  et  seq., 
per  Bigelow,  C.  J.,  a  case  holding 
that  telegraph  companies  may  make 
reasonable  rules  and  regulations. 
"  The  liabilitj-  of  a  telegraph  com- 
pany is  quite  unlike  that  of  a  com- 
mon carrier,"  the  distinction  is  stat- 
ed. Grinnell  v.  Western  Un.  Teleg. 
Co.,  113  Mass.  299,  1  Am.  Elec. 
Cas.  70,  73,  per  Gray,  C.  J.,  a  stat- 
ute against  discrimination  was  also 
involved  in  this  case.  (Gen.  Stat. 
Mass.,  c.  64,  §  10),  also  the  valid- 
ity of  a  stipulation  limiting  liabil- 
ity. They  are  not  conunon  carriers 
and  tlieir  obligations  and  liabilities 
arc  not  measured  by  the  same  rules. 
"  Like  common  carriers  "  they  "  ex- 
ercise a  public  employment,"  and 
there  is  "  but  very  little  substantial 
resemblance."  Western  Un.  Teleg. 
Co.  V.  Carew,  15  Mich.  525,  Allen's 
Teleg.  Cas.,  345,  352,  353,  per  Chris- 
tiancy,  J.,  a  case  of  stipulation,  lim- 
iting responsibility,  held  reasonable ; 
also  of  acceptance  of  printed  condi- 
tions. The  statute  of  this  State 
(Comp.  L.  of  Mich.,  c.  70)  prescribes 
tne  duties  and  liabilities  of  tele- 
graph companies,  the  chief  one  of 
which  is  impartiality  and  good 
faith.  "  Almost  universally  admit- 
ted "  that  they  are  not  common  car- 
riers. Birkett  v.  Western  Un.  Teleg. 
Co.,  103  Mich.  361,  50  Am.  St.  Rep. 
374,  5  Am.  Elec.  Cas.  727,  731,  732, 
61  X.  W.  645,  per  Grant,  J.,  hold- 
ing condition  as  to  repetition  valid 
in  absence  of  gross  and  willful  neg- 
ligence, and  signing  of  message 
blank  bound  sender.  "  Their  dutiea 
41 
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be  reasonably  conceived,  the  tendency  of  the  courts,  as  well  as 
of  Congress,  was  and  had  been  to  aid  and  encourage  the  tele- 
graphic system,  liut  irrespective  of  this  latter  suggestion,  it 
is  apparent  that  such  an  argument  does  not  go  to  the  real  issue, 
and  if  it  did,  and  were  true,  and  were  carried  out  to  its  logical 


spring  not  alone  •  *  *  from 
contract,  but  is  tlie  result  of  the 
character  of  their  business  and  the 
laws  regulating  them."  Also  de- 
clared that  it  could  not  be  held  that 
the  same  degree  of  responsibility 
should  attach  to  telegraph  com- 
panies now  as  when  their  system 
was  crude  and  appliances  experi- 
mental. They  are  not  common  car- 
riers; that  title  has  been  abandoned. 
The  system  '*  occupies  a  unique  and 
peculiar  place,  and  all  analogies  to 
former  agencies  fail  when  we  come 
to  apply  the  rules  of  liability." 
Reed  v.  Western  Un.  Tcleg.  Co.,  135 
Mo.  661,  37  S.  W.  904,  34  L.  R.  A. 
492,  6  Am.  Elec.  Cas.  791,  796,  797, 
37  S.  W.  904,  per  Gantt,  P.  J.,  hold- 
ing that  such  companies  cannot,  by 
stipulation,  exempt  themselves  from 
liability  for  negligence.  The  rea- 
sons "  usually  assigned  for  the  ex- 
traordinary responsibility  of  com- 
mon carriers "  not  applicable  to 
telegraph  companies;  the  relation 
they  occupy  to  the  public  makes  it 
necessary,  for  reasons  of  public  pol- 
icy, to  hold  them  to  a  more  strict 
accountability  than  bailees,  etc. 
(Laws  N.  Y.,  1848,  p.  395.  makes  it 
the  duty  of  telegraph  companies  to 
transmit  messages  with  impartiality 
and  good  faith.)  De  Rutte  v.  New 
York,  Albany,  etc.,  Teleg.  Co.,  1 
Daly  (N.  Y.),  547,  30  How.  Pr.  (N. 
Y.)  403,  Allen's  Teleg.  Cas.  273, 
280,  284  et  seq.,  per  Daly,  F.  J.,  a 
case  of  liability  for  error,  where  mes- 
sage over  connecting  lines  and  lim- 
itation of  liability  by  requiring  mes- 
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sage  to  be  repeated.  Held  not  liable 
as  common  carrier  and  distinction 
made.  Leonard  v.  New  York,  Al- 
bany, etc.,  Teleg.  Co.,  41  N.  Y.  544, 
1  Am.  Rep.  446,  Allen's  Teleg.  Cas. 
500,  503,  505,  506,  510,  per  Hunt, 
J.,  and  VVoodruir,  J.,  holding  com- 
j)any  liable  for  negligence  in  tran- 
scribing message.  Although  not, 
strictly  speaking,  common  carriers, 
the  law  considers  them  such,  "  sub- 
ject only  to  such  modifications  as 
the  peculiar  nature  of  their  busi- 
ness renders  absolutely  necessary." 
The  nature  of  their  relation  to  com- 
mon carriers  is  also  discussed. 
Baldwin  v.  United  States  Teleg.  Co., 
54  Barb.  505,  6  Abb.  Pr.  (N.  S.) 
405,  on  demurrer;  45  N.  Y.  744, 
rev'g  54  Barb.  505,  Allen's  Teleg. 
Cas.  613,  641,  per  James,  P.  J.;  Id. 
651,  per  Allen,  J.,  a  case  of  lia- 
bility where  transmission  is  over 
connecting  lines  and  the  effect  of 
notice  of  importance  of  telegram. 
Such  companies'  method  of  business 
is  radically  and  essentially  different 
from  that  of  common  carriers. 
"  The  peculiar  and  stringent  rules 
by  which  the  latter  is  (are)  con- 
trolled and  regulated  can  have  very 
little  just  and  proper  application  to 
the  former."  (Statute  N.  Y.,  Laws 
1848,  c.  265,  §  11,  makes  it  the  duty 
of  such  companies  to  receive  de- 
spatches and  to  transmit  with  im- 
partiality, etc.)  "They  may,  in 
one  sense,  be  called  common  car- 
riers, as  they  are  engaged  in  a  pub- 
lic employment,"  etc.  Their  "  lia- 
bility is  regulated  by  contract,  and 
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conclusion,  it  would  exclude  any  similarity  whatever  between 
the  business  of  telegraphy  and  that  of  coniuion  carriers.  It 
is  said  in  a  Missiouri  case  that  subway  companies  are  not 
common  carriers  in  the  strictest  sense;  that  is,  that  while  they 


the  nature  of  their  public  omploy- 
ment."  Breese  v.  United  States 
Teleg.  Co.,  45  Barb.  (X.  Y.)  274, 
;U  How.  Pr.  8G,  48  X.  Y.  132,  Al- 
len's Teleg.  Cas.  GG'.i,  6G9,  G70.  per 
Johnson,  J.;  Id.  083,  per  Earl, 
Conir..  a  case  of  sender  hoin^  bound 
by  signinj^  telegraph  blank  and  stip- 
ulation limiting  liability.  Peculiar 
liability  of  common  carrier  does  not 
exist.  Schwartz  v.  Atlantic  &  Pa- 
cific Teleg.  Co.,  18  Hun  (X.  Y.), 
157,  1  Am.  Elec.  Cas.  284-287,  per 
Learned,  P.  J.,  holding  that  regula- 
tions nnist  be  reasonable.  They  are 
not  chargeable  with  absolute  liabil- 
ity of  common  carriers,  yet  they  are 
engaged  in  a  public  employment  for 
hire  and  must  exercise  skill  and 
diligence  adequate  to  the  obliga- 
tions they  assume,  etc.  Wolfskehl 
V.  Western  Un.  Teleg.  Co.,  4G  Hun 
(X.  Y.),  542,  2  Am.  Elec.  Cas.  G47- 
G49,  per  Dykman,  J.,  a  case  of  duty 
of  telegraph  company  to  the  public 
and  addressee's  rights.  See  also 
Kiley  v.  Western  Union  Teleg.  Co., 
109  X.  Y.  231,  2  Am.  Elec.  Cas. 
650,  652,  16  X.  E.  75,  per  Earl,  J., 
a  case  of  stipulation  as  to  unre- 
peated  message  held  reasonable  and 
valid.  Macpherson.  v.  Western  Un. 
Teleg.  Co.,  52  X.  Y.  Super.  232.  1 
Am.  Elec.  Cas.  755,  756,  per  Ingni- 
ham,  J.,  where  they  are  held  not 
common  carriers  in  case  of  action 
for  damages  for  failure  to  transmit. 
The  weight  of  authority  is  that  they 
are  not  common  carriers,  although 
same  analogy.  Western  Un.  Teleg. 
Co.  V.  Griswold,  37  Ohio  St.  301,  1 
Am.  Elec.  Cas.  329,  331  et  seq.,  per 


Boynton,  C.  J.,  holding  that  tele- 
graph companies  cannot  stipulate 
against  their  own  negligence.  The 
obligations  of  telegraph  companies, 
as  far  as  they  reach,  spring  from 
the  same  sources  as  those  of  com- 
mon carriers,  that  is  the  public  na- 
ture of  their  employment  and  the 
contract  under  which  their  partic- 
ular dutj'  is  assumed.  Xew  York  & 
Printing  Teleg.  Co.  v.  Dryburg,  35 
Penn.  St.  298,  Allen's  Teleg.  Cas. 
157,  161,  1G2,  per  Woodward,  J.,  a 
case  of  liability  for  mistakes  and 
stipulation.  "  Analogy  between  com- 
mon carriers  of  goods  and  common 
carriers  of  messages  is  not  perfect. 
The  nature  of  the  services  per- 
formed differs  materially  in  the  two 
cases  and  the  real  responsibility  dif- 
fers in  a  corresponding  manner." 
Aiken  v.  Western  Un.  Teleg.  Co.,  5 
S.  C.  358,  1  Am.  Elec.  Cas.  121,  124, 
per  Willard.  A.  J.,  a  case  of  stipu- 
lation in  respect  to  half-rate  mes- 
sages. They  are  not  common  carriers, 
distinction  discussed.  Pinckney  v. 
Western  Un.  Teleg.  Co.,  19  S.  C.  71, 
1  Am.  Elec.  Cas.  516,  519-522,  per 
Simpson,  C.  J.,  a  case  relating  to 
the  duties  of  telegraph  companies. 
While  they  are  not  common  car- 
riers (distinction  discussed ),"  there 
is,  however,  much  analogy  between 
the  common  carrier  and  the  tele- 
graph company.  Both  are  in  the 
exercise  of  a  quasi-public  occupa- 
tion, and  both  have,  by  the  public, 
conferred  upon  them  valuable  fran- 
chises, and  both  may  and  do  invoke 
the  hish  prerogative  of  exercising 
the    State's    right    of    eminent    do- 
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arc  not  common  carriers,  thev  are  in  some  respects  similar  to 
them  in  that  message  are  sent  over  wires  in  conduits  instead 
of  goods  and  personal  property  as  by  common  carriers.  It  is 
also  declared  that  even  though  an  ordinance  provides  that  such 


main.  The  obligation  to  st-rvo  tlie 
public  witboul  discrimination  and 
for  reasonable  charges  is  imposed 
ujion  both  occupations.  The  use  of 
the  facilities  afforded  by  telegraph 
companies  has  become  as  much  of  a 
public  necessity  as  were  common 
carriers."  Marr  v.  Western  Vn. 
Teleg.  Co.,  85  Tenn.  529,  2  Am.  Ehc. 
Cas.  720,  724-727,  3  S.  W.  49G,  i)er 
Lurton,  J.,  a  case  relating  to  the 
duty  of  telegraph  companies  and 
the  inabilitj'  to  stipulate  for  ex- 
emption from  liability  arising  from 
its  own  negligence.  They  are  not 
common  carriers,  but  may  validly 
limit  tlu'ir  liability  with  respect  to 
connecting  lines.  Western  Un.  Teleg. 
Co.  V.  Munford,  87  Tenn.  liiu.  2 
Am.  Elec.  Cas.  751.  754.  10  S.  W. 
318,  per  Lurton,  .1..  they  are  iint 
coniUKm  carriers,  but  are  "  held  re- 
sponsible for  a  very  high  degiee  of 
diligence,"  and  by  statute  must 
transmit  messages  without  discrim- 
ination. (M.  &  V.  Code,  §§  1542, 
154:{.)  Western  Un.  Teleg.  Co.  v. 
Mellon,  9G  Tenn.  66,  6  Am.  Elec. 
Cas.  835,  837,  33  S.  W.  725,  per 
McAlister,  J.,  a  case  of  failure  to 
deliver  telegram,  and  a  stipulation 
limiting  time  for  presentation  of 
claim.  "The  great  weight  of  au- 
thority *  *  *  is  that  though  in 
some  essential  particulars  they  par- 
take of  the  character  of  common 
carriers,  they  are  not  strictly  such 
and  should  not  be  held  to  the  same 
degree  of  strict  responsibility." 
They  must  serve  the  public  impar- 
tially and  send  messages  in  the  or- 
der received.     Their  employment  is 
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(luasi-pul)lic  and  they  exercise  tlic 
power  of  eminent  domain*  etc. 
W'estein  I'n.  Teleg.  Co.  v.  Xeill,  57 
Tex.  283,  1  Am.  Elec.  Cas.  352,  355, 
per  lUinner,  Asso.  J.,  a  case  of  duty 
of  such  companies  and  reasonable- 
ness and  validity  of  stipulati<m  lir.i- 
iliiig  liability  for  half-rate  messages, 
'i'lu-y  are  not  common  carriers,  but 
are  engaged  in  a  business  almost  if 
not  quite  as  important  and  cannot 
stipulate  against  liability  arising 
from  their  own  negligence.  Wertz 
V.  Western  Un.  Teleg.  Co.,  7  Utah, 
44(>,  3  Am.  Elec.  Cas.  808,  810.  27 
Par.  172.  per  Zane,  C.  J.  They  are 
not  conminn  carriers,  but  their  lia- 
bility is  not  founded  wholly  upon 
contract.  They  are  chartered  for 
public  purposes  with  extraordinary 
powers;  they  exercise  the  riglit  of 
eminent  domain;  they  are  obliged  to 
receive  and  transmit  messages;  they 
are  liable  for  neglect  without  any 
express  contract.  If  they  rely  upon 
a  contract  or  notice  to  restrict  their 
liability,  it  must  be  one  not  in  vio- 
lation of  public  policy.  They  must, 
nolens  volens,  perform  the  duties  of 
diligence  and  good  faith  to  the  pub- 
lic, etc.  Gillis  v.  Western  Un. 
Teleg.  Co.,  61  Vt.  461,  2  Am.  Elec. 
Cas.  841,  847,  17  Atl.  736,  per 
Rowell,  J.,  a  case  of  duty  of  such 
companies,  limitation  of  liability  as 
to  unrepeated  messages  being  void 
when  exempting  from  company's 
own  negligence.  See  Western  Un. 
Teleg.  Co.  v.  Reynolds,  77  Va.  173, 
1  Am.  Elec.  Cas.  487,  494  et  seq., 
per  Lacy.  J.,  where  the  matter  is 
exhaustively  discussed,  to  the  effect 
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siibAvay    companies    shall    be    common    carriers    they    are    not 
thereby  made  so.-^ 

§  17,  Telegraph  companies  not  insurers. —  We  have  seen  that 
telegTai)h  companies  are  a  i)ublic  necessity,  and  exercise  a 
pnblic  or  quasi-public  employment;  that  they  must  employ 
competent  and  skilled  servants,  agents  and  operators,  and  have 
suitable  and  approved  instruments  and  appliances;  that  they 
nmst  exercise  a  high  degree  of  skill,  care  and  diligence,  ade- 
(piate  to,  or  conmiensurate  with,  their  undertaking;  and  that 
there  are  certain  atm(.s])heric  and  other  natural,  unforseen  and 
uncontrollable  disturbances  against  which  the  required  care, 
skill,  diligence  and  duty  cannot  providers  It  is,  therefore,  the 
rule  2-»   that  while  telegraph  companies   must  perform   in  the 


tliat  wliilc  they  arc  not  oomnion  car- 
riers, their  responsibility  is  very 
similar.  The  case  was,  however,  de- 
cided under  a  statute  as  to  receiv- 
ing and  transmitting  messages  with 
impartiality.  (Code  Va..  1873,  c. 
fi.'),  §  2.)  See  further,  Ahraliam  v. 
Western  In.  Teleg.  Co..  23  Fed.  81. ,, 
1  Am.  i-:iec.  Cas.  72S.  731.  per 
Deady.  .1.;  Primrose  v.  WestiMU  Ln. 
Teleg.  Co.,  154  U.  S.  1,  5  Am.  Elec. 
Cas.  809,  817  et  seq.,  per  Mr.  Jus- 
tice Gray. 

-'2  State  ex  rel.  National  Subway 
Co.  v.  St.  Louis,  145  Mo.  551.  576. 
7  Am.  Elec.  Cas.  195,  209,  46  S.  W. 
981,  42  L.  R.  A.  113.  In  this  case 
the  subway  company  was  a  cor- 
poration organized  under  the  pro- 
visions of  c.  42,  art.  5,  Rev.  Stat. 
Mo.,  for  the  purpose  of  acquiring, 
operating,  and  maintaining  a  line 
of  underground  magnetic  telegraph 
in  the  city  of  St.  Louis,  Mo.,  and  to 
lay  out,  construct  and  maintain  the 
necessary  conduits,  subways,  ducts, 
and  other  necessary  appurtenances 
for  operating  said  underground 
magnetic  telegraph,  and  connected 
therewith,     yor    a     further    consid- 


eration of  this  case  and  of  the  case 
of  State  V.  Murpliy,  134  Mo.  548, 
see  §§  1!)7,  217,  218.  276,  277,  430, 
and  1034  herein. 

2;*  See   §§    13   and    14   herein,   and 
notes. 

24  l'),ited  Hfates:  Abraham  v. 
Western  Un.  Teleg.  Co.,  23  Fed. 
315,  1  Am.  Elec.  Cas.  728,  731,  a 
case  as  to  the  status  and  nature  of 
telegraph  companies,  and  holding 
them  liable  for  gross  negligence  and 
unable  to  stipulate  against  negli- 
gence. To  same  effect,  see  White  v. 
Western  Un.  Teleg.  Co.,  14  Fed. 
710;  Primrose  v.  Western  Un. 
Teleg.  Co.,  1.54  U.  S.  1,  5  Am.  Elec. 
Cas.  809,  817  et  seq.,  a  case  as  to 
tlie  status  and  nature  of  telegraph 
companies  and  inability  to  stipu- 
late against  their  own  negligence. 
Arhavsds:  Little  Rock  &  F.  S. 
Teleg.  Co.  V.  Davis,  41  Ark.  79,  1 
Am.  Elec.  Cas.  .526,  529,  per  Eng- 
lish, C.  J.,  holding  that  delivery  is 
part  of  the  duty  of  transmission 
under  a  statute  (Gantt's  Dig.,  § 
5721  )  requiring  transmission,  etc., 
with  impartiality  and  goo.l  faith. 
\\e>:tern  Un.  Teleg.  Co.  v.  Short,  53 
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manner  and  to  the  extent  required  by  law,  and  tlieir  relation  to 
the  public,  the  exact  obligations  imposed  upon  them,  neverthe- 
less they  are  not  insurers  for  the  safe  and  accurate  transmission 
of  messages  under  all  circumstances,  even   though   the  inevi- 


Ark.  434,  3  Am.  Elec.  Cas.  592, 
595,  14  S.  W,  649,  per  Battle,  J., 
holclirif^  void  a  stipulation  exeiiipt- 
iiif?  from  liability  against  negli- 
«,'ence.  Illinois:  Tyler  v.  Western 
Un.  Teleg.  Co.,  tiO  111.  491,  1  Am. 
Elec.  Cas.  14,  18,  li),  per  Breese,  J., 
a  case  of  stipulation  limiting  lia- 
bility held  invalid.  Indiana:  Cen- 
tral Un.  Telepli.  Co.  v.  Svvoveland. 
14  Ind.  App.  341,  42  N.  E.  10;5.->.  U 
Am.  Elec.  Cas.  679,  688,  42  S.  E. 
1035  (same  rule  applied  to  tele- 
phone companies),  per  Reinhard,  J., 
a  ease  relating  to  the  general  du- 
ties of  telephone  companies,  tlieir 
nature,  their  duty  under  the  statute 
(Rev.  Stat.  Ind.,  1894.  §  5529),  to 
serve  with  impartiality,  etc.,  and 
right  to  make  reasonable  regula- 
tions. Maine:  Fowler  v.  Western 
Un.  Teleg.  Co.,  80  Me.  381,  2  Am. 
Elec.  Cas.  607,  611,  614,  15  Atl.  29. 
per  Foster,  J.,  a  case  as  to  the  duty 
of  a  telegraph  company,  its  inabil- 
ity to  stipulate  against  its  own 
negligence  and  reasonable  diligence 
in  delivery  of  message.  The  expres- 
sions "  great  care,"  "  due  and  rea- 
sonable care,"  "  ordinary  care,  and 
vigilance,"  "  reasonable  and  proper 
care,"    "reasonable    degiee    of    care 


195,  212,  per  Goldsborough,  J.,  a 
case  of  right  under  the  statute 
(1852,  c,  369),  to  establish  reason- 
able rules  and  regulations,  but  can- 
not stipulate  against  own  negli- 
gence. Massachuscfts:  Ellis  v. 
American  Teleg.  Co.,  13  Allen 
(Mass.),  226  Allen's  Teleg.  Cas. 
306,  310  et  seq.,  per  Bigelow,  C.  J., 
a  case  of  limitation  of  liability  by 
reasonable  rules,  etc.  (Statute  in 
this  case  limited  and  defined  duties 
of  telegraph  companies,  Cen.  Stat., 
c.  64.)  Michigan:  Western  Un. 
Teleg.  Co.  v.  Carew,  15  Mich.  525, 
Allen's  Teleg.  Cas.  345,  352,  353. 
per  Christ iancy,  J.  (statute  pre- 
scribed duties  and  liabilities  and 
required  impartiality,  etc.,  Comp. 
L.,  c.  70),  a  case  of  what  is  a  rea- 
•sonable  stipulation  and  effect  of 
signing  telegraph  blank.  Mifisotiri: 
IJeed  v.  Western  Un.  Teleg.  Co., 
135  Mo.  061,  37  S.  W.  904,  34  L. 
R.  A.  492,  6  Am.  Elec.  Cas.  791, 
797,  per  Gantt,  P.  J.,  holding  in- 
valid a  stipulation  exempting  from 
liability.  Neic  York:  De  Rutte  v. 
New  York,  Albany  &  B.  Electric  M. 
Teleg.  Co.,  1  Daly  (N.  Y.),  547,  30 
How.  Pr.  (N.  Y.)  403,  Allen's 
Teleg.    Cas.    273,    284    et    seq.,    per 


and  diligence,"  "care  and  diligence       Daly,    F.    J.,    a    case    of    connecting 


adequate  to  the  business  which  they 
undertake,"  "  with  skill,  care,  and 
with  attention,"  "  a  high  degree  of 
responsibility  "  said  to  be  various 
forms  of  expressing  what  is  known 
as  ordinary  care.  Id.  612.  Mary- 
land: Birney  v.  New  York  & 
Wash.  Print.  Teleg.  Co.,  18  Md.  341, 
81  Am.  Dec.  607,  Allen's  Teleg.  Cas. 
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lines,  statutory  duty  (Stat.  Laws 
N.  Y.,  1844,  p.  395,  §  11),  rules 
and  regulations,  and  notice  thereof 
to  sender  of  message.  Baldwin  v. 
United  States  Teleg.  Co.,  45  N.  Y. 
744  (rev'g  54  Barb.  [N.  Y^]  505), 
Allen's  Teleg.  Cas.  613,  651,  per 
Allen,  J.,  a  case  of  connecting  lines 
and   notice   of   importance   of   tele- 
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table  accident  or  uncontrollable  case  or  disturbance  does  not 
come  within  the  meaning  of  what  is  generally  designated  as  the 
"  act  of  God,"  although  this  term  has  sometimes  been  used  as 
including  that  which  cannot  be  avoided  bv  the  exercise  of  a 
proper  degree  of  skill,  care  and  foresight. ^^ 

§  18.  Telegraph  companies  —  Analogy  to  common  carriers. — 
Telegraph  companies  are  engage<l  in  a  business  which  has  been 
declared  bj  courts  generally,  to  be  analogous  in  many  respects 
to  that  of  common  carriers.  In  those  cases  where  there  have 
been  no  direct  adjudications  showing  wherein  the  analogy  ex- 
ists, the  declarations  of  the  courts  haye  been  made  in  discuss- 
ing some  principle  directly  involved  in  the  determination  of 
the  particular  case  under  consideration,  and  are  entitled  to 
weight  upon  the  question  of  the  status  or  nature  of  telegraph 


gram.  Breese  v.  United  States 
Teleg.  Co.,  48  N.  Y.  132,  Allen's 
Teleg.  Cas.  663,  683,  per  Earl, 
Comr.,  a  case  as  to  effect  of  sign- 
ing printed  telegrapli  blank.  Pe»n- 
sylra)iia:  Xew  York  &  Wash. 
Print.  Teleg.  Co.  v.  Drybnrg,  35 
Penn.  St.  208,  Allen's  Teleg.  Cas. 
157,  101,  per  Woodward,  J.,  a  case 
of  stipulation  against  liability 
wliere  message  iinrepeatcd.  South 
Carolina :  Pinokney  v.  Western 
Un.  Teleg.  Co.,  19  S.  C.  71,  1  Am. 
Elec.  Cas.  516,  520,  521  et  seq.,  per 
Simpson.  C.  J.,  a  ease  as  to  the  na- 
ture and  duty  of  telegraph  com- 
panies. Tennessee:  Western  Un. 
Teleg.  Co.  v.  Munford,  87  Tenn.  190, 
2  Am.  Elec.  Cas.  751.  7.54.  per  Lur- 
ton,  J.,  a  case  of  connecting  lines 
and  valid  limitation  of  liability. 
Texas:  Western  Un.  Teleg.  Co.  v. 
Edsall.  03  Tex.  668.  1  Am.  Elec. 
Cas.  715,  716,  per  Watts,  J.,  a  case 
as  to  the  nature  of  telegraph  com- 
panies, the  effect  of  signing  printed 
blank  with  conditions  thereon,  and 
the  measure  of  damages.  Western 
Un.  Teleg.  Co.  v.  Xeill,  57  Te.x.  283, 


1  Am.  Elec.  Cas.  352,  355,  per  Bon- 
ner, Asso.  J.,  a  case  as  to  the  na- 
ture of  telegraph  companies,  their 
duties  and  reasonable  and  valid 
stipulations.  Vermont:  Gillis  v. 
Western  Un.  Teleg.  Co..  61  Vt.  461, 

2  Am.  Elec.  Cas.  841,  843.  17  Atl. 
730.  per  Rowell,  J.,  a  case  of  status 
of  telegraph  companies,  their  duty 
and  inability  to  stipulate  against 
their  own  negligence.  Wisconsin: 
Hibbard  v.  Western  Un.  Teleg.  Co., 
33  Wis.  558.  1  Am.  Elec.  Cas.  62, 
64,  65,  per  Cole,  J.,  a  case  of  inabil- 
ity of  company  to  stipulate  for  ex- 
emption from  liability  for  its  own 
negligence.  Thompson  v.  Western 
Un.  Teleg.  Co..  64  Wis.  531.  1  Am. 
Elec.  Cas.  772.  775,  25  X.  W.  789. 
per  Taylor,  .J.,  holding  that  a  tele- 
graph company  cannot  stipulate 
against  want  of  ordinary  care. 
Enfjland :  MacAndrew  v.  The  Elec- 
tric Teleg.  Co.,  17  Com.  B.  3,  Al- 
len's Teleg.  Cas.  38,  48,  per  .Tervis. 
C.  J. 

ss  As  to  "  act  of  God,"  see  author 
itic-i  under  first  note  to  the  preced- 
ing section  herein. 
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companies.  Thus  it  is  said  that  the  analogy  is  very  stroii*;  be- 
tween common  carriers  and  telef^rapli  companies,-"  that  their 
k'gal  status  is  practically  the  same;  -"  that  the  business  of  both 
is  of  almost,  is  not  quite,  e(pial  importance  to  the  jiublic ;  ^** 
and  that  the  legal  characteristics  of  telegraph  companies  are  so 
analogous  to  those  of  carriers  that  the  law  must  consider  them 
as  such,  subject  only  to  such  modifications  as  the  peculiar  na- 
ture of  their  business  renders  absolutely  necessary.^"  Both 
telegraph  comi)anies  and  (•(•iiinion  carriers  have  valuable  fran- 
chises conferred  upon  them  by  the  public.'^'*  They  are  both 
necessary  instr\imcntalities  for  conducting  the  business  of  the 
country,"''  ;iiid  llic  fornicr-  is  ;is  niucli  a  jiublic  necessity  as  the 
latter.''-  IJotli  are  chartered  for  public  ]iur]x»ses  and  exercise 
a  public  or  (puisi-public  emj)loym<'iit,  and  are  servants  of,  and 
owe   duties   to,    the    public'''      Uoth    are    instruments   of   com- 


29  Fowler  v.  Western  Un.  Ttlcf;. 
Co.,  CI  Vt.  461,  2  Am.  Elec.  Cas. 
607,  611,   15  Ail.  20.  per   Foster,  J. 

-"  Gillis  V.  Wf^tcni  Un.  Teleg. 
Co.,  61  Vt.  461.  2  Am.  Elee.  Cas. 
841,  843,  17   All.   7:!6,  per   Rowel!.. 1. 

^•sE.xpress  Co.  v.  Caldw.ll.  21 
Wall.  (U.  S.)  264,  cited  will,  mji- 
proval  in  Wcitz  v.  Western  Un. 
Teleg.  Co.,  7  Utah.  446.  3  Am. 
Elec.  Cas.  808,  811,  27  Pae.  172.  per 
Zane,  C.  J. 

2i>  lialdwin  v.  United  States  Teleg. 
Co.,  1  Lans.  (N.  Y.)  125,  Allen's 
Teleg.  Cas.  613,  641,  54  Barb.  505, 
6  Abb.  N.  S.  405,  per  James,  P.  .1., 
case  rev'd  45  N.  Y.  744. 

soMarr  v.  Western  Un.  Teleg. 
Co.,  85  Tenn.  529,  2  Am.  Elec.  Cas. 
720,  725,  3  S.  W.  496,  per  Lnr- 
ton,  J. 

31  Pearsall  v.  W'estern  Un.  Teleg. 
Co.,  124  N.  Y.  256,  35  N.  Y.  St.  R. 
307,  3  Am.  Elec.  Cas.  724,  731,  26 
N.  E.  534,  per  Follet,  Ch.  J.  Case 
affirms  44  Hun,  532,  9  N.  Y.  St.  R. 
132. 

32  Marr    v.     Western    Un.    Teleg. 
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Co..  85  Tenn.  520,  2  Am.  Elec.  Cas. 
720,  725,  3  S.  W.  496,  per  Lnr- 
(<in,  J. 

^^  United  Htulcn:  Primrose  v. 
Western  Un.  Teleg.  Co.,  154  U.  S. 
1.  5  Am.  Elec.  Cas.  809.  817,  829, 
\n-Y  Mr.  Justice  Gray;  Pacific  Pos- 
l;il  Teleg.  Cab.  Co.  v.  Fleiscliner 
lU.  S.  C.  C.  A.  [9th  Cir.],  1895), 
5  Am.  Elec.  Cas.  840,  844,  per  Mc- 
Kenna,  Cir.  J.  Arkansas:  West- 
ern Un.  Teleg.  Co.  v.  Short,  53 
Ark.  434,  3  Am.  Elec.  Cas.  592, 
596,  14  S.  W.  640,  per  Battle,  J. 
lUinois:  Tyler  v.  Western  Un. 
Teleg.  Co.,  60  III.  421,  1  Am.  Elec. 
Cas.  14,  28,  per  Breese,  J.  Indi- 
ana: Central  Un.  Teleph.  Co.  \. 
Swoveland,  14  Ind.  App.  .341,  42  N. 
E.  1035,  6  Am.  Elec.  Cas.  679,  688, 
per  Hcinhard,  J.;  same  held  true 
also  of  telephone  companies.  Ken- 
titckij:  Smith  v.  Western  Un. 
Teleg.  Co.,  83  Ky.  104,  1  Am.  Elec. 
Cas.  743,  749,  per  Holt,  J.;  West- 
ern Un.  Teleg.  Co.  v.  Eubank.  100 
Ky.  .591,  18  Ky.  L.  Rep.  905,  38  S. 
W.    1068,   36  L.   R.    A.   711,   6   Am. 
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Their  business  is  also  analogous  by  reason  of  the  im- 
portance of  the  matters  confided  wholly  to  their  care.^^  Both 
may  exercise  the  right  of  eminent  domain.^^  They  must  serve 
the  public  generally,  and  transmit  for  all  persons,  without  im- 
partiality or  discrimination,  upon  their  legal  charges  h'-'mg 
paid  or  tendered.^'     The  public  is  compelled  to  employ  ilicm 


Elee.  Cas.  770,  777,  per  Guffy,  J. 
Maine:  Fowler  v.  Western  Un. 
Teleg.  Co.,  80  Me.  381,  2  Am.  Elec. 
Cas,  607,  611,  15  All.  29.  Michigan: 
Western  Un.  Teleg.  Co.  v.  Carew,  15 
Mich.  525,  Allen's  Teleg.  Cas.  345, 
352,  per  Christiancy,  J.  I^^ew 
York:  De  Rutte  v.  New  York,  Alb. 
&  B.  E.  M.  Telog.  Co.,  1  Daly  (N. 
Y.),  547,  Allen's  Teleg.  Cas.  273, 
280,  per  Daly,  F.  J.;  Baldwin  v. 
United  States  Teleg.  Co.,  1  Lans. 
(N.  Y.)  125,  54  Barb.  505,  Allen's 
Teleg.  Cas.  613,  641,  per  James,  P. 
J.,  case  rev'd  45  N.  Y.  744;  Breese 
V.  United  States  Teleg.  Co.,  48  N. 
Y.  132,  Allen's  Teleg.  Cas.  663,  683, 
per  Earl,  Comr. ;  Pearsall  v.  West- 
ern Un.  Teleg.  Co.,  124  N.  Y.  256, 
35  X.  Y.  St.  H.  307,  26  N.  E.  534, 
3  Am.  Elec.  Cas.  724,  731,  733,  per 
Follet,  Ch.  J.  Tennessee:  Marr  v. 
Western  Un.  Teleg.  Co.,  85  Tcnn. 
529,  2  Am.  Elec.  Cas.  720,  725,  3  S. 
W.  496,  per  Lurton,  J.  Texas: 
Western  Un.  Teleg.  Co.  v.  Neill,  57 
Te.x.  283,  1  Am.  Elec.  Cas.  352,  355, 
per  Bonner,  Asso.  J.  Vermont: 
Gillis  V.  Western  Un.  Teleg.  Co.,  61 
Vt.  461,  2  Am.  Elec.  Cas.  841,  843, 
17  Atl.  736,  per  Rowell,  J.  See 
further,  §   14,  and  note  herein. 

3*  Primrose  v.  Western  Un.  Teleg. 
Co.,  154  U.  S.  1,  5  Am.  Elec.  Cas. 
809,  817,  829.  See  §§  43  and  44 
herein. 

35  Baldwin  v.  United  States 
Teleg.  Co.,  1  Lans.  (N.  Y.)  125,  Al- 
len's Teleg.  Cas.  613,  641,  54  Barb. 

4 


505,  6   Abb.   X.   S.  405,   per  James, 
P.  J.;  case  rev'd  45  N.  Y.  744. 

s*"' Indiana:  Central  Un.  Teleph. 
Co.  V.  Swoveland,  14  Ind.  App.  341, 
42  X.  E.  1035,  6  Am.  Elec.  Cas. 
679,  688,  per  Reinhard,  J.  Ken- 
tucky: Smith  V.  Western  Un. 
Teleg.  Co.,  83  Ky.  104,  1  Am.  Elec. 
Cas.  743,  748,  per  Holt,  J.  New 
York:  Pearsall  v.  Western  Un. 
Teleg.  Co.,  124  N.  Y'.  256,  35  N.  Y. 
St.  R.  307,  26  X.  E.  534,  3  Am. 
Elec.  Cas.  724,  731,  per  Follet,  Ch. 
J.  Artg.  44  Hun,  532.  Tennessee: 
Marr  v.  Western  Un.  Teleg.  Co., 
85  Tenn.  529,  2  Am.  Elec.  Cas. 
720,  725,  3  S.  W.  496,  per  Lurton, 
J.  Texas:  Western  Un.  Teleg. 
Co.  V.  Xeill,  57  Te.x.  283,  1  Am. 
Elec.  Cas.  352,  355,  per  Bonner, 
Asso.  J.  See  §  14  herein,  and 
note. 

37  United  States:  Primrose  v. 
Western  Un.  Teleg.  Co.,  154  U.  S. 
1,  5  Am.  Elec.  Cas.  809,  817,  14 
Sup.  Ct.  1098,  per  Mr.  Justice 
Gray.  Illinois:  Tyler  v.  West- 
ern Un.  Teleg.  Co.,  60  111.  421,  1 
Am.  Elec.  Cas.  14,  28,  per  Breese, 
J.  Indiana:  Central  Un.  Telepli. 
Co.  V.  Swoveland,  14  Ind.  App. 
341,  42  X.  E.  1035,  6  Am.  Elec. 
Cas.  679,  688,  per  Pveinhard,  J. 
Maine:  Fowler  v.  Western  Un. 
Teleg.  Co.,  80  Me.  381,  2  Am.  Elec. 
Cas.  607,  611,  15  Atl.  29,  per  Fos- 
ter, J.  Michigan:  Western  Un. 
Teleg.  Co.  v.  Carew,  15  Mich.  525, 
Allen's    Teleg.    Cas.    345,    352,    per 
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and  accept  their  services,  and  must  rely  upon  their  discharging 
their  (hity.^^  They  must  receive,  to  the  extent  of  their  ca- 
pacity, all  messages  clearly  and  intelligently  written,  and  trans- 
mit the  same  upon  reasonable  terms."'^"  The  duties  and  obliga- 
tions of  telegraph  eomijanies  are  to  a  certain  extent  analogous 
to  those  of  common  caiTiers.  Good  faith,  i)roi)er  care,  dili- 
gence, skill,  and  fidelity  are  re(pnred.  These  are  all  essential 
to  the  public  inten^st  and  the  protection  of  the  interests  com- 
mitted  to   their  care."**^     Again,   defective   apparatus   and   un- 


Christiancy,  J.  Neic  York:  De 
Rutte  V.  New  York,  Alb.  &  B.  E. 
M.  Teleg.  Co.,  1  Daly  (N.  Y.), 
547,  Allen's  Teleg.  Cas.  273,  280, 
per  Daly,  F.  J.;  Breese  v.  United 
States  Teleg.  Co.,  48  N.  Y.  l:}2, 
Allen's  Teleg.  Cas.  6G3,  68:3,  per 
Earl,  Conir.  Tennessee:  Marr  v. 
Western  Un.  Teleg.  Co.,  85,  52!),  2 
Am.  Elec.  Cas.  720,  725,  3  S.  W. 
496,  per  Liirton,  J.  Texas:  West- 
ern Un.  Teleg.  Co.  v.  Neill,  57 
Tex.  283,  1  Am.  Elec.  Cas.  352, 
355,  per  Bonner,  Asso.  J.  Ver- 
mont:  Commercial  Un.  Teleg.  Co. 
V.  The  New  England  Teleph.  & 
Teleg.  Co.,  61  Vt.  241,  2  Am.  Elec. 
Cas.  426,  435,  per  Tyler,  J.;  Gillis 
V.  Western  Un.  Teleg.  Co.,  61  Vt. 
461,  17  Atl.  736,  2  Am.  Elec.  Cas. 
841,  843.  See  sections  herein  as 
to  discrimination,  also  penalty 
statutes. 

38  Western  Un.  Teleg.  Co.  v. 
Short,  53  Ark.  434,  3  Am.  Elec. 
Cas.  592,  596,  14  S.  W.  649,  ])er 
Battle,  J.;  Pearsall  v.  Western 
Un.  Teleg.  Co.,  124  N.  Y.  256,  35 
N.  Y.  St.  R.  307,  26  N.  E.  534,  3 
Am.  Elec.  Cas.  724,  733,  per  Follet, 
Ch.  J. 

39  Primrose  v.  Western  Un. 
Teleg.  Co.,  154  U.  S.  1,  5  Am. 
Elec.  Cas.  809,  817,  14  S.  Ct.  1098, 
per  Mr.  Justice  Gray;  Marr  v. 
Western   Un.    Teleg.    Co.,    85   Tenn. 
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529,  2  Am.  Elec.  Cas.  720,  725,  3 
S.  W.  496,  per  Lurton,  J.  See 
Thomas  on  Neg.  (ed.  1895)  pp. 
Ill,  112  et  seq.,  as  to  common  car- 
riers. 

*^>  Arkansas:  Western         Un. 

Teleg.  Co.  v.  Short,  53  Ark.  434, 
3  Am.  Elec.  Cas.  592,  596,  14  S. 
W.  649,  per  Battle,  J.  Indiana : 
Western  Un.  Teleg.  Co.  v.  Swove- 
land,  14  Ind.  App.  341,  42  N.  E. 
1035,  6  Am.  Elec.  Cas.  679,  688, 
per  Reinhard,  J.  Kentucky:  Smith 
V.  Western  Un.  Teleg.  Co.,  83  Ky. 
104,  1  Am.  Elec.  Cas.  743,  749, 
j)er  Holt,  J.;  Western  Un.  Teleg. 
Co.  V.  Eubank,  100  Ky.  591,  18  Ky. 
L.  Rep.  995,  38  S.  W.  1068,  36  L. 
R.  A.  711,  6  Am.  Elec.  Cas.  770, 
777,  per  Guffy,  J.  Maine:  Fowler 
V.  Western  Un.  Teleg.  Co.,  80  :Me. 
381,  2  Am.  Elec.  Cas.  607,  611. 
613,  15  Atl.  29,  per  Foster,  J. 
Xcbraska :  Western  Un.  Teleg. 
Co.  V.  Call  Publishing  Co.,  44  Neb. 
326,  62  N.  W.  506,  48  Am.  St. 
Rep.  729,  5  Am.  Elec.  Cas.  673, 
683,  per  Irvine,  C.  New  York: 
Baldwin  v.  United  States  Teleg. 
Co.,  1  Lans.  (N.  Y.)  125,  Allen's 
Teleg.  Cas.  613,  641,  54  Barb.  505, 
6  Abb.  N.  S.  405,  per  James,  P.  J., 
case  rev'd  45  N.  Y.  744;  Pearsall 
V.  Western  Un.  Teleg.  Co.,  124  N. 
Y.  256,  35  N.  Y.  St.  R.  307,  26  N. 
E.  534,  3  Am.  Elec.  Cas.  724,  731, 
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skilled  operators  appertain  not  only  to  tolegrai)li  companies, 
but  also  to  common  carriers  of  goods,  and  other  public  em- 
ployments.'*^ Neither  telegraph  companies  nor  common  car- 
riers are  insurers  so  far  as  the  "  act  of  God  "  and  the  public 
enemy  is  concerned,  and  both  are  liable  for  negligence  or  the 
want  of  the  required  skill  and  diligence.^^  This  liability  for 
neglect  is  not  founded  purely  upon  contract,  but  is  independent 
thereof.  It  is  one  of  law  growing  out  of  their  ofiice.  It  exists 
l»y  reason  of  the  privileges  conferred,  and  is  founded  in  the 
common  law.  This  is  true  of  both  common  carriers  and  tele- 
graph companies.^^  The  analogy  between  common  carriers 
and  telegraph  companies  has  also  been  the  subject  of  constant 
discussion  by  the  courts  in  determining  whether  the  latter  may 
limit  or  restrict  their  common-law  liabilities,  and  if  so,  to  what 
extent  this  may  be  done.  These  questions  have  also  involved 
the  consideration  of  the  reasonableness  and  validity  of  rules 
and  regulations;  the  effect  of  an  express  contract  limiting  lia- 
bility ;  whether  signing  a  printed  telegraph  blank  constitutes 
making  a  contract ;  whether  a  notice  of  such  stipulation  re- 
stricting liability  is  sufficient  even  if  brought  to  the  knowledge 
of  the  shipper  of  goods  or  the  sender  of  a  telegraj)h  message; 

per     Follet,     Ch.     J.       Ohio:    Tele-  Trunk    Ky.    Co.,    48    X.    H.    455,    2 

graph  Co.  v.  Griswold,  37  Ohio  St.  Am.      Rep.      2G7;      Cliristenson      v. 

:!01,    1    Am.    Elec.    Cas.    329,    333,  American    Express    Co.,     15    Minn, 

per   Boynton,   C.   J.,   citing  Graham  270,    2    Am,    I'ep.     122,    and    note, 

v.   Davis,  4   Ohio   St.   377.      Tcnncs-  129;    Gillis   v.    Western    Un.   Teleg. 

scr:      Marr   v.   Western   Un.   Teleg.  Co.,   61    Vt.   461,   2   Am.   Elec.   Cas. 

Co.,  85  Tenn.  529,  2  Am.  Elec.  Cas.  841,  843,    17   Atl.   736,  per  Rowell, 

720,  726,  3  S.  W.  496,  per  Lurton,  J.     See  §   17,  and  notes  herein. 

.J.     See  §  14,  and  note  herein,  §  16,  43  State    ex    rel.    Webster    v.    Ne- 

and   note   herein.  braska    Teleph.    Co.,    17    Neb.    126, 

41  Tyler    v.    Western    Un.    Teleg.  52    Am.    Rep.    104,    8    Am.    &    Eng. 

Co.,  60   111.  421,    1   Am.   Elec.   Cas.  Corp.  Cas.  1,  44,   1  Am.  Elec.  Cas. 

14,   24,   per   Breese,   J.;    Graham   v.  700,  706,  22  N.  W.  237,  per  Reese, 

Davis,  4  Ohio  St.  377,  quoted  from  J.;    Maynard   v.    Syracuse,    etc.,    R. 

in    Telegraph    Co.    v.    Griswold,    37  Co.,  71   N.  Y.   180,   183;   Carroll  v. 

Ohio  St.  301.  1  Am.  Elec.  Cas.  329,  Staten    Island    R.    Co.,    58    N.  'Y, 

333,  per  Boynton,  C.  J.  126,  both  cited  as  to  common  car- 

4-^Iynard    v.    Sj-racuse,    etc..    R.  riers     in     Thomas     on     Neg.      (ed. 

Co.,    71    N.    Y.    180;    Wnrd    v.    New  1895)    120.   §   5;    Smith   v.    Western 

York  Central   R.   Co.,   47   N.   Y.   29,  Un.  Teleg.   Co.,  83  Ky.   104,   1  Am. 

7  Am.  Rep.  405;  Deuiing  v.  Grand  Elec,  Cas,  743,  748,  per  Holt,  J. 
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and  wlictlier  a  stipulatiou  is  valid  which  excnipls  a  t«'lpgra})h 
company  from  liability  arising  fium  its  own  negligoncf,  or  the 
negligence  of  its  servants.  It  is  not  our  purpose  to  determine 
these  questions  here,  they  will  be  considered  elsewhere;  they 
are  only  noted  here  in  conncti(»n  with  the  j)oint  of  anahtgy 
tirst  above  stated.^'      It  is  also  said  of  ti'legraph  conipanies  that. 


■•■'  Aiial()<;y  bt't\\t'<'ii  coiiiinon  car- 
riers ami  Iclc^Mapli  roiiipanii's  is 
consideicd  in  tin-  folowinj^  cases: 
Vnileil  SIdIrs:  I'rinirnsc  v.  West- 
ern III.  Telej,'.  Co..  1.14  U.  S.  1, 
.')  Am.  HIec.  ('as.  S0!».  SIS.  14  Sup. 
Ct.  1()!)S,  per  Mi.  .(ii^litc  Cray, 
liolilin^'  Dial  tliey  may  not  con- 
tract ajxainst  exemiition  for  their 
own  nc;,dij,n'M(('.  ycl  they  may,  hy 
contract  oi"  hy  riilcs  and  reu'iila- 
tions  made  known  to  tlu-ir  pal  inns, 
limit  llieir  Iial)ility  1o  a  reason- 
able extent,  (|iioliii^r  fidiii  Kxpress 
Co.  V.  Caldwell.  21  Wall.  ( U.  S.) 
264,  as  below  noted  under  the  Utah 
case,  ante,  and  considering  these 
questions  exhaustively.  Arkansas: 
Western  Un.  Teleg.  Co.  v.  Dough- 
erty, 54  Ark.  221,  .3  Am.  Elec.  Cas. 
601,  602,  15  S.  W.  468,  per 
Hughes,  J.,  a  stipulation  in  a  tele- 
graph blank  limiting  lime  for  pres- 
entation of  claim  held  \alid.  11- 
Ihiois:  Tyler  v.  Western  Un. 
Teleg.  Co.,  60  111.  421,  1  Am.  Elec. 
Cas.  14,  22,  28,  per  Breesc,  J.,  held 
that  telegraph  conipanies  may 
limit  their  common-law  liability  by 
contract.  Massachuscils:  Ellis  v. 
American  Teleg.  Co.,  13  Allen 
(Mass.),  226,  Allen's  Teleg.  Cas. 
306,  314,  315,  per  Bigelow,  C.  J., 
telegraph  companies  may  prescribe 
reasonable  rules  and  regulations  if 
made  known  and  expressly  or  im- 
pliedly assented  to.  Missouri: 
Waiin  V.  Western  t^n.  Teleg.  Co., 
37  Mo.  472,  Allen's  Teleg.  Cas. 
261,     271,     272,     per     Wagner,    J., 
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"  may  specially  limit  their  liabili- 
ties *  »  ^  ilicy  will  not  Ik- 
protected  from  the  con>.e(iueiicfs  of 
gross  negligence.'  \<ir  )urL-: 
Pearsall  v.  Western  In.  Teleg.  dr., 
124  \.  Y.  2.-)6,  :;.")  .\.  V.  SI.  11. 
307,  26  X.  E.  :,:\4.  A  Am.  Elec. 
Cas.  724,  731,  per  Follet,  Ch.  J., 
holding  that  liability  may  be  lim- 
ited by  contract,  but  not  by  mere 
notice  of  printed  regulations,  affg. 
44  Hun  (\.  v.),  5.12,  !)  N.  V.  St. 
n.  132.  De  Itiitte  v.  New  York, 
Alb.  &  15.  E.  M.  Teleg.  Co.,  1  Daly 
(X.  v.),  547,  Allen's  Teleg.  Ca.s. 
273,  285,  per  Daly.  F.  J.,  "like 
common  carriers,  they  may  limit 
their  liability  by  sjiccial  acceptance 
when  the  message  is  delivered  to 
them,  but  which  must  be  brought 
home  to  knowledge  of  tho.se  who 
employ  them."  Baldwin  v.  United 
States  Teleg.  Co.,  1  Lans.  (X.  Y.) 
12.-).  Allen's  Eeleg.  Cas.  613,  641, 
per  .Fames.  P.  ,T.,  may  limit  lia- 
liility:  id.  -15  X.  Y.  744,  Allen's 
Teleg.  Cas.  652,  per  Allen,  J. 
Breese  v.  United  States  Teleg.  Co., 
44  X.  Y.  132.  Allen's  Teleg.  Cas. 
663,  684.  685.  per  Earl,  Conir., 
may  limit  "  lial)ility  for  mistakes 
not  occasioned  by  gross  negligence 
or  willful  misconduct,"  bj'^  notice 
brought  to  knowledge  of  sender 
of  message,  or  by  special  contract. 
Schwartz  v.  Atlantic  &  Pacific 
Teleg.  Co.,  18  Hun  (X.  Y.),  157, 
1  Am.  Elec.  Cas.  284.  286.  per 
Learned.  P.  J.,  holding  that  regu- 
lations    must     be     reasonable     and 
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"  The  same  rule  must  bo  applied  to  them  that  is  applied  to  a 
common  carrier  who  receives  the  whole  compensation  for  the 
carriage  of  a  package  addressed  to  a  place  beyond  the  limits 


may    >ti|)ulate   against   liability    for 
iirdiiiaiy    but   not   gross    negligence. 
I'eaisall   v.  Western  Un.  Teleg.  Co., 
124     X.     Y.     256,     35     X.     Y.     St. 
n.     307,     2G     N.     E.     5.34,     3     Am. 
Elec.    Cas.    724,   731,    733,   per  Fol- 
Ict,    Ch.    J.,    holding    that    a    tele- 
grapli    company    may   limit   its   lia- 
bility by  contract,  but  not  by  mere 
notice    of    its    regulations.     Tennes- 
see:    Marr   v.    Western   Un.    Teleg. 
Co.,  85  Tenn.  529,  2  Am.  Elec.  Cas. 
720,   72G,  732,  3  S.  W.  496  et  seq., 
per   Lurton,   J.,   telegraph   company 
cannot   relieve  itself   by   stipulation 
from    lial)ility    for    its    own    negli- 
^'(■ncc.     Analogy     to     common     car- 
riers     fully      considered.        Texas: 
Western    Un.    Teleg.    Co.    v.    Neill, 
57  Tex.  283.   1   Am.  Elec.  Cas.   352, 
355,    ])cr    Bonner,     Asso.     J.,     such 
companies    may,    within     a     proper 
limitation,     restrict     their     liability 
for  damages.  Utah:  Weertz  v.  West- 
ern   Un.    Teleg.    Co.,    7    Utah,    440, 
3  Am.  Elec.  Cas.  808,  810,  27   Pac. 
172,   per   Zane.   C.   J.,  quoting  with 
approval  from  Express  Co.  v.  Cald- 
well,  21    Wall.    (U.    S.)    264,   where 
it    is    said    that,    like   common    car- 
riers, telegraph   companies  may,  by 
contract.    "  or    by    their    rules    and 
regulations,   brought   to   the   knowl- 
edge  of   tlieir   employers,   limit   the 
measure    of    their    responsibility    to 
a    reasonable    extent,    and    whether 
their    rules    are    reasonable    or    un- 
reasonable,     must     be     determined 
with  reference  to  public  policy,  ex- 
actly   as    in    case    of    a    carrier." 
Vermont:     Gillis    v.     Western    Un. 
Teleg.  Co.,  61  Vt.  461,  2  Am.  Elec. 
Cas.    841,    17    Ail.    336,    844,    per 


Rowell,  J.,  ma^-  limit  the  common- 
law  liability  by  express  contract 
and  by  rules  and  regulations 
brought  home  to  knowledge  of 
patrons  and  assented  to  by  them, 
but  courts  do  not  agree  as  to  ex- 
tent to  which  they  maj'  do  this, 
nor  as  to  reasonableness  of  rules 
and  regulations,  and  holding  that 
like  conmion  carriers  they  cannot 
stipulate  against  liability  for  their 
own    negligence. 

That  telegraph  companies  are 
common  carriers  to  extent  that 
they  cannot  stipulate  for  exemp- 
tion from  liability  for  their  own 
or  their  servants'  negligence,  see 
also  United  States:  Express  Co. 
V.  Caldwell,  21  Wall.  (U.  S. )  264: 
Railroad  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357,  both  cited  in 
Wertz  V.  Western  Un.  Teleg.  Co., 
7  Utah,  446,  3  Am.  Elec.  Cas.  808, 
SIO,  27  Pac.  172.  per  Zane,  C.  J. 
Aldbama:  Western  I'n.  Teleg.  Co. 
V.  Way,  83  Ala.  542,  4  So.  844,  2 
Am.  Elec.  Cas.  455,  460,  per  Clop- 
ton,  J.  Arkansas:  Western  Un. 
Teleg.  Co.  v.  Short,  53  Ark.  434, 
14  S.  W.  649,  9  L.  R.  A.  744,  3 
Am.  Elec.  Cas.  592,  596,  per  Bat- 
tle, J.  Illinois:  Tyler  v.  Western 
Un.  Teleg.  Co.,  60  111.  421,  14  Am. 
Rep.  38,  8  Alb.  L.  J.  181,  1  Am. 
Elec.  Cas.  14,  23,  per  Breese,  .J.; 
see  S.  C,  74  111.  168.  1  Am.  Elec. 
Cas.  115;  54  Fed.  634.  Indiana: 
Western  Un.  Teleg.  Co.  v.  Fenton, 
52  Ind.  1,  1  Am.  Elec.  Cas.  198, 
202,  per  Worden,  J.  Kentucky: 
Smith  v.  Western  Un.  Teleg.  Co., 
83  Ky.  104,  8  Am.  &  Eng.  Corp. 
Cas.  20,  4  Am.  St.  Rep.  126,  1  Am. 
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of  his  own  route ;  ^^  and  that  tli(>  analogy  of  connecting  tele- 
graph lines  to  connecting  railways  is  so  great  that  the  estab- 
lished rules  of  law  which  deterniiiie  the  liability  of  the  latter, 
should  be  applied  with  force  to  the  former."*"  We  would 
also  suggest  that  there  is  a  certain  analogy  between  common 
carriers  and  telegraph  coiuj)aiii('s  upon  the  question  of  when 
liability  begins  and  ends,  and  so,  also,  upon  the  point  of 
notice  of  importance  of  a  telegram  and  notice  of  value  of 
iioods,  whether  such  notice  in  either  case  be  express  or  im- 
I)lie(l.  This  (piestion  of  notice  will,  however,  be  considered 
hereafter. 

§  1  i).  Telegraph  companies,  common  carriers  of  news  or  intel- 
ligence.—  W'e  have  seen  that  telegraph  C(inij)anies  ai'e  not  com- 
mon carriers  in  the  strictest  sense,  that  is,  that  the  former 
are  not  subject  to  the  extraordinary  limitations,  obligations 
and  responsiblities  im])osed  by  law  on  the  latter.  It  has 
also  been  shown  that  telegraph  eoiiij)anies  are  not  insurers, 
but  that  the  analogy  between  them  and  common  carriers  is 
very  strong,^'   so  much  so  that  if  followed  to  its  logical  con- 


Elec.  Cas.  743,  749,  per  Holt,  J.; 
Western  Un.  Teleg.  Co.  v.  Eubank. 
100  Ky.  591,  18  Ky.  L.  l?epr.  99.i. 
38  S.  W.  1068,  36  L.  U.  A.  711.  0 
Am.  Elec.  Cas.  770,  778,  per  GutFy, 
J.,  where,  under  the  Kentucky  Con- 
stitution (§  196),  a  tolcfirapli  com- 
pany is  a  common  carrier.  Massa- 
chusetts: Ellis  V.  Am.  Teleg.  Co.,  13 
Allen  (Mass.),  228.  Allen's  Teleg. 
Cas.  306,  314,  per  Bigelovv,  C.  J. 
Nebraska:  Becker  v.  Western  Un. 
Teleg.  Co.,  11  Neb.  87,  1  Am.  Elec. 
Cas.  337,  7  N.  W.  868,  per  Lake,  J. 
New  York:  Breese  v.  United 
States  Teleg.  Co.,  48  N.  Y.  132,  8 
Am.  Rep.  526,  Allen's  Teleg.  Cas. 
663,  685,  per  Earl,  Corar.;  Pearsall 
V.  Western  Un.  Teleg.  Co.,  124  N. 
Y.  256,  35  N.  Y.  St.  R.  307,  26 
N.  E.  534,  3  Am.  Elec.  Cas. 
724,  731,  per  FoUet,  Ch.  J.,  afllg 
44  Hun,  532.  Ohio:  Telegraph 
Co.  V.  Griswold,  37  Ohio  St.  301, 
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41  Am.  Rep.  ,500,  1  Am.  Elec.  Cas. 
329,  333,  per  Boynton,  C.  J.  Ten- 
nessee: Marr  v.  Western  Un. 
Teleg.  Co.,  85  Tenn.,  529,  16  Am. 
&  Eng.  Corp.  Cas.  243,  3  S.  W. 
490,  2  Am.  Elec.  Cas.  720,  720.  lH. 
729,  per  Lurton,  -!.,  considering  an- 
alogy and  cases  pro  and  con. 

■4-' De  Rutte  v.  New  York,  Alb. 
&  P..  E.  M.  Teleg.  Co.,  1  Daly  (N. 
Y.),  547,  Allen's  Teleg.  Cas.  273, 
279,   per  Dal}',  F.   J. 

■i''  Smith  V.  Western  Un.  Teleg. 
Co.,  84  Tex.  359,  19  S.  W.  441,  31 
Am.  St.  Rep.  59.  See  also  Leon- 
ard V.  New  York,  Alb.  &  B.  E.  M. 
Teleg.  Co.,  41  N.  Y.  544,  Allen's 
Teleg.  Cas.  500,  503,  per  Hunt,  J.; 
Id.  510,  per  Woodruff,  J.  See  §§ 
784  et  seq.  herein  upon  connecting 
telegraph   lines. 

4^  See  the  three  preceding  sec- 
tions  herein. 
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elusion,  the  distinction  will  be  slight,  and  the  boundary  line 
narrow.  In  view,  therefore,  of  the  foregoing,  and  especially 
of  the  increasing  tendency  of  the  courts  to  expand  the  doc- 
trine of  analogy,  and  to  constantly  exact  from  telegraph  com- 
panies the  legally  required  degree  of  skill  and  diligence,  and 
to  enforce  the  rule  of  liability  for  a  breach  of  that  require- 
ment, and  in  view  also  of  the  authorities  given  m  this  sec- 
tion, we  are  strongly  inclined  to  the  assertion  of  a  rule 
^vhereby  the  status  of  telegraph  companies  may,  irrespec  ive 
of  any  constitutional  or  statutory  provision,  be  fixed  as  tha  ol 
a  common  carrier  of  messages,  news,  or  intelligence.        While 


4S  Teletraph         companies         are 
spoken  of  as  common  carriers  and 
it    is    also    declared    that   they    are 
controlled    by    the    rules    governing 
common    carriers.     Western    Union 
Teleg.  Co.  v.  Call  Publ.  Co.,  181  U. 
S.   92,   99,    103,   45    L.    Ed.   765,   21 
Sup.    Ct.    5G1.     "The    electric   tele- 
graph line  is,  at  this  day  and  time, 
as  much  a  common  carrier  and  na- 
tional   highway,    in    the    transmis- 
sion of  telegraphic  business  and  in- 
telligence    as     the     railroads     and 
steam    vessels."     Union    Trust    Co. 
of  New  York  v.  Postal  Teleg.  Cable 
Co.,  8  N.  M.  327,  343.  43  Pac.  701, 
per    Laughlin,    J.     "That    a    tele- 
graph company  is  in  the  nature  of 
a    common    carrier    owing    certain 
duties  to  the  public  irrespective  of 
a  personal  contract  is  held  in  Cash- 
ion  V.  Western  Un.  Teleg.  Co.,  124 
N.  C.  459,  450,  L.  R.  A.  160,  32  S. 
E     746;    Landie   v.   Western   Union 
Teleg.  Co.,  124  N.  C.  528,  32  S.  E. 
886.     In  the  former  case  this  court 
says:     "One    other   principle   must 
be'  kept  in  view ;   a  telegraph  com- 
pany is  in  tlie  nature  of  a  common 
carrier.     Claiming     and     exercising 
the    right    of    condemnation    it     is 
thereby  affected  with  a  public  use." 
Coadeil    V.    Westei-n    Union    Teleg. 


Co.,   135  N.   C.  431,  435,  47   S.    E. 
490,  per  Douglass,  J.     "  The  defend- 
ant as   a   common   carrier,   owed   to 
the   plaintill"    a    public    duty    which 
it     should     have     performed     with 
reasonable   care  and   diligence."     A 
case   of   transmission    and    delivery 
of    messages.     Landie     v.     Western 
Union   Teleg.    Co.,    124   N.    C.    528, 
533,  32  S.  E.  886.     The  business  of 
transmitting    messages    by    a    tele- 
graph company  is  a  duty  somewhat 
analogous  to  that  of  a  common  car- 
rier,  and   as   such    common    carrier 
it  is  not  relieved  of  the  results  of 
its  negligence  because  the  condition 
of  the  person  thereby  affected  was 
unusual.     Western      Union      Teleg. 
Co.  v.  Hamilton,  36  Tex.  Civ.  App. 
300,   302,   81    S.   W.    1052.     A   tele- 
graph company  is  a  common  carrier 
of  messages  obligated  to   use  ordi- 
nary care  and  diligence  like  every 
other     common     carrier.       Western 
Union  Teleg.  Co.  v.  Norris,  25  Tex. 
Civ.  App.  43,  00  S.  W.  982.     "  Tele- 
graph and  telephone  companies  aic 
regarded  by  the  courts  as  i)erfonn- 
ing    functions    similar    to    those    of 
railways,    steamboats    and    express 
companies,  which  conduct  a  general 
carrying  business  and  have   always 
been  subject  to  governmental  super- 
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imposing  this  rule  we  would,  however,  exempt  telegraph  com- 
panies from  liability  for  errors  and  delays  arising  from  thi; 
imcontrollable  causes  specified  elsewhere,  and  those  also  aris- 
ing from  causes  which  cannot,  owing  to  the  peculiar  nature 
of  their  business,  be  avoided  by  the  exercise  of  tiio  legal Iv 
required  care,  skill  and  diligence.  The  word  *' couiinou  "  is 
used  herein  in  the  same  sense  as  when  applied  to  carriers, 
viz. :  an  undertaking  for  hire  to  serve  all  jxM-sons  inditferoutly  ; 
for  a  telegraph  company  holds  itself  out  in  common,  that  is 
to  all  persons  who  choose  to  employ  it,  as  ready  to  transmit 
messages  for  hire.'*^ 

§  20.  Telegraph  companies,  common  carriers  of  news  or  in- 
tellig-ence  continued. —  In  a  Mississippi  ease  the  court  says  of 
telegraph  companies,  that  "  They  are  independent  transmitters 
of  intelligence,  acting  for  themselves  in  and  about  the  busi- 
ness of  others  "  and  comparing  the  importance  of  the  tele- 
graph, and  losses  from  error  and  delay  in  the  transmission 
of  messages,  with  the  services  of  the  common  carrier  in  the 
early  history  of  the  English  law,  continues  as  follows :  "  The 
courts  then,  as  the  courts  now,  conscious  of  the  needs  of  the 
public,  expanded  the  princijiles  of  law,  fitted  them  to  the 
exigencies  of  the  occasion,  and  imposed  a  degree  of  liability 
unknown  to  other  contract  relations.  *  *  *  Instances 
might  be  midtiplied  in  which  courts,  pressed  by  the  public 
necessities,  and  in  the  absence  of  legislative  remedy,  have 
afforded    relief.     -3^     *     *     The    courts    impressed    with    the 

vision  and  regulation,  exercised  made  dependent  upon  negligence, 
both  by  legislation  and  judicial  de-  even  though  it  is  "  not  strictly  cor- 
eisions."  State  ex  rel.  Payne  v.  rect  to  say  that  appellant  was  a 
Kinlock  Teleph.  Co.,  9.3  Mo.  App.  common  carrier."  Western  Union 
349,  358,  67  S.  W.  684.  per  Goode,  Teleg.  Co.  v.  Mines,  22  Tex.  Civ. 
J.  An  instruction  that  "  defendant  App.  315,  54  S.  W.  627. 
company  is  a  common  carrier,  and  •to  See  preceding  section  herein, 
in  the  discharge  of  the  duty  as-  See  Thomas  on  Neg.  (ed.  1895)  p. 
sumed  in  transmitting  and  deliver-  112,  and  cases  as  to  common  ear- 
ing messages  for  compensation,  they  riers;  Anderson's  Law  Diet.,  "Car- 
are  held  to  the  exercise  of  such  rier,"  p.  150;  Central  Un.  Teleph. 
care  and  diligence  as  is  reasonably  Co.  v.  Bradbury,  106  Ind.  1,  5  N. 
adequate  to  the  discharge  of  their  E.  721,  2  Am.  Elec.  Cas.  14,  20,  per 
duty  "  is  harmless  where  in  a  sue-  Niblack,  C.  J. 
ceeding  instruction  the   liability  is 
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justice  of  the  claim  of  him  who  has  sustained  injury,  to  com- 
pensation to  the  delinquent  who  has  caused  it,  have  on  one 
or  another  analogy  afforded  relief,"  and  we  will  add  that  this 
is  well  illustrated  by  the  various  points  of  analogy  between 
telegraph  companies  and  common  carriers,  set  forth  in  the 
preceding  section  herein.  The  court  continues :  "  It  may  be 
admitted  that  technical  objections  can  be  made  to  the  applica- 
tion of  each  and  every  principle  in  analogy  to  which  they  act. 
*  *  *  It  yet  remains  true  that  the  courts  on  some  one 
or  the  other  of  these  grounds  have  steadily  adhered  to  the 
rule  of  liability.  The  fundamental  principle  is  that  there  is 
some  breach  of  duty,  and  whether  this  duty  is  logically  de- 
duced from  any  well-recognized  rules  applicable  to  other  re- 
lations, becomes  immaterial  when  there  is  a  consensus  of  judi- 
cial opinion  as  to  its  existence."  ^^  Again  it  is  held  in  Xe- 
braska  that  it  is  the  established  law  that  a  telegraph  company 
is  a  public  carrier  of  intelligence  with  rights  and  duties  anal- 
ogous to  those  of  a  pubHc  carrier  of  goods  or  passengers,^ ^ 
and  is  bound  to  promptly  and  correctly  transmit  and  deliver  all 
messages  intrusted  to  it.^"  So  in  other  cases  a  telegraph  com- 
pany is  declared  or  held  to  be  a  common  carrier  of  messages, 
the  same  as  a  railroad  company  is  of  goods. '^^ 

§  21.  Telephone  company  is  common  carrier  of  news. —  A 
telephone  company  is  also  held  a  common  carrier  of  news  and 

50  Western  Un.  Teleg.  Co.  v.  Al-  Eng.  Corp.  Cas.  608,  26  Am.  St. 
len,  66  Miss.  549,  6  So.  461,  3  Am.  Rep.  363,  3  Am.  Elec.  Cas.  711,  714, 
Eleo.  Cas.  676,  680,  681,  per  Cooper,       per  Maxwell,  J. 

J.  52  Pacific    Teleg.    Co.    v.     Under- 

51  Central  Un.  Teleg.  Co.  v.  Brad-  wood,  37  Neb.  315,  55  N.  W.  1057, 
bury,  106  Ind.  1,  5  N.  E.  721,  2  40  Am.  St.  Rep.  490,  4  Am.  Elec. 
Am.  Elec.  Cas.  14,  20,  per  Niblack,  Cas.  762,  764. 

C.   J.;    Western   Un.   Teleg.    Co.    v.  53  Dailey    v.    State,    51    Ohio    St. 

Call    Publishing   Co.,   44   Neb.    326,  348,  46  Am.   St.    Rep.   578,   5  Am. 

62  N.  W.  506,  48  Am.  St.  Rep.  729,  Elec.   Cas.   186,   196,  37  N.  E.   710, 

5    Am.     Elec.    Cas.     673,    683,    per  per    Spear,    J.;     Telegraph    Co.    v. 

Irvine,    C;     Pacific    Teleg.    Co.    v.  Texas,   105  U.   S.   460,    1   Am.   Elec. 

Underwood,  37  Neb.  315,  55  N.  W.  Cas.   373,   374,   375,   per  Mr.   Chief 

1057,  40  Am.  St.    Rep.  490,  4  Am.  Justice  Waite;   Western  Un.  Teleg. 

Elec.  Cas.  762,  764,  per  Ragan,  C;  Co.  v.  Mayor  of  New  York,  38  Fed. 

Kemp  V.  Western  Un.  Teleg.  Co.,  28  552,   3   Inter.  Com.   Rep.   533,  3  L. 

Neb.  661,  44  N.  W.  1064,  30  Am.  &  R.  A.  449,  Ry.  &  Corp.  Law  J.  105, 
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iritcllific'uco   within  a   statute   jtntviding  for  tiic   rciiiilation   of 
rates  of  eomni(»n  carriers/'^ 

§  22.  Telegraph  —  Common  carriers  —  Constitutions  and 
statutes. —  riidci-  the  Coiistinitioii  of  KcntucUy  •'^^•"'  tolo<Trapli 
(•oiiij)aiiics  arc  to  ho  troatod  as  coimuoii  cai-ricrs  and  aro  not 
penniti'd  lo  contract  for  ndicf  a<iainst  their  c()ninionda\v 
liahilitv,  and  such  Constitution  is  not  in  contlict  witli  tiic  inter- 
state coninierco  clause  of  the  ('(institution  ai  the  I  nited 
States.^**  In  Califoraia  the  Civil  Code  provides  tliat  '*  A  car- 
rier of  messages  for  reward  must  use  great  care  and  diligence 
in  the  transmission  and  delivery  of  messages;^'  also  that 
"  Every  person  who  offers  to  the  puhlic  to  carry  pntperty  or 
messages,  excepting  only  telegraph  messages,  is  a  conunon  car- 
rier of  whatever  he  thus  offers  to  carry."  °'-  In  Oklahoma  the 
statute  prescribes  certain  duties  for  "  a  carrier  of  messages  hy 
telegraph,"  ^^  and  in  South  Dakota  a  telegrapii  company  is 
by  statute  a  connnon  carrier  of  messages,**"  Other  statutory 
provisions  relating  to  the  duties  and  liabilities  of  telegrajih 
companies  will  be  considered  elsewhere. 

§  23.  Telegraph  and  telephone  —  Relation  to  commerce  as 
common  carrier  or  carrier  of  messages. —  As  will  hereafter  aj)- 
pear'"^  both  the  telegrapii  and  teleithonc  are  instruments  of 
commerce,  so  it  is  also  declared  that  no  reasonable  distinction 


2  Am.  Elec.  Cas.  10.').  107,  per  Wal- 
lace, J.J  Union  Trust  Co.  v.  Atchi- 
son, Topeka  &  S.  F.  R.  (N.  Mex., 
1805),  43  P«e.  701.  G  Am.  Elec. 
Cas.  171,  181,  per  Laughlin,  J. 

54  Nebraska  Teleph.  Co.  v.  State, 
Yeiser,  55  Xeb.  627.  76  N.  W.  171, 
45  L.  R.  A.   113.     See  §  27  herein. 

r.5§  196. 

50  Western  Un.  Teleg.  Co.  v.  Eu- 
bank, 100  Ky.  591,  18  Ky.  L.  R. 
995,  38  S.  W.  1068,  36  L.  R.  A. 
711,  6  Am.  Elee.  Cas.  770,  778,  770. 

57Cal.  Civ.   Code,  §  2162. 

58Cal.  Civ.  Code,  §  2168;  West- 
ern Un.  Teleg  Co.  v.  Cook,  9  U.  S. 
C.  C.  A.  680,  61  Fed.   624,   5  Am. 
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Elec.  Cas.  790.  803,  per  Ross,  Disl. 
J.;  Hart  v.  Western  Un.  Teleg.  Co., 
06  Cal.  579,  56  Am.  Rep.  119.  S 
Am.  &  Eng.  Corp.  Cas.  24.  6  Pac 
637.  1  Am.  Elee.  Cas.  734. 

5»Stat.  Okla.,  §  28.  c.  11.  p.  l.')2. 
Stat.  1890,  par.  543;  Butner  v. 
Western  Un.  Teleg.  Co.,  2  Okla.  234, 
37  Pao.  1087,  5  Am.  Elec.  Cas.  758,' 
770,  per  Burford,  J. 

fioComp.  Laws  S.  Dak.,  §§  3881- 
3910;  Kirby  v.  Western  Un.  Teleg. 
Co.,  7  S.  Dak.  623,  30  L.  R.  A.  621, 
65  N.  W.  37.  6  Am.  Elec.  Cas.  824, 
on  rehearing  of  S  C,  4  S.  Dak.  105, 
55  N.  W.  759,  4  Am.  Elec.  Cas.  783. 
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exists  between  the  office  of  common  carrier  ''  by  telephone, 
and  the  office  of  common  carrier  of  goods  by  railway  or  stoiim- 
boat  In  both  cases  it  is  commerce  between  the  States,  so 
far  as  the  principle  concerns  the  power  of  a  State  to  tax  goods 
started  for  transportation  to  another  State  or  ^l^livered  to  a 
common  carrier  for  that  pnrpose.^^  It  is  also  said  that  The 
electrict  teleuraph  line  is  at  tliis  day  and  time  as  much  a  com- 
mon carrier'and  nati.mal  highway  in  the  transmission  ot  tele- 
oraphic  bnsiness  and  intelligence  as  the  railroads  and  steam 
vessels."  «^  Again,  it  is  declared  that  a  telegraph  company 
"  occupies  the  same  relation  to  commerce  as  a  carrier  of  mes- 
sages, that  a  railroad  ccniipany  does  as  a  carrier  of  goods. 

§  04  Telegraph  companies  —  Decisions  that  they  are  com- 
mon carriers.—  An  (^irly  California  case  holds  that  telegraph 
companies  are  common  carriers,'^^  bnt,  as  stated  in  a  preceding 
section  herein,  their  status  is  changed  by  statute  m  that  btatc"^ 
In  a  Georgia  decision,  one  of  the  judges  declares  that  such 
companies  are  common  carriers,«<^  and  in  Missouri  it  is  said 
-  Telegraph  companies  are  common  carriers,  so  are  railroad 
companies."  «^  Again  the  United  States  Circuit  Court  o± 
Appeals  held  in  1893,  that  Mt  is  no  longer  open  to  question 
that  telephone  and  telegraph  companies  are  subject  to  the  rules 
.governing  common  carriers  and  others  engaged   in  other  like 


<!2  Matter     of     Taxation     of     the 

Penn.  Telei)h.  Co.,  48  N.  J.  Eq.  !)1, 

27   Am.    St.   Rep.  402,   3   Am.   EU'C. 

Cas.    !),    11,    12,    20    Atl.    846,    per 

Bird.    V.   ('. 

<i3  Union    Trust    Co.    of    N.    Y.    v. 

Atchison,  Topeka  &  S.  F.  Co.,  8  N. 

Mex.  :V27,  43  Pac.  701.  6  Am.  Elec. 

Cas.   171,  181,  pt'i"  Laughlin,  J. 
<i4  Dailey  v.  State,  51  Ohio  St.  348, 

46  Am.  St.  Rep.  578,  5  Am.  Elec. 
Cas.  186.  196,  197,  37  N.  E.  710, 
per  Spear,  J.;  Western  Un.  Teleg. 
Co.  V.  State  Board  of  Assessment, 
132  U.  S.  472,  10  Sup.  Ct.  161, 
3  Am.  Elec.  Cas.  1,  5,  10  S.  Ct. 
161,  per  Mr.  Ju:;tice  Miller;  West- 
ern Un.  Teleg.  Co.  v.  Mayor  of  N. 


Y.,  38  Fed.. 552,  3  Inter.  Com.  Rep. 
533,  3  L.  R.  A.  449,  6  Ry.  &  Corp. 
Law.  J.  105,  2  Am.  Elec.  Cas.  195, 
197,  per  Wallace,  J. 

or.  Parks  v.  Alta  Cal.  Teleg.  Co., 
13  Cal.  422,  73  Am.  Dec.  589,  Al- 
len's Teleg.  Cas.  114.  117,  per  Bald- 
win, J. 

ee  Western  Un.  Teleg.  Co.  v.  Fon- 
taine, 58  Ga.  433,  1  Am.  Elec.  Cas. 
229,  234,  per  Jackson,  J. ;  also  spok- 
en of  in  this  case  as  a  quasi-com- 
mon carrier. 

67  Connell  v.  Western  Un.  Teleg. 
Co.,  116  Mo.  34,  38  Am.  St.  Rep. 
575,  22  S.  W.  345,  a  case  relating  to 
recovery  for  mental  anguish. 
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public  oinployiuonts.  This  has  been  so  frpqiiently  decided  that 
the  point  must  be  regarded  as  settled.  While  it  has  not  been 
directly  before  the  Supreme  Court  of  the  United  States,  cases 
in  which  it  has  been  so  determined  are  cited  approvingly  in 
Budd  V.  New  York."  "'^  This  opinion  was  given  by  District 
Judge  Butler,*''''  and  it  was  held  that  local  telephone  companies 
could  not  obligate  themselves  by  contract  with  their  lessor,  the 
parent  company,  to  discriminate  in  favor  of  one  telegraph 
company  against  others,  but  must  serv(>  the  })ublic  im])ar- 
tially.^**  In  the  United  States  Supreme  Court,  however,  this 
quotation  was  noted,  and  the  court  said  it  "  had  regard,  as 
is  evident  from  the  context,  and  from  the  reference  to  Budd 
V.  New  York,^^  to  those  rules  only  which  require  persons  or 
corporations  exercising  a  public  employment  to  serve  all  alike, 
without  discrimination,  and  which  make  them  subject  to  legis- 
lative regulation."  "- 

§  24a.  Telegraph  company  —  Alarm  system  —  Messenger 
service  —  Not  common  carrier. — It  is  held  in  New  Wn-k  that 
a  telegraph  conq)any  having  its  route  ak»ng  and  through  a 
city's  streets  connecting  otiices  and  dwelling  houses  and  any 
other  buildings  by  means  of  said  telegra])hs  with  the  ])olice 
station,  establishing  thereby  an  alarm  telegraph,  and  which 
company  in  addition  thereto  maintains  a  staff  of  messenger 
boys  for  the  use  of  patrons  who  pay  for  the  service,  but  which 
does  not  assume  to-  have  been  incorporated  to  carry  or  deliver 
packages  or  other  property,  even  though  such  boys  did  receive 
and  deliver  packages,  is  not  a  common  carrier  in  respect  to 
the  services  so  rendered.'^ 

C8  143    U.    S.    517,    12    Sup.    Ct.  7i  143  u.  S.  517,  12  Sup.  Ct.  408, 

408,  4  Inter.  Com.  Rep.  45,  3G  Am.  4   Inter.    Com.   Rep.    45,   3C   Am.   & 

&  Eiiff.  Corp.  Cas.  31.  Eng.   Corp.   Cas.   31. 

"'•!'  Delaware   &   Atlantic   Teleg.    &  ''-  Primrose  v.  Western  Un.  Teleg. 

Teleph.   Co.   v.  State,  ex  rel.   Postal  Co.,    154    U.    S.    1,    38    L.    Ed.    883, 

Teleg.  Cable  Co.,  50  Fed.  677,  3  U.  14  Sup.  Ct.   1098,  5  Am.  Elec.  Cas. 

S.  App.  30,  105,  2  U.  S.  C.  C.  A.  1,  800,     827,    per    Mr.    Justice    Gray. 

39   Am.   &   Eng.   Corp.    Cas.    510,   4  See  State  ex  rel.  Postal  Teleg.  Cable 

Am.  Elec.  Cas.  579,  581.  Co.    v.     Deleware    &    A.    Teleg.    & 

70  Affirming  47  Fed.  677,  39  Am.  Teleph.  Co.,  47  Fed.  633,  3  Am.  Elec. 

&  Eng.  Corp.  Cas.   15,   3  Am.   Elec.  Cas.    533,   541,   542,   per   Wales,   J., 

Cas.  533,  542.     The  citations  in  this  case  afTd.,  50  Fed.  067. 

case  relate  to  discrimination.  73  Hirsch  v.  American  Dist.  Teleg. 
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§  25.  Teleg^raph  companies  —  Not  bailees. —  Telegraph  com- 
panies are  declared  not  bailees  in  any  sense  for  various  reasons, 
which  are  substantially  those  given  in  determining  whether 
they  are  comomn  carriers,  viz.:  that  they  are  intrusted  with 
nothing  but  an  order  or  message  to  be  carried  in  a  different 
way  and  form;  that  there  is  peculiar  liability  to  error  in 
transmitting;  that  the  message  cannot  be  embezzled;  is  of  no 
intrinsic  valu^ ;  its  importance  cannot  be  estimated  except  by 
the  sender;  and  that  the  measure  of  damages  has  no  relation 
to  the  value  of  the  message  itself  except  as  such  value  may 
be  disclosed  by  the  message  or  be  agreed  upon  between  the 
sender  and  the  company. '^^ 

§  26.  Telegraph  companies  —  Decisions  declaring  them  bail- 
ees. —  Another  view  is  that  a  telegraph  company  is  a  bailee. 
"  The  true  nature  and  character  of  its  liability  would  seem 
to  be  that  of  a  bailee  for  hire.  The  sender  of  a  message,  bails 
or  intrusts  it  to  the  defendant  for  a  certain  purpose,  and  the 
defendant  undertakes  to  accomplish  that  pur})ose  by  doing 
some  work  and  bestowing  some  care  on  the  thing  bailed,  for 
a  stipulated  reward.  Bailees  under  the  law  of  this  State 
(Georgia),  are  not  insurers  against  loss  or  damage  to  the  thing 
bailed,  but  are  required  to  exercise  care  and  diligence  in  pro- 
tecting and  keeping  safely  tire  thing  bailed."  '^^ 

Co.    (Sup.   Ct.   App.   Div.    1906)    98  York:     De  Rutte  v.  New  York,  Alb. 

N.   Y.    Supp.    371,    levg.    95    N.    Y.  &  B.  E.  M.  Teleg.  Co.,  1  Daly    (N. 

Supp.  562.  Y.),    547,    Allen's   Teleg.    Cas.    273, 

->i  United      States:     Primrose     v.  284,    per    Daly,    F.    J.     Tennessee: 

Western  Un.  Teleg.  Co.,  154  U.  S.  1,  Western  Un.   Teleg.   Co.  v.   Mellon, 

14  Sup.  Ct.  1098,  38  L.  Ed.  883,  5  90  Tenn.  66,  33  S.  W.  725,  6  Am. 

Am.    Elec.    Cas.    809,   818,   per   Mr.  Elec.  Cas.  835,  837,  per  McAlister, 

Justice      Gray.     Georgia  :     Western  J. ;  Marr  v.  Western  Un.  Teleg.  Co., 

Un.  Teleg.  Co.  v.  Fontaine,  58  Ga.  85  Tenn.  529,  16  Am.  &  Eng.  Corp. 

433,  1  Am.  Elec.  Cas.  229,  233,  per  Cas.  243,  3  S.  W.  490,  2  Am.  Elec. 

Bleckley,  J.     Mississippi:     Western  Cas.  720,  725,  per  Lurton,  J. 

Un.    Teleg.    Co.    v.    Allen,    66   Miss.  "^  Western  Un.  Teleg.  Co.  v.  Fon- 

549,   6   So.    461,    3    Am.    Elco.    Cas.  taine,  58  Ga.  433,  1  Am.  Elec.  Cas. 

076,  679,  680,  per  Cooper.  J.     Mis-  229,   232,  per  Warner,  C.   J.     This 

souri:      Reed  v.  Western  Un.  Teleg.  case    was    one    of    a    court    divided 

Co..   135  Mo.  061,  37  S.  W.  904.  34  against  itself,  as  another  judge  held 

L.   R.  A.  492.  6  Am.  Elec.  Cas.  791.  that  a  telegraph  company  was  not  a 

796,    797.    per    Gantt.    P.    J.     yew  bailee  at  all  and  another  lliat  it  was 
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§  27.  Telephone  companies  —  Relation  to  common  carrier  — 
Common  carrier  of  news. —  In  so  far  as  tlio  tonii  "' t('li'i:ra])li  " 
is  synonymous  Avitii  the  term  "telephone"'"  telephone  eom- 
panies  should  not  be  deemed  common  carriers  in  the  strictest 
sense/^  nor  yet  insurers ;  nevertheless,  they  are  bound  to  sen-e 
the.  i)ublie  with  impartiality,  iiocxl  faith  and  diligence  in  the 
discharge  of  their  duties,  aiul  there  is  a  strong  analogy  be- 
tween them  and  common  carriers.'^  And  in  6o  far  as  the 
telephone  has  been  introduced  for  public  use,  it  should  be 
held  to  the  same  obligation  as  the  telegraph  company  and  other 
public  servants. ■^'•^  So  "  the  rules  which  govern  conmion  car- 
riers apply  to  "  the  telephone  system,  "  and  those  rules  pro- 
hibit any  discrimination  to  be  nuule."  ^'^  Again,  it  is  also 
declared  that  it  is  well  settled,  that  telephone  companies  have 
assumed  the  character,  functions  and  .luties  of  common  car- 
riers, and  thus  made  themselves  subject  to  the  same  princi])l<s 


a  common  canior.  liirney  v.  New 
York  &  Wash.  P.  Teleg.  Co.,  18 
M(I.  341,  81  Am.  Dec.  GOT,  Allen's 
Teloj,'.  Cas.  195,  212,  per  Golds- 
Ixnough,  J.;  Wann  v.  Western  Un. 
Teleg.  Co.,  37  Mo.  472,  90  Am.  Dec. 
395,  Allen's  Teleg.  Cas.  2(il,  271, 
per  Wagner,  J.;  Pinckncy  v.  West- 
ern Un.  Teleg.  Co.,  19  S.  C.  71,  45 
Am.  Rep.  765,  1  Am.  Elec.  Cas.  516, 
telegraph  companies  are  bailees  lo- 
cal io  operis  facicndi,  per  Simpson, 
C.  J. 

TO  See  §§  8-11  herein.  Compare 
§  45  herein. 

"  See  §  13  herein. 

78  See  §§  17,  18  herein.  Central 
Un.  Teleg.  Co.  v.  Swoveland,  14  Ind. 
App.  341,  42  N.  E.  1035,  6  Am. 
Elec.  Cas.  679,  688,  per  Reinhard,  J. 

T9  State  ex  rel.  W'ebster  v.  Ne- 
braska Teleph.  Co.,  17  Neb.  126,  52 
Am.  Rep.  104,  8  Am.  &  Eng.  Corp. 
Cal.  1,  22  K  W.  237,  1  Am.  Elec. 
Cas.  700,  703,  704,  per  Reese,  J. 

»o  United  States:  State  v.  Bell 
Teleph.   Co.,  23   Fed.   539,  8   Am.  & 
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Kng.  Corp.  Cas.  7,  6  Am.  Elec.  Cas. 
404,  406,  per  Brewer,  J.;  State  ex 
rel.  Postal  Teleg.  Cable  Co.  v.  Dela- 
ware &  Atl.  Teleg.  &  Teleph.  Co., 
47  Fed.  633,  3  Am.  Elec.  Cas.  533, 
538,  .541.  .542,  jicr  Wales,  J.;  case 
alTd.,  50  Fed.  677.  Indiana:  Cen- 
tral Un.  Teleph.  Co.  v.  Swoveland, 
14  Ind.  App.  341,  42  N.  E.  1035, 
6  Am.  Elec.  Cas.  679,  688,  per  Rein- 
hard,  J.,  et  seq.  Maryland:  The 
Chesapeake  &  Potomac  Teleph.  Co., 
etc.  V.  Tlie  Baltimore  &  Oliio  Teleg. 
Co.,  etc.,  66  Md.  399,  7  Atl.  809, 
59  Am.  Rep.  167,  16  Am.  &  Eng. 
Corp.  Cas.  219,  2  Am.  Elec  Cas. 
416,  421,  per  Alvey,  C.  J.  Pennsyl- 
vania: Bell  Teleph.  Co.  of  Phila. 
V.  Commonwealth  ex.  rel.  Baltimore 
&  Oliio  Teleg.  Co.  (Penn.  Sup.  Ct. 
1886),  17  Week.  N.  of  C.  505,  3 
Atl.  825,  2  Am.  Elec.  Cas.  407,  410, 
411,  per  Arnold,  J.  Vermont: 
Commercial  Un.  Teleg.  Co.  v.  The 
New  Eng.  Teleph.  &  Teleg.  Co.,  61 
Vt.  241,  17  Atl.  1071,  15  Am.  St. 
Rep.   893,   2   Am.   Elec.   Cas.   426. 
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and  rules  of  law  applicable  to  all  other  common  carriers.*^^ 
It  is  also  asserted  that  a  telephonic  system  "  is  in  a  strict 
sense,  and  yet  in  a  limited  sense  a  common  carrier.  It  must 
be  equal  in  its  dealings  with  all ;  "  ^~  and  that  a  telephone 
company's  "  duty  is  of  the  same  nature  as  the  duties  of  com- 
mon carriers.  *  *  *  The  duty  of  common  carriers  is  one 
of  law,  growing"  out  of  their  office  and  not  out  of  contract."  ^' 
Such  telephonic  system  is  further  decided  or  declared  to  be 
a  system  for  the  transmission  of  intelligence  and  news,  and 
such  comj)anies  are  common  carriers  of  messages,  at  least  in 
tlie  same  sense  that  telegraph  companies  are  such  common  car- 
riers.^^ 


81  Delaware  &  Atl.  Teleg.  & 
Teleph.  Co.  v.  State,  ex  rel.  Postal 
Teleg.  Cable  Co.,  3  U.  S.  App.  30, 
105,  2  L.  S.  C.  C.  A.  1,  50  Fed. 
G77,  39  Am.  &  Eng.  Corp.  Cas.  516, 
4  Am.  Elec.  Cas.  579,  581,  per  But- 
ler, Dist.  J.,  citing  Budd  v.  New 
York,  143  U.  S.  517,  12  Sup.  Ct. 
408.  4  Inter.  Com.  Rep.  45,  36  Am. 
&  Eng.  Corp.  Cas.  31.  See  also 
State  ex  rel.  Postal  Teleg.  Cable 
Co.  V.  Delaware  &  Atl.  Teleg.  & 
Teleph.  Co.,  47  Fed.  633,  3  Am. 
ICIec.  Cas.  533,  538,  541,  542,  per 
Wales,  J.,  filing  numerous  cases. 
I'xamine  Central  Un.  Teleph.  Co.  v. 
Swovoland,  14  Ind.  App.  341,  42  N. 
E.  1035.  6  Am.  Elec.  Cas.  679,  688, 
]v.'f  IJcinhard,  J.;  Cannon  v.  West- 
ern Vn.  Teleg.  Co.,  100  N.  C.  300, 
(I  Am.  St.  Rep.  .590,  21  Am.  &  Eng. 
Corp.  Cas.  124,  2  Am.  Elec.  Cas. 
090,  704.  6  S.  W.  731,  per  Smith, 
('.  J.  But  see  Primrose  v.  Western 
I'n.  Teleg.  Co.,  154  U.  S.  1,  14  Sup. 
Ct.  1098.  38  L.  Ed.  883,  5  Am.  Elec. 
Cas.  809,  827,  14  Sup.  Ct.  1098,  per 
Mr.  Justice  Gray ;  Delaware  &  Atl. 
Teleg.  &  Teleph.  Co.  v.  State,  first 
case  cited  in  this  note.  Examine 
also  cases  in  last  note  herein. 

82  State  ex  rel.  Baltimore  &  Ohio 


Teleg.  Co.  v.  The  Bell  Teleph.  Co., 
23  Fed.  539,  8  Am.  &  Eng.  Corp.  Cas. 
7,  24  Am.  Law  Reg.  573.  2  Am.  Elec. 
Cas.  404,  40U,  per  Brewer,  J.,  cited 
in  Commercial  Un.  Teleg.  Co.  c. 
The  New  England  Teleph.  &  Teleg. 
Co.,  17  Atl.  1071,  15  Am.  St.  Rep. 
893,  2  Am.  Elec.  Cas.  426,  435,  per 
Tyler.  J. 

83  State  ex  rel.  Webster  v.  Ne- 
braska Teleph.  Co.,  17  Neb.  126,  52 
Am.  Rep.  104,  8  Am.  &  Eng.  Corp. 
Cas.  1,  44,  22  N.  W.  237,  1  Am. 
Elec.  Cas.  700,  700,  per  Reese,  J. 

8*  State  ex  rel.  Baltimore  &  Ohio 
Teleg.  Co.  v.  Bell  Teleph.  Co.,  23 
Fed.  539,  8  Am.  &  Eng.  Corp.  Cas. 
7,  24  Am.  Law  Reg.  573,  2  Am. 
Elec.  Cas.  404,  406.  per  Brewer,  J. 
(cited,  Commercial  Un.  Teleg.  Co. 
V.  The  New  Eng.  Teleph.  &  Teleg. 
Co.,  61  Vt.  241,  17  Atl.  1071,  15 
Am.  St.  Rep.  893,  2  Am.  Elec.  Cas. 
420,  435.  per  Tyler,  J.;  State  ex 
rel.  Postal  Teleg.  Cable  Co.  v.  Dela- 
ware &  Atl.  Teleg.  &  Teleph.  Co.,  47 
Fed.  633,  3  Am.  Elec.  Cas.  533.  541, 
per  Wales,  J.)  ;  Central  Un.  Teleph. 
Co.  V.  Fehring,  146  Ind.  189,  45  N. 
E.  64,  6  Am.  Elec.  Cas.  694,  695, 
j)er  Monks,  C.  J.;  Central  Un. 
Teleg.   Co.  v.  Falley,  118   Ind.   144, 
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Under  a  S^juth  Carolina  case  a  tolopliono  conij^any  is  a  com- 
mon carrier  within  a  constitutional  provision  niakiiiii-  certain 
corporations  common  carriers  "  when  engaged  in  the  hiis- 
iness  of  transmitting  intelligence  for  hire."  They  also  are 
declared  to  be  common  carriers  within  the  princi]>les  of  the 
common  law  irrespective  of  any  constitutioiiul  provision  on 
the  subject;  that  is,  that  while  they  arc  not  in  every  sense  of 
the  term  common  carriers  of  goods  and  as  such  subject  to 
the  same  stringent  rules  which  govern  in  ascertaining  tlu; 
liability  of  such  carriers  yet  in  one  sense  at  least  they  are  coni- 


194,  206,  10  Am.  St.  Rep.  114,  19 
N.  E.  604,  2  Am.  Elec.  Cas.  27,  38 
et  seq.,  per  Olds.  ,T.;  S.  C,  124 
Ind.  600,  3  Am.  Elec.  Cas.  533, 
"  common  carrier  of  telephone  mes- 
sages," per  Olds,  J.;  Central  Un. 
Telepli.  Co.  v.  Swovcland.  14  Jnd. 
App.  341,  42  X.  E.  103o.  6  Am. 
Elec.  Cas.  679,  088,  per  Hcinliard. 
J.;  Chesapeake  &  Potomac  Teleph. 
Co.,  etc.  V.  Baltimore  &  Oiiio  Tele-,'. 
Co.,  etc..  (JO  Md.  399,  7  Atl.  809, 
59  Am.  Rep.  107,  IG  Am.  &  En<r. 
Corp.  (as.  219,  "  thcv  are  public  ve- 
hicles of  intelligence,"  per  Alvey, 
C.  J.;  State  e.\  rel.  Amer.  Un. 
Teleg.  Co.  v.  Bell  Teleph.  Co.  (S(. 
Louis  Cir.  Ct.),  22  Alb.  L.  Jour. 
363,  1  Am.  Elec.  Cas.  .304,  per 
Thayer,   J.     See   §  21    herein. 

"  Telephone  companies  like  tele- 
graph companies  are  common  car- 
riers of  information."  Muskogee 
Nat.  Teleph.  Co.  v.  Hall,  118  Fed. 
332,  8  Am.  Elec.  Cas.  04,  65,  per 
Thayer,  Cir.  -I. ;  case  reverses  de- 
cree of  U.  S.  Court  of  Appeals  in 
Indian  Ty.,  4  Ind.  Ty.  18,  and  al- 
firms  decree  of  U.  S.  Court  in  In- 
dian Ty.,  Northern  Div.,  rendered 
April,  1900.  This  decision  con- 
cerned right  to  exclusive   franchise. 

That  the  decisions  that  telephone 
companies    are    common    carriers    is 


"solid  giound"  see  Heaton-Penin- 
siihir  lUitton-Fastencr  Co.  v.  Eure- 
ka Sp<'cialty  Co.,  77  Fed.  288,  293, 
jter   Lurlon,  Cir.  .1. 

The  r<'lati()iis  wliidi  a  tek'ijlione 
company  has  assumed  towards  the 
pul)lic  make  it  a  common  carrier  of 
news,  a  conunon  carrier  in  tiie  sense 
in  which  tiie  telegraph  is  a  com- 
mon earlier,  and  im|)()se  upon  it 
<erlain  well  defined  obligations  of  a 
])ublic  character.  Hockett  v.  State, 
lo.j  Ind.  250,  258.  55  Am.  Rep.  201, 
5  N.  E.  178,  11  Am.  &,  Eng.  Corp. 
Cas.  577,  2  Am.  Elec.  Cas.  1,  8, 
per  Xiblack,  C.  J.,  followed  in  Cen- 
lial  I'n.  Teleg.  Co.  v.  Bradbury, 
KUi  Ind.  1,  5  N.  E.  721,  2  Am.  Elec. 
Cas.    14,   20. 

"  Telephone  companies  have  been 
lield  from  the  first  to  be  common 
carriers  in  the  sense  that  they  are 
bound  to  furnish  service  to  any  one 
offering  to  comply  with  their  rea- 
sonable requirements,  not  only  in 
respect  to  their  public  stations  sys- 
tem, but  also  as  to  the  so-called 
private  system  of  instruments  in- 
stalled in  offices,  residences,  and 
places  of  business."  State  ex  rel. 
Payne  v.  Kinloch  Telephone  Co.,  93 
Mo.  App.  349,  67  S.  W.  684,  8  Am. 
Elec.    Cas.   863,   866,  per  Goode,  J. 
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mon  carriers  of  news  and  cannot  discriminate  in  favor  of  or 
against  anyone.®^ 

§  27a,     Electric    street    railroad  —  Nature    of,    generally  — 
When  a'  franchise   is  granted,   under   legislative   authority   of 


85  State   ox  rel.    Gwynne  v.   Citi- 
zen's Teleph.  Co.,  69   S.  C.  434,  48 
S.    E.   4fi0,    7   Am.    Eiec.    Cas.    838. 
The  court,  per  Mclver,  C.  J.,  said: 
•'  The  first,   and   as   it   seems  to   us 
the  controlling,  question  in  the  case, 
is,    we    think,    conclusively     deter- 
mined by  the  provisions  of  section  3 
of  article  9  of  the  present  constitu- 
tion, which  reads  as  follows:     'All 
railroad,    express,    canal    and    other 
corporations   engaged   in   the   trans- 
portation for  hire  and  all  telegraph 
and   other   corporations   engaged   in 
the  business  of  transmitting  intelli- 
gence for  hire,  are  common  carriers 
in  their  respective  lines  of  business, 
and    are    subject    to    liability    and 
taxation   as   such,'— the   balance   of 
the   section  not  being   pertinent  to 
the    present    inquiry.     Now.    if    the 
respondent,       Citizens'       Telephone 
Company,  is  a  corporation,  and   is 
'engaged  in  the  business  of  trans- 
mitting intelligence  for   hire,'  then 
it  is  expressly  declared  by  the  hign- 
est  authority  to  be  a  common  car- 
rier.    That    it    is    a    corporation    is 
not  and  cannot  be  denied,  and,  as 
vpe  think,   it   is   equally   undeniable 
that  it  is  'engaged  in  the  business 
of      transmitting      intelligence      for 
hire.'     Indeed,   that,    so    far   as   ap- 
pears in  this  case,  is  the  only  busi- 
ness in   which   it   is   engaged.     The 
distinction   sought   to   be   drawn   by 
counsel  for  respondent  in  his  argu- 
ment   here,    between    the    mode    of 
transmitting  intelligence  or  a  mes- 
sage, as  it  is  usually  called,  by  tele- 
graph   and   by   telephone,   is    a   djs- 
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tinction  without  a  difference,  so  far 
as  the  question  with   wiiich  we  are 
concerned  is  involved.     While  it  is 
true  that  a  person  desiring  to  send 
a  message  by  telegraph   to  another 
usually  writes  out  his  message  and 
delivers  it  to  the  agent  of  the  tele- 
graph  company    (though  we  see   no 
reason  why  it  should  not  be   deliv- 
ered  by   word  of  mouth,  or   over   a 
telephone,  as  no  doubt  is  frequently 
the   case),  and  the  agent  transmit 
such    message,    through   the   agency 
of  instrumentalities  provided  by  the 
telegraph      company,      to      another 
agent  of  such  company  at  its  desti- 
nation, who  writes  it  out,  or  deliv- 
ers it  by  word  of  mouth  or  over  the 
telephone  to  the  person  for   whom 
such    message   is   intended,   whereas 
a  person  desiring  to  send  a  message 
by  telephone  simply  goes  to  the  in- 
strument  provided   for   the   purpose 
by  the  telephone  company,  calls  up 
the   agent   of   the   company    at   the 
central  office,  and  expresses  his  de- 
sire to  be  connected  with  the  person 
to  whom  he  wislies  to  speak,  which 
being  done  by  the  agent  of  the  com- 
pany, at  the  central  office,  the  mes- 
sage is  delivered  directly  to  the  per- 
son    for      whom      it     is      intended, 
through    the    instrument    and    over 
the  wires  provided  by  the  telephone 
company    for   the    purpose,   in   both 
instances    the    intelligence    or    mes- 
sage is  actually  transmitted  by  the 
use   of    agencies    and    instrumental- 
ities   furnished  either   by   the    tele- 
graph or  the  telephone  company,  for 
which    they    are   entitled   to   receive 
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a  State  and  municipality,  to  a  traction  company,  subject  to 
conditions  and  restrictions,  and  the  company  proceeds  to  lay 
its  tracks  in  the  streets  and  run  its  cars  thereon,  tluit  ])n)pertv 
and  that  franchise  becomes  impressed  with  a  public  use  that 


proper  comppiisation,  and  one  is 
just  as  much  en<;agod  in  the  busi- 
ness of  transmit!  injT  intelligence  for 
hire  as  the  other.  Both  are  de- 
vices by  wliieli  one  person  is  en- 
abled to  communicate  witli  another 
beyond  the  reach  of  the  human 
voice,  unaided  by  some  artificial  aj)- 
pliance,  and,  although  there  arc 
some  differences  in  the  mode  of 
transmitting  intelligence,  yet  the 
end  sought  and  attained  by  each 
is  subslantially  the  same.  Again, 
it  is  argiu'd  that  there  is  anotiicr 
difference  between  the  telegraph 
and  the  teh'phone  vvhicii  differenti- 
ates the  former  from  tlie  latter,  and 
prevents  legislative  or  constitution- 
al provisions  expressly  a'pplying  to 
tiie  former  from  being  applied  to 
the  latter,  and  that  is  in  the  one 
case  the  purport  of  the  message  or 
intelligence  to  be  transmitted  must 
be  known  to  tlie  agent  of  the  com- 
pany, while  in  the  other  it  need  not 
be.  In  the  first  place,  this  difference 
does  not  always  exist,  as  a  matter  of 
fact;  for  in  many  cases  the  purport 
of  messages  sent  by  telegraph  are 
just  as  effectually  concealed  from 
the  agent  of  a  telegraph  company  as 
a  message  sent  by  telephone, — 'in 
fact,  more  so;  for  in  the  case  of  a 
telegram  in  cipher,  which  is  quite 
common,  the  purport  of  the  message 
is  entirely  concealed,  and  is  intended 
to  be  concealed,  from  the  knowledge 
of  the  telegraph  operator,  and  from 
every  one  else,  except  a  person  hold- 
ing the  key  to  the  cipher,  while,  on 
the  other  hand,  messages  sent  by 
telephone  are  not.  as  matter  of  fact, 
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always  concealed  from  the  knowl- 
edge of  the  agent  of  the  telephone 
company,  nor  from  third  persons 
who  may  choose  to  listen.  But, 
even  if  such  differences  did  exist,  it 
is  dillicult  to  conceive  how  that 
would  affect  the  substantial  identi- 
ty of  the  business  in  which  the  two 
companies  are  engaged.  Again,  it 
is  argued  that  the  framers  of  the 
constitution,  being,  as  they  were, 
familiar  with  the  use  of  the  tele- 
jilione,  would,  if  they  had  intended 
to  include  telephone  companies 
within  the  provisions  of  the  .section 
of  the  constitution  above  quoted, 
have  mentioned  such  companies  by 
name.  Tiiis  argument  is  based 
upon  a  misconception  of  the  funda- 
mental idea  of  the  constitution, 
which  is  that  such  an  instrument  is 
the  organic  law,  and  deals  with  gen- 
eral principles,  and  does  not  anu 
should  not  descend  into  detail-. 
But  the  conclusive  answer  to  such 
argument  is  that  the  framers  of  the 
constitution  certainly  did  not  in- 
tend to  limit  its  operation  to  tele- 
graph companies,  as  otherwise  the 
additional  words,  '  and  other  cor- 
porations engaged  in  the  business 
of  transmitting  intelligence  for 
hire."  would  become  wholly  unmean- 
ing and  useless.  These  additional 
words  were  manifestly  inserted  for 
some  purpose,  and  it  is  impossible 
to  conceive  of  any  other  purpose  ex- 
cept to  include  every  other  corpora- 
tion, by  whatever  name  it  may  be 
called,  and  by  whatever  means  it 
conducts  its  business,  which  may  be 
'  engaged   in    the   business   of   ti  ans- 
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imposes  the  duty  not  only  upon  the  original  grantee  but  also 
upon  every  successive  holder  to  serve  the  public  in  accordance 
with  the  terms  of  the  original  grant.  Such  company  is  not 
only  a  carrier  but  is  a  public  agent  in  exercising  the  powers 


milting   intelligence    for   hire,'   and, 
as  we  have  shown  that  a  telephone 
comiiany   is   engaged    in    that    busi- 
ness,  telephone   companies   must   be 
regarded    as    included    within    the 
terms    of   the    constitutional    provi- 
sion.    The    reference    to    section    3 
(manifestly   a   misprint   for   section 
4)    of  article  8  of  the  constitution, 
and  to  the  act  of   1808    (22   St.  at 
Large,  p.  779),  and  also  act  of  1898 
(22  St.  at  Large,  p.  780),  to  sup- 
port   respondent's    contention,    will 
next   be   considered.     This   constitu- 
tional  provision   simply   forbids  the 
general   assembly  from   passing  any 
law  '  granting  the  right  to  construct 
and   operate  a  street  or  other   rail- 
way, telegraph,  telephone  or  electric 
plant,    or    to    erect    water    or    gas 
works    for    public    uses,    or    to    lay 
mains  for  any  purpose,  without  first 
obtaining   the   consent   of   the   local 
authorities  in  control  of  the  streets 
or  public  places  proposed  to  be  oc- 
cupied   for    any    such    or    like    pur- 
poses.'    What  possible  bearing  this 
provision   can   have   upon   the   ques- 
tion   we    are    considering,    to    wit, 
whether  a  telephone  company  can  be 
regarded   as,    in   any   sense,   a   com- 
mon carrier,  it  is  impossible  to  con- 
ceive.    Indeed,  if  it  has  any  bearing 
at  all,  it  would  seem  to  be  averse 
to  the  contention  of  respondent;  for 
it  seems  to  recognize  the  idea  that, 
when    a    telephone    company    estab- 
lishes its  plant  in  a  town  or  city, 
it    devotes    its    property    to    public 
uses,  and  thus  brings  it  under  leg- 
islative control.     Nor  do  we  see  the 
relevancy  of  the  two  acts  above  re- 


ferred to.     The  former  forbids  tele- 
phone companies    from   making  un- 
reasonable    discrimination     in     the 
rates    at    which    tliey    furnish    tele- 
phone  service   to    its    patrons,    and 
this    necessarily     implies     that     its 
business    is    subject    to    legislative 
control.     The   other   act   simply   in- 
vests the  railroad  commission  with 
power  to  regulate  the  charges  of  ex- 
press companies  for  transportation 
and   the  charges  of  telegraph   com- 
panies for  the  transmission  of  mes- 
sages.    Kut  until  it  is  shown,  as  it 
has  not  and  cannot  be  shown,  that 
the   power    to    regulate    charges    by 
law    is    a    feature    essential    to    the 
business   of   a   common   carrier,   the 
provisions   of  this   act   do   not   even 
tend  to  show  that  a  telephone  com- 
pany is  not  a  common  carrier.     In- 
deed, as  a  matter  of  fact,  the  rates 
of  charges  by  all  classes  of  common 
carriers  —  for     example,     steamboat 
companies  —  are    not    regulated    by 
law.     But,    even    if   there   were    no 
constitutional  jirovision  and  no  leg- 
islation upon  the  subject,  we  are  of 
opinion    that    this    question    is    set- 
tled  by  the   principles  of   the   com- 
mon   law,    which,    being    elastic    in 
tlieir    nature,    may    be    applied    to 
subjects  and  conditions  which  have 
but     recently    become     known     and 
used  in  the  business  of  the  country. 
In   this  State  we  have  no  case,  so 
far  as   w-e   are   informed,   upon  the 
question  whether   a   telephone   com- 
pany  is,   in   any   sense,   a    common 
carrier,  and  we  have  only  two  cases 
relating  to  the  somewhat  analogous 
question  as  to  whether  a  telegraph 
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conferred  and  public  utility  is  the  consideration   for  the  gov- 
ernmental  ^rant.'*" 

Trolley  cars  have  characteristics  of  theii-  own,  such  as 
\vei<>ht,  nionicntuni,  velocity,  and  are  subject  to  quick  control. 
It,  is  said,  however,  that  these  peculiarities  are  not  criteria 
l»y  which  such  cars  are  set  apart  for  leual  treatment  in  a 
class  by  themselves;  but  that  they  are  merely  circumstances 
that  have  sometimes  to  be  taken  itito  account  in  apjiiving 
to  a  particular  case  the  general  rule  gowrning  the  relative 
rights,  duties,  and  obligations  of  pedestrians  and  others  hav- 
ing a  right  to  use  the  streets,  and  the  corporations  running 
such  trolley  cars.^'^ 

§  28.  Electric  street  railroad  —  Relation  to  railroad  and 
street  surface  railway. —  In  ihc  application  of  the  law,  there 
is  a  certain  relation  between  electric  street  surface  railways 
and  railroads,  and  also  between  the  former  and  other  street 
surface  railways,  since  in  all  cases  analogous  ])rinciples  must, 
outside  of  statutoiy  enactments,  to  a  great  extent,  be  resorted 
to  in  determining  legal  points,  arising  in  connection  with  elec- 
tric railways.  This  is  evidenced  by  those  cases  wherein  the  lat- 
ter have  been  organized  luider  general  acts  of  incorporation 
of  street  railways.  But.  this  rule  would  apply  only  to  the 
general  rights,  duties  and  obligations  of  such  corporations.  It 
is  true,  however,  that  in  the  manner  of  its  construction,  both 


company  is  a  common  carrier. 
The  court  tlien  considers  several 
cases  upon  the  question  whetlier 
telegraph  companies  are  common 
carriers  and  concludes:  "We  are 
satisfied,  therefore,  that  while  a 
telephone  company  may  not  he,  in 
every  sense  of  the  term,  a  common 
carrier  of  goods,  and  as  such  sub- 
ject to  the  same  stringent  rules 
which  govern  in  ascertaining  the 
liability  of  such  carriers,  yet,  in 
one  sense  at  least,  it  is  a  common 
carrier  of  news,  and  as  such  bound 
to  supply  all  alike,  who  are  in  like 
circumstances,  with  similar  facili- 
ties,   under    reasonable    limitations, 
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for  the  transmission  of  news,  with- 
out any  discrimination  whatsoever 
in  favor  of  or  against  anyone;  and 
tliis  is  so  under  the  well-settled 
principles  of  the  common  law,  with- 
out the  aid  of  anj^  constitutional 
or  statutory  provision  imposing 
such  an  obligation.'" 

**"  Mayor,  etc.  of  Borough  of 
Rutherford  v.  Hudson  River  Trac- 
tion Co.,  N.  J.  1906,  63  Atl.  84,  88, 
per  Pitney,  J.  See  §§  278,  529 
herein. 

8'  McGrath  v.  North  Jersey  Street 
Railway  Co.,  66  N.  J.  L.  312,  49 
Atl.  523,  10  Am.  Neg.  Rep.  332. 
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of  the  line  and  its  cars,  and  in  the  maintenance  and  operation 
of  the  same,  an  electric  railway  differs  in  many  respects  from 
either  a  commercial  railroad  or  other  street  surface  railways. 
It  differs  from  the  former,  in  that  it  does  not  ordinarily  carry 
freight,  and  in  the  fact  that   it  is  calculated  to  continuously 
and  constantly  relieve  the  burden  of  travel,  or  rather  to  expe- 
dite   travel,    during    the    passage    of    its    cars    over    streets, 
reference  always  being  presumably  had  to  the   rights  of  the 
public  in  said  streets,  and  to  the  use  thereof.     It  also  differs 
from  other  street   surface  railways,   in  that  a  greater  degree 
of  care  should  be  exercised,  commensurate  with  the  increased 
danger  to  the  i)ublic  by  reason  of  the  character  of  the  motive 
power,  the  a])i)liances  used,  the  character  of  the  construction, 
tlie  hiolior  rate  of  speed,  and  the  like.     These  differences,  how- 
ever, iire  rather  questions  of  fact,  by  which  the  ai)plication  of 
the  law  must  be  goveinied.      It  may  be  added  in  this  connec- 
tion, as  stated  elsewhere  in  this  work,  that  the  motive  power 
does  not  determine  whether  or  not  a  railway  is  a  street  rail- 
way.*"*    A    law    which    exemi»ts    stockholders    of    ''  railroad  " 
corporations  from  individual  liability,  in  an  amount  equal  to 
the  amount  of  their  stock,  does  not,  it  is  held,   include  elec- 


»»U7nted     States:     Williams      v. 
City  Elec.  Ry.  Co.    (U.  S.  C.  C,  E. 
D.  Ark.),  41   Fed.  556,  3  Am.  Elec. 
Ca.s.      231.     Florida:     Bloxham      v. 
Consumers  Elec.  L.  &,  St.  R.  Co.,  36 
F]a.    510,   51    Am.    St.    Rep.   44,    18 
So.    444,    29    L.    R.    A.    507.     Ken- 
tucky:    Louisville,    etc.,    R.    Co.    v. 
Louisville,      2      Duv.      (Ky.)       175. 
Michigan:     Nichols    v.    Ann    Arbor, 
etc.,    I!y.  Co.,  87   Mich.   361,  49   N. 
\V.  538.      Minnesota:      Carli  v.  Still- 
water St.  Ry.  Co.,  28  Minn.  373,  41 
Am.  Rep.  290,  3  Am.  &  Eng.  R.  Cas. 
226,     10     X.     W.     205.     Missouri: 
Hannah  v.  Metropolitan  St.  R.  Co., 
2  Mo.  App.   Kep.   699.     Xeiv   York: 
Hornellsville  Elect.  Ry.  Co.  v.  New 
York,  L.  E.  &  W.   R.  Co.,  83  Hun 

(N.  Y.),  407,  31  N.  Y.   Supp.   745 
—  this    case    does    not    decide,    but 


merely  illustrates  the  general   prin- 
ciple    of     the     apjdication     of     the 
street    railroad    law    to    an    electric 
railway,  and  of  this  same  character 
is    Matter    of    Rochester    Elec.    Ry. 
Co.,  57  Hun    (N.  Y.),  56,  32  N.  Y. 
St.  R.  1,  10  X.  Y.  Supp.  379  — this 
case   was   affirmed.    123    X.    Y.    351, 
33  X.  Y.   Supp.  695,  25   X.  E.   381; 
.-^o  also  is  Matter  of  Saratoga  F^lec. 
Ry.   Co.,  58   Hun    (X.   Y.),  287,   34 
N.   Y.   St.   R.   556,   12   X.  Y.   Supp. 
318.     Ohio:     Clement     v.     City     of 
Cincinnati,    16    Bull.    355,    cited    in 
Pclton  V.  East  Cleveland  R.  R.  Co., 
22    Week.    L.    Bull.     (C.    P.    Ohio, 
1889),    67,    3    Am.    Elec.    Cas.    215, 
222.    per    Stone,    J.     Pennsylvania: 
Hestonville,  etc.,  R.  Co.  v.  Philadel- 
phia, 89  Penn.  St.  210.     See  §  168 
herein. 
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trie  Street  car  corporations  or  companies.**"  So,  although  a 
distinction  exists  between  electric  street  railways  and  commer- 
cial railroads,  with  respect  to  freight  traffic,  a  statute  may 
confer  authority  upon  the  fonner  to  carry  persons  and  prop- 
erty in  cars,  for  compensation,  and  such  legislative  enactment 
authorizes  the  operation  of  cars  designed  and  appropriated 
exclusively  for  carrying  freight,  i)r(>perty  or  express  matter."" 
A  railroad  is  not  a  street  railway,  within  the  meaning  of  a 
statute,  jjn.vi<liiig  that  the  formation  of  a  street  railway 
company  is  m»t  authorized  under  said  enactment,  when  the 
proi)osed  route  of  said  railroad  is  not  upon  any  street  or 
highway,  but  ujion  private  land,  just  inside  the  fence,  along 
a  turnpike  road.^^ 

§  28a.  Same  subject. —  In  a  recent  case  it  is  held  that  an 
electric  railway  company  operated  only  by  electricity  is  not  in- 
cluded within  the  term  "  railroad  company  "  within  the  mean- 
ing of  the  railroad  commissioners'  law,  even  though  it  is  owned 
and  managed  by  a  corporation  whose  charter  permits  the  use  of 
steam  as  a  motive  ])ower;  and  that  the  board  of  railway  com- 
missioners has  no  jurisdiction  to  entertain  an  a])plication  by 
a  railroad  conipany  for  leave  to  cross  its  track  with  that  of 
a  railway  (•oiiij)aiiy  using  only  electricity  as  a  motive  power.®^ 

s!>  Ferguson  v.  Sherman,  IIG  Cal.  bciiij,'     'operated     by     steam'     was 

169,  47  Pac.   1023,  37  L.  R.  A.  622,  adopted   as   a   means   of   classifying 

6  Am.  &  Eng.  R.  Cas.    (N.  S.)    567.  railroads,   steam   was   the   only   rec- 

»o  Degrauw   v.   Long  Island  Elec.  ognized  motive  power  employed  for 

Ry.    Co.,    60   N.    Y.    Supp.    163,    43  rapid    transit,    and   that,    therefore, 

App.  Div.  502,  affd.  163  N.  Y.  597,  the  phrase  should  be  interpreted  as 

cited   in  Matter  of  Stillwater  &  M.  covering  any  mechanical  force,  such 

St.  R.  Co.,  171   N.  Y.  589,  597,  un-  as  electricity,  that  afterwards  came 

der  New  York  Laws  1890,  c.  565,  §  into    use    for    that    purpose.     This 

90.     See    Wells    Rd.    Corp.    N.    Y.  view   was  taken   by  the  New  York 

(1899),  p.  221.  §  90;   id.  p.   712,  §  Supreme  Court  of  a  similar  expres- 

90.  sion  occurring  in  a  contract  entered 

91  Gay  V.  Bristol  &  B.  R.  Co.  (C.  into  in  1882,  but  the  Court  of  Ap- 
P.  1899),  22  Penn.  Co.  Ct.  332.  peals  was  of  a  different  opinion  and 

92  Kansas  City,  0.  B.  &  E.  R.  Co.  accordinglj'  reversed  the  case. 
V.  Board  of  Rd.  Commrs.  (Kan.  Prospect  Park  &  Coney  I.  R.  Co.  v. 
1906),  84  Pac.  754.  The  court,  per  Coney  Island  &  B.  R.  Co.,  21  N.  Y. 
Mason,  J.,  said:  "It  might  be  Supp.  1046,  144  N.  Y.  152,  39  N.  E. 
argued  that,  at  the  time  the  test  of  17,   26  L.   R.  A.  610.     If  the  argu- 
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So  a  statute  which  provides  that  all  engine  drivers  and  con- 
ductors must  cause  the  trains  which  they  respectively  drive 
and  conduct  to  come  to  a  full  stop  within  fifty  feet  of  the 
place  of  crossing  where  the  tracks  separate  and  independ- 
ent railroads  cross  each  other,  does  not  apply  to  a  street  rail- 
way. So  as  to  require  street  railroad  cars  to  stop  before 
crossing  a  railroad  track,  even  though  the  word  "  railroad " 
includes  street  railroads  operated  by  electricity  since  the  ques- 
tion whether  a  particular  statute  applies  to  a  certain  form  of 
railroad  is  one  of  construction  and  where  the  language  ob- 
viously does  not  include  a  street  railway  it  will  be  excluded.^^ 
Again  a  motoneer  of  a  street  railway  company  is  not  one  for 
whose  benefit  the  employees'  liability  statute  of  Iowa  was 
enacted  even  though  it  applies  in  tcmis  to  "  every  corporation 
operating  a  railway  "  which  phrase  ordinarily  includes,  when 


nient  were  otherwise  convincing, 
the  failure  to  modify  the  language 
of  the  sections  quoted  in  1901,  when 
the  entire  act  was  remodeled,  must 
be  taken  to  indicate  that,  notwith- 
standing tiic  changed  conditions 
since  the  board  of  railroad  com- 
missioners was  first  established,  the 
legislature  was  still  content  to  lim- 
it its  powers  to  the  control  of  rail- 
roads operated  by  steam."  The 
New  York  case  above  cited  was  a 
suit  brought  for  specific  perform- 
ance of  a  contract  under  which  the 
defendant  had  covenanted  to  run 
cars  to  a  certain  point,  subsequently 
the  defendant  refused  to  run  the 
cars  as  agreed.  The  court,  per 
Bartlett,  J.,  p.  157,  said:  "It  is 
insisted  by  the  defendant  that  the 
adoption  of  the  trolley  system  is  in 
contemplation  of  law  a  use  of  steam 
under  the  clause  in  the  contract 
which  provides  that  if  the  defend- 
ant shall  use  steam  as  a  motive 
power  between  Ninth  avenue  and 
Fifteenth  street,  in  the  city  of 
Brooklyn  and  Coney  Island,  either 
party    can    terminate    the    contract 


on  si.\  months'  notice,  and  that  the 
correspondence  and  answer  in  this 
case  are  equivalent  to  notice  and 
the  contract  no  longer  exists.  We 
agree  with  the  Special  Term  that 
tlie  electrical  system  adopted  by  tiie 
defendant  cannot  be  regarded  as  the 
use  of  steam  as  a  motive  power, 
(Hudson  River  Teleph.  Co.  v,  Wa- 
tervliet  Turnpike  &  R,  Co.,  135  N. 
Y.  .393,  402,  48  N.  Y.  St.  R.  417, 
affg.  fil  Hun,  140,  IGl,  39  N.  Y. 
St.  R.  952,  966,  15  N.  Y.  Supp. 
752,  763.)  It  Avould  be  in  disre- 
gard of  the  obvious  and  natural 
meaning  of  the  language  to  hold 
otherwise.  We  cannot  agree  with 
the  General  Term  that  the  words 
'  steam  as  a  motive  power '  was 
only  another  form  of  referring  to 
rapid  transit  by  whatever  means 
accomplished.  To  so  hold  would  be 
to  make  a  new  contract  for  the  par- 
ties." 

93  Georgia  Ry.  &.  Electric  Co.  v. 
Joiner,  120  Ga.  905,  48  S.  E.  336, 
Ga.  Civ.  Code,  §  2234;  Savannah 
Railway  v.  Williams,  117  Ga  414, 
419. 
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unqualified,  a  street  railway."*  Nor  is  an  electric  car  run  by 
electricity  alone  and  controlled  by  a  motorman  a  *'  locomotive 
engine "  or  a  "  train  upon  a  railway "  within  a  similar 
statute.®'* 


»*  McLeod  V.  Chicago  &  North- 
western Ry.  Co.,  125  Iowa,  270,  101 
N.  W.  77;  Code  Iowa,  §  2071. 

05  Indianapolis  &,  G.  Kapid  Tran- 
sit Co.  V.  Andis,  33  Ind.  App.  G25, 
72  N.  E.  145;  Employers'  Liability 
Act,  189.3,  p.  295,  c.  1.30,  §  1 ;  Burns 
Annot.     St.,     1901,     §     7083.     The 
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court,  per  Robinson,  J.,  states  that 
the  Legislature  has  concluded,  as 
indicated  by  the  language  of  tlie 
statutes,  that  the  general  term, 
"  railroad  "  does  not  include  "  elec- 
tric roads,"  "  intorurban  street  rail- 
roads "  or  "  suburban  street  rail- 
road." 
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§  29.  Constitutional  and  legislative 
control  of  United  States  — 
Generally.  §  35. 

30.  Acts    of    Congress    in    aid    of 

telegrapli   companies. 

31.  Subsidy  acts  continued  —  Re- 

served    power    as    to    tele-  '.Hi. 

gi'aph      lines  —  The     Union 
Pacitic  case.  37. 

32.  Subsidj'  acts  — •  Reserved  pow- 

er as  to  telegrapli  lines  and 

the     Union     Pacific     cases  37a. 

continued. 

33.  Compensation   —   Telegraphic 

services    for    United    States 

—  Western     Union     case —  37b. 

Generally. 

34.  Compensation   —   Telegraphic 

services    for    United    States  37c. 


—  Western  Union  case  con- 
tinued —  Statutes. 
Western    Union    case    contin- 
ued   —    Construction      and 
merger     telegraph     lines  — 
Agreements. 
Western    Union    case    contin- 
ued —  Post   Roads  Act. 
Western    Union    case    contin- 
ued —  The    action    and    de- 
cision. 
Northern       Pacific       case  — 
Contract     with     telegraph 
company  —  Governmental 
services  — Jurisdiction. 
Grant   of   rights    of   way   in 
Indian   Territory  —  Tele- 
graph and  telephone. 
Other  federal  statutes. 


§  29.  Constitutional  and  legislative  control  of  United  States 
—  Generally. —  As  we  have  stated  elsewhere,^  the  Constitution 
and  constitutional  laws  of  the  United  States  are  the  supreme 
law  of  the  land."  Every  part  of  the  territory  under  the  juris- 
diction of  the  Government  of  the  United  States  is,  irrespective 
of  State  lines,  subject  to  its  operation  and  within  its  protec- 


1  Chap.  XI,  herein. 

2  Const.  U.  S.,  art.  6,  par.  2; 
Pensacola  Teleg.  Co.  v.  Western  Un. 
Teleg.  Co.,  96  U.  S.   18,  24  L.  Ed. 


708,  I  Am.  Elec.  Cas.  253,  per  Mr. 
Chief  Justice  Waite.  See  also  quo- 
tations in  Obiter  Dicta  Digest  of 
U.  S.  Sup.  Ct.  Rep.,  Vol.  1,  p.  399. 
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tion,  provided  its  acis  arc  within  the  scope  of  its  powers,  and 
in  so  far  as  National  rights  are  concerned,  whicli  belong  to  all, 
no  part  of  the  country  can  encroach  upon  another.  Within 
this  doctrine  no  State  can,  by  legislati(»n,  exclude  all  connner- 
cial  intercourse  by  telegraph  between  its  citizens  and  those  of 
other  States,  where  the  power  to  control  and  regulate  inter- 
state commerce  is  vested  in  Congress.^ 

§  30.  Acts  of  Congress  in  aid  of  telegraph  companies. — 
"  From  the  beginning  it  seems  to  have  been  assumed  that 
Congress  might  aid  in  developing  the  system;  for  the  first 
telegraph  line  of  any  considerable  extent  ever  erected,  was  built 
between  Washington  and  Baltimore,  only  a  little  more  than 
thirty  years  ago,  with  money  api)ropriated  by  Congress  for  that 
purpose ;  "*  and  large  donations  of  land  and  money  have  since 
been  made  to  aid  in  the  construction  of  other  lines."  ^  The 
acts  last  referred  to  were  what  are  generally  known  as  the 
Pacific  Railroad  Acts,^  and  the  act  of  incorporation  of  the 
Atlantic  and  Pacific  Railroad  Company."  Subsequently  an- 
other statute  was  passed  providing,  in  substance,  that  all  rail- 
road and  telegraph  companies  t«>  which  the  United  States  had 
granted  any  subsidy  in  lands  (»r  bonds  or  loan  of  credit  for  the 
construction  of  either  railroad  or  telegraph  lines,  and  which, 
by  the  acts  of  incorporation  or  amendatory  or  supidementary 
acts,  were  required  to  construct,  maintain  or  operate  telegraph 
lines,  should  thereafter,  by  and  through  their  own  respective 
corporate  officers  and  employees,  maintain  and  operate  for  rail- 
road, governmental,  commercial  and  all  other  purposes,   tele- 

3  Pensacola  Teleg.  Co.  v.  Western  « Act  of  Congress.  July  1,  1802, 
Un.  Teleg.  Co.,  96  U.  S.  1.  24  L.  c.  120,  12  Stat.  489,  and  the  Act  of 
Ed.  708,  1  Am.  Elec.  Cas.  253,  per  July  2,  1864,  c.  216,  13  Stat.  356, 
Mr.  Chief  Justice  Waite.  See  §§  and  other  acts  amendatory  of  the 
65-67,  herein,  as  to  hostile  legisla-  Act  of  1862. 

tion.  7  Act  of  Congress,  July  27,  1866, 

4  Citing  5  Stat.  618.  14     Stat.    292,    "an    act    granting 

5  Pensacola  Teleg.  Co.  v.  West-  lands  to  aid  in  the  construction  of 
em  Un.  Teleg.  Co.,  96  U.  S.  1,  24  a  railroad  and  telegraph  lines  from 
L.  Ed.  708,  1  Am.  Elec.  Cas.  254,  the  States  of  Missouri  and  Arkan- 
per  Mr.  Chief  Justice  Waite,  citing  sas  to  the  Pacific  coast." 

12  U.  S.  Stat.  489.  772;   13  id.  356; 
14   id.   292. 
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graph  lilies  and  exercise  by  themselves  alone  all  the  telegraphic 
franchises  conferred  upon  them  and  obligations  assumed  by 
tliem  under  the  franchises  granted.  Said  statute  further  pro- 
vided for  connection  Avith  said  lines  bv  telegraph  companies, 
which  had  accepted  the  provisions  of  Title  LXV,  Telegraphs, 
of  the  Revised  Statutes ;  also  against  discrimination;  for  appli- 
cation for  relief,  in  case  of  refusal  to  make  or  continue  ar- 
rangements for  interchange  of  business,  to  the  InteVstate  Com- 
merce Commission,  whose  duties  were  specified  —  also  for  the 
security  and  preservation  to  tlie  United  States  of  the  full  bene- 
fit of  its  liens  upon  the  railroad  telegraph  lines;  also  against 
unlawful  interference  with  the  rights  and  equities  of  the 
United  States  in  tlie  premises,  and  for  proceedings  by  the  At- 
torney-General therefor.  Power  was  reserved  to  add  to,  alter 
or  amend  the  act.*  The  Union  Pacific  Railroad  Company  was 
formed  by  the  consolidation,  under  authority  of  the  Pacific 
Railroad  Acts  above  noted,  of  several  companies."  The  At- 
lantic and  Pacific  Railroad  Company  was  authorized  by  its 
act  of  incorporation  to  lay  out,  locate  and  construct,  furnish, 
maintain  and  enjoy  a  continuous  railroad  and  telegraph  line 
with  the  appurtenances.  The  company  was  also  declared  to 
be  a  post  route  and  military  road.'"  The  questions  of  the 
eifect  of  discrimination  by  both  said  above-mentioned  corpora- 
tions, against  telegraph  companies,  claiming  under  the  Post 
Roads  Act  hereinafter  noted ;  the  construction  of  said  acts  and 
the  right  of  said  companies  to  mal<e  exclusive  contracts,  M-ere 
ably  and  exhaustively  considered  by  the  Supreme  and  Circuit 

8  Act  of  August  7,  1888,  c.  772.  cf-ptcl  tlie  aid  provided  by  the  Act 
25  Stat.  382.  See  the  Pensacola  of  .July  1.  18G2,  and  tiie  Denver 
case  cited  in  last  note;  also  the  Pacific  Railway  and  Telegraph 
Union  Pacific  case  cited  in  next  Company,  a  corporation  of  Colo- 
two  sections.  rado."     See  United  States  v.  Union 

9  "The  Union  Pacific  Railroad  Pac.  Ry.  Co.,  and  Western  Un. 
Company,  incorporated  by  the  Act  Teleg.  Co.,  IGO  U.  S.  1,  G  Am.  Elec. 
of  July  1,  1862,  the  Kansas  Pacific  Cas.  G99,  IG  Sup.  Ct.  190,  40  L.  Ed. 
Railway  Company,  formerly  known  319.  per  Mr.  .Justice  Harlan;  Unit- 
as  the  Union  Pacific  Railway  Com-  ed  States  v.  Western  Un.  Teleg.  Co.. 
pany.  Eastern  Division,  which  lat-  and  Union  Pacific  Ry.  Co.,  160  U. 
ter  company  succeeded  to  the  rights  S.  .53,  58,  16  Sup.  Ct.  210,  40  L. 
and  powers  of  the  Leavenworth,  Ed.  337,  per  Mr.  Justice  Harlan. 
Pawnee  and  Western  Railroad  Com-  lo  Act  of  July  27,  1866,  14  Stat, 
pany,  a  Kansas  corporation  that  ac-  292. 
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Courts  of  the  United  States,  and  decided  apjainst  exclusive  con- 
tracts, and  in  favor  of  tho  telegraph  companies  claiming  under 
tho  Post  Koads  Act.' ' 

!5  ;U.  Subsidy  acts  continued  —  Reserved  power  as  to  tele- 
graph lines  —  The  Union  Pacific  case.  —  A^  !>  vai.l  liv  .Mr.  ,liis- 
(icc  Ihirian,  in  this  ca^c.'-  the  title  of  the  act  creatiiii:  the 
Union  Paeiiic  railroad.  "  iii<licaif'd  that  the  snhsidv  i:raMic<l 
was  to  aid  in  the  eonstriiclion  »d"  Imth  a  railroad  and  l(dei:;ra|»h 
line  from  the  Missouri  river  to  tiie  Pacific  ocean,  and  t(»  secure 
to  the  (loverunicut  the  use  of  the  same  t'or  postal,  militarv 
and  other  j)urposes."  'j'his  is  clearly  the  import  throuirhout, 
of  th((  statute,  not  only  jis  to  the  Union  Pacitic  railroad,  hut 
also  as  to  the  other  railroails  mentioned  therein,  and  iu  ihe 
Amendatory  Act  of  ISCK  it  was  further  pn^vith'il.  that  all 
(>i  said  railroad  comj)anie-;,  oi-  any  two  or  more  of  them,  mii^ht 
consolidate  into  one  company,  which  mi<:ht  proceed  thereafter 
"  to  construct  said  railroad  and  hrancdies  and  t(de<:raph  line 
upon  till'  terms  and  conditions  provided  in  this  act."  Suhse- 
(piently  an  act  of  Congress  was  j)assed,''  l.y  which  an  addition 
was  nnide  to  the  Act  of  1S(;l\"  wherehy  the  several  companies 
were  reipiired,  under  ])enalty.  to  operate  ami  use  their  roads 
and  telegraph  foi-  all  purposes  (d*  communication,  travel  or 
transportation,  so  far  as  the  |)ulilic  and  (iovernment  were  con- 
cerned, as  one  connected,  continuous  line,  without  discrimina- 
tion against  other  com|)anios  or  against  persons  reipiirimr  the 
transmission  of  news  and  messages.  .\s  we  have  noted  in  the 
])reeeding  section,   the    Union   Pacific   was   formerl    hv   the  con- 

n  United   States  v.  Union   Paeitic       sidcMcd    hereafter    in    this    chapter. 
i\y.    Co.,    and    Western    Un.    Tele<j.       See   Kx<liisive  Contract. 
Co.,     160    U.     S.     1.     IG    Sup.     Ct.  '-Inited  States  v.  Union  Pacific 

100,  40  L.  Ed.  319,  0  Am.  Elec  Ry.  Co.,  and  Western  Un.  Teleg. 
Gas.  697,  699.  See  Union  Pac.  Ry.  Co.,  160  U.  S.  1.  16  Sup.  Ct.  190, 
V.  United  States,  19  U.  S.  App.  40  L.  Ed.  319.  6  Am.  Elec.  Gas. 
531;  Union  Pac.  Ry.  v.  United 
States,  59  Fed.  813;  United  States 
V.  Western  Union  Teleg.  Co.,  50 
Fed.  28;  Mercantile  Trust  Co.  v. 
Atlantic  &  Pacific  R.  R.  Co.,  63 
Fed.  513,  910,  5  Am.  Elec.  Gas. 
207.  214.     These  cases  wil   be  con- 
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697.  718,  case  reverses  19  U.  S. 
App.  .531.  .59  Fed.  813,  affg.  50  Fed. 
28. 

13  June  20.  1874,  18  Stat.  111.  c. 
331. 

14  To  section  15  of  said  Act  of 
July  1.  1862,  12  .Stat.  489,  496.  c. 
120. 
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solidatioii  ol"  ccrtaiu  of  the  roiuls,  under  said  Acts  of  1862 
and  1864.  Fur  the  benefit,  however,  of  certain  telegraph  com- 
panies that  had  already  expended  large  sums  in  the  construc- 
tion of  telegraph  lines  and  to  relieve  the  subsidized  railroad 
companies  from  at  least  any  present  obligation  to  constrnct 
telegraph  lines  upon  their  respective  rights  of  way,  the  Act 
of  1S(12  '^  provided  that  arrangements  might  be  made  with 
said  telegraph  companies,  "  so  that  the  present  line  of  telegra])h 
between  the  ^Missouri  river  and  San  Francisco  may  be  moved 
npon  (tr  along  the  line  of  said  railroad  and  branches  as  fast 
as  said  roads  and  branches  ai'o  built,"  and  said  removal  should 
be  "  considered  a  fultillmeut  on  the  part  of  said  railroad  com- 
])anies  of  the  provisions  of  this  act  in  regard  to  the  construc- 
tion of  said  line  of  telegraj)!!.''  In  case,  however,  of  disagree- 
ment, s;ii<l  lines  and  telegraph  might  be  removed  without 
prejudice  to  the  rights  of  the  railroad  companies.  A  similar 
])rovisiou  was  c(»ntained  in  the  act  of  ( 'ongn^ss,  known  as  the 
Idaho  Act.""'  Kxteiid<'d  ])o\v('rs  were  gj-anled  tlicrciu  to  the 
Fiiited  States  Telcgra])h  ('om|)any  ami  their  associates,  for  tlu^ 
('(instruct ion  of  a  line  or  lines  r)f  magnetic  telegraph,  between 
tlie  ^Iis-..uri  river  and  San  Francisco,  on  such  routes  as  they 
might  select. 

§  .Si'.  Subsidy  acts  —  Reserved  power  as  to  telegraph  lines 
and  the  Union  Pacific  case  continued. —  it  ai>pears,  tlierefore, 
from  a  consideration  of  the  several  subsidy  and  amendatory 
acts,  that  the  object  of  giving  governmental  aid  to  the  cor- 
porations named  under  the  Act  of  1862,'^  was  to  promote  the 
public  interest  and  welfare  and  to  entitle  the  Government  at 
all  times,  and  particularly  in  times  of  war,  to  the  use  and 
benelit  of  such  railroa<l  and  telegraph  lines,  for  postal,  mili- 
tary and  other  purposes.  Congress  also  reserved  the  power  of 
exercising,  at  any  time,  the  right  to  add  to,  alter,  amend  or 
repeal  such  act,  due  regard  being  had  to  the  rights  of  the  com- 
panies named  therein.  There  was,  however,  no  other  express 
limitation   upon  this   reservation  of  power.     But   as  was   de- 

13  §   19.  nuinication     between     the     Atlantic 

"Of    July    2,    1864,    c.    220.    13  nnd  Pacific  States  and  the  Territory 

Rtat.  373,  entitled  "  An  act   for  in-  of  Idaho." 

creasf-d    facilities   of   telepraph   com-  '7  See  the  two  precedinjr  sections. 
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clared  by  Mr.  Justice  Harlan  in  this  case,  "  It  would  not  be 
competent  for  Congress,  under  the  guise  of  altering  and  amend- 
ing the  act  in  question,  to  impose  upon  the  railroad  company 
duties  wholly  foreign  to  the  objects  for  which  it  was  created, 
or  for  which  governmentid  aid  was  given.  Neither  could  it, 
by  such  alteration  or  amendment,  destroy  rights  actually  vested 
or  disturb  transactions  fully  consunmiated."  ^^  As  we  have 
already  noted,  CongTcss,  subseiiuently  in  1888,^^  legislated 
with  a  design  to  enforce  its  policy  of  promoting  the  public  in- 
terests and  general  welfare,  and  ''  it  may  be  that  Congress 
passed  the  Act  of  1888  because,  in  its  judgment,  the  rights  of 
the  Government  and  of  the  public,  in  the  matter  of  telegraphic 
communication,  could  be  fully  secured,  or  effectively  guarded 
only  by  means  of  telegraj)!!  lines  maintained  and  operated  by 
a  corporation  deriving  its  power  from  the  General  Government 
and  subject  in  respect  to  the  general  ronduct  of  its  affairs  to 
general  supervision  and  control."  -"  Again,  by  virtue  of  the 
above-mentioned  reservation  of  power,  the  court  declared  that 
it  must  be  held  that  Congress  intended  to  keep  within  its  con- 
trol the  entire  subject  of  railroad  and  telegraphic  communi- 
cation, between  the  Missouri  river  and  the  Pacific  ocean, 
through  the  agency  of  the  corporations  which  it  had  created, 
or  which  had  accepted  the  governmental  aid.  It  was  also  de- 
termined that  said  corporations  could  not  make  any  arrange- 
ment or  contract  with  telegraj)!!  companies  which  would  pre- 
vent Congress,  for  all  time,  from  othenvise  providing,  or  which 
would  relieve  them  from  the  obligation  to  exercise,  by  their 
officers  and  agents,  exclusively  the  telegraphic  franchises 
granted,"^  and  this  obligation  would,  of  necessity,  extend  to 
the  consolidated  Union  Pacific  railroad  and  to  its  main  lines 
and  branches,  since  it  originally  extended  to  the  railroad  com- 
jianies  which  were  absorbed  by  said  consolidation.  Another 
principle  was  also  involved   in   this  Union   Pacific  case,   and 

18  United  States  v.  Union  Pacific  25    Stat.    382,    given    in    substance. 

Ry.    Co.,    and    Western    Un.    Teleg.  See  §  30  herein. 

Co.,     160    U.     S.     1,     16    Sup.     Ct.  20  United  States  v.  Union  Pacific, 

190,    40   L.    Ed.    319,    6    Am.    Elec.  Ry.    Co.,    etc.,     160    U.     S.     1,     16 

Cas.  697,  733,  citing  Sinking  Fund  Sup.  Ct.  190,  40  L.  Ed.  319,  6  Am. 

Cases,  99  U.  S.  700,  718,  719,  720.  Elec.  Cas.  734,  735,  per  Mr.  .Justice 

10  Act   of  August  7,   1888,  c.   772,  Harlan. 

21  Citing  numerous  cases. 
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that  was,  that  the  charter  of  said  railroad  imposed  upon  it 
the  duty  of  constructing,  operating  and  maintaining  a  line  of 
telegTaph  for  commercial  and  other  purposes,  which  was  in  its 
nature  a  public  duty.  The  conferred  right  to  operate  a  tele- 
graph line  and  to  collect  tolls  for  its  use  was  the  most  valuable 
part  of  the  franchise.  The  railroad  company  had  no  right  to 
transfer,  alienate  or  divest  itself  of  its  powers,  duties  and 
trusts,  without  express  authority  of  Congress,  for  they  had 
been  granted  for  a  large  consideration  and  for  a  great  public 
purpose,  upon  a  promise  to  perform  as  granted,  or  in  accord- 
ance with  the  accepted  terms  of  the  grant.  Upon  the  facts, 
therefore,  and  for  the  reasons  stated,  an  agreement  would  be 
invalid,  which  attempted  to  transfer  to  a  telegraph  company 
the  telegraphic  franchises  granted,  to  be  exclusively  exercised 
by  the  transferee,  except  as  to  so  much  only  of  the  telegaph 
wires  as  should  be  required  by  said  railroad  company  for  the 
necessities  of  its  own  business.  Such  agreement  would  also 
be  void  in  view  of  the  power  conferred  by  Congress  upon  tele- 
graph companies,  under  the  Post  Roads  Act  and  amendatory 
or  additional  acts. 2-  It  was  also  held,  that  Congress,  in  view 
of  the  aforesaid  several  acts  and  amendments,  could  require 
any  railroad  company  wliieh  received  the  aid  granted,  to  main- 
tain and  operate,  thrc)Ugh  its  oAvn  officers  and  employees,  ex- 
clusively, telegraph  lines  on  or  over  its  roadAvays,  to  be  used 
for  railroad,  governnientul,  commercial  or  otlier  ]>urposes,  and 
that  such  railroad  should  itsolf,  alone,  exercise  the  telegraphic 
franchises  conferred  by  the  acts  of  Congress,  the  reservation  of 
power  in  Congress  being  sufficient  for  said  purpose,  subject  to 
the  limitations  above  noted. "^ 

^  .';:;.  Compensation  —  Telegraphic  services  for  United  States 
—  Western  Union  case  —  Generally. —  \\'f  have  considered  in 
the  three  preceding  sections  the  several  subsidy  acts  and  grants 
in  aid  of  railroad  and  telegraph   lines;   the  consolidation  of 

22  Act  of  Congress.  July  24,  1866,  Co.,  160  U.  S.  1,  16  Sup.  Ct.  190, 
14  Stat.  221,  c.  2.30;  Act  of  June  40  L.  Ed.  319,  6  Am.  Elec.  Cas.  097, 
8,  1872,  17  Stat.  pp.  308,  309;  U.  revg.  19  U.  S.  App.  531,  59  Fed. 
S.  Rev.  Stat.,  §  3064.  813,   affg.    50   Fed.    28.     The  above 

23  United  States  v.  Union  Pacifir  two  sections  are  in  substance  the 
Ry.    Co.,    and    Western    Un.    Teleg.  opinion  of  Mr.  Chief  Justice  Harlan. 
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several  roads  into  llio  Union  Paeitic —  tlio  tinties  of  sucli  roads; 
the  riglits  of  the  United  States  Govenimcnt,  in  reizard  to 
telegraph  lines,  and  the  olToct  of  the  exclusive  agreement  be- 
tween the  Union  Paeitic  Railroad  Company  and  the  Western 
Union  Telegra})h  Company,  We  shall  elsewhere  consider  the 
elfect  of  the  Post  Roads  Act  and  the  inability  of  any  railroad 
over  which  interstate  connnerce  is  carried  on  to  exclude  from 
its  roadway  any  State  telegraph  company,  which  has  availed 
itself  of  the  benefits  of  said  act  and  which  submits  to  the  con- 
ditions imposed  therein.  On  tiie  same  day  that  the  case  cover- 
ing the  matters  ab(»ve  stated  '-'  was  decided,  another  decision 
was  rendered  -^  by  the  same  court,  wherein  some  of  the  facts 
in  the  former  case  were  restated,  and  the  statutes  again  con- 
strued. The  principal  point,  however,  in  this  latter  case  was 
that  of  the  retention  and  application  by  the  United  States 
Government  of  the  amount  of  compensation  due  the  railroad 
companies,  from  time  to  time,  for  teleirniphic  services  rendered 
to  the  Goveniment. 

§  34.  Compensation  —  Telegraphic  services  for  United  States 
—  Western  Union  case  continued  —  Statutes. —  The  Act  of 
18(34  -''  "  provided  tliat  only  '  one-half  '  of  the  compensation  for 
services  rendered  for  the  Goveniment  by  the  companies  named 
in  the  act,  '  shall  be  required  to  be  applied  to  the  payment  of 
the  bonds  issued  by  the  Government  in  aid  of  the  construction 
of  said  road.'  "  In  1878,  the  Thurman  Act  ^^  provided  that 
"  the  whole  amount  of  compensation  which  may,  from  time  to 
time,  be  due  to  said  several  railroad  companies,  respectively, 
for  services  rendered  for  the  Government,  shall  be  retained  by 
the  United  States,  one-half  thereof  to  be  presently  applied  to 
the  liquidation  of  the  interest  paid  and  to  be  paid  by  the 
United  States  upon  the  bonds  so  issued  by  it.  as  aforesaid,  to 
each  of  said  corporations  severally,  and  the  other  half  to  be 
turned  into  the  sinking  fund  hereinafter  provided,  for  the  uses 

:*  United  States  v.  Union  Pacific  Co.,  160  U.  S.  53.  16  Sup.  Ct.  210, 

R}'.    Co.,    and    Western    Un.    Teleg.  40  L.  Ed.  337;  case  same  name,  45 

Co..   160  U.  S.   1,   16  Sup.  Ct.   190.  Fed.   221,  3  Am.   Elec.   Cas.   563. 
40  L.  Ed.  319,  6  Am.  Elec.  Cas.  697.  26  U.    S.,   July    2,    1864,    13    Stat. 

See  §§  30.  31  and  32,  herein.  356.  c.  216,  §  5. 

25  United   States   v.    Western    Un.  27  ]\iay  7,  1878,  20  Stat.  56.  c.  96, 

Teleg.   Co..    and    Union    Pacific    Ry.  §  2. 
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therein  mentioned."  The  Attorney-General  was  also  empow- 
ered to  enforce  by  proper  proceeding  the  rights  of  the  Govern- 
ment given  under  said  acts. 

§   35.     Western  Union  case  continued  —  Constniction  and  mer- 
ger telegraph  lines  —  Agreements. —  '•  On  the  10th  day  of  June, 
lb  GO,  C■ongre^^s  passed  an  act  to  '  facilitate  communication  be- 
tween the  Atlantic  and  Pacific  States  by  electric  telegraph."  ^^ 
Under  this  act  the  Pacific  Telegraph  Company  and  the  Cali- 
fornia State  Telegraph  Company  began  and  completed  in  1S63, 
and  put  into  operation,  a  line  between  St.  Joseph,  Missouri, 
and  San  Francisco,  **  upou  substantially  the  route  afterwards 
adopted  by  the  Union  Pacific  Railroad  Company,  for  its  road 
between   Omaha   and   Ogden."     Subsequently,  under  the   Act 
of  1862,2»   the  lines  of  said  telegraph  companies  were  trans- 
ferred to  the  south  side  of  said  railroad,  but  without  any  ar- 
rangement with  the  latter.     "  In  1804,  the  Pacific  Telegraph 
Company  was  consolidated  with,  and  in  1807  the  California 
State  Telegraph  Company  was  leased  to,  the  Western   Union 
Telegraph  Company."     Under  certain  agreements  ^°  the  Union 
Pacific   Railroad    Company    leased    its   telegraph    line   to    the 
Atlantic    and    Pacific    Teleoraph    Company,    and    the    latter 
operated   the  same   "  until   about   February   1,   1881,  when   it 
was  merged  into  the  Western  Union  Telegraph  Company,  by 
consolidation."     In  18GG,  on  February  27th,  the  United  States 
Telegraph  Company,  which  had  been  constructing  its  line  under 
the  Idaho  Act,^*  transferred  its  lines,  and  the  right  to  extoml 
the  same,  to  the  Western  Union  Telegraph   Company.     This 
line  was  upon  the  right  of  way  of  the  Leavenworth,  Pawnee 
and    Western    Railroad    Company,    which    came    subsequently 
under  the  control  of  the  Union  Pacific,  and  this  telegraph  line 
was  completed  from  Wyandotte,  Kansas,  to  Denver.     The  said 
Leavenworth,  etc.,  railroad,  constructed  no  line  of  telegraph, 
although  it  received  the  lands  and  bonds  provided  for  full  per- 
formance of  the  conditions  of  the  acts  of  Congress.     On  July 

28  12  Stat.  41,  c.   137.  3i"An    act    for    increased    facili- 

29  July  1.   1862,  §  19.  ties     for    telegraph     communication 

30  These  agreements  were  an-  between  the  Atlantic  and  Pacific 
nulled  in  the  former  ease  of  Septem-  States  and  Territory  of  Idaho." 
her  1.  ISfin.  and  December  14  or  20.  Act  of  July  2,  1864,  13  Stat.  373, 
1871.     Sop  §§   :{0-32  herein.  c.   220. 

A  81 


§§36,37  GOVERNMENT    GRANTS    AND    RIGHTS. 

1,  1881,  the  Western  Union  Telegraph  Company  and  the 
Union  Pacific  Railway  Company  agreed  ^^  that  the  former 
should  operate  all  the  telegraph  lines  specified  in  the  agree- 
ment, and  that  all  of  the  telegraph  lines  and  wires  covered  by 
the  contract,  whether  belonging  to  or  used  by  the  telegraph 
or  railroad  company,  should  form  part  of  the  general  system 
of  the  telegraph  cniiipany,  and  the  telegraph  company  was  to 
protect  the  railway  (•(.in|)any  from  the  payment  of  all  taxes 
upon  said  telegrajdi  property.  The  railway  company  was  also 
to  be  saved  harmless  fmm  claims  of  indemnity  or  loss  or  dam- 
age arising  from  negligence  or  failure  in  transmitting  mes- 
sages, whether  commercial  or  public.  All  commercial  and 
public  business  done  at  all  telegraph  stations  of  the  railway 
company,  and  a  full  account  of  all  receipts  therefrom,  were  to 
be  rendered  to  the  telegraph  company,  and  "  one-half  of  the 
cash  receipts  at  telegraph  stations,  maintained  and  operated 
by  and  at  the  expense  of  the  railway  company,"  were  to  be 
returned  to  the  latter. 

§  36.  Western  Union  case  continued  —  Post  Roads  Act. —  On 
June  7,  1867,  the  Western  Union  Telegraph  Company  for- 
mally accepted  the  provisions  of  the  Post  Roads  Act,  and  the 
compensation  for  sending  Government  messages  was  fixed  by 
the  Postmaster-General  about  January  1,  1873.  "  The  Union 
Pacific  Railway  Company  never  accepted  the  provisions  "  of 
said  act  as  to  its  telegraph  line. 

§  37.  Western  Union  case  continued  —  The  action  and  deci- 
sion.—  An  ''  action  was  brought  by  the  United  States  to  recover 
from  the  defendants  in  error,  the  sum  of  $12,495.62,  wliicb 
amount,  it  is  alleged,  was  paid  to  the  Western  Union  Telegraph 
Company,  on  account  of  telegraph  messages  transmitted  for  the 
Government,  after  July  1,  1881,  over  telegraph  lines  operated 
by  that  company,  on  and  over  the  route  of  the  Union  Pacific 
railway,  and  was  wrongfully  divided  between  the  two  defend- 
ants,^^ in  disregard  of  the  rights  of  the  United  States."  "  ISTo 
record  was  kept  of  business  done  under  the  agreement  of  1881, 

32  This    agreement    was    annulled  33  The    Western    Un.    Teleg.    Co., 

in  the  former  case,  see  two  preced-       and  Union  Pacific  Ry.  Co. 
ing  sections  herein. 
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and  the  parties  have  stipulated  that  '  it  is  now  impossible  to 
prove  over  what  particular  wire  or  wires  the  messages    *    -    * 
were  actually  transmitted,  but  a  part  were  sent  over  what  prior 
to  1881  were  the  wires  of  the  railroad  companj^,  and  the  bal- 
ance over  the  wires  owned  by  the  telegi-aph  conii)any.'  "     Upon 
the  facts  set  forthj^"*  the  court  declared  that  "  it  is  clear  under 
the    Acts    of    18G2,    1864    and    1878,    that    the    Government 
*     *     *     could     *     *     *     have  retained  and  applied,  as  in  the 
acts  of  Congress  required,  all  sums  clue  from  it  on  account  of 
messages  sent  or  received  by  it  over  the  telegraph  line,  con- 
structed   by    the    Union    Pacitic    Railroad    Company."^^     Xo 
agreement  between  that  company  and  the  Western  Union  Tele- 
graph Company,  transferring  to  the  latter  the  control  of  the 
telegraph  line  constructed  by  the  railroad  company  could  af- 
fect the  rights  of  the  United  States.     *     *     *     It  is  because 
of  tlie  impossibility  of  now  distinguishing  between  these  two 
classes  of  messages,   that  this   action   proceeds,   and  can   only 
proceed,  upon  the  theory  that  the  length  which  tlie  telegraph 
line,  constructed  by  the  railroad  company,  bears  to  the  entire 
distance,  in  whatever  part  of  the  United  States,  from  the  point 
of  origin  of  a  telegraph  message  to  the  point  of  its  destination, 
measures  the  proportion  which  might  have  been  regularly  re- 
tained by  the  Government  of  the  entire  sum  earned  by  the 
telegraph  company  for  transmitting  and  delivering  such  mes- 
sages.    According  to  this  theory  the  presumption  must  be  in- 
dulged that  every  message  delivered  to  the  telegraph  company 
for  transmission,  and  which  passed  over  the  whole  or  some  part 
of  the  general  route  of  the  Union  Pacific  railway,  passed  over 
the  telegraph  line  constructed  on  tlie  north  side  of  that  route 
by  the  railroad  company,  but  operated  by  the  telegraph  com- 
pany, rather  than  over  the  line,  on  the  south  side  of  that  route, 
owned  by  the  telegraph  comj^any.     Xo  such  presumption  can 
be  justified  upon  any  principle  of  right  or  justice."     It  was 
also  declared  that  the  Western  Union  having  a  line  of  its  own 
on  the  railroad  company's  right  of  way,  and  having  accepted 
the  conditions  of  the  Post  Roads  Act,  authorizing  the  fixing 

3*  See    also    the    four     preceding  33  Citing  Sinking  Fund  Cases,  09 

sections    taken    substiuitially    from       U.  S.  700. 
the    statement    of   tlie    case    by    Mr. 
Justice  Harlan. 
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of  rates  for  Govcninient  biHino>s,  was  at  lihorty  to  transmit, 
at  rates  fixed  l>y  the  Postniaster-CJeneral,  niessai;es  for  the  (Jov- 
ernnient  over  its  own  lines  instead  of  ovt-r  tlie  railma*!  tele- 
jirapli  lines,  there  bein<^  no  express  or  iinplicil  airreenient  to 
the  contrary  and  no  directions  <>;iven  in  the  matter  hv  the  repre- 
sentative of  the  Government.  IJnt  if  sai<l  tele<;raph  company, 
in  the  ahsence  of  a  direction  not  to  do  so,  used  the  railroad 
telegraph  line  for  transmitting  Government  messages,  then  the 
sum  due  therefor  could  be  retained  and  applied  bv  the  United 
States  in  a<'cordance  with  the  Act  of  1S78,  an<l  the  tdeiirajih 
company,  irrespective  of  the  agreement  of  .Inly  1,  issl, 
'■  wt>iild  bo  bound  to  take  notice  of  the  fact  that  the  (rail- 
road) telegraph  line  was  constructed  with  the  aid  of  the  Gov- 
ernment, and  that  its  earnings  on  account  of  public  biisiness 
were  dedicatecl  by  Congress  to  sjM'citic  purposes.  It  results 
that,  ahhi.uiih  the  I'nitetl  States  was  entitled  to  retain  an<i 
ap|>ly,  as  directed  by  ("niigress,  all  sums  <lue  from  the  Goveni- 
ment,  on  account  of  the  use  by  the  telegraph  comj)any,  for 
public  business,  of  the  telegraj)li  line  constructed  by  the  rail- 
road company,  the  entire  absence  of  proof  as  to  the  extent  to 
which  that  line  was,  in  fact,  so  used,  renders  it  impossible  to 
ascertain  the  amount  inij)roperly  ])aid  to,  an<l  without  right 
retained  by,  the  telegraj)!!  (■omj>any,  and  subscMpiently  divided 
between  it  and  the  railroail  company.  Ipon  this  ground,  we 
adjudge  that  the  court  below  did  not  err  in  directing  a  verdict 
for  the  defendants."  ^^ 

§  37a.  Northern  Pacific  case  —  Contract  with  teleg^raph  com- 
pany—  Governmental  services  —  jurisdiction. —  A  contract  be- 
tween a  i-ailroad  couipany  ami  a  telegraph  company  providecl 
that  the  latter  should  construct  a  line  of  t<'legrapli  along  the 
riglit  of  way  of  the  former,  the  raili-oad  company  to  have,  upon 
completion  of  the  line,  the  right  to  the  exclusive  use  of  one 
of  the  two  wires  constructed,  and  the  further  right  to  stretch 
upon  the  poles  such  other  wires  as  in  its  judgment  should  be 
necessary,  for  which  rights  the  railroad  company  was  to  pay 
to  the  telegraph  company  one-third  of  the  actual  cost  of  con- 

■t«  United  Stnfos  v.  Western  Un.  40  L.  Kd.  337,  per  :\rr.  Justiee  llar- 
Tele.s.  Co..  and  Union  Pacific  Ry.  Ian;  S.  C.  45  Fed.  2-21.  .3  Am.  Elec. 
Co..   160  U.  S.   ri3.   10  Sup    Ct.  210,       Cas.   563. 
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structing  the  line.  The  railway  company  was  also  required 
to  transport  the  property  and  employees  of  the  telegraph  com- 
pany engaged  in  the  construction  and  maintenance  of  the  tele- 
graph line  free  of  charge.  There  was  also  a  further  condition 
forbidding  the  granting  of  like  privileges  to  other  telegraph 
companies.  But  there  was  nothing  in  the  contract  forbidding 
the  railway  company  to  admit  another  telegraph  company  to 
its  right  of  way,  nor  forbidding  the  railway  comi)any  to  do  a 
public  and  commercial  business  over  its  own  lines,  three  wires 
extending  over  the  entire  line  being  under  the  exclusive  control 
of  the  railroad  company  at  the  time  of  the  passage  of  the 
Act  of  Congress  of  Aug.  7,  1888,  c.  772  (25  Stat,  at  L.  382, 
383,  U.  S.  Comp.  Stat.  1001,  p.  3r)83).  At  that  time  the  rail- 
road company  at  once  attempted  to  conform  to  the  require- 
ments of  that  enactment  by  issuing  an  order  to  its  telegraph 
operators  reciting  that  it  was  for  the  express  purpose  of  com- 
plying with  the  statute  and  requiring  them  to  accept  and  trans- 
mit all  public  and  commercial  messages  offered  to  them  for 
transmission  over  its  lines  as  far  as  the  same  extended  and  over 
the  lines  of  connecting  companies  to  points  beyond  its  own  lines. 
It  was  held  that  the  defendant  railroad  company  had  at  all 
times  since  the  passage  of  the  Act  of  1888,  by  and  through 
its  respective  corporate  officers  and  employees  maintained  and 
o})eratcd,  for  railroad,  governmental,  connnercial  and  all  otlier 
purposes,  a  line  of  telegraph  coextensive  with  its  railroad  sys- 
tem; that  if  the  contracts  between  said  companies  were  fully 
performed  (the  contract  sought  to  be  annulled  was  terminated 
Jan.  31,  180'.))  they  contained  no  provision  which  would 
obstruct  the  railntad  company  in  the  performance  of  its  duties 
under  the  Act  of  ISMS.'*'      Tlie  decree  in  this  case  dismissing 

37  United   States  v.   Northern   Pa-  ajjents,    for   comniereial    and    public 

cific  K.  Co.    (C.  C. ),  120  Fed.  540.  purposes,    a    line    of    telegraph    eo- 

The    court,    per    Aniidon,    Dist.    J.,  extensive  with  its  line  of  road,"  and 

said:     "  In  a  general  way,  this  suit  tlien  stated  that  there  were  "  many 

presents  the  same  question  as  aros<'  jioints    of    marked    and    controlling 

in  United  States  v.    Union   Pac.   R.  diiTerence.     Tlie  distinctive   features 

Co.,   160  U.  S.   1,   16  Sup.  Ct.   190.  of   the   contract    in    tlie   Union    Pa- 

40  L.  Ed.  319.     It  is  prosecuted  to  cific  case  were  ( 1 )  that  the  railway 

compel   the    Northern   Pacific    Rail-  company  should  not  give  permission 

way  Company  to  maintain  and  car-  to  any  other  telegraph  company  to 

rj'    on,    by    its    own    officers    and  construct  or  operate  any  telegraph 
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the  bill  upon  the  merits  was,  however,  reversed  in  the  Circuit 
Court  of  Appeals  upon  the  ground  that  the  Western  Union 
was  not  properly  suable  in  the  district  of  Minnesota  without 
its  consent,  where  it  had  reasonably  presented  its  objection  by 
a  plea  to  the  jurisdiction;  that  the  bill  should  have  been  dis- 
missed upon  that  iirouml  and  not  ui)on  the  merits;  that  this 
conclusion  rendered  it  mmecc^-ary  to  consider  whether  or  not 
the  Act  of  August  7,  1MS8,  applied  to  the  Northern  Pacific 
or  whether  that  company  Iia<l  (•oni|)li('d  with  the  reiiuirements 
of  the  Act  of  July  2,  l:S()-l,  by  which  it  was  incorporated,  and 
the  bill  was  dismissed   without  ])rejudice."''^ 

§  ;}71).  Grants  of  rights  of  way  in  Indian  Territory  —  Tele- 
graph and  telephone. —  Congrt'ss  in  the  exereise  of  its  power 
to  regulate  commerce  has  full  authority  to  grant  rights  of  way 
tlirough  the  land  domiciled  by  Indian  tribes  in  Indian  Terri- 
tory and  having  by  the  Act  of  March  3,  11)01,  31  Stat,  at  L. 
10S3,  exercised  this  power  by  authorizing  the  Secretary 
of  the  Interior  to  grant  such  rights  of  way  for  the  con- 
struction, operation  and  maintenance  of  telephone  and  tele- 
graph lines,  it  follows  that  none  of  the  Indian  tribes  could 
grant  an  exclusive  right  to  any  one  company  and  that  grants 
by  such  tribes  were  annulled  by  the  statute.^''* 

line  upon  the  lim.^  or  roadway  of  dptlared  that  the  statute  of  July 
the  railway  company  without  the  24,  1806,  had  no  bearing  on  suit 
consent  in  writing  of  tlie  telegraph  as  brought  and  added  "  that  neither 
company;  (2)  that  the  railway  of  the  provisions  which  were  con- 
company  should  not,  without  the  demned  in  the  Union  Pacific  case" 
consent  of  the  telegraph  company,  was  embraced  in  the  contract  in 
transmit   commercial   or   paid    busi-  suit. 

ness  from  any  station  where  the  38  United  States  v.  Northern  Pac. 
latter  had  an*  office,  and  that  the  R.  Co.  (C.  C.  A.),  134  Fed.  715. 
railway  company  should  account  ■''■'  Muskogee  Nat.  Teleph.  Co.  v. 
for  and  pay  over  to  tlie  telegraph  Hall,  118  Fed.  382,  385,  rev'g  de- 
oompany,  at  the  tariflf  rates  estab-  cree  of  U.  S.  Ct.  App.  in  Indian 
lished  by  the  latter,  all  sums  receiv-  Ty.,  4  Ind.  Ty.  18,  and  aff  g  decree 
ed  by  tiie  railway  company  for  mes-  in  U.  S.  Court  in  Indian  Ty.  Nortli- 
sages  sent  from  points  where  the  em  Division,  rendered  April,  190U. 
telegraph  company  had  no  separate  General  rirjht  of  najj  through  In- 
office."  The  court  confined  its  de-  dian  Territory. — "  That  the  right 
cision  in  tlie  principal  case  to  the  to  locate,  construct,  own,  equip,  op- 
provisions  of  tlie  Act  of  1888,  and  erate,  use,  and  maintain  a  railway 
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8  37c.  Other  federal  statutes.— In  addition  to  the  statutes 
considered  under  the  preceding  sections,  Congresa  has  passed 
laws  relating  to  rights  of  way;  electric  power  plants;  private 
messages  over  telephone  lines  controlled  by  the  treasury  de- 
partment; the  use  of  electricity  by  private  persons  m  Yellow- 
stone Park;  a  telephone  system  in  Hawaii;  the  inspection  ol 


and  telegraph  and  telephone  line  or 
lines  into,  in,  or  through  the  Indian 
Territory,   together    with    the    right 
to  take  and  condemn  lands  for  right 
of   way,    depot    grounds,   terminals, 
and  other   railway   purposes,  in  or 
through  any  lands  held  by  any  In- 
dian  tribe  or   nation,   person,   indi- 
vidual, or  municipality  in  said  Ter- 
ritory, or  in,  or  through  any  lands 
in  said  Territory,  which  have  been 
or  may  hereafter  be  allotted  in  sev- 
eralty to  any  individual  Indian  or 
other    person     under    any    law    or 
treaty,   whether    the    same   have    or 
have  not  been   conveyed   to  the  al- 
lottee,   with    full    power    of    aliena- 
tion, is  hereby  granted  to  any  rail- 
road company  organized  under  the 
laws    of   the   United    States,    or    of 
any  State  or  Territory,  which  shall 
comply     with     this     Act."     U.     S. 
Comp.  Stat.  Supp.  1905,  p.  371,  Act 
Feb.  28,  1902,  c.  134,  §  13,  32  Stat. 
at  L.,  p.  47. 

Condemnation  of  right  of  if  ay 
through  Indian  Territory  by  rail- 
way and  telegraph  or  telephone 
lines,  see  U.  S.  Comp.  Stat.  Supp. 
1905,  p.  374,  Act  Feb.  28,  1902,  c. 
134,  §  17.  32  Stat,  at  L.,  p.  49. 

Jieg  Illation  of  charges  on  tele- 
graph and  telephone  lines. —  Under 
the  United  States  statutes  for 
grants  of  a  general  right  of  way 
to  railroads  through  Indian  Terri- 
torv  it  is  provided  that  "  The 
grants  herein  are  made  upon  the 
condition  that  Congress  reserves  the 


right  to  regulate  the  charges  for 
freight  and  passengers  on  such 
railways  and  messages  on  all  tele- 
graph and  telephone  lines  until  a 
State  government  or  governments 
shall  exist  in  said  Territory  within 
the  limits  of  which  any  railway 
shall  be  located."  U.  S.  Comp. 
Stat.  Supp.  1905,  p.  373,  Act  Feb. 
28,  1902,  c.  134,  §  16,  32  Stat,  at 
L.,  pp.  48,  49. 

Electric  pouer — Grant  of  rights 
of    icay    is    given    by    the    United 
States     statutes     for     dams     across 
non-navigable     streams     in     Indian 
Territory    to    light    or    power    com- 
panies   doing    business    within    its 
limits   in  compliance   with   laws   of 
United    States    for    the    purpose    of 
obtaining     power     to     manufacture 
and  generate  electric  or  other  pow- 
er, light   and   heat,  and   to  utilize, 
transmit  and  distribute  the  same " 
for  its  own  use  or  other  individuals 
or  corporations,  and  the  right  of  lo- 
cating,  constructing,   owning,   oper- 
ating,  equipping,  using,  and  main- 
taining   the    necessary    pole    lines, 
and    conduits    for    the    purpose    of 
transmitting  and   distributing  such 
power,    light,    and    heat,    to    other 
places  within  the  limits  of  said  In- 
dian Territory."    Such  statutes  also 
provide   for   proceedings   to   acquire 
lands,  as  to  municipal  control,  and 
as    to    future    control    of    granted 
rights.     Act  April  20,  1906,  c.  1876, 
§  25,   Stat.    1905-1906,  Part   1,  pp. 
146,   147. 
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motor  vessels ;  and  certain  regulations  concerning  the  District 
of  Columbia."*" 


4uSee  §  81a,  herein. 

Public  lands,  right  of  tc-ay  ex- 
tendrd  to  electric  power  companies. 
—Act  of  .Jany.  21,  1895,  27  Stat,  at 
L.,  p.  G35,  atnended  by  adding  there- 
to "  Sec.  2.  Tliat  the  Secretary  of 
the  Interior  be,  and  lieroby  is,  au- 
thorized and  enipowerud,  under  gen- 
eral regulations  to  be  fixed  by  him, 
to  j>orniit  tlie  u.se  of  right  of  way 
to  extent  of  twenty-five  feet,  to- 
gether with  the  use  of  necessary 
ground,  not  exceeding  forty  acres, 
upon  the  public  lands  and  forest 
reservations  of  the  United  States, 
by  any  citi/en  or  association  of  citi- 
zens of  the  United  States,  for  the 
purposes  ot  generating,  manufac- 
turing or  distributing  electric  pow- 
er." Act  May  14,  1890,  c.  179,  29 
Stat,  at  L.,  p.  120,  U.  S.  Comp. 
Stat.  1901,  p.  1573. 

liight  of  Way  for  Telegraph, 
Telephones,  etc.  —  Homestead 
Settlers  Right  of  Transfer. — 
"  Any  bona  fide  settler  under  the 
pre-emption,  homestead,  or  other 
settlement  law  shall  have  liie  right 
to  transfer,  by  warranty,  against 
his  own  acts,  any  portion  of  his 
claim  for  church,  cemetery  or 
school  purposes,  or  for  the  right  of 
way  of  railroads,  telegraph,  tele- 
phones, canals,  reservoirs,  or 
ditches  for  irrigation  or  drainage 
across  it;  and  the  transfer  for  such 
public  purposes  shall  in  no  way 
vitiate  the  right  to  complete  and 
perfect  the  title  to  his  claim."  U. 
S.  Comp.  Stat.  Supp.  1905,  p.  320, 
§  2288,  Act  March  3,  1905,  c.  1424, 
33  Stat,  at  L.  p.  991.  Amdg.  Rev. 
Stat.,  §  2288,  p.  419.  As  to  Alas- 
ka see  U.  S.  Comp.  Stat.  Supp. 
905,  pp.   328,  329.     Act  March  3, 
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1903,  c.  1002,  32  Stat,  at  L.,  pp. 
1028-1030. 

Edison  Electric  Company  per- 
mitted to  occupy  certain  lands  for 
electric-power  plants  in  certain 
forest  reserves  in  California.  Act 
May  1,  190G,  c.  2070,  U.  S.  Stat. 
1905-1900;  Part  1,  p.  103.  See 
Act  Jany.  18,  1897,  c.  01,  29  Stat. 
at  L,  489,  U.  S.  Comp.  Stat.  1901, 
p.   3029. 

liight  to  transmit  private  mes- 
sages over  telephone  lines  con- 
trolled by  Treasury  Department 
and  rates  therefore. —  Umler  the 
Act  making  appropriations  for  sun- 
dry civil  expenses  of  the  govern- 
ment for  the  year  ending  June  30, 
1905,  and  for  other  purposes  under 
the  section  relating  to  "  Life-saving 
service "  there  is  a  proviso  "  That 
private  messages  may,  with  the  con- 
sent and  authority  of  the  Secretary 
of  the  Treasury,  be  transmitted 
over  any  and  all  telephone  lines 
controlled  by  the  Treasury  Depart- 
ment, whenever  it  does  not  inter- 
fere with  government  business,  at 
such  rates  and  on  such  terms  and 
conditions  as  may  from  time  to 
time  \)e  fixed  by  the  Secretary  of 
tho  Treasury,  the  proceeds  thereof 
to  be  accounted  for  and  paid  into 
the  Treasury  of  the  United  States." 
U.  S.  Comp.  Stat.  Supp.  1905;  p. 
468,  Act  April  28,  1904,  c.  1762,  § 
1,  33  Stat,  at  L.,  p.  460. 

Use  of  electricity  by  private  par- 
ties in  Yelloustone  Park. —  The 
United  States  statute  as  to  appro- 
priations for  sundry  civil  expenses 
and  other  purposes,  under  the  di- 
vision as  to  "  Miscellaneous  objects. 
War  Department,"  Act  March  3, 
1903,  C..1007,  §  1,  U.  S.  Comp.  Stat. 
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Supp.  1905,  p.  365,  32  Stat,  at  L., 
p.  1130,  provides  that  "  Private 
parties  or  companies  doing  business 
in  the  Yellowstone  National  Park 
under  authority  from  the  govern- 
ment may  be  permitted,  in  the  dis- 
cretion of  the  Secretary  of  War,  to 
use  electricity  furnished  by  the  elec- 
tric lighting  and  power  plant  of 
Fort  Yellowstone  and  Mammoth 
Hot  Springs  at  actual  cost  to  the 
government  for  operating,  main- 
tenance, and  depreciation  of  the 
plant  and  ten  per  centum  addi- 
tional, under  such  regulations  as 
may  be  prescribed  by  the  Secretary 
of  War."  See  Act  Feb.  15,  lUOl, 
c.  372,  31  Stat,  at  L.  790,  U.  S. 
Comp.  Stat.  1901,  p.  1584.  as  to  use 
of  other  public  parks  and  reserva- 
tions for  electrical  plants,  telephone 
and  telegraph   companies. 

Hawaii  —  Telephone  systt7n  on 
Island  of  Oahu. —  Under  Act  of 
June  20,  190G,  c.  3441,  §  4184,  Stat. 
1905-1906.  Part  1.  p.  309.  entitled 
"  An  Act  to  ratify,  approve,  and 
confirm  an  act  duly  enacted  by  the 
Legislature  of  the  Territory  of 
Hawaii  to  authorize  and  provide  for 
the  construction,  maintenance,  and 
operation  of  a  telephone  system  on 
the  Island  of  Oahu,  Territory  of 
Hawaii."  provides  for  the  franchise, 
ojx'ration,  purchase  of  other  lines, 
conduits,  street  pavements,  etc., 
poles,  etc.,  repairs,  rules  and  regu- 
lations of  company,  penalties  for  in- 
juries, rights  of  way,  condemnation, 
purchase  of  other  companies,  in- 
debtedness, taxes,  completion,  rates, 
office  for  business,  inspection,  for- 
feiture, that  franchise  shall  be  non- 


exclusive, and  for  amendment  or 
repeal  by  the  Territory. 

Electric  motor  vessels,  inspection 
of  and  requirements  as  to  when 
above  fifteen  tons  and  carriers  of 
freight  or  passengers.  Acts  May 
16,  1906,  c.  2460,  §  4426,  U.  S.  Stat. 
1905-1906,  p.  194. 

District  of  Columbia  —  As  to 
rates  being  established  and  penalty 
for  non-compliance.  See  Act  April 
27,  1904,  c.  1628,  33  Stat,  at  L.,  p. 
374. 

Telegraph  and  Telephone  icires 
in  District  of  Columbia. —  United 
States  statutes,  Act  March  3,  1905, 
c.  1415,  33  Stat,  at  L.,  pp.  984-986, 
provides  for  the  removal  of  wires 
within  certain  areas  or  fire  limits, 
the  dut}^  of  commissioners,  under- 
ground conduits,  etc.,  approval  of 
plans,  diligent  prosecution  of  the 
work,  penalty  for  refusal  to  remove, 
erection  and  maintenance  of  poles 
in  alleys,  in  certain  streets,  etc., 
temporary  permits,  conduits,  etc., 
in  parks  and  reservations,  regula- 
tions by  commissioners,  use  by  po- 
lice and  fire  alarm  wires,  maximum 
ducts  reversed,  repairs  and  renew- 
als outside  of  fire  limits,  right  to 
amend  Act,  prior  rights  not  af- 
fected (Rev.  Stat.,  §  5263,  p.  1019), 
and  government  ownership.  See 
further  as  to  regulation  of  tele- 
phone wires  in  District  of  Colum- 
bia, Act  June  20,  1902,  c.  1136,  32 
Stat,  at  L.,  pp.  393-395;  Act  July 
1,  1902,  c.  1352,  32  Stat,  at  L.,  p. 
619,  Par.  5  (Personal  tax  on  tele- 
plione  companies  District  Colum- 
bia). 
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CHAPTER  IV. 


POST    ROADS    ACT    AISD    INTERSTATE    COMMERCE. 


§  3S.     Acts    aiding    telegrapli    coin- 
panics —  Post    Roads    Act. 

39.  Object  of  Po.st  Roads  Act. 

40.  Powci-     of    Congress  —  Com- 

merce —   Post-ollices     and 
post  roads. 

41.  Object    of   vesting    power    in 

Congress  —  Coniniorce. 

42.  Legislative      intent    —    New 

discoveries    —     Regulation 
of  commerce. 
42a.  Interstate    commerce  —  Reg- 
ulation of  by  common  law 
and   ads   of  Congress. 

43.  Telegraph    is    instrnnient    of 

commerce   —    Control      of 
Congress. 

44.  Telephone    is    iiistniiiicnt    of 

interstate    commerce. 

45.  Whether  Post  Roads  Act  in- 

chides     telcplione     compa- 
nies. 
45a.  Post     Roads     Act  —  Messen- 
ger   service — ^Call     bo.\es. 

46.  Wliat  are  post  and  military 

roads. 

47.  Post   Roads  Act   not    limited 

to  public  domain. 

48.  Post    Roads    Act    applies    to 

District   of  Columbia. 

49.  Post    Roads    Act    applies    to 

companies  thereafter  form- 
ed. 


§  50.  Post  Hoads  Act  —  Regula- 
tion of  commerce  —  For- 
eign corporation. 

51.  Acceptance  necessary  of  Post 

Roads   Act. 
51a.  Certificate      of       Postmaster 
General      comj)etent      evi- 
dence of  acceptance. 

52.  Effect  of  acceptance  of  Post 

Roads  Act. 
52a.  Foreign  corporations  —  In- 
corporation prerequisite  to 
acceptance —  Post  Roads 
Act  docs  not  confer  fran- 
chi.se. 

53.  Post   Roads  Act  does  not  au- 

tiiorize  condemnation. 

54.  Post     Roads    Act  —  Condem- 

nation under  State  law  — 
Telegrapli  companies. 

55.  Commerce  —  Federal  Consti- 

tution —  Municipal  pow- 
ers. 

56.  Conmierce  —  Federal  Consti- 

tution —  Stipulations  in 
telegrapli  blanks  against 
negligence. 

57.  Cominerie  —  Federal  Consti- 

tution —  Tariff  or  rates 
for  telegrapli  or  telephone. 

58.  [Transferred  to  §  519a.] 

59.  [Transferred  to  §  940a.] 

60.  [Transferred  to  §  940b.] 

61.  [Transferred  to  §  160a.] 


§   38.     Acts  aiding  telegraph  coinpanies  —  The  Post  Roads  Act. 
—  The  Post  Roads  Act  ^  gives  to  any  telegraph  company,  then 


1  Approved  July  24,   1866,  c.  230, 
14  Stat.    221;    Rev.    Stat.   U.    S.,   § 
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5263   et    seq. 
Rev.  Stat.  U 


Post   Roads    Act.    see 
S.  1878,  §§  5263-5269, 
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or  thereafter  organized  under  the  laws  of  any  State,  the  right 
to  construct,  maintain  and  operate  lines  of  telegraph,  through 
and   over   any  portion   of   the   public   domain   of   the    United 
States,  over  and  along  anv  of  the  military  or  post  roads  of  the 
United  States,  which  had  been  or  should  thereafter  be  declared ' 
to  be  such  by  law,   and  over,   under  or  across  the  navigable 
streams  or  waters  of  the  United  States,  but  the  lines  must  not 
interfere   with   the   ordinary   travel   on   such   military  or   post 
roads,  nor  obstruct  the  navigation  of  such  streams  and  waters, 
certain  privileges  beiim'  granted  with  regard  to  taking  mate- 
rial from  public  lands  and  pre-emption  of  the  same  for  sta- 
tions.    The    act    further    provides    against    transferring    any 
rights  or  privileoes  granted  thereunder;  for  privity  of  Govern- 
ment business,   the  fixing  of  rates   therefor,   the  purchase  of 
said  lines   and  corporation   property  by   the   Government  for 
postal,  military  or  other  purposes  at  an  appraised  value,  and 
the  manner  of  ascertaining  such   value.      As   prerequisites  to 
the  exercise  of  the  powers  and  privileges  conferred,  the  tele- 
oraph  company  must  file  its  written  acceptance  with  the  Post- 
master-General of  the  restrictions  and  obligations  required  by 
law.     A   penalty    is   also   provided   for   neglect   or   refusal  to 
transmit  the  telegraphic  communications  provided  for,  and  the 
manner  of  recovery. 

§  39.  Object  of  Post  Roads  Act.— The  object  of  the  Post 
Poads  Act  •'  was  nut  only  to  promote  and  secure  the  interests 
of  the  Government,  but  to  obtain  for  the  benefit  of  the  people 
of  the  entire  country  every  advantage,  in  the  matter  of  com- 
TMunication  bv  teleoraph,  which  might  come  by  competition 
betwecr-  corporations  of  difterent  States."  ^  The  purpose  of 
said  act  was  to  aid  in  the  construction  of  telegraph  lines,  hav- 
ino-  in  Niew  not  only  present  needs,  but  embodying  a  great 
scheme  oi  material  progress,  and  the  growing  necessities,  not 
only  of  the  public  in  commercial  transactions,  but  also  of  the 

nn    1019    1020,  Vol.   1,  Supp.    Rev.  2  United   States  v.    Union  Pacific 

Stat  n  '  494  •  U.  S.  Comp.  Stat.  Ry.  Co.,  and  Western  Un.  Teleg. 
190l'  pp  3579-3586,  also  showing  Co.,  160  U.  S.  1,  16  Sup.  Ct.  190, 
amendments.  As  to  other  federal  40  L.  Ed.  319,  6  Am  Elec.  Cas. 
statutes  see  §§  37b,  37c,  herein.  697,  745,  746,  per  Mr.  Justice  Har- 

Ian. 
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nation  in  the  exercise  of  its  commercial,  postal  and  other  cov- 
ernnientiil  utfairs  and  business.  Plenary  power  is  embraced 
in  the  terms  of  the  statute  with  an  express  object  to  effectuate 
these  purposes,  for  it  is  so  declared  uj)on  the  face  of  the  act.^ 

^  31)a.  Post  Roads  Act  a  legitimate  regulation  of  interstate 
commercial  intercourse. —  The  l\>^\  Koads  Act  of  lb(j(>  was  a 
legitimate  regulation  of  commercial  intercourse  by  telegraph 
among  the  States  and  appropriate  legislation  to  carry  into  exe- 
cution the  power  of  Congress  over  the  i)()stal  service;  it  was 
merely  an  exercise  of  National  power  to  withdraw  such  inter- 
course from  State  control  and  interference.* 

§  40.  Power  of  Congress  —  Commerce  —  Post-oflfices  and  post 
roads. —  Under  the  Constitution  of  the  United  States,  Con- 
gress has  power  to  regulate  connnerce  with  foreign  nations,  and 
among  the  several  States;  to  establish  post-otHces  and  post 
roads,  and  to  make  all  laws  necessary  and  j)roj)er  for  carrying 
into  execution  the.  powers  enumerated  and  all  other  powers 
vested  by  the  Constitution  in  the  (Jovernment  of  the  United 
States,  or  in  any  department  or  officer  thereof.** 

§  41.  Object  of  vesting  power  in  Congress  —  Commerce. — 
The  object  of  vesting  the  j)ower  in  Congress  to  regulate  com- 
merce, was  to  secure,  so  far  as  ])ra{*ticable,  uniform  regula- 
tions against  conflicting  State  legislation,  and  this  applies  to 
telegraphic  interstate  communications."  In  a  Nebraska  case, 
the  court  in  considering  the  question  of  discrimination  by  a 
telegraph  company  says :  ''  The  act  of  Congress,  known  as  the 
'  Interstate  Commerce  Act,'  contains  a  few  new  features  and 
was  chiefly  designed  to  carry  into  statutes  of  the  United  States 

3  Hewett    V.    Western    Un.    Teleg.  em  Un.  Teleg.  Co.,  96  U.   S.    1,  24 
Co.,   and  Dist.   Col.,  4   Mackey    (D.  L.  Ed.  708,  1  Am.  Elec.  Cas.  253. 
C),  424,  16  Am.  &  Eng.  Corp.  Cas.  e  Western      Un.     Teleg.      Co.     v. 
276,  2  Cent.  Repr.  694,  2  Am.  Elec.  James,  162  U.  S.  G50,  6  Am.  Elec. 
Cas.  222,  225,  226,  per  Merrick,  J.  Cas.  867,  40  L.  Ed.   1105,   16   Sup. 

4  Western  Union  Teleg.  Co.  v.  Ct.  9.34,  per  Mr.  Justice  Peckham, 
Pennsylvania  R.  Co.,  195  U.  S.  540,  quoting  Mr.  Justice  Field,  in  West- 
49  L.  Ed.  .312,  25  Sup.  Ct.  133.  em  Un.  Teleg.  Co.  v.  Pendleton,  122 

5  Const.  U.  S.,  art.  1,  §  8,  pars.  3,  U.  S.  347,  30  L.  Ed.  1187,  7  Sup. 
7,  17;  Pensacola  Teleg.  Co.  v.  West-  Ct.  1126,  358,  2  Am.  Elec.  Cas.  55. 
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(the  United  States,  as  such,  not  having  any  common  law),  the 
principles  of  the  common  law  already  enforced  by  the  States  in 
their  domestic  affairs.  England  and  many  of  the  States  have 
adopted  similar  statutes,  not  so  much  to  engraft  new  principles 
upon  the  law  as  to  make  certain  and  more  readily  enforce  prin- 
ciples already  established."  ^ 

§  42.     Legislative  intent  —  New  discoveries  —  Regulation  of 
commerce.— The  use  of  public  streets,  roads  and  highways  is 
not  limited  to  the  means  employed  when  the  land  was  taken 
oi<  the  dedication  made.     When  the  use  contemplated  includes 
as  a  means  new  discoveries  or  inventions,  if  such  use  does  not 
interfere  with  the  purpose  for  whicli  said  streets,  roads  and 
highways  may  rightfully  bo  taken,  having  in  view  the  necessi- 
ties of  the  time  and  the  progi-ess  and  conveniences  of  the  age, 
then  it  is  a  lawful  use.     It  is  subject,  however,  to  such  limita- 
tions as  may  exist  under  the  law  of  eminent  domain,  to  legisla- 
tive control  and  to  the  lawful  exercise  of  governmental  police 
power  within  the  territorial  jurisdiction  of  the  State  or  local 
oovcrnmcnt.      So  the  constitutional  power  of  Congress  to  reg- 
uhite  commerce  and  to  establish  post-offices  and  post  roads  can- 
not be  held  to  include  merely  such  instrumentalities  of  com- 
merce or  of  the  postal  service,  as  were  known  and  employed 
at  the  time  of  the  adoption  of  the  Constitution  or  of  the  enact- 
ment of  Federal  statutes,  but  must  extend  to  and  embrace  such 
means,  instrumentalities,  discoveries  and  inventions  as  to  keep 
pace  with  the  ])rogress,  growth  and  developments  of  the  coun- 
trv.     This  last  rule  of  inclusion  is,  however,  also  subject  to 
the  lawful  exercise  of  tlie  police  powers  of  the  State  or  local 
governments,   and  to   the    limitations   imposed   by   the   law  of 
eminent  domain.     But  no  State  can  impose  impediments  upon 
the  free  exercise  of  interstate  commerce.® 

7  Western  Un.  Teleg.  Co.  v.  Call  service  known  or  in  use  when  the 
Pub.  Co.,  44  Neb.  326,  5  Am.  Elec.  Constitution  was  adopted,  but  they 
Cas.  683,  62  N.  VV.  506,  per  Ir-  keep  pace  with  the  progress  of  the 
^.jne    c  country,    and    adapt    themselves    to 

As  to  federal  common  law  see  §  the  new  developments  of  time  and 

42a,  herein.  circumstances.     They    extend    from 

8  "  The  powers  thus  granted  are  the  horse  with  its  rider  to  the  stage 
not  confined  to  the  instrumental-  coach,  from  the  sailing  vessel  to  the 
ities    of    commerce    or    the    postal  steamboat,     from     the     coach     and 
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§  42a.  Interstate  commerce  —  Regulation  of  by  common  law 
and  acts  of  Congress. —  Tlic  {jriiiciplcs  of  the  coimiinii  law  aro 
operative  upon  all  interstate  coinmereial  transactions  except  so 
far  as  they  are  modified  by  congressional  enactment.  Tliere 
is  no  body  of  federal  common  law,  separate  and  distinct  from 
the  common  law  existinu-  in  the  several  States,  in  the  sense  that 
there  is  u  body  of  statnte  law  I'nacted  by  (\jngress  separate  and 
distinct  from  the  body  of  statutes  enacted  by  the  several  States. 


steamboat  to  the  railroad,  and  from 
the  railroad  to  tlie  telcmapli,  as 
these  new  agencies  are  successively 
brought  into  use.  Tliey  were  in- 
tended for  the  government  of  the 
business  to  wliich  they  relate,  at  all 
times  and  under  nil  circmnstanccs. 
As  they  were  intrusted  to  the  CJen- 
eral  Government  for  the  good  of  tlu; 
nation,  it  is  not  only  the  right  but 
the  duty  of  Congress  to  see  to  it 
that  intercourse  ainmig  the  States 
and  the  transmission  of  intelligence 
are  not  obstructed  or  unnecessarily 
incumbered  by  State  legislation." 
Pensacola  Teleg.  Co.  v.  Western 
Un.  Teleg.  Co.,  90  U.  S.  1,  24  L. 
Ed.  708,  1  Am.  Elec.  Cas.  250,  2.i3, 
254,  per  Mr.  Chief  Justice  Waite, 
cited  in  Pierce  v.  Drew,  130  Mass. 
75,  1  Am.  Elec.  Cas.  571,  578,  where 
it  is  said  by  Devens,  J.:  "When 
land  was  taken  for  a  highway,  that 
which  was  taken  was  not  merely 
the  privilege  of  traveling  over  it  in 
the  then  known  veiiicles,  or  of  using 
it  in  the  then  known  methods,  for 
either  the  conveyance  of  property  or 
the  transmission  of  intelligence." 
(This  last  case  is  important  in  that 
it  holds  that  the  use  of  streets  for 
poles  and  wires  for  a  telegraph  line 
is  not  an  additional  servitude  so  as 
to  entitle  the  owners  of  the  fee  to 
additional  compensation.  But  see 
chaps.  XVI  and  XVII  herein  on  this 
point.)     The  substance  of  the  above 
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quotation  from  the  Pensacola  case 
is  given  in  The  Wisconsin  Telcph. 
(  o.  V.  Oshkosh,  02  Wis.  32,  1  Am. 
Klec.  Cas.  G87,  0!)0,  21  N.  828,  per 
(assody,  J.,  and  it  is  there  held 
that  a  telegraph  statute  includes 
telephone  companies  by  implication, 
even  though  passed  before  the  in- 
vention of  the  telephone.  Cassody, 
.1.,  also  quotes  in  this  case  from 
Stephen,  J.,  in  Attorney-General  v. 
Kdisun  Telephone  Co.,  of  London, 
Lini.,  0  Q.  B.  D.  244.  43  Law  Times, 
GS7,  2  Am.  Elec.  Cas.  440,  447,  448, 
as  follows:  "Of  course  no  one  sup- 
poses that  the  legislature  intended 
to  refer  specifically  to  telephones 
many  years  before  they  were  in- 
vented, but  it  is  highly  probable 
that  they  would,  and  it  .seems  to  me 
clear  that  they  eventually  did,  use 
language  embracing  future  discov- 
eries as  to  the  use  of  electricity  for 
the  purpose  of  carrying  intelli- 
gence." In  State  ex  rel.  Webster  v. 
Xcbraska  Teleph.  Co.,  17  Xeb.  120. 
1  Am.  Elec.  Cas.  700-704,  the  court, 
Reese,  J.,  in  considering  a  statute 
against  discrimination,  notes  that 
the  telephone  company  ( respond- 
ent) was  organized  under  the  gen- 
eral corporation  laws  of  the  Statp, 
says  that  it  had  "  undertaken  to 
supply  a  public  want  or  necessity," 
speaks  of  it  as  a  new  demand  or 
necessity  in  commerce,  and  as  a 
part    ot    the    telegraphic    system    of 
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But  it  is  ail  entirely  different  thing  to  hold  that  there  is  no 
common  law  in  force  generally  throughout  the  United  States, 
and  that  the  countless  multitude  of  interstate  commercial  trans- 
actions are  subject  to  no  rules  and  burdened  by  no  restrictions 
other  than  those  expressed  in  the  statutes  of  Congress.  The 
principles  of  the  common  law  are  operative  upon  all  interstate 
commercial  transactions  except  so  far  as  they  are  modified  by 
congressional  enactment  and  this  applies  to  telegraph  compa- 
nies.^ 


the  countr}',  and  then  quotes  from 
the  Pensacola  case  the  greater  part 
of  what  we  have  first  above  given 
in  this  note.  Tlie  same  quotation 
from  tlic  Pensacola  case  is  also  set 
fortli  in  Dailey  v.  Slate,  51  Oliio, 
348.  5  Am.  Elec.  Cas.  18G,  in5,  1!)G, 
although  the  same  was  not  con- 
sidered directly  applicable  to  the 
facts  of  the  citing  case,  that  being 
a  conviction  for  cutting  shade  trees 
by  a  telegraph  line  acting  under  tlie 
Pdst  Roads  Act.  In  Hudson  Hiver 
Teleph.  Co.  v.  Watervliet  Tump.  & 
Ky.  Co.,  135  N.  Y.  393,  4  Am.  Elec. 
Cas.  275,  278,  32  N.  E.  148  (this 
case  reverses  61  Plun  [X.  Y.],  140), 
the  court,  per  Maynard,  J.,  says: 
"The  Act  of  1802  cannot  properly 
be  limited  to  such  methods  of  oper- 
ating street  surface  railways  in 
cities  as  had  then  been  invented,  and 
wove  tlien  in  actual  use  *  *  *. 
Tlie  language,  literally  construed, 
includes  undiscovered,  as  well  as  ex- 
isting modes  of  operation.  Electric- 
ity, as  a  natural  and  applied  force, 
was  then  well  known,  and  it  is  rea- 
sonable to  infer  that  its  adaptation 
as  a  propelling  power  was  then  an- 
ticipated. It  would  be  an  unjust 
reflection  upon  the  wisdom  and  in- 
telligence of  the  law-making  body 
to  assume  that  they  intended  to 
confine  the  scope  of  their  legislation 
to  the   present,   and   to   exclude   all 


consideration  for  the  development 
of  the  future.  If  any  presumption 
is  to  be  indulged  in,  it  is  that  gen- 
eral legislative  enactments  are 
mindful  of  the  growth  and  increas- 
ing needs  of  society,  and  they  should 
be  constructed  to  encourage  ratlier 
than  to  embarrass  the  inventive  and 
progressive  tendency  of  the  people." 
So  also  in  case  of  telegraph  lines, 
words  to  the  same  ellect  are  used 
by  Long.  J.,  in  People  v.  Eaton,  100 
Mich.  208,  5  Am.  Elec.  Cas.  87,  91, 
59  X.  W.  145.  But  see  State  ex 
rel.  Laclede  Gas-Light  Co.  v.  Mur- 
phy, 130  Mo.  10,  5  Am.  Elec.  Cas. 
71,  81,  per  Macfarlane,  J. 

"  Though  courts  should  and  do 
extend  the  application  of  the  rules 
of  the  common  law  to  the  new  con- 
ditions of  advancing  civilization, 
tliey  may  not  riglitfully  create  a 
new  principle  unknown  to  the  com- 
mon law  nor  abrogate  a  known  one. 
If  new  conditions  cannot  properly 
be  met  by  the  application  of  exist- 
ing laws,  the  supplying  of  needful 
new  laws  is  the  province  of  the  leg- 
islative, not  the  judicial  depart- 
ment." Baker,  J.,  in  Western  Un. 
Teleg.  Co.  v.  Ferguson,  157  Ind.  G4, 
05,  CO  N.  E.  679,  in  discussion  of 
"  Mental  anguish "  law,  and  non- 
delivery of  telegram. 

0  Western  Un.  Teleg.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92.  101,  102,  45 
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§  a:].  Telegraph  is  instrument  of  commerce  —  Control  of  Con- 
gress.—  Tlic  t('l('ur;ii)h  is  an  iiistruiiicnt  <.f  cniimiorcc,  an*!  in- 
terstate telegraphic  comniunieatioii  is  (•(»iiiinereial  intercourse^, 
within  the  constitutional  jurisdiction  of  ('onfjress  to  regulate 
and  control.      These  rules  are  well  settled.'" 


L.    Kil.    7i;.'),    21    Suj).    Ct.    ,    per 

iJrc'wer,  -J.,  a  case  as  to  unjust  dis- 
criniination  in  charges.  The  tele- 
graph company  chiinied  that  the 
services  it  rendered  were  a  matter 
of  interstate  commerce,  over  wliich 
Congress  had  sole  jurisdiction  with 
the  right  to  alone  prescribe  rules 
and  regulations;  that  Congress  li.ul 
not  prescribed  any  regulations; 
that  there  was  no  national  common 
law;  that  the  statute  or  common 
law  of  tlie  Slate  was  wholly  imma- 
terial. 

10  F;ii/rrf  Sillies:  Lcloup  v.  I'ort. 
of  M()i)ilc,  1-27  I'.  S.  (i40,  8  Sup.  Ct. 
U'iO,  111  L.  Kil.  .'511,  12  Inters.  Com. 
Rop.  l;!4,  2  Am.  Elec.  Cas.  84 
(cited,  Pi)st;il  Tcleg.  Cable  Co.  v. 
Charleston,  l.i:?  U.  S.  (i!)2,  5  Am. 
Elec.  Cas.  fiG:5,  (5(58,  38  L.  Ed.  871, 
14  Sup.  Ct.  1094;  in  Moore  v.  Eu- 
faula,  97  Ala.  070.  4  Am.  Elec.  Cas. 
G1.5,  GIG,  11  So.  921;  also  in  Phila- 
delphia V.  The  Postal  Teleg.  Cable 
C^o.,  67  Hun  [N.  Y.].  21.  4  Am. 
Elec.  Cas.  92,  9.1.  21  X.  Y.  S. 
556)  ;  Primrose  v.  Western  Un. 
Teleg.  Co.,  l.")4  U.  S.  1,  5  Am.  Elec. 
Cas.  809,  817.  38  L.  Ed.  88.3,  14 
Sup.  Ct.  1098.  Pcnsacola  Teleg. 
Co.  V.  Western  Un.  Teleg.  Co.,  96 
U.  S.  1,  24  L.  Ed.  708,  1  Am.  Elec. 
Cas.  250,  254,  257.  (Cited  with  ap- 
proval in  Rattcrman  v.  Western 
Un.  Teleg.  Co.,  127  U.  S.  411,  425, 
2  Am.  Elec.  Cas.  68,  75,  32  L.  Ed. 
229,  8  Sup.  Ct.  1127.  This  latter 
case  is  cited  in  City  Council  of 
Charleston    v.    Postal    Teleg.    Cable 


Co.      [Ct.  t  uiii.   PI.,  So.  Car.   1891], 
!t   Hy.  &  Corp.   L.  Jour.   129.  3  Am. 
Elec.      Cas.      56,      63.)      Califoniiii : 
San  Francisco  v.  Western  Un.  Teleg. 
Co..  96  Cal.    140,  4   Am.   Elec.   Cas. 
.-)94,  5!t6-l50l,  31  Pac.   10.     Imliaua: 
Wt'slern    I'n.   Teleg.   Co.    v.    Pendle- 
ton,  95    hid.    12.   48    Am.    Hep.   692, 
1     Am.    Elec.    Cas.    632,    (533     (this 
case  was  reversed,  but  not  the  rule 
stated   in  ti-xt.     See  same  case,   122 
V.  S.  347.  7  Sup.  Ct.   1126,  18  Am. 
&    Eng.    Corp.    Cas.    18.    30    L.    Ed. 
1187,     2     Am.    Elec.     Cas.     49,    54. 
Examine  Western   Un.  T«'leg.  Co.  v. 
James,   162   U.   S.   6.")0.    16   Sup.  Ct. 
934,   40   L.    Ed.    1105,   6    Am.    Elec. 
Cas.      858).     Kansas:     Chicago      & 
.\tehison   Bridge  Co.   v.   The   Pacific 
Mut.  Teleg.  Co.,  36  Kan.  113.  2  Am. 
Elec.    Cas.    274,    278,    12    Pac.    535. 
Mississiiipi:      Postal      Teleg.      Cable 
Co.  V.  Adams.  71   Miss.  555,  4   Am. 
Elec.  Cas.  GOG,   14   So.  3G.     ^cbras- 
hii :      Western     Un.     Teleg.     Co.     v. 
City    of    Fremont,    39    Neb.    692,    4 
Am.  Elec.  Cas.  626,  635,  58  X.  W. 
415.     Nrinda:      Western  Un.  Teleg. 
Co.    V.    Atlantic    &     Pacific    States 
Teleg.  Co.,  5  Xev.  102,  Allen's  Teleg. 
Cas.  428.     yeic  Jersey:      Matter  of 
Taxation      of      The       Pennsylvania 
Teleph.  Co.,  48  X.  J.  Eq.  91,  3  Am. 
Elec.    Cas.    9,    20    Atl.    846.     Ohio: 
Dailey  v.    State   of  Ohio,   51    Ohio, 
348,  5  Am.  Elec.  Cas.  186,  37  X.  E. 
710,    196.     Virginia:     Western    Un. 
Teleg.  Co.  v.  Tyler,  90  Va.   297,  4 
Am.  Elec.  Cas.  816,   818,    18  S.   E. 
280. 


96 


POST    E.O^U)S    ACT    AlfD    INTERSTATE    COMMEECE. 


§44 


§  44.  Telephone  is  instrument  of  interstate  commerce. — 
Where  a  telephone  line  extends  into  different  States,  the  send- 
ing of  messages  from  one  State  to  another  is  interstate  com- 
merce, and  the  company  becomes  an  instrnment  of  interstate 
commerce.  ^  ^ 


11  The  Western  Un.  Teleg.  Co.  v. 
Mayor  of  New  York,  38  Fed.  552,  2 
Am.  Elec.  Cas.  195,  197,  per  Wal- 
lace, J.  "Both  companies"  (tele- 
graph and  telephone)  "are  instru- 
ments of  commerce,  and  their  busi- 
ness is  commerce  itself.  Central  Un. 
Teleph.  Co.  v.  State  ex  rel.  Falley, 
118  Ind.  194,  2  Am.  Elec.  Cas.  27, 
38,  39,  19  N.  E.  G04.  "  It  has 
been  held  universally  by  the  courts 
to  be  an  instrument  of  commerce 
*      *      *     the  same  as  the  telegraph." 

Matter  of  Taxation  of  Pennsylva- 
nia Teleph  Co.,  48  N.  J.  Eq.  91, 
27  Am.  St.  Rep.  463,  3  Am.  Elec. 
Cas.  9,  857,  20  All.  846,  35  Am. 
&  Eng.  Corp.  Cas.  2(1.  In  this  case 
the  rule  as  to  telegraph  companies 
acting  under  the  Post  Roads  Act. 
being  instruments  of  ct)mmerce  and 
the  delivery  of  goods  to  a  common 
carrier  for  delivery  outside  of  the 
State,  were  considered  and  applied. 
State,  Laclede  Gas  L.  Co.  v.  Mur- 
phy. 130  Mo.  10,  5  Am.  Elec.  Cas. 
71.  81.  31  S.  W.  594,  per  Macfar- 
lane,  J.,  where  it  is  said:  "The 
art  of  producing  light  by  electricity 
was  wholly  unknown  to  science  at 
the  time  the  franchise  was  granted 
to  relator.  Tlie  legislature  having 
no  knowledge  of  the  use  that  would 
be  made  of  the  streets  in  applying 
new  discoveries  in  producing  light, 
could  not  have  intended  to  grant 
rights  and. powers  inconsistent  with 
their  ordinary  use," etc.  (This  last 
case  was  appealed  to  170  U.  S.  78. 
18  Sup.  Ct.  505.  But  see  State. 
Nat.   Subway  Co.   v.   St.   Louis.    145 
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Mo.  551,  46  S.  W.  981,  42  L.  R.  A. 
113.)  As  opposed  to  this  the  Edi- 
son Illuminating  Company,  of  New 
York,  was  organized  under  the  C4en- 
eral  Gas  Law,  c.  37,  Laws  of  1848, 
as  amended  by  c.  512,  Laws  of 
1879);  it  produced  and  marketed 
electricity  and  not  gas  up  to  1892, 
and  "  at  the  same  time  it  owned, 
constructed,  used  and  maintaijied 
lines  of  wires  as  electrical  conduc- 
tors for  electrical  illumination  in 
the  streets  of  New  York,  under 
chapter  265  of  the  T^ws  of  1848, 
the  general  law  authorizing  the  for- 
mation of  corj)orations  of  tiiat  char- 
acter." Barnard's  Electrical  Laws 
of  New  York  (ed.  1895)  §  2,  p.  2. 
The  questions  of  the  rights  of  abut- 
ting owners  —  Public  use  of  streets 
—  Eminent  domain  —  The  law  of 
the  highway  —  Police  powers  —  The 
Post  Roads  Act,  and  hostile  legisla- 
tion, are  fully  considered  elsewhere 
in  this  treatise.  The  statute  of 
Louisiana  (Act  No.  124  of  1880) 
expressly  includes  new  inventions 
and  discoveries  for  transmitting  in- 
telligence. 

Teleyraph  companies  are  instru- 
ments of  commerce  and  their  busi- 
ness is  commerce  itself;  when  they 
have  accepted  the  provisions  of  the 
Post  Roads  Act  they  become  instru- 
ments of  interstate  commerce.  Pos- 
tal Teleg.  Cable  Co.  v.  City  of  Rich- 
mond, 99  Va.  102. 

"  It  is  settled  law  that  a  tele- 
graph line  is  an  instrument  of  com,- 
merce,  and  that  telegraph  companies 
are  subject  to  the  regulating  power 
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§  45.     Whether  Post  Roads  Act  includes  telephone  companies. 

—  It  might,  ]»crliaps,  sooiii,  in  view  of  the  autlioritirs  clscwlioro 
noted/ ^  that  the  Post  Koads  Act  vonld  ai)ply  as  well  to  ttdc- 
})honG  as  to  telegraph  conijianies,  subject  to  the  same  conditions 
and  limitations.  It  is  declared,  however,  in  an  Indiana  case, 
although  the  point  nnder  consideration  here  was  not  directly 
involved,  that  "  telegraph  companies  stand  upon  a  different 
footing  in  some  respects  from  that  of  telephone  companies; 
they  have  been  granted  some  rights  and  privileges  by  act  of 
Congress,  which  cannot  be  interfered  with."  It  was  held, 
however,  that  a  tele])h()ne  conii)any  was  an  instrument  of  com- 
merce.^^  In  a  case  in  the  United  States  Circuit  Court,^^  de- 
cided in  ISDT,  the  ([ucstion  was  raised  by  counsel,  but  the  court 
did  not  (l('<-ide  the  point,  on  the  ground  that  the  complainant 
was  l)oth  a  telegraj)h  and  tel('])lioii('  company,  and,  therefore, 
clearly  entitled  to  the  benefits  of  the  Post  Koads  Act.  It  was 
said,  however,  by  the  court,  that  the  decisions  holding  that 
telephone  com])anies  were  telegraph  companies,  were  worlliy 
"  of  serious  consideration,  if  not  binding  authority."  ^^  Sub- 
sequently  the  United   States   Circuit   Court  of  Appeals   held, 


of  Congress  in  respect  to  tlieir  for- 
eign and  interstate  business."  Pos- 
tal  Teleg.   Cable   Co.  v.  Umstadter, 

103  Va.  742,  743,  50  S.  E.  2.59,  11 
Va.  Law  Reg.  20,  per  Buchanan,  J.; 
Western  Un.  Teleg.   Co.   v.   Hughes, 

104  Va.  240,  243,  51  S.  E.  225,  11 
Va.  Law.  Reg.  312,  in  dissenting 
opinion,  Cardwell,  J. 

Telephone  companies  are  equally 
agencies  of  interstate  commerce 
and  every  reason  which  was  or  may 
be  assigned  against  the  grant  of  a 
monopoly  to  maintain  telegraph 
lines  applies  with  equal  force 
against  the  grant  of  such  a  nao- 
nopoly  to  a  telephone  company. 
Telephone  companies  *  »  *  lines 
are  daily  employed  in  the  transac- 
tion of  interstate  commerce.  Tele- 
phone companies,  like  telegraph 
companies,  are  important  agencies 
in  the  transaction  of  interstate  com- 
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merce."  Words  of  Thayer,  Cir.  J., 
in  Muskogee  Nat.  Teleph.  Co.  v. 
Hall,  118  Fed.  382,  5  C.  C.  A.  208, 
8  Am.  Elee.  Cas.  G4,  65.  This  ca.sc 
reverses  decree  of  U.  S.  Court  of 
x\ppeals  in  Indian  Ty.,  4  Ind.  Ty. 
18.  and  aflirms  decree  L".  S.  Court 
in  Indian  Ty.,  Northern  Division, 
rendered  April,  1900. 

12  See  chap.  I,  herein,  as  to  "  tele- 
graph "  including  "  telephone." 

13  Central  Un.  Teleph.  Co.  v. 
State,  ex  rel.  Falley,  118  Ind.  194, 
2  Am.  Elee.  Cas.  27,  41,  19  N.  E. 
004,  per  Olds,  J. 

14  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  Richmond  U.  S.  C.  C,  E. 
Dist.  Va.,  78  Fed.  858,  6  Am.  Elee. 
Cas.  1. 

15  Southern  Bell  Teleph.  &  Teleg. 
Co.,  V.  Richmond,  78  Fed.  858,  860, 
6  Am.  Elee.  Cas.  1,  4,  5. 
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in  the  same  case,  that  a  telephone  company  might  avail  itself 
of  the  privileges  conferred  on  telegraph  companies  by  said 
Post  Roads  Act.  It  was  also  held,  that  such  telephone  com- 
pany, having  complied  with  the  conditions  of  that  statute,  was 
not  a  trespasser  upon  the  post  roads  within  mmiicipal  limits, 
although  its  right  to  operate  its  lines  within  the  city  had  been 
revoked  by  the  common  council. ^^  The  last  decision,  however, 
which  we' have  been  able  to  find  in  the  United  States  Supreme 
Court,  upon  this  point,  determines  that  a  telephone  company 
engaged  in  the  electrical  transmission  of  articulate  speech  is 
not  within  the  Post  Roads  Act,  nor  entitled  to  the  benefits 
thereof.^'  This  was  a  suit  brought  by  a  telephone  company 
against  the  City  of  Richmond  to  restrain  the  city  of  Richmond 
from  cutting,  removing  or  otherwise  interfering  with  the  poles, 
wires  and  appliances  which  were  maintained  by  the  company 
in  the  streets  of  that  city.  It  was  alleged  that  the  plaintiff 
was  engaged  in  the  telephone  business,  that  its  status  was  that 
of  a  telegraph  company  under  the  laws  of  the  United  States 
and  of  the  State  of  Virginia,  that  it  had  accepted  the  provi- 
sions of  the  Act  of  Congress  of  July  24th,  1S66,  which  en- 
titled it  to  construct,  maintain  and  operate  its  lines  of  tele- 
phone along  and  over  any  of  the  military  and  post  roads  of 
the  United  States  which  had  then  been  or  might  thereafter  be 
declared  such  by  law,  that  under  the  Act  of  Congress  of  1866 
it  was  entitled  to  maintain  and  operate  its  lines  through  and 
over  the  streets  and  alleys  of  the  city  of  Richmond  "  without 
regard  to  the  consent  of  the  said  city,  and  it  did  in  fact  locate 
many  of  its  poles  and  wires  and  begin  the  operation  of  its 
business  without  applying  to  the  said  city  for  peraiission  to 
do  so,"  that  the  plaintiff  was  entitled  "  independent  of  and 
superior  to  the  consent  of  the  city  of  Richmond  "  to  "  con- 
struct, maintain  and  operate  "  its  lines  "  over  and  along  "  the 

10  Richmond     v.     Southern     Bell  Fed.    19,  22  U.   S.  C.  C.  A.  659,  .3 

Teleph.  &  Teleg.  Co.,  42  U.  S.  App.  Va.    L.    Reg.    856;    also    remanding 

686,  28  C.  C.  A.  659,  85  Fed.  19,  3  case  in  98  Fed,  671,  with  directions 

Va.  L.  Rew.  856.  that  further  proceedings  be  had  in 

17  Richmond      v      Southern     Bell  conformity  with   tlie   principles  an- 

Teleph.  &  Teleg.  Co.,  174  U.  S.  761,  nouneed  in  the  opinion   in  the  Su- 

19    Sup.   Ct.    778,   43   L.   Ed.    1162,  preme  Court, 
affg.  in  part,  42  U.  S.  App.  680.  85 
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Streets  of  tlie  city  and  lliat  toleplionc  companies  and  tlieir  busi- 
ness were  embraced  by  the  terms  of  the  Act  of  Congress  and 
that,  in  fact,  tek^phone  and  tek'graph  companies,  were,  for  the 
l)urposcs  embraced  by  that  act,  one  and  the  same.  In  b<jtli 
the  Circuit  Court  and  the  Circuit  Court  of  Appeals  it  was 
hchl  that  the  pi-t»visions  of  the  Act  of  ISGO  extended  to  tck-- 
j)hone  companies  though  tlie  decree  of  the  former  court  grant- 
ing- an  injunction  was  reversed  by  the  latter  court.  The  (jues- 
tion  as  to  the  rights  of  telephone  companies  under  the  above 
act  was  considered  at  length  by  Supreme  Court  and  it  was 
declared  that  the  act  could  nut  be  extended  by  implication  to 
include  telephone  comj)anies  as  it  was  not  the  function  of  the 
judiciary  to  extend  the  provisions  of  that  act  so  as  to  include 
companies  that  could  not  have  been  within  the  contemplation 
of  Congress  at  the  time  of  its  passage.^  ^     A  contrary   view. 


18  City  of  Tiiohniond  v.  Southern 
Bell  Toieph.  &  Tcie-r.  Co.,  174  U.  S. 
7G1,  19  Sup.  Ct.  778,  43  L.  Ed. 
1102,  7  Am.  Elee.  Cas.  788.  The 
following  quotation  from  the  opin- 
ion hy  Mr.  Justice  Harlan  is  of 
especial  value  in  tliis  eonneclion: 
"  Inflei)endently  of  any  question  as 
to  the  extent  of  tlie  authority 
granted  to  '  telegraph  '  eonipanies 
by  the  Act  of  18(16,  we  are  of  opin- 
ion that  the  courts  below  erred  in 
holding  that  the  plaintiff,  in  re- 
spect of  the  particular  business  it 
was  conducting,  could  invoke  tlio 
protection  of  that  act.  The  plain- 
tift's  charter,  it  is  true,  describes  it 
as  a  telephone  and  telegraph  com- 
pany.. Still,  as  disclosed  by  the  bill 
and  the  evidence  in  the  cause,  the 
business  in  which  it  was  engaged 
and  for  tlie  protection  of  which 
against  hostile  local  action  it  in- 
voked the  aid  of  the  Federal  court, 
was  the  business  transacted  by  us- 
ing what  is  commonly  called  a  '  tele- 
phone,' which  is  described  in  an 
agreement  between  the  Western  Un- 
ion Telegraph  Company  and  the  Xa- 
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lional  Bell  Telephone  Company  in 
187i(,  as  'an  instrument  for  elec- 
trically transmitting  or  receiving 
articulate  speech.'  •  *  »  It  may 
be  that  the  public  policy  intended 
to  be  promoted  by  the  Act  of  Con- 
gress of  1800  would  suggest  the 
granting  to  telephone  companies  of 
the  rights  and  privileges  accorded 
to  telegraph  companies.  And  il 
may  be  that  if  the  telephone  had 
been  known  and  in  use  when  that 
act  was  passed,  Congress  would 
have  embraced  in  its  provisions 
companies  employing  instruments 
for  electrically  transmitting  articu- 
late speech.  But  the  question  is. 
not  what  Congress  might  have  done 
in  1866,  nor  what  it  may  or  ought 
now  to  do,  but  what  was  in  its 
mind  when  enacting  the  statute  in 
question.  Nothing  was  then  dis- 
tinctly known  of  any  device  by 
whicli  articulate  speech  could  be 
electrically  transmitted  or  received 
between  different  points,  more  or 
less  distinct  from  each  other,  nor  of 
companies  organized  for  transmit- 
ting messages  in  that  mode.     Bell's 
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however,  has  been  taken  in  Minnesota.  The  claim  was  made  in 
this  case  that  a  telephone  company  was  not  a  telegraph  com- 
pany within  the  meaning  of  the  above  act,  but  the  court  de- 


invention  was  not  made  public  un- 
til 1876.  Of  the  different  modes 
now  employed  to  electrically  trans- 
mit messages  between  distinct 
points,  Congress  in  18G6  knew  only 
of  the  invention  then  and  now  popu- 
larly called  the  telograpli.  When, 
therefore,  the  Act  of  1866  speaks  of 
telegraph  companies,  it  could  have 
meant  only  such  companies  as  em- 
ployed the  means  then  used  or  em- 
braced by  existing  inventions  for 
the  purpose  of  transmitting  mes- 
sages merely  by  sounds  of  instru- 
ments  and   by   sign   or    writings. 

"  In  1887,  the  postmaster  general 
submitted   to    the   attorney   general 
the    question    whether    a    telephone 
company  or  line,  offering  to  accejjt 
the    conditions    prescribed    in    title 
LXV   of  the   Revised   Statutes    (be- 
ing the  Act  of   1866),  could  obtain 
the  privileges  therein   specified.   At- 
torney    General     Garland     replied: 
'  The   subject   of   title   LXV   of   Ke- 
vised     Statutes     is     "telegraphs."' 
In  all   its  sections  the  words  '  tele- 
graph,'   '  telegraph     company,'    and 
'telegram'     define     and     limit     the 
subject    of    the    legislation.     When 
the  law  was  made,  the  electric  tele- 
graph,   as    distinguished    from    the 
older  forms,  was  what  the  lawmak- 
ers had  in  view.     The  electric  tele- 
graph  when  the   law   was   made,   as 
to    the   general    public,    transmitted 
only     written     communication.     Its 
mode  of  conduct  is  yet  substantially 
the     same.     This     transmission     of 
written   messages    is    closely    analo- 
gous to  the  United  States  mail  serv- 
ice.    Hence    the    acceptance    of   the 
provision    of   the    law    by   the    tele- 


graph  company  was  required  to  be 
filed   with   the   postmaster    general, 
who  has    charge   of   the   mail    serv- 
ice.    Under  the  several  sections  em- 
braced in  the  title,  in  consideration 
of  the  right  of  way  and  the  grant 
of   the   right  to   pre-empt   40   acres 
of  land  for  stations  at  intervals  of 
not  less  than  15  miles,  certain  priv- 
ileges  as  to   priority  or   right  over 
the  line,  also  the  right  to  purchase, 
with  power  to  annually  fix  the  rate 
of    compensation,    were    secured    to 
the  government.     Governmental  com- 
munications   to    distant    points    are 
almost   all,    if   not   all,    in    writing. 
The    useful     government    privileges 
which  formed  an  important  element 
in  the  legislation  would  be  entirely 
inapplicable   to   telephone   lines,   by 
wiiich     oral     communications     only 
are  transmitted.     A   purchase  of  a 
telephone  line  certainly  was  not  in 
the    mind    of    the     lawmakers.     In 
common     and     technical     language 
alike,     telegraphy     and     telephony 
have  different  significations.    Neither 
includes  all  of  the  other.     The  sci- 
ence  of   telegraphy   as    now    under- 
stood w.as  little  known  to  practical 
utility    in    1860,    when    the   greater 
l)art    of   the    law   contained    in    the 
title    was    passed.     Telephone    com- 
j)anies,  therefore,  are  not  within  the 
••  category    of    the    grantees    of    the 
privileges  conferred  by  the  statute." 
If    similar    privileges    ought    to    be 
granted     to     telephone     companies, 
such    a    grant    would    come    within 
the  scope  of  legislative  rather  than 
administrative       power.      19       Ops. 
Atty.  Gen.  37. 

"  It  is  not  the  function  of  the  ju- 
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diciary,  U-cau^'f  of  discoveries  iifter 
the  Act  of  1800  to  broaden  the  pro- 
visions of  that  act  so  that  it  will  in- 
clude corporations  or  companies 
that  were  not,  and  could  not  havo 
been  at  that  time,  within  the  con- 
templation of  Con;jrcss.  If  the  act 
be  construed  as  embracing  telephone 
companies,  numerous  questions  are 
readily  su{;;,'estcd.  May  a  telephone 
cum|)any,  of  ri^'ht,  and  without  rcf- 
••reriie  to  the  will  <if  the  Stales,  con- 
struct and  maintain  its  wires  in 
every  city  in  the  territory  in  which 
it  does  business?  May  the  consti- 
tuted authorities  of  a  city  permit 
the  occupancy  only  of  certain  streets 
for  the  business  of  the  company? 
the  company,  of  rifjht,  fill  every 
street  and  alley  in  every  city  or 
town  in  the  country  with  poles  on 
which  its  wires  are  strun;;,  or  may 
the  local  authorities  forbid  the  erec- 
tion of  any  poles  at  all?  May  a 
company  run  wires  into  every  house 
in  a  city,  as  the  owner  or  occupant 
may  desire,  or  may  the  local  au- 
thorities limit  the  number  of  wires 
that  may  be  constructed  and  used 
wilhin  its  limits?  These  and  other 
questions  that  will  occur  to  every 
one  indicate  the  confusion  that  may 
arise  if  the  Act  of  Congress  relat- 
ing only  to  teh'graph  companies,  be 
so  construed  as  to  subject  to  na- 
tional control  the  use  and  occupancy 
of  tire  streets  of  cities  and  towns 
by  telephone  companies,  subject  only 
to  the  reasonable  exercise  of  the 
police  powers  of  the  State.  But 
even  if  it  were  conceded  that  no 
such  confusion  would  probably  arise, 
it  is  clear  that  the  courts  should 
not  construe  an  act  of  Congress  re- 
lating in  terms  only  to  '  telegraph  ' 
companies  as  intended  to  confer 
upon  companies  engaged  in  tele- 
phone business  any  special  right  in 
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the  streets  of  cities  and  town'^  of 
tho  country,  unless  such  intention 
has  been  clearly  manifested.  We 
do  not  think  that  any  such  inten- 
tion has  been  so  manifoled.  The 
c()n(lu>'ion  that  the  Act  of  IHIJO  ci>n- 
firs  u|)on  telejihone  compani«'s  the 
valuaide  rights  and  |)rivileges  there- 
in specified  is  not  authorized  by  any 
explicit  language  used  by  Congres-. 
and  can  be  justified  by  implication 
only.  Rut  we  are  unwilling  to  re-t 
the  construction  of  an  imi)ortant 
act  of  C«)ngresM  upon  implication 
merely;  particularly  if  that  con 
struct  ion  might  tend  to  narrow  the 
full  c<nitroI  always  exercised  by  the 
l()(al  authorities  of  the  States  over 
streets  and  alleys  within  their  re- 
spective jurisdictions.  If  Congress 
desires  to  extend  the  provisions  of 
the  Act  of  1800  to  companies  en- 
gaged in  the  business  of  electrically 
transmitting  articulate  speech, — 
that  is,  to  comi)anies  popularly 
known  as  telephone  companies,  and 
never  otherwise  designated  in  com- 
mon speech, —  let  it  do  so  in  plain 
words.  It  will  be  time  enough 
when  such  legislation  is  enacted  to 
consider  any  questions  of  constitu- 
tional law  that  may  be  suggested  by 
it."  See  also  City  of  Wichita  v. 
Old  Colony  Trust  Co.,  132  Fed.  641, 
057.  citing  the  above  case  on  the 
same  point.  Cumberland  Teleph.  & 
Tdeg.  Co.  V.  City  of  Evansville,  127 
Fed.  187.  195.  citing  the  principal 
case. 

This  case  is  also  referred  to  in 
San  Antonio  &  A.  P.  R.  Co.  v. 
Southwestern  Teleg.  &  Teleph.  Co., 
93  Tex.  313,  320,  55  S.  W.  117,  49 
L.  R.  A.  459,  77  Am.  St.  Rep.  884, 
wherein  it  is  said  that  counsel  for 
appellant  claim  that  that  case  de- 
cided that  a  telephone  company  was 
not      entitled      to      the      privileges 


POST    ROADS    ACT    AND    INTERSTATE    COMMERCE. 


§45a 


clared  that  in  its  opinion  the  act  must  be  construed  as  including 
telephone  lines. ^^  It  is  also  declared  that  the  authority  con- 
ferred bv  the  Post  Roads  Act  does  not  entitle  telephone  com- 
panies to  maintain  lines  along  the  streets  of  a  municipal  cor- 
poration without  tlie  consent  of  the  municipal  authorities  in 
the  legitimate  exercise  of  their  police  power.^*' 

§  45a.  Post  Roads  Act  —  Messenger  service  —  Call  boxes.— 
The  Post  Roads  Act  only  extends  its  privileges  to  the  business 
of  telegraph  companies  and  does  not  authorize  the  installation 
,.f  a  district  telegraph  system  or  business  consisting  in  secur- 
ing the  attendance  of  messenger  boys  to  carry  telegraph  mes- 


-.'laiititl  by  Act  of  Congress  of  1866 
ami  the  court  says:     "  It  is  true  the 
eourt  ho  held,  but  it   was  not   upon 
the  construction  of  the  words  '  tele- 
jjjraph '    and    '  teleplione,'    but    upon 
the  conclusion   reached,  that,   under 
the     then     existing     circuuistantvs. 
Congress  did  not  have   in   mind  the 
teleplione    when    it   enacted    the    law 
granting   the   jjrivilege   to   telegraph 
eomiianies.    for   the   reason   that   at 
the   time   the   act    was   passed,   tele- 
phones were  not  known  to  the  mem- 
bers    of     the     national     legislature. 
The   opinion   of   the   court   is,    how- 
ever,   pregnant    with     the    thought 
that  if  the  telephone  had  then  been 
in  common  use,  the  decision  might 
have  bwn  dilTerent,"  per  Brown,  J. 
10  Northwestern  Teleph.  Exch.  Co. 
V.  Chicago.   Milwaukee  &.  St.   P.   R. 
Co..   76   Minn.   :i3.->,   70   N.   W.   iU.V 
The  court   said   in   this  case:     "  In 
these  days  there  ought  to  be  no  one 
to    question    the    statement    that    a 
telephone    is    simply    an    improved 
telegraph.     The    former     was    orig- 
inally called  tlie  speaking  telegraph. 
The  instruments  used  at  the  termi- 
nals are  different,  but  the  poles,  the 
wires,  the  insulators,  and  the  gen- 
eration of  the  electric  current  are 


all  the  same.     ♦     ♦     •     The  rule  is 
well    established    that    in    applying 
the    principles    of   the    common   law 
or    in   construing   statutes   the   tele- 
phone   is    to    be    considered    a    tele- 
graph, unless  express  statutory  pro- 
visions   govern    the    case.     So    the 
courts  have  almost  universally  held 
that    telephone    companies    are    en- 
gaged   in   public   business,  have   the 
same    public    duty    of    serving    the 
community,   and    may,   when   estab- 
lishing    their     lines,     exercise     the 
right  of  eminent  domain  under  the 
cot.stitution  and  the  laws     ♦     •     • 
No    valid    distinction    can    be    made 
between   State   and    Federal   legisla- 
tion   on-  the    subject.     So    that    the 
.Act  of  Congress  in  reference  to  tele- 
graph   lines    over    and    along    post 
roads,   before   referred   to,   must,   in 
our  opinion,  include  telephone  lines 
where  applicable  at  all."     Per  Col- 
lins, J. 

20  Michigan  Teleph.  Co.  v.  Char- 
lotte (C.  C,  W.  D.  Mich.),  93  Fed. 
11.  See  also  Ganz  v.  Ohio  Postal 
Teleg.  Co.  (C.  C.  A.),  140  Fed.  692; 
Louisville  Home  Teleph.  Co.  v. 
Cumberland  Teleph.  &  Teleg.  Co., 
Ill   Fed.  663,  668. 
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sages,  run  inisccUant'oiis  errands,  carry  packages,  distribiito 
posters,  invoices,  invitations,  etc.,  including  also  night  watch- 
men signals,  fire  and  burglar  alarms,  and  police  calls.  Nor 
does  a  district  telegraph  comj)any  come  within  the  j)rovisions 
of  the  Post  Roads  Act  even  though  the  installation  of  call 
boxes  forgathering  messages  to  be  transmitted  in  order  to  meet 
modern  competition,  ]h-  an  incident  to  the  telegrapii  business, 
as  the  test  is,  are  the  lK)xes  and  wires  put  in  for  telegraphing^ 
if  not,  such  a  system  is  no  more  j)rivileged  than  telej)hone  com- 


panies 


21 


§  4(5.  What  are  post  and  military  roads. —  All  waters  of  the 
United  States  during  the  time  the  mail  is  carried  thereon,  and 
all  railn^ads  ami  parts  of  railroads  in  operation  are  post  roads. 
The  Post  Koads  Act  applies  to  them  and  also  includes,  not 
only  post  an<l  military  roads  then  existing,  but  also  those  which 
might  thereafter  be  declared  to  Ix,'  such  by  act  of  Congress.*- 
So  the  Atlantic  and  Pacific  Hailroad  Coinj);iny  became,  by 
the  provisions  of  its  act  of  incorporation,  a  jxist  ami  mili- 
tary route,  subject  to  the  use  of  the  United  States  for  pos- 
tal, military  and  all  other  Ciovernment  service,-"*  an<l  the  same 
would,    irrespective   of    the    statute    nuiking    all    railroads    post 


-I  C  ity  of  Toledo  v.  Wost.-in  I'n. 
Teleg.  Co..  107  Fnl.  10.  40  C.  C.  A. 
Ill,  52  h.   R.   A.   7:{(). 

22  Act  of  Congrcsa  .Juiu"  8.  1872, 
17  Stat.,  0.  .335.  pp.  .308.  .300;  § 
.3964,  U.  S.  Rev.  Stiit.;  Act  of  Con- 
gress .July  24,  18(1(;.  0.  2.30;  §  1,  14 
Stat.  221  ;  §  ri2t).3,  U.  S.  Rev.  Stat. 
American  Telepli.  &  Teleg.  Co.  v. 
Pearee.  71  Mil.  r.:5.3,  3  Am.  Elec. 
Gas.  169.  170,  18  Atl.  910,  per  Mil- 
ler, J.;  Postal  Teleg.  Co.  v.  Mayor, 
etc.,  of  Baltimore,  79  Md.  .502.  5 
Am.  Elee.  Cas.  37,  38,  29  Atl.  819. 
per  Bryan.  J.;  United  States  v. 
Union  Pao.  Ry.  Co.,  and  Western 
Un.  Teleg.  Co.,  160  U.  S.  1,  16  Sup. 
Ct.  190,  40  L.  Ed.  319,  6  Am.  Elee. 
Cas.  697,  741,  per  Mr.  Justice  Har- 
lan; Western  Un.  Teleg.  Co.  v.  Bur- 
lington &  S.  W.  Ry.  Co.,  11  Fed.  1, 
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I  Am.  Elee.  Cas.  402,  404,  i)er  Mc- 
Criiry.  Cir.  J.;  Pensacola  Teleg.  Co. 
V.  Western  Union  Teleg.  Co.,  90  U. 
S.  1,  24  L.  Ed.  708.  1  Am.  Elec. 
Cas.  2.i0.  251;  Western  Un.  Teleg. 
Co.  V.  Baltimore  &  Ohio  Teleg.  Co., 
19  Fed.  000,  1  Am.  Elec.  Cas.  623, 
020;  Western  Un.  Teleg.  Co.  v. 
.Mayor  of  New  York,  38  Fed.  5.52,  2 
I  liter.  Com.  Rep.  533;  3  L.  R.  A. 
449,  0  Ry.  &  Corp.  L.  J.  lO.!,  2  Am. 
Elec.  Cas.  195,  197,  per  Wallace.  .J. 
J.;  Postal  Teleg.  Cable  Co.  of  La. 
V.  Morgan's  La.  &  Tex.  R.  &  SS. 
Co.,  49  La.  Ann.  58,  21  So.  183, 
6  Am.  Elec.  Cas.  183,  184,  18.5,  per 
McEnery,  J. 

23  Mercantile  Trust  Co.  v.  Atlan- 
tic &  Pacific  R.  Co.,  63  Fed.  513  (S. 
C,  63  Fed.  910),  5  Am.  Elec.  Cas. 
207,  225. 
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roads,  be  impliedly  true  of  the  grants  to  the  Union  Pacific 
Railway  Company,  and  to  the  railroads  which  became  merged 
therein  by  consolidation.^"*  The  railroad  bridge  across  Staten 
Island  Sound,  known  as  "  Arthur  Kill,"  is  also  a  post  road.^^ 
The  streets  of  Xew  York  city  are  all  post  roads,  because  they 
are  letter-carrier  routes,-''  and -this  is  true  of  the  streets  of  St. 
Louis.-'  These  rulings  will  exclude  any  question  of  a  city's  fee 
on  the  streets  as  a  factor,  although  it  is  held,  that  the  Post 
Roads  Act  does  not  apply  t»»  city  streets,  which  are  owned  by 
the  State.^**  All  letter-carrier  routes  established  in  any  city 
<»r  town  for  the  collection  ami  delivering  of  mail  matters  and 
all  public  roads  and  highways,  while  kept  up  and  maintained 
as  such,  arc  post  I'outes.-'' 

§  47.  Post  Roads  Act  not  limited  to  public  domain. —  The 
provisions  of  the  Post  Roads  xVct  are  not  limited  to  such  mili- 
tary and  j)Ost  roads  as  are  upon  the  public  domain,  but  extend 
also  U)  the  post  and  military  roads  and  the  navigable  waters 
of  the  United  States.^"      And  it  applies  to  a  railroad,  although 


-*  Initftl  Slalfs  V.  Union  l';ic. 
I.'v.  Co.,  and  Western  L'n.  Ti'li-<^. 
Co..  IGO  L.  S.  1,  lU  Sup.  Ct.  I'M,  40 
L.  Ed.  :}ll),  0  Am.  Kl.c.  Cas.  G<J7, 
fully  c-on'^idi'ii'd  under  prior  sec- 
tions in  chapter   III,  herein. 

-^  Stockton,  Attorney-Cjieneral,  \. 
Baltimore,  etc.,  H.  Co.,  32  Fe<l.  9, 
10,  3G  Alb.  L.  J.  371,  per  Bradley, 
J.  See  ul>o  The  Clinton  15iid<,'e,  10 
Wall.    (f.  S.)    4.14. 

•-"  Western  L'n.  Tele;jf.  Co.  v.  May- 
or of  New  York,  38  Fed.  552.  2 
Inter  Com.  Ikp.  533,  3  L.  K.  A. 
440.  V,  l!y.  &  Corp.  L.  .J.  105,  2  Am. 
Elee.  Cae.    195,   197,  per  Wallace,  J. 

-"  St.  Ixiuis  V.  Western  Un.  Teleg. 
Co..  143  L'.  S.  92,  37  L.  Ed.  380,  4 
Am.  Elee.  Cas.  102,  109,  13  Sup. 
Ct.  485,  per  Mr.  Justice  Brewer. 

28  City  of  Chester  v.  Western  Un. 
Teleg.  Co.  (C.  P.,  Del.  Co.,  Pa., 
188G).  3  Lancaster  Law  Rev.  1(54.  2 
Am.  Elee.  Gas.  93,  98,  per  Clayton, 


1^.   ■}.     This   decision,   however,   can- 
not  he  upheld. 

^"  IJev.  Stat.  U.  S.,  §  3904;  Act 
of  Congress,  March  1,  1884,  23  U.  S. 
Stat.  3;  St.  Louis  v.  Western  Un. 
leleg.  Co..  148  U.  S.  92,  37  L.  Ed. 
:;s().  13  Sup.  Ct.  485,  4  Am.  Elee. 
Cts.  102.  109;  Southern  Bell  Teleph. 
(  o.  V.  Richmond,  78  Fed.  858,  0  Am. 
Elee.  Cas.  1,  5;  American  I{apid 
Teleg.  (  (..  V.  Iless,  125  N.  V.  04 1, 
.30  N.  V.  St.  K.  252,  39  Am.  &  Eng. 
Corp.  Cas.  520,  21  Am.  St.  Rep.  704, 
20  N.  E.  919,  3  Am.  Elee.  Cas.  142, 
149,  per  Earl,  J. 

""'  I'ensacola  Teleg.  Co.  v.  West- 
ern Un.  Teleg.  Co.,  90  U.  S.  1,  24 
L.  Ed.  708,  1  Am.  Elee.  Cas.  250. 
250.  per  Mr.  Chief  Justice  Waite. 
Cited  on  this  point,  with  approval, 
in  Mercantile  Trust  Co.  v.  Atlantic 
&i  Pacific  U.  Co..  03  Fed.  513.  5  Am. 
Elee.  Cas.  207.  217,  per  Ross,  Dist. 
J.;  also  in  Union  Trust  Co.  of  New 
10.5 
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a  portion  of  it^i  right  of  way  is  over  and  through,  in  part,  pri- 
vate property,  obtained  hy  the  railroad  company  hy  purchase 
or  by  coudcniiuition  proceedings  under  the  State  statute.'" 

§  48.  Post  Roads  Act  applies  to  District  of  Columbia. —  The 
Post  Koads  Act  applies  to  the  District  of  C'olunii)ia,  and  a  prior 
joint  resolution  of  Congress  giving  n  special  privilege  to  cer- 
tain lines  of  telegraph,  to  use  the  highways,  r«\id-i  and  streets 
of  said  District,  does  not  qualify  or  restrict  the  general  power 
and  rights  granted  by  the  Act  of  1800.  This  statute  is  also 
made  applicable  by  the  express  provision  of  the  law,  which  de- 
clares that  all  laws  not  inapplicable  are  operative  wiliiin  the 
District  of  Coiund)ia.  It  was  also  declared  in  this  case,  that 
the  said  District  was  a  jKirt  and  ])ar('('l  of  the  Tnited  States; 
tluit  tlie  postal  roails  therein  were  within  the  scope,  object  and 
spirit  of  a  law  i)roviding  for  the  most  extended  postal  facilities 
to  the  people  of  the  I'liited  States;  that  the  general  post-otlice 
was  there  located  and  was  the  foctis  from  which  all  the  postal 
privileges  and  postal  communications  enuinated  ;  that  the  Gov- 
ernment of  the  United  States  antl  its  citizens  are  entitled  to 
the  freest  and  fullest  postal  facilities  into  the  very  heart  of 
the  city  of  Washington;  that  it  could  not  be  said  in  any  sense 
of  the  law  that  the  District  and  its  postal  roads  were  not  em- 
braced in  the  provisions  of  the  Post  Koads  Act,  and,  therefore, 
tlu\v  were  so  embraced. ^^  As  bearing  upon  this  rpiestion  and 
the  analogous  one  of  the  power  to  regulate  commerce;  —  Con- 
gress has  supreme  and  unlimite<l  legislative  authority  over  the 
District  of  Cohnnbia,  except  so  far  as  it  is  limited  by  the  Con- 
stitution of  the  United  States.-''-'^  and  the'  local  government  of 
the  District  is  held  to  be  substantially  that  of  a  municipal  cor- 
poration, although  it  differs  in  many  important  respects  there- 
York  V.  Atchison,  Topcka  &  Santa  3i'  Hewett  v.  Western  Un.  Tele<». 
Fe  R.  Co.,  8  N.  :Mex.  327,  43  Pac.  Co.,  and  Dist.  Col.,  4  Mackey  (D. 
701,  C  Am.  Eiec.  Cas.  171,  181,  per  C),  424,  IC  Am.  &  Eng.  Corp.  Cas. 
Lauglilin.  J.  27G.  2  Cent.  Repr.  G94,  2  Am.  & 
31  Union  Trust  Co.  of  New  York  Eng.  Corp.  Cas.  222.  See  §  37o 
V.  Atchison,  Topeka  &  Santa  Fe  R.       herein. 

Co.,  8  N.  Mex.  327,  43  Pac.   701,  G  ^3  Craigliill     v.     Van     Riswick,    8 

Am.  Elec.  Cas.  171,  181.  App.    Dist.    Col.    185,   24    Wash.    L. 
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from.«*  Congress  has  power  also  to  legislate  upon  matters 
within  said  District,  which  generally  come  withm  what  is 
kno^^'n  as  the  police  power,  viz.:  the  public  safety  health, 
peace  and  morals,  and  this  authority  to  so  legislate  is  the  same 
as  that  of  the  State  legislatures  within  their  several  jurisdic- 
tions.3=^  It  might,  therefore,  be  fairly  arg;ued  that  Congress 
bv  not  expressly  excluding  the  District  ot  Columbia  ni  the 
Po.t  Roads  Act^  intended  to  include  it  withm  the  provisions  ol 
said  act,  although  the  express  words  thereof  are  the  "  nnhtary 
or  post  roads  of  the  United  States,"  and  not  of  the  United 
States  and  Territories.^^ 

^  40  Post  Roads  Act  applies  to  companies  thereafter  formed. 
—  The  Po<t  Koads  Act  not  onlv  expressly  so  provides,  but  it 
is  also  held  that  it  applies  to  all  then  existing  telegraph  com- 
panies and  to  all  those  thereafter  organized  and  electing  to 
accept  its  provisions.^^ 

^  -0  Post  Roads  Act  — Regulation  of  commerce  —  Foreign 
corporation.-  It  is  a  general  rule  that  a  corporation  is  a  mere 
creature  of  local  law,  and  can  have  no  legal  existence  beyond 
the  limits  of  the  State  of  its  creatioti,  and  is  entitled  to  no 
recognition  in  other  States,  except  on  the  principle  of  comi  y. 
It  is  not  a  citizen  within  those  clauses  of  the  lederal  Constitu- 
tion which  provide  for  citizens  of  each  State  all  the  privileges 
and  immunities  of  citizens  in  the  several  States,  an.l  u  State 
may  prohibit  foreign  companies  from  doing  business  within  its 
territory  or  mav  prescribe  the  conditions  upon  which  such  com- 
panies may  transact  business  therein.-  But  this  rule  does  not 
3.  Baltimore  &  Ohio  R.  Co.  v.  Di.-       V.  S.  Ayy,.  680.  28  V    C.  A^659    98 

..to. CO... P.. .t. CO. n.  ;;:^ -,-— e:: r;?:^ 

"3:v^.:;j:t-  z..  «.  co.  .■..  lo  ^..p.  a.  .s, .. ..  e^. 
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apply  to  foreign  corporations  encrac^od  in  inter^tat<?  coinnKTce, 
or  to  telegraph  companies,  cluiming  luuler  tlio  Post  K<»a<ls 
Act.^*  It  is  liekl,  however,  that  a  constitutional  provision  re- 
quiring as  a  condition  precedent  to  doing  business  in  the  State, 
that  a  foreign  eorporati(jn  shall  have  a  known  phici'  of  business 
and  an  anthorized  agent  therein  dix-s  not  violate  the  l*'e(h'ial 
Constitution  and  that  a  domestic  teh-graph  eonipanv  will  not 
be  enjoined  from  impeding  antl  obstructing  a  f(U-eign  tele- 
graph company  fntm  eonstnieting  and  oj)erating  its  lines  within 
tlu^  State,  where  the  eomi)laint  does  not  show  a  eomplianee  with 
said  condition  precedent,  lint  this  case  also  holds  that  a  State 
cannot  exclude  such  foreign  corporations.^"  Antl  we  have  seen 
elsewhere  that  a  State  cannot  exchnle  such  corjtorat ions,   when 


Co.  V.  Koontz,  104  U.  S.  5,  20  L. 
Ed.  04;};  liastiiui  v.  Mdtlern  Wood- 
iiu-n  of  Amcricii,  100  111.  ,'il)5,  40  N. 
E.  101)0,  ri-vy.  08  111.  App.  lilH; 
I'etcr  ScliocMiliofrn  Brew.  Co.  Appli- 
cation, 8  I'ciiii.  SuptT.  Ct.  141,  4-' 
Week.  X.  of  C  40'J,  and  casos  citi'd; 
Kut  as  to  Kourtecnth  AintMidniint  of 
the  Constitution,  see  IJlatk  v.  Cald- 
well (C.  C,  D.  Mont.),  83  Fed.  880; 
New  York,  Park,  etc.,  v.  Roberts, 
171  f.  S.  0.-)8,  1!»  Sup.  Ct.  58,  70. 
43  L.  Ed.  323,  17  Xat.  Corp.  liep. 
677 ;  Hammond  Beef,  etc.,  Co.  v. 
Best.  91  Me.  4.U.  40  Afl.  33S.  See 
§  n2a,  herein. 

"»  See  the  folowing  cases:  United 
States:  Postal  Telej,'.  Cable  Co.  v. 
Charleston,  153  U.  S.  092,  38  L.  Ed. 
871,  14  Sup.  Ct.  94;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  11  Sup.  Ct. 
851,  35  L.  Ed.  049;  Southern  R.  Co. 
V.  Asheville,  69  Fed.  359;  Norfolk 
&  Western  R.  Co.  v.  Pennsylvania, 
130  U.  S.  114,  10  Sup.  St.  958,  34 
L.  Ed.  394,  3  Inter.  Com.  Rep.  178. 
Alabama:  Culberson  v.  American 
Trust  &  B.  Co.,  107  Ala.  457,  19  So. 
34;  American  Un.  Teleg.  Co.  v. 
Western  Un.  Teleg.  Co.,  67  Ala.  20, 


42  .\mi.  Rep.  90.  tlrortjia:  West- 
ern In.  Teleg.  Co.  v.  Howell.  95  Ga. 
194.  22  S.  E.  280,  3  Inter.  Com.  Rep. 
510.  .30  L.  R.  A.  158,  0  Am.  Elec. 
Cas.  853;  Western  Un.  Teleg.  Co.  v. 
.MicluUon,  !»4  (Ja.  43«;.  5  Inter. 
Com.  Rep.  230,  21  S.  E.  109.  tJliiu: 
Haldy  V.  Fornow-Ilaldy  Co.,  3  Ohio 
-Nisi  Prius.  43.  1  Ohio  Law  Ct.  Dee. 
118.  Oklahoma:  Butner  v.  West- 
ern Un.  Teleg.  Co.,  2  Ukla.  234.  4 
Inter.  Com.  Rep.  1087,  37  Pac.  1087. 
\ir(}inia:  Western  Un.  Teleg.  Co. 
V.  Tyier,  90  Va.  297.  44  Am.  St. 
Kip.  !tlo.  Kxamine  Ilorii  Silver 
.Mill.  Co.  V.  New  York,  143  U.  t>. 
305.  30  L.  Ed.  104.  4  Inter.  Com. 
Rep.  57;  12  S.  Ct.  403,  Postal  Teleg. 
Cable  Co.  v.  Adams,  155  U.  S.  088. 
39  L.  Ed.  311,  5  Am.  Elec.  Cas. 
030;  15  S.  Ct.  208,  300.  Southern 
BItig.  &  L.  Assn.  V.  Norman,  9b 
Ky.  294.  17  Ky.  L.  Repr.  887,  31 
L.  R.  A.  41,  32  S.  W.  952.  See  sec- 
tions herein  as  to  taxation,  license 
fio  or  privilege  ta.x,  penalty  stat- 
utes. 

^>'  .American  Un.  Teleg.  Co.  v. 
Western  Un.  Teleg.  Co.,  67  Ala.  2«i. 
42  Am.  Rep.  90. 
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they  claim  the  benefit  of  the  Post  Roads  Act  and  have  com- 
plied with  its  provisions.'*^ 

§  51  Acceptance  necessary  of  Post  Roads  Act.—  In  order  to 
obtain  the  benefits  of  the  Post  Roads  Act,  tolo-raph  companies 
are  re.iuired  to  accept  in  writing,  filed  with  the  Postmaster- 
General  of  the  United  States,  the  conditions  imposed.  Com- 
pliaH<-c  with  this  recpiirement  is,  tlierefore,  an  essential  pre- 
reqni-^ite  to  the  enjoyment  of  the  privileges  conferred,  and  tai  - 
ure  so  to  do  prceludes  a  company  from  bnilding  a  telegraph 
line  over  a  navigable  stream,  and  such  failure  is  fatal  to  a  pro- 
ceeding to  cmdomn  and  appropriate  a  portion  of  a  bridge  for 
the  construction  of  a  line  of  magnetic  telegraph."*-  In  a  Mary- 
land case,  however,^=^  the  court,  MilW,  J.,  says:  "  There  is 
n<.thing  in  these  records  to  show  that  the  defendant  has  filed 
its  acceptance  of  the  Act  of  ISCC;  but  as  this  can  be  readily 
done,  it  is  ]»roper  we  should  give  our  views  of  the  construction 
and  effect  of  these  statutes."  •*" 

^   5 la      Certificate  of  Postmaster-General  competent  evidence 
of  acceptance.—  Thc^  crrtificai.-  of  tl,p  Pn>n,.n--ter-(ioneral  of  the 


41  Spo  §  <).->  lurtin.  Examine  also 
the  teleprraph  casts  cittxl  iinrUr  tho 
spcond  note  to  this  section. 

♦■-•Chicayo  &  Atehison  Tiridgo  Co. 
V.  The  I'ticific  Mut.  Telfg.  Co.,  36 
Kan.  U.3..  2  Am.  EU-o.  Cas.  274,  278, 
16  Am.  &  Enpr.  Corp.  Cas.  271,  12 
Pae.  535.  Sec  also  Western  Un. 
Teleg.  Co.  v.  Atlantic  &  Pac  States 
Teleg.  Co.,  5  Xev.  102,  Allen's  Teleg. 
Cas.  428. 

<3  Ameriran  Teleph.  &  Teleg.  Co. 
V.  Pea  roe  (Ten  Cases).  71  Md.  535. 
:\  Am.  Elee.  Cas.  109.  176.  18  Atl. 
HIO. 

4*  The  Post  Roads  Act  of  1866 
and  the  Act  of  1872,  which  latter 
declared  all  railroads  to  be  post 
roads.  The  following  is  a  form  of 
acceptance,  passed  as  a  resolution 
by  the  directors  of  the  Western  Un- 
ion Telegraph  Company  and  filed 
with  the  Postmaster-General:    "  Re 


solved.     That     this     eoMipany     docs 
herehv   acct-pt   the  prnvi>ion>  of  the 
act  of  Congress,  entitled  '  An  act  to 
aid  in  the  c-onstruction  of  telegrajjh 
lines,    and    to    secure    to    the    Gov- 
ernment  the   use  of   the   same,   for 
postal,  military  and  other  purposes.' 
approved    .July    24,    1866,    with    all 
the    powers,    privileges,    rebtrictifjns 
and    obligations    conferred    and    re- 
(piired    thereby;    and    that    the    sec- 
retary he,  and  he  is  hereby  author- 
ized    and     directed     to     file     this 
resolution  with  the  Postmaster-Gen- 
eral  of  the   United  States,   duly  at- 
tested by  the  signature  of  the  acting 
president    of  the   company  and    the 
seal  of  the  corporation,   in   compli- 
ance with  the  fourth  section  of  said 
act    of   Congress,"  given   in    Pensa- 
cola    Teleg.     Co.     v.     Western     T'n. 
Teleg.   Co..  96   U.   S.    1,   24   L.    Ed. 
708.  1  Am.  Elec.  Cas.  250.  251.  262. 
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United  States,  is  competent  evidence  to  show  tho  acceptance 
of  tlie  provisions  of  the  Act  of  Congress  of  .Tidy  24,  isOJi, 
entitled  '*  An  aet  to  aid  in  the  constnietion  of  telcgrapli  linrs 
and  to  secnre  to  the  goverinnent  the  use  of  the  same  for  postal, 
military,  and  otlu-r  pnrposes,"  *'^ 

§  52.  Effect  of  acceptance  of  Post  Roads  Act. —  A  telegraph 
company  which  has  aecepte(l  the  ])rovisi(ms  of  the  Post  Roads 
Act  is  entitled  to  all  the  In-netits  and  privileges  conferred 
thereby,  and  the  grant  contained  in  said  aet  extends  to  the 
pnhlic  donuiin,  to  military  and  post  roa<ls  then  or  tiiereafter  de- 
clared to  be  sneh,  and  to  the  navigable  waters  of  the  Tnited 
States;  and  since  there  is  nothing  t<t  indicate  an  intention  of 
limit iiig,  in  this  respect,  the  etVect  of  th(»  words  of  said  act,  they 
shoidd  be  given  their  natural  and  ordinary  sign iticat ion. "•"  But 
such  accepting  telegrai)h  com])anies  become,  however,  by  vir- 
tue of  their  acceptance  of  tlie  terms  of  tiie  grant  in  said  Post 
Roads  Aet,  Federal  agencies  as  to  (Joveniment  bu-iness,  and 
they  are  obligated  to  give  precedence  to  the  United  States  in 
the  use  of  their  lines  for  such  public  business,  for  postal, 
military  and  other  purposes,  at  rates  to  be  fixed  by  the  Post- 
master-General."•"     As   Federal    agencies   these  telegraph   com- 


*5  Postal  Telog.  Cable  Co.  v.  Ore- 
gon Short  Line  Ry.  Co..  23  Utali, 
474,  480.  7  Am.  EIoc.  Cas.  417.  422, 
6.')   Pac.    735. 

40  Mercantile  Trust  Co.  v.  Atlan- 
tic &  Pacific  R.  Co.  (U.  S.  C.  C. 
So.  Dist.  Cal.),  63  Fed.  513,  910. 
5  Am.  Elec.  Cas.  207,  217,  2 IS.  per 
Ross,  Dist.  J.  (quoting  in  alVirni- 
ance  from  Pensacola  Teleg.  Co.  v. 
Western  Vn.  Teleg.  Co.,  90  U.  S.  I, 
24  L.  Ed.  708.  1  Am.  Elec.  Cas. 
250)  ;  San  Francisco  v.  Western 
Un.  Teleg.  Co.,  96  Cal.  140,  4  Am. 
Elec.  Cas.  595,  596,  per  McFarland. 
J. 

47  Telegraph  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  Ed.  1067,  1  Am.  Elec. 
Cas.  373,  375,  per  Mr.  Chief  Jus- 
tice Waite;  Western  Un.  Teleg.  Co. 
V.  Mayor  of  the  City  of  New  York, 
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38  Fed.  552,  2  Am.  Elec.  Cas.  196, 
per  Wallace,  J.;  City  Council  of 
Charleston  v.  Postal  Teleg.  Cable 
Co.  (Ct.  C.  P.,  Charleston.  S.  C. 
1891).  9  Hy.  &  Corp.  L.  .1.  129.  3 
.•\ni.  Klec.  Cas.  56.  02-05,  per  Izlar, 
•T.  ••  It  lias  put  its  lines  at  the 
service  of  the  United  States  for 
por^tiil,  iiiiiitarv  and  other  purposes, 
and  given  precedence  to  its  busi- 
ness." Postal  Teleg.  Cable  Co.  v. 
Charleston,  1.53  U.  S.  692,  5  Am. 
Elec.  Cas.  663,  664.  14  St.  Ct.  1094. 
per  Mr.  Justice  Shiras,  aflTg.  56  Fed. 
419,  4  Am.  Elec.  Cas.  620.  "By 
this  action  the  company  so  accept- 
ing puts  its  lines  at  the  service 
of  the  United  States  for  postal,  mil- 
itary and  other  purposes  and  gives 
precedence  to  its  messages  over  all 
other  business.     It  thus  becomes  an 
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panies  have  a  right  to  come  into  a  Federal  court  in  all  mat- 
ters relating-  to  their  agency,  and  this,  irrespective  of  the 
amount  in  controversy.^^ 

^  r>2a.  Foreign  corporations  —  Incorporation  prerequisite  to 
acceptance  —  Post  Roads  Act  does  not  confer  franchise. —  The 
Western  Union  Telegraph  Company  derived  its  franchise  or 
right  to  exist  and  be  a  corporation  and  to  do  telegraphic  busi- 
ness from  the  State  of  Xew  York  and  not  from  the  Govern- 
ment of  the  United  States.  It  was  created  a  number  of  years 
before  the  enactment  of  the  federal  statute  of  1804.  Its  crea- 
tion "was  a  prerequisite  to  its  acceptance  of  that  enactment, 
such  acceptance  did  not  create  it  or  empower  it  to  do  business. 
But  such  corporation's  sole  right  to  carry  on  business  in  the 
State  of  Missouri  arose  out  of  the  Act  of  Congress  of  1860, 
as  it  never  received  any  authority  or  permission  from  that  State 
to  erect  its  poles  or  string  its  wires  on,  over  or  upon  the  public 
highway  or  places  in  that  State  or  to  do  business  therein. 
Xor  is  there  any  law  in  that  State  granting  such  permission 
or  franchise  to  any  foreign  telegraph  company,  although  tele- 
graph companies  may  be  organized  under  the  State  laws  with 
authority  to  maintain  their  poles  and  wires  along  and  upon 
public  highways.*^ 

§  53.  Post  Roads  Act  does  not  authorize  condemnation. — 
The  Post  Koads  Act  does  not  confer  upon  telegraph  companies 

agent    of   the   Government."     West-  Mo.  .502,  G.5  S.  \V.  77.3,  8  Am.  Elec. 

ern  Un.  Telefr.  Co.  v.  City  Council  Cas.   ;}00,   :im,  per  Marshall,  .T. ;    a 

of  Charleston,   56   Fed.   410,  4   Am.  ease    as    to    taxation    of    franchise, 

Elec.   Cas.   021.     See   Mem.   decision  ease  affirmed.  Western  Union  Teleg. 

163   U.    S.   711.    41    L.   Ed.   .309,    16  Co.  v.  State  Missouri,  190  U.  S.  412, 

Sup.  Ct.  1208.  47  L.  Ed.  lllfi,  2.3  Sup.  Ct.  730. 

The  Western  Union  Telegraph  *^  Western  Un.  Teleg.  Co.  v.  City 
Company  is.  by  virtue  of  such  Council  of  Charleston,  .56  Fed.  419, 
rights  as  it  derived  by  acceptance  4  Am.  Elec.  Cas.  620-622. 
of  the  Post  Roads  Act,  a  govern-  ■">  State  ex  rel.  Gottlieb  v.  West- 
mental  agent.  "  The  trial  court  ern  Un.  Teleg.  Co.,  165  Mo.  502, 
was  right  in  holding  that  the  de-  518,  .525,  65  S.  W.  775,  8  Am.  Elec. 
fendant  is  a  governmental  agent,  Cas.  390  (decided  Dee.  3,  1901),  per 
but  this  only  extended  to  its  rela-  Marshall,  J.;  case  affirmed  Western 
lions  between  the  government  and  Un.  Teleg.  Co.  v.  State  Missouri, 
its  agent;"  State  ex  rel.  Gottlieb  190  U.  S.  412,  47  L.  Ed.  1116,  23 
V.    Western    Union    Teleg.    Co.,    165  Sup.  Ct.   730. 
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the  riglit  to  oiitor  iijxiu  private  property  without  tlie  consent 
of  tlie  owner,  or  grant  them  the  right  of  eminent  domain.*" 
It  makes  no  provision  for  eonch-mnation  proceedings  in  belialf 
of  snch  telegraph  companies  as  avail  themselves  of  the  l)enrtits 


60  Western  L'nion  Teleg.  Co.  v. 
Pennsylvania  R.  Co..  10.t  V.  S.  .)40. 
49  L.  K(l.  ;n2,  25  Sup.  Ct.  l:}.},  fol- 
lowed in  same  east'  19.5  I'.  S.,  2.5 
Sup.  Ct.  1.50.  .594.  49  L.  Kd.  :i.'}2, 
the  court,  per  MiKenna.  ./.,  said: 
** '  No  question  arises  ;!■.  to  the  au- 
thority of  ('onj,'ress  to  i)rovide  for 
the  appropriation  of  private  pnij)- 
erty  to  the  uses  of  the  telefjraph, 
for  no  such  attempt  has  l)een  made. 
The  use  of  puhlie  property  alone  is 
granted.  If  private  property  is  re- 
quired, it  must.  MO  far  as  the  [»re- 
sent  le<;islation  is  concerned,  Iw 
obtained  hy  private  arran^jenient 
with  its  owner.  No  compulsory 
proeeedinjfs  are  authorized.  State 
sovereignty'  under  the  Constitution 
is  not  interfered  with.  Only  na- 
tional privih'ijes  are  granted,'  " 
(quoting  from  F'ensaeola  Teleg.  Co. 
V.  Western  l'nion  Teleg.  Co..  9t> 
IT.  S.  1,  24  L.  Ed.  708).  "This 
language  and  the  distinctions  im- 
ported by  it  were  approved  in  West- 
ern l'nion  Teleg.  Co.  v.  Ann  Arbor 
R.  Co.,  178  U.  S.  239.  44  L.  Ed. 
1052,  20  Sup.  Ct.  807.  It  was  a 
bill  in  equity  filed  in  the  Circuit 
Courts  ♦  •  »  i,y  ji  telegraph 
company  to  restrain  the  latter  from 


<'as4'  here.  The  decrees  of  both 
courts  were  rever>e(i  and  the  case 
remanded  to  the  Circuit  Court  with 
directions  to  remand  the  case  to  the 
State  Court.  This  was  decreed  on 
tho  ground  that,  by  the  statement 
of  the  complainant's  (telegraph 
company)  own  vns^,  it  was  not 
brought  '  within  the  category  «»f 
cases  arising  under  the  laws  or 
Constitution  of  the  United  States.' 
We  said  that  the  hill  was  for  the 
specitic  performance  of  a  contract. 
■  It  is  not  argued  '  we  said  (p.  24.'t) 
I'V  the  Chief  .Justice  '  by  counsel 
for  the  telegraph  company  that  the 
telegraph  company  had  any  right 
under  tlw  statute,  and  independ- 
ently of  tin'  contract,  to  maintain 
and  operate  this  telegrajth  line 
over  the  railroad  company's  prop- 
erty; and  it  has  been  long  settled 
that  tlie  statute  diil  not  confer  on 
telegraph  companies  the  right  to 
enter  on  private  property  without 
the  consent  of  the  owner,  and  erect 
the  necessary  structures  for  their 
business;  "  but  it  does  provide  that, 
whenever  the  consent  of  the  owner 
is  obtained,  no  State  legislation 
shall  prevent  the  occupation  of  post 
roads    for    telegraph    purposes    for 


interfering   with    the    rights   of    the  such  corporations  as  are   willing  to 

telegraph     in     a     certain     telegraph  avail  themselves  of  its  privileges."  ' 

line  along  the  right   of   way  of  the  *      *      *     In  the  Act   of  .July,   18(i6. 

railroad.     It    was    removed    to    the  there  is  not  a  word  which  provides 

Circuit  Court  of  the  United  States.  for  condemnation  or   compensation. 

The    Circuit    Court    dismissed    the  The  rule  that  when  a  right  is  given 

bill  and  its  action  was  affirmed  by  all   the  means  of  exercising  it  are 

the    Circuit    Court   of    Appeals,    33  given    does    not,    as    we    have    seen, 

C.  C.  A.   113.     The  Western  Union  appy  to  the  extent  contended  for  by 

Telegraph     Company     brought     the  the   telegraph    company.     The   exer- 
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of  said  statute.  In  so  far  as  that  enactment  is  concerned,  if 
private  property  is  required  it  must  be  obtained  by  arrange- 
ment with  or  consent  of  the  owner,  for  "  no  compulsory  pro- 
ceedings are  authorized.  State  sovereig-nty  under  tlie  Consti- 
tution is  not  interfered  with,  only  national  privileges  are 
granted.^^     So  a  telegraph  company  is  not  authorized  by  any 


cise  of  the  power  of  eminent  domain 
ia  against   common   right.      It   sub- 
verts   the    usual    attributes    of    the 
ownership    of    property.       It    must 
therefore  be  given  in  express  terms 
or    by    necessary    implication,    and 
this  was  the  reasoning  in  the  Pen- 
sacola   case  and   applied  directly  to 
the   Act   of    18GG.      We   may   repeat 
the  language  of  the  court :     'If  pri- 
vate  property   is   required    it   must, 
so  far  as  the  present  legislation  is 
concerned    be    obtained    by    private 
arrangement    with    its    owner.      No 
compulsory  proceedings  are  author- 
ized.' "      The    court    also    considers 
the   following  cases  upon   the  prin- 
ciples and  points  urged  and  decided 
in  the  case:     New  Mexico  v.  United 
States  Trust  Co.,  172  U.  S.   171,  43 
L.  Ed.  407,  19  Sup.  Ct.   128;  Unit- 
ed  States  V.   Union   Pac.   Ry.  Co.  & 
Western    Un.   Teleg.   Co.,   160   U.   S. 
1,  40  L.  Ed.  319,  16  Sup.  Ct.  190; 
Sweet  V.  Rechel,  1.59  U.  S.  380,  399, 
40  L.  Ed.  188.   16  Sup.  Ct.  43;  St. 
Louis   V.    Western    Un.    Teleg.    Co., 
148    U.    S.    92,    37    L    Ed.    380,    13 
Sup.    Ct.   485;    Cherokee   Nation   v. 
Southern  Kansas  Ry.  Co.,  135  U.  S. 
641,  34  L.  Ed.  295,  10  Sup.  Ct.  965; 
Western   Un.   Teleg.    Co.    v.   Massa- 
chusetts,  125  U.  S.  530,  31   L.   Ed. 
790,  8  Sup.  Ct.  9G1 ;  Kohl  v.  United 
States,  91  U.  S.  367,  23  L.  Ed.  449; 
St.  Paul  M.  &  M.  R.  Co.  v.  West- 
ern  Un.   Teleg.   Co.,    118   Fed.   497; 
Postal    Teleg.   Cable   Co.   v.   Oregon 
Short  Line  R.  R.  Co.,  114  Fed.  787; 
Postal  Teleg.   Co.  of   Idaho   v.   Ore- 
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gon  Short  Line  Rd.  Co.,  104  Fed. 
623;  Postal  Teleg.  Cable  Co.  v. 
Cleveland,  C.  &  St.  L.  Ry.  Co.,  94 
Fed.  234;  Postal  Teleg.  Cable  Co. 
V.  Southern  Ry.  Co.,  89  Fed.  190. 

'•1  Penaacola   Teleg.    Co.    v.    West- 
ern Un.  Teleg.  Co.,  96  U.  S.    1,  24 
L.  Ed.   708,   1   Am.   Elec.  Cas.   250, 
257,    per   Mr.    Chief  .Justice   Waite. 
Cited      with      approval      in      Postal 
Teleg.  Co.  v.  Mayor,  etc.,  of  Balti- 
more. 79  Md.  502,  5  Am.  Elec.  Cas. 
37,  :«),  29  Atl.  819,  per  Bryan,  J.; 
also  in  Dailey  v.  State,  51  Ohio  St. 
348,  40    Am.    St.   Rep.   578,   5   Am. 
Elec.   Cas.   186,   197,  37   N.   E.   710, 
per  Spear,  J.;   also  in  Postal  Teleg. 
Cable   Co.   of   La.    v.    Morgan's   La. 
&  Tex.   R.  &  SS.   Co.,  49  La.   Ann. 
58,  21  So.  13,  6  Am.  Elec.  Cas.  183, 
185,  per  McP^nery,  .J.     Explained  in 
Western    Un.    Teleg.    Co.    v.    Balti- 
more   &    Ohio    Teleg.    Co.,    19    Fed. 
(iiid,   1   Am.  Elec.  Cas.  623,  626,  per 
Wallace,  J.     See  also  Western   Un. 
Teleg.   Co.   v.   American   Un.   Teleg. 
Co.,  9  Biss.    (U.  S.  C.  C.)   72;  Pos- 
tal   Teleg.    Cable   Co.    v.    Cleveland, 
C.  C.  &  St.  L.  R.  Co.   (C.  C,  N.  D. 
Ohio),     94      Fed.     234;      American 
Teleph.  &  Teleg.  Co.  v.   Pearce,   71 
Md.  .535,  3  Am.  Elec.  Cas.   169,   18 
Atl.  910;   Atlantic  &  Pacific  Teleg. 
Co.  v.  Chicago,  R.  I.  &  P.  R.  Co., 
6    Biss.     (U.    S.    C.    C.)     158,    per 
Drummond,  J.;   Postal  Teleg.  Cable 
Co.    V.    Southern    R.    Co.,    89    Fed. 
190;  St.  Louis  &  C.  R.  Co.  v.  Postal 
Teleg.   Co..    173    111.    508,   51    N.    E. 
382,     distinguishing    Postal     Teleg. 
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law  of  tlie  United  States  to  appropriate  by  condemnation  a  right 
of  way  along  a  railroad  company's  right  of  way,^-  or  to  oc- 
riipy  said  right  of  way,  except  with  conrient  or  under  contract 
with  a  prior  owner.^^ 

ji  r>L  Post  Roads  Act  —  Condemnation  under  State  law  — 
Telegraph  companies. —  Although  as  stati'd  in  the  last  section, 
the  Tost  Koads  Act  do<'s  not  authorize  compulsory  proceed- 
ing, yet  the  State  law  may  Iw  resorted  to  for  condemnati(m  and 
compensation  as  an   auxiliary   to  said   Federal  statute.^^      But 


Cable  to.  v.  Norfolk  &  U .  IJ.  Co.. 
88  Va.  921.  See  also  I'urtlal  Teltg. 
Cable  Co.  of  La.  v.  Morj,'au's  I^i.  &. 
Tex.  K.  &  SS.  Co.,  49  La.  .\nn.  a8. 
21  So.  18;J.  0  .\m.  Kler.  Cas.  18:J; 
Atlanlii-  &  I'ai  ifi«-  Tele;;.  Co.  v.  Chi- 
cago, R.  1.  &  I'iKiJic  1{.  Co..  6  Biss. 
(U.  S.)  iJrt.  1  Am.  KU'c.  Cas.  lU  ; 
Mercantile  Trust  Co.  v.  .\tlantic  & 
Pacific  K.  Co.  (U.  S.  C.  C.  1894). 
63  Fed.  ')!:{,  910,  5  Am.  Elec.  Cas. 
207,  219.     See  §§  04,  293.  herein. 

The  Act  of  .hily  24.  18(;0,  "  gives 
no  foreign  corporation  the  right  to 
enter  upon  private  pro|)erty  with- 
out the  consent  of  the  owner  and 
erect  the  necessaiy  structures  for 
its  business;  but  it  does  proviile 
that,  whenever  the  consent  of  the 
owner  is  obtained,  no  State  legis- 
lation shall  prevent  the  occupation 
of  post  roads  for  telegraph  purposes 
by  sucli  cori)orations  as  are  willing 
to  avail  themselves  of  the  priv- 
ileges," and  "no  question  arises  as 
to  the  authority  of  Congress  to 
provide  for  the  appropriation  of 
private  projierty  to  the  uses  of  the 
telegraph,'  for  no  such  attempt  has 
biMin  made.  The  use  of  public  prop- 
erty alone  is  granted.  If  private 
property  is  required,  it  must,  so 
far  as  the  present  legislation  is 
concerned,  be  obtained  by  private 
arrangement    with    its    owner.      No 
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compulsory  proceedings  are  author- 
ized. State  Bovercignty  under  the 
Constitution  is  not  interfered  with. 
Only  national  privileges  are  grant- 
etl."  Words  of  the  court  in  I'ensa- 
cola  Teleg.  Co.  v.  Western  Union 
Tcleg  Co..  90  C.  S.  1.  11,  12,  quoted 
and  followed  in  Phillips  v.  Postal 
Teleg.  Cable  Co..  130  N.  C.  513, 
523,  41   S.  E.  1022. 

a-  Postal  Teleg.  Cable  Co.  v. 
Cleveland,  C.  C.  &  St.  L.  It.  Co.  (C. 
C..  N.  D.  Ohio).  94  F.-d.  234; 
.Northwestern  Teb'ph.  Exch.  Co.  v. 
Chicago.  M.  &  St.  P.  R.  Co.,  70 
Minn.  334.  79  N.  W.  315. 

'■•■'  Northwestern  Teleph.  Exch.  Co. 
v.  Chicago,  ^^  &  St.  P.  R.  Co.,  70 
Minn.  334,  79  N.  \V.  31."). 

•••*  Postal  Teleg.  Cable  Co.  of  La. 
V.  Morgan's  La.  4  Tex.  R.  &  SS. 
Co..  49  La.  Ann.  58,  21  So.  183,  0 
Am.  Elec.  Cas.  183,  185;  Postal 
T.lcg.  Cable  Co.  v.  Sojithern  R.  Co., 
89    Fed.    190. 

"  Hy  accepting  the  provisions  of 
this  act,  respondent  is  given  the 
right  to  erect  its  telegraph  lines 
upon  all  post  roads;  and  by  §  3904 
of  the  Revised  Statutes  of  the  Unit- 
ed States  all  railroads  are  made 
post  roads.  But,  before  respondent 
can  exercise  the  right  thus  granted 
by  Congress,  it  must  have  fixed  and 
paid  to  the  appellant  just  com;>en- 
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a  State  law  will  not  authorize  the  coiidcmnatioii  of  land  al- 
ready devoted  to  another  public  use,  when  the  franchise  exer- 
cised by  such  prior  use  would  thereby  be  extinguished.  The 
condemnation  must  not  materially  injure  a  prior  occupant  to 
be  justified,  nor  will  a  special  plan  of  constructit»n  of  a  tele- 
phone line,  which  would  be  more  favorable  to  said  line,  justify 
an  appropriation  of  a  ri<i,ht  of  way  of  a  railroad  company,  the 
necessity  therefor  not  being  sufficient.''^  A  State  condemna- 
ri(in  law  will,  however,  authorize  a  telephone  company  equally 
with  a  teiciiraph  company  to  exercise  the  right  of  eminent  do- 
main where  there  is  no  statutoiy  provision  to  the  contrary.*''*' 
And  a  State  condemnation  law  authorizing  telegraph  companies 
to  exercise  the  right  of  eminent  domain  will  include  telephone 
comj)anies  where  there  is  no  contrary  legislativ<'  enactment.^' 

5;  ')').  Commerce  —  Federal  Constitution  —  Municipal  powers. 
—  The  fact  that  a  telegraph  corporarioii  is  cngMgf'd  in  inter- 
state commerce  does  not  preclude  a  municiicil  corporation  from 
compelling  a  change  of  location  of  the  telephone  poles.^^  So 
<•  mnty  C(»mmissioners  who  have  been  given  the  custody  and 
control  of  a  pike  or  public  road  by  the  State  and  wlio  also  have 
the  right  to  regulate  the  use  of  the  highway  by  (puisi-public 
corporations  may  re(]uire  the  removal  of  poles  and  wires  oi  a 


sat  ion  for  the  easement.  This  is 
nscLTtaincd  by  resorting  to  tlie 
State  law  relative  to  eminent  do- 
main. The  State  law  becomes  aux- 
iliary to  the  Act  of  Conjrress,  and 
provides  the  method  of  condemna- 
tion and  compensation.  In  other 
words,  a  right  is  given  by  this  Act 
of  Congress,  and  the  remedy  is  fur- 
nished by  the  laws  of  the  State." 
Postal  Telegraph  Cable  Co.  of  Utah 
V.  Oregon  Short  Line  Ry.  Co..  23 
Itah,  474.  65  Pac.  73.5,  7  Am.  Elcc. 
Cas.  417    422.  per  Hall.  Di^t.  J. 

"5  >«orth  western  Teleph.  E.xch. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co., 
76  Minn.  334,  79  N.  \V.  315. 

•'•<■'  Northwestern  Teleph.  Exch. 
Co.  V.  Chicago.  M.  &  St.  P.  R.  Co., 
76  Minn.  334,  79  X.  W.  315. 


•'•'  Northwestern  Tdepii.  Excii. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co., 
76  Minn.  .334.  79  N.  W.  316; 
Southwestern  Teleg.  &  Teleph.  Co. 
V.  (;ulf  C.  &  S.  F.  Co.  (Tex.),  52 
S.  \V.  10(»,  under  Saylea'  Tex.  Civ. 
Stat.,  art.  699.  As  to  foreign  tele- 
graph companies  not  i>eing  so  au- 
thorized, see  Postal  Teleg.  Cable 
Co.  V.  Cleveland.  C.  C.  &  St.  L.  R. 
Co.  (C.  C.  N.  D.  Ohio  I,  94  Fed. 
2.34,  under  Ohio   Rev.  Stat.,  §  .3454. 

58  Michigan  Teleph.  Co.  v.  Cliar- 
lotte  (U.  S.  C.  C,  \V.  D.  Mich.),  93 
Fed.  11,  7  Am.  Elec.  Cas.  52.  Ex- 
amine New  Orleans  Gas  L.  Co.  v. 
Hart,  40  La.  Ann.  474.  4  So.  215, 
and  extract  from  opinion,  2  Am. 
Elec.  Cas.  882. 
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telegraph  compaiiv,  whicli  has  accepted  the  provisions  of  the 
Tost  Koatls  Act,  to  the  other  side  of  the  street,  where  tlje  loca- 
tion of  such  tclc.m-apli  line  near  tlic  middU'  of  the  street  seri- 
ously  inconini<Mlcs   the   pui)lic   in    its   use  of  the   lii^iliway,   and 
a|)iirt    from   tlie   federal  i)ost    rond   statute   the  company   w.ndd 
have   no   ri,::ht   to   maintain   its   poh's   and   wires   indelinitely   at 
the  phice  oriiiimillv  h»eated  upon  the  lutihsvay  even  tliou<ili  tlie 
authoritv   to  erect   tlie  teh'iz:rapi»   line  was  granted  hy  the  com- 
missioners as  they  Innl  no  p.Avi'r  to  iirant   such  a   franchise  or 
right,   their  power  heiui;  limited   to  grant inir  permission   to  lo- 
cati'   "i-   maintain    poles   and    wires   in    the   r<»a<l    provided    they 
shall    not    incommo(le   the   piihlic    in    the   use   of   the   roa<ls   and 
hiirhwavs.      Whether  the  jiuhlic  is  at  any  time  ineonunoch-d  i-* 
to   he   deternutied   by    then    existing  conditions,    a    location   not 
inconvenient    when    made    may    by    reason    <d"   changed    coikU- 
tions  tliereafter  become   inconvenient    and   this   (piestion   must 
he  ascertained  hy  the  coinnnssioners  in  ottiee  wlu-n  the  inipiiry 
is  made,  as  no  board  can  determine  to  what   uses  a   highway 
shall  be  given  over  for  all  time.      And  whether  or  not  it   is  im- 
practicable  to    remove   the   line  «»f  i)oles  to   the  location   desig- 
nated is  a  nnitter  for  the  judgTuent  of  the  connnissioners ;  nor 
in  such  case  is  it  an  argument  against  sucli  removal  that  the 
obstruction   <d*   the   road    is   due   to   the   location   of  an   electric 
railway  and  that  the  telegraph   line  was  there  before  fh(>  rail- 
way, as  this  claim  constitutes  only  another  phase  of  the  argu- 
ments of  a  perix'tmil  vested  right  in  the  telegraph  company  to 
maintain  its  location,  and  the  power  of  the  commissioners  is 
also  ample  to  designate  the  new  location  upon   the  highway.""''' 

§  .-;(».  Commerce  —  Federal  Constitution  —  Stipulations  in 
tele^aph  blanks  against  negligence. —  A  State  Constitution 
which  provides  that  no  connnon  carrier  shall  be  permitted  to 
contract  for  relief  from  its  common-law  liability  so  far  applies 
to  telegraph  companies  that  a  stipulation  is  void  which  relieves 
such  companies  from  negligence  in  the  transmission  of  unre- 
peated  and  cipher  despatches,  and  all  messages,  unless  a  written 
claim   is   presented   within   a   specified    time.     Xor   does   said 

•■^eGanz  v.  Ohio  Postal  Teleg.  Ca-  Am.  Stat.  Ohio,  §  3454,  3461-1.  See 
ble  Co.,  140  Fed.  602.     Under  Bates'       §  65,  herein. 
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State  Constitution  conflict  with  the  interstate  commerce  pro- 
vision of  the  Federal  Constitution.®" 

§  57.  Commerce  —  Federal  Constitution  —  Tariff  or  rates  for 
telegraph  or  telephone. —  A  State  has  power  to  authorize  a 
board  uf  railroad  commissioners  to  make  rates  for  the  trans- 
missiun  of  messages  bj  telegraph  lines  doing  business  within 
the  State,  and  telegraphic  messages  are  not  interstate  commerce 
when  transmitted  over  a  continuous  line  or  system  of  lines  con- 
necting two  points  within  the  same  State,  even  though  said 
line  is  not  wholly  within  said  State.  Said  statute  does  not, 
therefore,  violate  the  interstate  commerce  provision  of  the  Fed- 
eral Constitution.''*  But  a  State  cannot  control  rates  of  inter- 
state commerce  originating  within  a  State  by  a  division  thereof, 
upon  a  mileage  basis  calculato<l  to  reach  that  portion  within 
the  State."^  In  Indiana  a  telephone  company  doing  a  general 
business,  and  having  a  line  <»f  wires  wholly  or  jnirtly  within 
the  State  may  be  compelled  by  statute  to  furnish  facilities  to 
all  persons,  without  discrimination,  witliin  local  limits.  The 
legishiture  may  also  re(iuire  a  ma.ximum  rate  for  telephone 
rental.  Both  statutes  are  to  be  construed  together,  nor  do  they 
constitute  an  interference  with  interstate  conmierce  where  the 
intent  is  merely  to  regulate  the  service  within  the  State,  and 
this  is  so,  even  though  the  company's  lines  extend  into  other 
States. "^^  So  nui.xinuim  telej)h<»iie  rates  may  be  prescribed  by 
statute,  and  the  act  will  not  be  held  unconstitutional  as  depriv- 
ing the  company  of  its  property  or  use  without  just  compensa- 

«o  Western   Un.   Tcle^'.   Co.   v.   Eu-  ('.  213,  4  Am.  Elec.  Cas.  .5S0.   18  S. 

bank,  100  Ky.  .591,  18  Ky.  L.   Repr.  E.    389;     Leaveli     v.     Western    Un. 

995,  3U  L.  R.  A.  711.  38  S.  W.  1068,  Teleg.    Co.,    110    X.    C.    211,    5    Am. 

«   Am.   Elec.   Cas.   770.    1    Am.   Neg.  Elec.  Cas.  689,  21   S.  E.  391. 
Rep.     244.     Citin<;     Ohio     &     Miss.  «2  Northern     Pacific     R.     Co.     v. 

Ry.   Co.   V.   Tabor.    17    Ky.    Law    R.  Keycs    (U.   S.   C.   C,   X.   D.   Dak.), 

1411,  36  S.  W.  18,  for  a  fuller  dis-  91   Fed.  47,  13  Am.  &  Eng.  R.  Cas. 

cussion   of   said    section,   being  sec-  (X".  S. )    128. 

tion     196,     Kentucky     Constitution.  es  Central     Un.     Teleph.     Co.     v. 

As      to      validity      of      stipulations  State,   Falley,   118   Ind.   194,  2   Am. 

against  negligence,  the  reader  is  re-  Elec.    Cas.    27.      See    Central    Un. 

ferred  to  this  subject,  which  is  fully  Teleph.   Co.   v.    Bradbury,    106    Ind. 

considered    elsewhere.  1.    2   Am.    Elec.    Cas.    14,    5   N.    E. 

81  State,   Railroad   Commissioners  721;  Johnson  v.  State,  113  Ind.  143, 

V.   Western  Un.  Teleg.   Co.,   113  N.  2  Am.  Elec.  Cas.  22,  15  X.  E.  215. 
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tiou,  on  the  ground  that  said  ratcr^  uro  insuUicicnt  or  unro- 
niuiierativf,  ospccially  so  wIuto  the  only  tvidonee  of  such  facU 
arc  ex  parte  atHdavits  uf  the  eouipany's  otHcera.*** 

§    58.      iTraiisferred    f.    Jj    :.l!)a.J 

§    f)!).      [Traiisfenv.l    to   J;    !>40a.] 

§    no.       I  Traii-frrn-d    t,.   >;    ',»|()1).] 

J^    «il.      I 'rranstVnrd    t..   ^    100a.] 

0*  Manning    v.    ('Iipsu|)<-iik<-    \     I'.  wt-rv    ln-Ftl    to   apply   to    individunln 

Teleph.  Co.,  20  Wu.sh.  L.   Hrpr.  4i>!J.  desiring  tclfphoni'  HtTvifos  and  wito 

In  this  case  rates  were  fixed  by  ad  not    limited    to    the    df|*artnientH    of 

of   Congre.ss   of   .lune    .'{(),    ISHH.    and  (hi-    district.      See    next    section. 
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LIMITATIONS  AND 


§  62.     Post  Roads  Act  —  Authority      §  G5.     Post   Roads  Act  exclusive  — 


conferred. 
03.     Post     Roads     Act  — Limita-  66. 

tions    upon    authority    or 

right  conferred. 
64.     Same    subject  —  Public    and 

private  property  —  Streets  67. 

and     highways  —  Abutting 

owners. 


Hostile  legislation. 

Post  Roads  Act  exclusive  — 
Hostile  legislation  con- 
tinued —  Modification  of 
rule. 

Post  Roads  Act  modification 
of  the  rule  as  to  hostile 
legislation   continued 


§  62.  Post  Roads  Act  —  Authority  conferred. —  The  Post 
Roads  Act  '  coufers  a  right  and  not  a  mere  privilejje  to  con- 
struct, maintain  and  operate  telegrapli  lines  in  the  manner 
provided,  and  upon,  over  and  along  the  places  specitied.  A 
plenary  power  is  granted  for  the  benefit  of  the  public  and  of 
the  Government  of  the  United  States,  having  in  view  the  grow- 
ing necessities  of  commerce  and  the  needs  of  the  postal  service.^ 
But  while  the  statute  confers  this  right  it  may  not  be  exercised 
absolutely  and  under  all  circumstances.  It  cannot,  as  will 
hereafter  appear,  be  taken  away  by  hostile  State  legislation,'' 
nor  can  such  legislation  operate  to  prevent  placing  telegraph 
lines  upon,  over,  along,  or  under,  the  places  designated  in  said 
Post  Roads  Act.  Xor  after  such  lines  are  located  there,  may 
the  use  of  them  be  stopped  by  State  or  municipal  legislation. 
Nevertheless,  the  right  conferred  is  limited  or  abridged  to  this 
e.xtent,  that  the  statute  is  permissive  only  in  many  respects.'* 


1  Act  July  24.   1866. 

-  Hewett  V.  Western  In.  Teleg. 
Co.,  and  Dist.  Col.,  4  Mackey  (D. 
C).  424,  16  Am.  &  Eng.  Corp.  Cas. 
276.  2  Cent.  Repr.  6')4,  2  Am.  Elec. 
Cas.  222.  22.5.  220,  per  Merrick,  J. 

8  See  §§  65-€7  herein. 


*  St.  Louis  V.  Western  Un.  Teleg. 
Co.,  148  U.  S.  92,  37  L.  Ed.  380, 
39  Fed.  .59,  4  Am.  Elec.  Cas.  102, 
111,  13  Sup.  Ct.  485,  per  Mr.  .Jus- 
tice Brewer,  citing  with  approval, 
Western  Un.  Teleg.  Co.  v.  Attorney- 
General    of   Mass.,    125    U.    S.    530, 
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§03       rosT  ijo.vns  act  —  intkkstate  commekce  — 

The  Post  Roads  Act  being  permissive  only,  it  was  never  in- 
tended to  interfere  with  the  proper  regulation  and  control  of 
such  highways  by  the  States,  counties,  or  municipalities  which 
had  them  in  charge,  and  such  statute  also  expressly  ])rovides 
that  such  telegraph  lines  shall  be  so  maintained  as  not  to 
*'  interfere  with  the  ordinary  travel  on  such  military  or  post 
roads."  ^ 

^  (V.i.  Post  Roads  Act  —  Limitations  upon  authority  or  right 
conferred. —  'V\n>  authority  cdnferretl  under  the  l'<»st  Koads 
Act  is  suborilinated  in  its  exercise  to  the  rights  of  the  public 
to  a  certain  extent,  and  also  to  the  exercise,  within  lawful 
limits,  of  the  police  power  of  the  State  or  municipality  which 
the  telegraph  com|)any  has  entered  for  the  ])urpos(>  of  con- 
structing its  lines.  Such  company  must  submit  to  the  ordi- 
nary, reasonable  and  lawful  regulations  of  the  State  and  local 
governmental  authorities  whose  highways  and  stre(>ts  ar(»  u^erl, 
even  though  said  roads  an<l  streets  are  ])ost  and  military  roads." 
But,  on  the  otiier  -;ide,  although  the  State  nuiy,  in  the  exercise 
of  its  police  power,  eiuu't  such  laws  relating  to  persons  and 
])roperty  within  its  territorial  limits  as  shall  best  promote  <zon- 
eral  prosperity,  and  the  j)ul>lic  health,  safety  and  morals,  never- 
theless, it  cannot  encroach  uj)on  the  powers  of  the  Federal 
Government  so  as  to  materially  inijiair  or  destroy  rights 
granted    or    secured    by    constitutional    acts    of    Congress,    or 

548,  :n    L.   Kd.  7!»n.  S  Sup.  Ct.  0(51.  Postal  Tv\o'^.  Cable  Co.  v.   Board  of 

21    Am.    «&    En<j.    Corp.    Caa.    13,    2  Conimissionora,   I'M  Fed.  947. 

Am.  Elcc-.  Cas.  57.  01,  per  Mr.  Jus-  o  Hiclimond      v,      Soiithorn      Bell 

tice  Miller;    Southern    Bell   Teleph.  Teleph.  &  Telep.  Co.,  42  U.  S.  App. 

&   Telog.   Co.    V.    Richmond    (C.    C,  «8G.  28  U.  S.  C.  C.  A.  659,  85  Fed. 

E.    D.    Va.).    78    Fed.    858,    0    Am.  19,  30  Chic.  Leg.  News,  271,  3  Va. 

Elec.   Cas.   1,  G.   per  C.off,  Cir.  J.  La.  Re<r.  856;  Southern  Bell  Teleph. 

"  Acts  of  Conji^rcss  are  only  per-  &  Telej;.  Co.  v.    Kichniond.   78   Fed. 

missive  so  far  as  the  rights  of  the  858,  G  Am.  EIcc.  Cas.  1,  G,  per  Gotf, 

federal      government      go."     Postal  Cir.  J. ;   Clausen,  etc..  Brewing  Co. 

Teleg.    Cable   Co.    v.    City    of    New-  v.  The  Baltimore  &  Ohio  Teleg.  Co. 

port,  25  Ky.  L.  Rep.  635,  70  S.  W.  (N.   Y.  Sup.  Ct.,  Chambers,   1884), 

159,   8   Am.    Elec.   Cas.   25,   27,   per  2  Am.  Elec.  Cas.  210,  217,  per  Van 

Hobson,  J.  Brunt,   J.;    Mutual    Un.    Teleg.   Co. 

5Ganz  V.  Ohio  Postal  Teleg.   Ca-  v.    Chicago,    10    Fed.    309,    1    Am. 

ble    Co.,    140   Fed.    092,    rev'g   Ohio  Elec.     Cas.     500,     507,     per    Drura- 
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granted  under  a  constitutional  exercise  of  power.     Especially 
is  this  true  of  the  constitutional  right  to  regulate  commerce. 
It  is  held,  however,  in  a  case  in  the  United   States  Circuit 
Court  that  the  police  power  is  inherent  in  the  States,  and  is  not 
•iffected  Lv  the  United  States  interstate  commerce  provision, 
nor   by   the   Post    Roads   Act.«     These   two   propositions,    al- 
though seeminglv  inconsistent,  are  perfectly  reconcilable.     It 
is  well  settled  that  the  police  power  extends  to  the  protection 
of  life,  health,  and  property,  and  that  no  citizen  should  be  per- 
mitted to  exercise  his  rights  so  as  to  injuriously  affect  a  com- 
munitv  in  these  matters.     A  strictly  legitimate  exercise  of  the 
police"  power  of  a   State  does  not,  in  a  constitutional  sense, 
ueccssarilv   encroach    upon   any    authority   confided   expressly 
or  bv  implication  to  the  Xational  Government.     In  addition, 
the  exercise  of  the  police  power  in  the  last  case  above  noted, 
related  to  the  enforcement  of  the  Subway  Act »  in  the  city  of 
New  York.^"     The  franchise  of  a  telegraph  company  is  de- 
rived from  the  State,  and  it  owes  its  existence  to  the  State 
law  of  organization,  even  though  its  privilege  of  nmning  lines 
over  post  and  military  rodas  is  derived  from  Congress.^       A 

T  Western      Un.      Teleg.      Co.     v.  or    of    Now    York,    38    Fed     552.    2 

James,   1G2  U.   S.   050,   10   Sup.  Ct.  Inter.    Com.    Rc-p-    5.J3,   3   L.    R._  A. 

934,  40   L.   Ed.    1105,  6   Am.    Elec.  44U,  6  Ry.  &  Corp.  L.  Jour.  lOo,  2 

Cas!  858,  801,  10  Sup.  Ct.  934,  per  Am.  Elec.  Caa.   195. 
Mr     Justice    Pcckham;     People    v.  o  Laws  N.  Y.   1884,  c.  534 ;   Laws 

Hawkins,  20  N.  Y.  App.  Div.  47  N.  1885,    c.    499,    and    Laws    1887,    c. 

Y.  Supp.  50.  494,  47  N.  Y.  Supp.  50,  716. 
citing  Walling  v.  Michigan,  110  U.  ^o  The    case    last    given    is    cited 

5  440-400,  29  L.  Ed.  691,  090,  0  with  approval  in  State  ex  rel.  Wis- 
Sup  Ct  454;  People  v.  Gillson,  109  consin  Teleph.  Co.  v.  Janesville  St. 
N  Y  389-401,  4  Am.  St.  Rep.  465,  Ry.  Co.,  87  Wis.  72,  41  Am.  St. 
17  X  E  343-  New  Orleans  Gas-  Rep.  23,  4  Am.  Elec.  Cas.  289,  294, 
Light'  Co.  V.  Louisiana  L.  &  H.   P.  .->7    N.    W.    "JTO,    per    Orton,    C.    J., 

6  Mf".  Co.,  115  U.  S.  650,  29  L.  where  several  other  cases  to  the 
Ed  5T6  0  Sup.  Ct.  252;  Brennan  same  point  are  also  cited.  See 
V  Titusville,  153  U.  S.  289-299,  4  Western  Un.  Teleg.  Co.  v.  Missis- 
Inter.  Com.  Rep.  058,  38  L.  Ed.  719,  sippi  R.  Commission,  74  Miss.  80, 
700  14  Sup.  Ct.  829;  Re  Jacobs,  98  21  So.  15;  see  also  §  67  herein. 
N."y.  98-108,  50  Am.  St.  Rep.  636.  "  Western  Un.  Teleg.  Co.  v.  At- 
See  S5  65-07,  chaps.  IX,  XIV,  torney-General  of  Mass.,  125  U.  S. 
XXXII  XXXIV  herein,  post,  as  to  530,  .548,  31  L.  Ed.  790,  8  Sup.  Ct. 
hostile 'legislation.  961.  21  Am.  &  Eng.  Corp.  Cas.  13, 

8  Western  Un.  Teleg.  Co.  v.  May-       2  Am.  Elec.  Cas.  57,  60,  01,  per  Mr. 
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telog:raph  oompany,  therefore,  within  tlu-  lirniliitious  aWo 
spocitietl,  (twos  olx'dioiico  to  the  State  laws,  iiotwithstainiinfr 
it  has  aceepted  tlie  ])rovisinns  and  Ix'iietits  <>f  the  Post  K<>ads 
Act.^^  It  may  be  stated  in  tliis  eonnection  that  it  is  a  j^encral 
])rineij)le  tliat  the  State  may  h<^ishite  with  hindinir  etTeet 
within  its  territorial  limits,  where  such  enactments  ndate  to 
the  rights,  duties  and  liabilities  of  citizens,  and  arc  not  directed 
against  commerce  nor  any  of  its  reg\ilations.'^ 

§  (U.  Same  subject  —  Public  and  private  property  —  Streets 
and  highways  —  Abutting  owners. —  The  IN.-t  Koads  Act  (h-als 
with  puhlic,  and  not  private  j)n»perty.  A  teh'grai)h  company 
which  has  accepted  its  provisions  cannot  use  streets  or  higli- 
ways  at  its  own  pleasure  and  aj)propriate  j)roperty  rights 
therein  to  the  injury  of  the  puldic  or  of  abutting  owners.  This 
statute  does  not,  and  cannot  operate  to  deprive  the  State  or 
local  government  absolutely  of  all  contnd  <»ver  its  streets,  nor 
the  citizen  of  his  individtud  pr<»prrty  rights.  State  sovereignty 
within  constitutioiuil  limits  is  not  interfered  with,  the  emu't- 
mcnt  extends  only  to  National  j)rivileges.  It  does  n«>t  confer 
an  unrestricted  ri^ht  to  a]>|)ropriate  the  public  property  of  the 
State  or  muiiiiMpality,  nor  does  it  absohitely  abridge  any  prop- 
erty rights  of  a   i)ublic  character  created   by  authority  of   tlu^ 


Justice  Miller;  Attorney -Gcnerul  of 
Mass.  V.  Western  I'n.  Teli-j;.  Co., 
141  U.  S.  40,  3  Am.  ¥Aoi:  Cns.  20. 
24,  25,  35  L.  Ed.  628,  11  Sup.  Ct. 
889,  per  Mr.  Justice  Gray.  "Any 
telegraph  company  now  organized, 
or  whiclt  may  hereafter  be  organ- 
ized, under  the  laws  of  any  State," 
etc.,  Act  Congress.  July  24.  1800,  c. 
230;  Rev.  Stat.  U.  S..  §  520.3.  See 
§  52a  herein. 

i-See  Attorney-General  of  Mass. 
V.  Western  Un.  Teleg.  Co.,  141  U. 
S.  40,  3  Am.  Elec.  Cas.  20,  24,  11 
Sup.  Ct.  889,  35  L.  Ed.  628,  per 
Mr.  Justice  Gray;  St.  Louis  v. 
Western  Un.  Teleg.  Co.,  148  U.  S. 
92,  37  L.  Ed.  380,  39  Fed.  59,  4 
Am.  Elec.  Cas.  102,  111.  13  Sup.  Ct. 
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48.").  per  Mr.  .lusticc  Hrewer,  citing 
Western  In.  Teleg.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530.  548,  21 
Am.  &  Eng.  Corp.  Cas.  13,  31  L. 
Ed.  790,  8  Sup.  a.  961,  2  Am.  Elee. 
Cas.  57.  61.  per  Mr.  Justice  Miller. 
See  also  easps  cited  under  first  note 
to  this  section. 

Interstate  telegraph  company 
claiming  under  Po-t  Roads  Act 
must  comply  with  city  regulations. 
City  of  Toledo  v.  Western  Un. 
Teleg.  Co.,  107  Fed.  10,  46  C.  C.  A. 
111.  52  L.  R.  A.  730. 

"  Sherlock  v.  Ailing.  93  U.  S.  99, 
23  L.  Ed.  819,  cited  with  approval 
in  Western  Un.  Teleg.  Co.  v.  Tyler, 
90  Va.  297,  4  Am.  Elec.  Cas.  816, 
819,  18  S.  E.  280,  per  Lewis.  P. 


LIMITATIONS    AX1»     HOSTILE     LEGISLATIOX.  is  »J-* 

State.     The  franchise  granted  cannot  be  constnied  to  extend 
beyond   what  must   have   been   the   intent   of    Congress,    even 
thoiioh  its  manifest  object  was  to  grant  plenary  power  to  such 
telegraph  companies  as  might  choose  to  avail  themselves  of  the 
benefit  of  the  enactment.     But  it  was  never  intended  thereby 
to  override,  under  the  claim  of  a  constitutional  power  to  regu- 
late commerce,  the  constitutional   rights  of  citizens  or  of  the 
public.     Compulsorv    proceedings    are    not    authorized.      Ihe 
right  conferred  is  only  to  use  the  public  property  designated. 
If  private  property,  whether  in  city  streets  or  country  high- 
ways or  elsewhere,  is  to  be  used  in  the  exercise  of  the  right,  it 
must  be  obtained  by  the  consent  of  the  owner,  or  by  the  exer- 
cise of  the  power  of  eminent  domain.     The  owner's  easements 
of  light,  air  and  access  cannot  be  impaired  without  compensa- 
tion.    This  statute  nowhere  provides  as  to  the  private  right 
of  ownership  in  highways,  and  the  only  express  limitation  upon 
the  right  to  maintain  telegraph  lines  upon  streets  or  highways 
which  are  military  or  post  roads  is,  as  above  stated,  that  "  such 
lines  of  telegraph  shall  be  so  constructed  and  maintained  as 
not  to     *     *     *     interfere  with  the  ordinary  travel  on  such 
military     or     post     roads."  »^      Xor     does     this     congressional 
enactment     authorize     the     taking     of     State     or     municipal 
propertv    without    consent    or    compensation    any    more    than 
the   taking  of    private   property    for   public   purposes.'^^     The 

u  ^et  of  Congress,  July  24,  1866.  and  Postal  Teleg.  Cable  Co.  v.  Bal- 

c   230,  S  1  ;  Rev.  Stat.  U.  S.,  §  526:5.  tin.ore,   1.56  U.  S.  210,   15  Sup.  Ct. 

See  §  62  herein.  ^^-^^^  -^9  L.  Ed.  399 ;  "  Postal  Teleg. 

15 -The   Congress   of    the    United  Cable  Co.    v.   City  of    Newport,   2d 

States  has  no  power  to  take  private  Ky.  L.  Rep.  635,  8  Am.  Elec.  Cas. 

property   for   public   purposes   with-  25,  27,  76  S.  W.  159,  per  Hobson,  J. 

out    compensation,    and    it    can    no  See    Cumberland    leleg     &    f^'^Ph- 

more  take  the   property  of  a  State  Co.  v.  City  of  f'^^^^^J^Y 

or    one    of    its    municipalities    than  187;  case  affd.  143  Fed.  238;   Amer- 

the  property  of  an  individual.     The  iean  Teleg.  &  Teleph.  Co.  v.  Harbor 

^cts  of  Con.Mcss.  referred  to  in  the  Creek  Tp.,  23  Pa.  Super.  Ct.  437. 

answer,  conferred  on  the  defendant  Rev.  St.  U.  S.,  §§  5263-5268   (U. 

no  ri-ht  to  use  the  streets  and  al-  S.  Comp.  St.   1901,  pp.  3579-3o81). 

leys  of  the  city  of  Newport   which  which  authorize  the  construction  of 

bdon-ed  to  the  municipality.     This  telegraph  lines  along  "  post  roads,  ' 

was  Txpressly  held  in  St.  Louis  y.  upon  complying  with  certain  condi- 

Western   Un.  Teleg.  Co..   148  U.   S.  tions.  does  not  affect  the  right  of  an 

9-^    13  Sup    Ct    485,  37  L.   Ed.  480,  abutting    land    owner    to    oompensa- 
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priiiciplfs   above  stated   are,   however,   I'ull^'  supported   by  the 
authorities.'" 

§   05.     Post  Roads  Act  exclusive  —  Hostile  legislation. —  TIk' 


limitations,  alxvi-  pi-L  t'orlli.' 
euiiipaiiics  availing  tlieniseivcs 
Act,  cannot  be  extended  so  as 
consistent  with  the  scope,  intr 

tion  for  the  biiidi-n  impOHfd  ii|)<iri 
the  fee  by  the  erection  of  a  line 
upon  a  rural  Iii^'hvvay,  whirli  is  a 
post  road.  ('os;;ritr  et  al.  v.  Tri 
Statf  'iVl.ph.  &  Teley.  lo.  (N.  I). 
1!I()(J).  107  N.  W.  525.  See  §  52 
herein. 

i^  United  Slateii:  St.  Loui.n  v. 
Western  In.  Tilejj.  Co..  148  U.  S. 
9-2,  :J7  L.  Kii.  :isn.  4  Am.  Klee.  Cn.s. 
102.  109.  1:J  Sup.  Ct.  4S5  et  secj.. 
per  Mr.  .Justice  Brewer.  IVnsa- 
luhi  Telej;.  fo.  v.  Western  L'n. 
Telejf.  Co..  90  I'.  S.  I.  24  L.  Kd. 
708.  1  Am.  Klee.  Cus.  250.  257.  per 
Mr.  Chief  .lustiiv  Waite;  Southern 
Hell  Teleph.  &  Teieir.  Co.  v.  Ki.  h 
niond,  78  Fed.  858.  (5  Am.  Klee.  Can. 
5.  0.  per  (Joir,  Cir.  J.;  WCstern  In. 
Teh'g.  Co.  V.  Mayor  of  New  Yt)rk. 
.38  Fetl.  552.  2  Inter.  Com.  Fiep.  5;J.1, 
:\  L.  R.  A.  449.  0  l?y.  &  Corp.  L. 
.Four.  105.  2  Am.  Elee.  Cas.  195; 
Mutual  l'n.  Telejj.  Co.  v.  Chiea;:o. 
\(\  Fed.  309.  1  Am.  Elee.  Cas.  50(5. 
507.  per  Drummond.  .1.;  Wesd-ru 
L'n.  Telij^.  Co.  V.  Amerii;tn  In. 
Tele-j.  Co.,  9  Biss.  (U.  S.  C.  C.) 
72.  1  Am.  Elee.  Cas.  288.  290.  per 
Harlan.  .1.;  Atlantie  &.  Paeifie 
Toleg.  Co.  V.  Chicajio.  IJ.  1.  &  Pa- 
cific ]{.  Co..  6  Biss.  (U.  S.  C.  C.) 
158,  1  Am.  Elec.  Ca.*.  111.  District 
of  Columbia:  Ilewett  v.  Western 
Un.  Teleg.  Co.,  and  Dist.  Col.,  4 
Mackey  (D.  C),  424,  16  Am.  & 
Eng.  Corp.  Cas.  276,  2  Cent.  Repr. 
694.  2  Am.  Elec.  Cas.  222,  230,  per 
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<»f  the  iMMietits  of  the  Post  lv4.ads 

to  justify  hostile  legislation  in- 

nt  and  purposes  t»f  such  statute. 

.Meiriek.  J.  Louiitiana :  Postal 
Telejr.  Cable  Co.  of  Ia\.  v.  Morgan's 
La.  6i  Tex.  H.  &  SS.  Co..  49  L4i. 
Ann.  .VS.  21  So.  183.  U  Am.  Elee. 
Cas.  183,  185.  Maryland:  Postal 
Teleg.  Cable  Co.  v.  .M.iy«ir,  etc.,  of 
Baltimore.  79  Md.  .502.  5  Am.  Klee. 
(as.  37.  .38.  29  Atl.  819  et  seq.  (see 
S.  C.,  1.50  V.  .S.  210.  39  L.  Ed. 
399)  ;  .\meriean  Teleph.  4  Teleg. 
Co.  V.  Pearce.  71  .M<l.  535,  3  .\m. 
Elec.  Cas.  100.  170  et  se<|..  18  Atl. 
910.  Maanachusctta:  Pierce  v. 
Drew.  130  .Mass.  75,  49  Am.  St. 
Rep.  7.  1  .\m.  Elee.  Cas.  571,  574, 
p»'r  Devens,  .J.  Mississippi:  See 
\\estern  l'n.  Teleg.  Co.  v.  Miss.  Ft. 
Commission,  74  Miss.  80,  21  .So.  15. 
.Vrir  York:  .\merican  Rapid  Teleg. 
Co.  V.  lles-s,  125  X.  Y.  Oil,  .30  N. 
Y.  St.  11.  2.52,  39  Am.  &  Eng.  Corp. 
Cas.  .520.  21  An).  St.  Rep.  704.  20 
X.  E.  919.  3  Am.  Elec.  Cas.  142. 
149.  |K'r  Flarl.  .1.;  Claust-n.  etc.. 
Brewing  Co.  v.  The  Baltimore  & 
Ohio  Teleg.  Co.  (X.  Y.  Sup.  Ct.. 
Chambers,  1884),  2  Am.  Elec.  Cas. 
210.  214.  217.  Ohio:  Dailey  v. 
State.  51  Ohio  St.  .348.  40  Am.  St. 
Rep.  578,  5  Am.  Elec.  Cas.  ISO,  191. 
190.  37  N'.  E.  710  et  sor|.  per  .Spoar. 
.J.  See  also  §  148  herein  and  chap- 
ter X.  post,  herein,  as  to  penalty 
statutes,  ta.vation,  license  fee,  muni- 
cipal control,  police  powers  and 
railroad    right    of   way. 

17  See  the  two  preceding  sections 
herein. 
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^Neither  the  State  nor  local  governmental  authorities  can  pro- 
hibit telegraph  companies,  which  claim  the  right  so  to  do  under 
this  act  of  Congress,  from  entering  their  respective  jurisdic- 
tions. Xo  legislation  can  encroach  upon  the  Federal  consti- 
tutional power  to  regulate  commerce,  and  the  Post  Roads  Act 
is  an  exercise  of  this  power.  The  telegraph  is  indispensable 
as  a  means  of  interstate  communication.  This  power  to  regu- 
late interstate  commerce  and  to  establish  post-offices  and  post 
roads  is  exclusive  of  hostile  legislation,  and  this  is  true  as  to 
the  power  to  regulate  telegraph  c<)mi)anies  in  respect  to  inter- 
state business,  for  the  States  can  impose  no  regulations  or 
restrictions  upon,  or  impediments  t<»,  the  freedom  of  that  busi- 
ness.'*^    Xor  may   municipal   authorities  require   the   removal 


1"  United  mates:  The  purpose 
of  the  Post  Roads  Act  "  was  to 
make  the  erection  of  telejjraph  lines 
on  the  post  roads  of  tlie  United 
States  (the  consent  of  tlie  owners 
of  the  riylit  of  way  being  obtained 
or  such  rij^ht  of  way  being  con- 
demned for  telegraph  purposes  and 
compensation  therefor  made)  free 
even  against  Iiostile  legishxtion,  to 
ail  corporations  submitting  to  the 
conditions  imposed  by  Congress." 
Western  Un.  Teleg.  Co.  v.  American 
Tn.  Teleg.  Co.,  9  Hiss.  (C.  C.)  72. 
1  Am.  Elec.  Cas.  288,  25)0,  per  Har- 
lan, .J.,  a  case  of  contract  giving 
an  exclusive  right  to  one  telegraph 
company  over  another,  lu-ld  invalid. 
That  intercourse,  among  th«'  States 
and  the  transmission  of  intelligence 
between  them  shall  not  be  ob- 
structed or  unnecessarily  inciim- 
bered  by  State  legislation,  and  as 
otherwise  supporting  the  text  here- 
in as  to  hostile  legislation,  etc.,  see 
also  Pensacola  Teleg.  Co.  v.  West- 
ern Un.  Teleg.  Co.,  06  U.  S.  1,  24 
L.  Ed.  708.  I  Am.  Elec.  Cas.  250. 
2.5.5.  2.56,  per  Mr.  Chief  .Tustice 
Waite.  a  case  of  State  statute  grant- 
ing an   exclusive   right    to    maintnin 


telegraph  lines,  held  in  conflict  with 
the  Post  Koads  Act.  Western  Un. 
Teleg.  Co.  v.  Pendleton,  122  U,  S. 
:{47,  30  L.  Ed.  1187,  7  Sup.  Ct. 
UJU,  18  Am.  &  Eng.  Corp.  Cas.  18. 
2  Am.  Klec.  Cas.  49,  .54  et  seq.,  a 
ease  holding  that  a  statute  regu- 
lating telegraph  companies  is  un- 
constitutionnl,  in  so  far  as  inter- 
state messages  are  concerned  (revg. 
98  Ind.  12,  8  Am.  &.  Eng.  Corp.  Cas. 
56.  48  Am.  St.  Rep.  092)  ;  Western 
Un.  Teleg.  Co.  v.  Attorney-General 
of  Mass..  125  U.  S.  5.10,  31  L.  Ed. 
790,  8  Sup.  Ct.  901,  21  Am.  &  Eng. 
Corp.  Cas.  13,  2  Am.  Elec.  Cas.  57, 
61.  per  Mr.  .Justice  Miller,  Post 
Roads  Act  held  not  to  exempt  from 
taxation  on  shares  of  capital  stock 
of  telegraph  company  or  of  prop- 
erty within  the  State.  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32 
L.  Ed.  311,  8  Sup.  Ct.  1380,  21  Am. 
&  Eng.  Corp.  Cas.  20,  12  Inter. 
Com.  Rep.  134,  2  Am.  Elec.  Cas.  79, 
83.  84  et  seq.,  holding  that  a  State 
cannot  tax  interstate  commerce. 
Western  Un.  Teleg.  Co.  v.  Mayor  of 
N>w  York.  38  Fed.  552.  2  Inter. 
Cnm.  Hep.  .533.  3  L.  R.  A.  449.  6 
Ry.    A-    Corp.    U.    Jour.    10.').    2    Am. 
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of  telegraph  lines  established  upon  the  post  or  military  roads 
of  the  United  States.  Althouiih  siieh  corporations  must  sub- 
mit to  all  pnipcr  and  rcasoniible  regidations  of  the  local  gov- 
ernment, thcv  will  II' •!  Im-  rc(iuire«l  to  submit  to  ordinances  or 
other  legislative  nets  which  do  not  regulate  tiie  numagement  of 
the  line,  but  are  passed  to  destroy  its  existence.  So,  where  a 
telegraph    corporation,    organized    under   State   laws,    has   ctm- 


Elec.  Cus.  !!•.">,  "JOS,  a  lux!  coiisidfi- 
ing  the  New  York  Subwnys  .\(t,  po- 
lice powers,  tlie  I'ost  Itouds  .Act 
ami  interstate  eoiuiiu'rce,  and  ex- 
ctptions  to  tlie  rule  as  to  hostile 
l('j,'is|;itioii.  I'ostal  Telej;.  Co.  v. 
Charleston.  l.'.:5  U.  S.  OOJ.  .')  .\mi. 
KU'c.  Cas.  tJ<i;{,  14  Sup.  Ct.  10il4, 
liolilin^'  that  a  niiinicipal  license  tax 
ordinance  did  not  interfere  with 
interstate  eonuneree  nor  infrin-Tj 
the  ri;,'ht.s  secured  hy  the  acceptance 
of  the  Tost  Roads  Act.  Southern 
l?ell  Teleph.  &  Teleg.  Co.  v.  Itich- 
uion.l,  78  IVd.  858,  0  Am.  Elec.  Cas. 
1,  0,  n  case  of  State  taxation  ami 
municipal  regulations.  See  West- 
ern I'n.  Teleg.  Co.  v.  James,  l(5i  U. 
S.  (;.'•().  10  Sup.  Ct.  9:i4,  40  L.  Kd. 
110.},  (I  .\m.  Klec.  Ca.s.  8.58.  Ma- 
bama:  "  Any  law  of  a  State  which 
obstructs  or  bunlcns  interstate  com- 
merce, or  hinders  the  regular  and 
legal  administration  of  the  General 
Government,  must  be  held  to  be  un- 
constitutional and  void.  The  power 
of  a  State  over  its  internal  atTairs 
is  subject  to  no  limitation  outside 
of  the  Constitution  of  the  L'nited 
States."  Moore  v.  Eufaula,  97  Ala. 
670,  11  So.  921,  4  Am.  Elec.  Cas. 
615,  616,  619,  per  Coleman,  J.,  a 
case  of  municipal  license  fee  held 
not  invalid.  Kentucky.  "  Nor  is 
it  material  that  the  burden  imposed 
may  not  likely  affect  interstate 
business  or  commerce.  It  may  not 
amount  to  a  prohibition  suit;  if  the 
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attem]>t  or  the  efTect  of  the  h-gisla- 
tion  is  to  regulate  interstate  traf- 
fic, the  statute  is  invalid."  Com- 
monwenlth  v.  Smith  (Same  v. 
United  States  Express  Co.),  92  Ky. 
.{8,  30  Am.  St.  Hep.  .578,  M  Am. 
Elee.  Cas.  l;i,  15,  16.  17  S.  W .  187. 
per  Pryor,  .)..  a  case  of  taxation 
statute  held  void.  Louisiana : 
"The  net  of  Congress  wa«  declared 
paramount  so  far  as  lo<-ntion  or  the 
right  of  way  was  concerned,  and  a 
Slate  stiitute  providing  for  condem- 
nation and  c-ompen.sation,  was  held 
ii;erely  auxiliary  and  subordinate 
to  it."  Postal  Teleg.  Cable  Co.  of 
La.  V.  .Morgan's  La.  &  Tex.  R.  & 
SS.  Co.,  49  La.  Ann.  58,  21  So.  18.3, 
6  Am.  Elec.  Cas.  183.  See  New 
Orleans  Gas-L.  Co.  v.  Hart,  40  La. 
Ann.  474.  2  Am.  Elec.  Cas.  882,  4 
So.  215.  Massachumtts:  "  It  is 
the  right  of  Congress  to  prevent  the 
obstruction  of  telegraphic  com- 
munication by  hostile  State  legisla- 
tion, as  it  has  become  an  indispen- 
sable means  of  intercommunica- 
tion." Pierce  v.  Drew,  136  Mass. 
75,  4.  .\m.  St.  Hep.  7,  1  Am.  Elec. 
Cas.  571,  578,  per  Devens,  J.,  a  case 
of  right  of  owner  of  fee  in  street 
to  compensation  for  the  use  of 
streets  for  telegraph  line,  yehras- 
ka :  "  The  power  to  regulate  inter- 
state commerce  is  within  the  ex- 
clusive power  of  Congress,  and  it  is 
well  setteld  by  the  repeated  deci- 
sions of  the  highest  judicial  tribunal 
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structed,  maintained  and  operated  its  road,  and  transacted  busi- 
ness under  inunic-ipal  ordinances,  and  has  thereafter  accepted 
the  i)rovisions  of  the  Post  Koads  Act,  then  it  follows  that  State 
and  local  legislation  is  void  and  inoperative,  in  so  far  as  it  con- 
flicts with  matters  of  interstate  commerce  or  matters  over 
which  Congress  has  direct  and  supreme  control,  conferred  on  it 
by  the   Constitution  of  the  United    States.^ '^     We   have   also 


of  the  land  that  a  State  law  which 
imposes  regulations  or  restrictions 
which  operate  to  hinder  or  embar- 
rass the  speedy  transportation  of 
commerce  between  the  States,  is  un- 
constitutional and  void.  ♦  *  ♦ 
The  power  to  regulate  telegraph 
companies  in  respect  to  interstate 
business  is  invested  in  Congress 
alone."  Western  Un.  Teleg.  Co.  v. 
Fremont,  39  Xeb.  092,  4  Am.  Elec. 
Cas.  G26,  635,  58  N.  W.  415,  per 
Norval,  C.  J.,  a  ease  of  municipal 
license  tax  on  messages  to  or  from 
other  States,  held  void,  and  tax  on 
interstate  business  valid.  ?,'cvuda: 
The  acts  of  Congress  regulating 
commerce  "  supersede  all  State  leg- 
islation thereon,  and  so  held  in 
Western  Un.  Teleg.  Co.  v.  Atlantic 
&  Pacific  States  Teleg,  Co.,  5  Nev. 
102,  Allen's  Teleg.  Cas.  428,  433, 
per  Whitman,  J.  A'ctc  Jersey: 
Inconstitutionality  of  an  attempt 
on  tiie  part  of  a  State  to  regulate 
commerce  considered,  and  held  that 
interstate  business  of  a  telephone 
company  cannot  be  enjoined  for 
failure  to  pay  State  ta.xes.  Matter 
of  Taxation  of  Penn.  Teleph.  Co.,  48 
X.  J.  Eq.  91,  27  Am.  St.  Rep.  462, 
3  Am.  Elec.  Cas.  9.  Ohio:  "It  is 
the  duty  of  Congress  to  take  care 
tliat  intercourse  among  States  is 
not  obstructed  or  unnecessarily  in- 
cumbered by  State  legislation ; 
•  *  *  that  the  erection  of  tele- 
jrraph    lines  shall,  as  against   State 


interference,  be  free  to  all  who  ac- 
cept its"  (the  Post  Roads  Act) 
"  terms  and  conditions,  and  that  a 
telegraph  company  of  one  State 
shall  not,  after  accepting  them,  be 
excluded  by  another  State  from 
prosecuting  its  business  witliin  her 
jurisdiction."  Dailey  v.  State,  51 
Ohio  St.  348,  46  Am.  St.  Rep.  578, 
5  Am.  Elec.  Cas.  186,  195,  37  X.  E. 
710,  per  Spear,  J.,  a  case  holding 
that  the  Post  Roads  Act  does  not 
warrant  taking  property  or  cutting 
trees  without  comjK'nsation.  South 
Carolina :  The  State  has  no  power 
to  interfere  with  the  business  of 
telegraph  companies  by  legislation 
hostile  to  the  Post  Roads  Act. 
City  Council  of  Charleston  v.  Pos- 
tal Teleg.  Cable  Co.  (So.  Car.  Com, 
PI.,  1891),  9  Ry.  &  Corp.  L.  Jour. 
129,  3  Am.  Elec.  Cas.  56,  62,  per 
Izlar,  J.,  a  case  of  municipal  license 
tax  held  void.  See  Mem.  Dec.  163 
U.  S.  711,  41  L.  Ed.  309,  16  Sup. 
Ct.  1208.  See  further  as  to  hostile 
legislation,  chapter  VII,  herein,  as 
to  license  tax,  taxation,  penalty 
statutes,  discrimination  and  exclu- 
sive grants. 

10  Southern  Tiell  Teleph.  &  Teleg. 
Co.  V.  Richmond,  78  Fed.  858,  6 
Am.  Elec.  Cas.  1,  6,  7,  per  Goff,  Cir. 
J.  See  Western  Un.  Teleg.  Co.  v. 
Attorney-General  of  Mass.,  125  U. 
S.  530,  31  L.  Ed.  790,  8  Sup.  Ct. 
961,  21  Am.  &  Eng.  Corp.  Cas.  13, 
2   Am.    Elec.   Cas.    57,   61,    per   Mr. 
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seen  tliat  the  police  power  cannot  encroach  upon  the  powers  of 
the  Federal  Government  in  respect  t<>  interstate  commerce  and 
its  constitntional  re^ndation  l»y  Conirress.-"  Afjain,  au  ordi- 
nance is  invalid  and  clearlv  in  viohition  (d*  fh«'  act  of  Con^rress 
which  <l()es  not  exclude  in  its  scheme  r)f  taxation  of  messages, 
(tr  license-fee  for  business,  Government  teleurams  received  hv 
officers  or  afrents  of  the  United  States.-'  Jn  determinini; 
whether  a  State  Ie<;islative  enactment  constitutes  an  interfer- 
ence with  National  autlioritv,  or  whether  tlie  power  of  the 
State  has  been  lawfully  exercise.l  in  the  protection  of  public 
interests  or  the  ])romotion  of  public  convenience,  it  is  proper 
for  the  court  to  consider  as  a  factor  the  reasonableness  or  un- 
reasonableness of  a  statute.-^ 

i;  iU\.  Post  Roads  Act  exclusive  —  Hostile  le^slation  con- 
tinued—Modification of  rule.— The  United  States  Suj.reme 
Court  has  chissjtied  its  ad judi.-ations  with  res[>ect  to  the  jmwer 
over  the  L^eneral  sidtject  of  commerc<',  into  three  classes. 
"First,  those  in  which  the  power  of  the  State  is  exclusive; 
Kccond,  those  in  which  the  State  may  act  in  the  absence  of 
legislati(.n  by  ('on«,M-ess;  third,  those  in  which  the  action  of 
Con^n-ess  is  exclusive,  and  the  State  cannot  interfere  at  all."  "^ 
^Fr.  Justice  Peckham,  in  considering  this  classification,  savs, 
of  the  p(.wers  of  Uc.Uirress,  in  cases  of  the  second  class,  it  is 
asserted  "  that  it  is  not  its  mere  existence,  but  its  e.xercise  by 
Congress,  which  may  be  incompatible  with  tin-  exercise  of  the 
same  power  by  States,  and  that  the  States  may  legislate  in  the 

Justicp  Millor.  to  the  point  that  the  hinin,    as    to    license    or    privilege 

State    cannot     interfere    by    specific  lax.  taxation. 

statute    to     prevent     a     corporation  --•  Lake  Sliore  &    M.   S.    R.  Co.  v. 

from    placing;    its    lines    aloni;    post  Ohio,   Lawrence,    17.3    L'.    S.   2S.5,    19 

roads,    "or    stop    the    use    of    thcin  Sup.    (t.   40."),   4.3   L.    Ed.    702.   aflr«r. 

after   they   were   placed   there,"   but  .jt;  Ohio  .St.   7:J(»,  and   8  Ohio  C.  C. 

niigiit  tax,  etc.     See  §  55  herein.  220. 

20  See  §  63  herein,  and  see  chap.  -'s  Covington,  etc.,  Bridge  Co.  v. 
XIV,  post,  herein,  as  to  police  pow-  Kentucky,  154  U.  S.  204,  209,  14 
^'■^-  Sup-   Ct.    1087,   38   L.   Ed.  902,  per 

21  City  Council  of  Charleston  v.  Mr.  Justice  Brown,  quoted  in  West- 
Postal  Teleg.  Cable  Co.  (Ct.  Com.  em  Un.  Teleg.  Co.  v.  James,  102  U. 
PL,  So.  Car.,  1891),  9  Ry.  &  Corp.  S.  050,  10  Sup.  Ct.  934.  40  L.  Ed. 
L.  Jour.  129,  3  Am.  Elec.  Cas.  56,  1105,  6  Am.  Elec.  Cas.  858,  863,  per 
65.     See  chaps.  VII  and  VIII.  post,  Mr.  Justice  Peckham. 
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absence  of  congressional  regulations."  ^^  The  same  justice 
also  says,  in  the  same  case,  "  In  regard  to  those  matters  re- 
lating to  commerce,  which  are  not  of  a  nature  to  be  affected 
by  locality,  but  which  necessarily  ought  to  be  the  same  over  the 
whole  country,  it  has  been  frequently  held  that  the  silence  of 
Congress  upon  such  a  subject,  over  which  it  had  unquestioned 
jurisdiction,  was  equivalent  to  a  declaration  that  in  those  re- 
spects commerce  should  be  free  and  unregulated  by  any  statu- 
tory enactment.-^  The  matters  upon  which  the  silence  of  Con- 
gress is  equivalent  to  affirmative  legislation  are  Xational  in 
tlieir  character,  and  such  as  to  fairly  require  uniformity  of 
regulation  upon  the  subject-matter  affecting  all  the  States 
alike."  -*'  So,  again,  "  where  the  subjects  in  regard  to  which 
tho  laws  are  enacted,  instead  of  being  of  a  local  nature  affect- 
ing interstate  commerce,  but  incidentally  are  National  in  their 
character,  then  the  non-action  of  Congress  indicates  its  will 
that  such  commerce  shall  be  free  and  untrammeled."  The 
above  arguments  were  in  answer  to  a  claim  that  the  absence 
of  legislation  by  Congress,  expressly  providing  a  penalty  for 
a  failure  to  deliver  telegrajdiic  messages  impartially,  and  with 
due  diligence,  was  equivalent  to  a  declaration  by  Congress  that 
no  penalty  should  be  aflfLxed,  and  that  the  company  should  be 
left  free  to  pursue  its  business  untrammeled  by  any  State  legis- 
lation on  the  subject.  It  was  held,  however,  tliat  such  penalty 
statute  was  within  the  police  power  of  the  State  to  enact  in 
relation  to  messages  from  points  outside  to  points  within  the 
State,  and  was  not  in  conflict  with  the  interstate  commerce 
constitutional  provision  of  the  United  States.^^ 

2<  Citing     Sturges     v.      Crownin-  sented.     See  chap.  IX,  herein.     See 

shield,  4  Wheat.    (U.  S.)    122,  19.3,  Western   Un.   Toleg.   Co.   v.    Mellon, 

4  L.  Ed.  529.  100  Tcnn.  429,  4.5  S.  W.  44.3,  as  to 

25  Citing  Welton   v.    Missouri,  91  the  efTcct  of  inaction  or  silence  by 

r.  S.  27.5,  282,  23  L.  Ed.  550;  Hall  Congress,   not  justifying  legislation 

V.  De  Cuir,  95  U.  S.  485,  490,  24  L.  liy  States  where  the  subject  is  one 

^'•'-  ^■*"-  requiring    uniform    legislation.     See 

2«  Citing  Mobile  County  v.   Kim-  4   Elliott   on   llailroads    (ed.    1897), 

bail.   102  U.  S.  G91,  20  L.  Ed.  238.  §   1671,    p.    2656,    citing    numerous 

2- Western     L'n.     Teleg.     Co.     v.  cases.     See    Escanaba  Co.  v.  Chicago, 

James,   162   U.  S.  650,   16  Sup.  a.  107    U.    S.    678,    27    L.    Ed.    442,    2 

934,   40   L.    Ed.    1105,    6   Am.    Elec.  Sup.     Ct.     185;     United     States  '  v. 

Cas.  858.  862,  863,  two  justices  dis-  Bellingham    Bay,    etc.     (C.    C.    D. 
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§  C.T.  Post  Roads  Act,  modification  of  the  rule  as  to  hostile 
legislation  continued.— Tli<-  rule  wliit-li  cxcIikIcs  legislation,  hy 
the  State  or  local  goveriuiieiit  hostile  to  the  Post  Roads  Act 
and  interstate  provisions,  does  not  include  legislation  which  is 
a  mere  aid  to  commerce,  althoiiirh  it  incidentally  affects  it  and 
persons  enizai^cd  therein.  Such  an  enactment  is  not  necessarily 
a  regulation  of  coniinci-ce  within  thf  m«  aniiiir  of  tlie  Constitu- 
tion of  the  United  States.  Con«;ress  has  heen  invested  with 
exclusive  le«iislative  power  to  enact  statutes  to  secure  uniform- 
ity in  couimcrcial  regulations,  not  only  atfectin:,'  one  State,  hut 
extcndini^'  tlirouizhout  the  States.  The  aj>|)lication,  jiowever, 
of  a  rule  which  may  only  incidentally  affect  commerce  and  per- 
sons enccafjed  therein,  is  not,  of  necessity,  hostile  lejjislation. 
This  is  illustrated  by  the  case  of  a  teleijraj)hic  statute  rcipiirini:, 
under  penalty,  the  didivery  of  messa^e8  impartially,  and  with 
due  dili«;encc  within  the  State.  Such  a  statute  has  been  lield 
by  eminent  authority  to  be  within  the  police  power  of  the 
State  to  enact,  and  that  it  does  not  conflict  with  the  interstate 
commerce  clause  of  the  Constituti(»n,  even  tjjough  it  relates  to 
messages  delivered  within  the  State,  from  points  outside.  But 
a  State  statute  must  not  be  such  a  one  that,  while  it  purports 
to  affect  telegraph  com]ninies  and  their  i)usiness  within  State 
lines,  it  nevertheless  influences  to  some  degree  tlie  conduct  of 
the  company  in  the  management  of  telegraphic  business  in 
other  States  through  wliicji  that  line  ])asses.-*'     Another  state- 


Wash.),  7-2  Fed.  oS.-);  Philaiielphia, 
etc.,  Co.  V.  Pennsylvania,  122  U.  S. 
32G,  7  Sup.  Ct.  1118,  30  L.  Ed. 
1200;  Hamilton  v.  Vicksburg  S.  & 
P.  R.  Co.,  119  U.  S.  281,  282,  7  Sup. 
Ct.  206,  30  L.  Ed.  303;  Albany 
Bridge  Caf^e,  2  Wall.  (U.  S.)  403; 
nol)liins  V.  Shelby  Tax  Dist.,  120  U. 
S.  489,  7  Sup.  Ct.  592,  30  L.  Ed. 
694;  Cooley  on  Const.  Lim.  (6th  ed., 
1890),  p.  728,  citing  Wilson  v. 
Black  Bird  Creek  Marsh  Co.,  2  Pet. 
(U.  S.)  245.  7  L.  Ed.  412;  Wheel- 
ing Bridge  Case,  13  How.  (U.  S.) 
518,  14  L.  Ed.  249.  and  18  How. 
(U.  S.)  421.  15  L.  Ed.  4.35;  Wil- 
liamette   Iron    13.   Co.   v.   Hatch.   125 
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V.  S.  1,  8  Sup.  Ct.  811,  31  L.  Ed. 
629,  and  other  cases.  See  chup. 
V'l,  heroin,  "Post  Roads  Act  — 
coninierce,  bridges." 

-8  Western  Un.  Teleg.  Co.  v. 
James,  ir)2  U.  S.  650.  16  Sup.  Ct. 
934,  40  L.  Ed.  1105,  6  Am.  Elec. 
Cas.  858,  803,  et  seq.,  per  Mr.  Jus- 
tice Peckham,  citing  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  Ed.  819; 
State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  (U.  S.)  284,  21  L. 
Ed.  164;  Mobile  County  v.  Kim- 
ball, 102  U.  S.  691,  26  L.  Ed.  238; 
Smith  V.  Alabama,  124  U.  S.  465, 
8  Sup.  Ct.  564;  Hall  v.  De  Cuir, 
95   U.   S.   485.  489,  24  L.   Ed.   547. 


LIMlTATIO^'S    AND    HOSTILE    LEGISLATION. 


§   67 


ment  of  the  rule  is  this :  Telegraph  companies  engaged  in 
interstate  commerce,  and  exercising  Federal  agencies  under 
the  grant  or  privileges  conferred  hy  the  Post  Koads  Act  are 
subject  to  the  operation  of  the  laws  of  the  State,  and  of  the 
rules,  regulations,  and  the  exercise  of  police  power  of  the  gov- 
ernmental locality  wherein  they  are  located  or  carry  on  their 
business.  But  when  those  laws,  rules,  regulations,  or  the  un- 
lawful exercise  of  police  power  incapacitates  or  unreasonably 
impedes  such  companies  in  the  rightful  legal  exercise  of  their 
Federal  privileges  or  duties,  and  transcends  the  powers  which 
the  State  or  local  govcnuiK'Ht  jxjssesses  over  its  purely  domestic 
affairs,  whether  of  j)(»lic('  or  internal  commerce,  then  the  Na- 
tional jurisdiction  is  invaded.-'* 


"  We  may  here  repeat  wliat  \vp  have 
so  often  said  before,  that  this  ex- 
eniptiun  of  interstate  and  foreign 
eoninierc-e  from  State  reguhition 
does  not  prevent  the  States  •  •  • 
from  regulating  matters  of  local 
foncern,  which  may  ineidontallj-  af- 
fect commerce.''  Leloup  v.  I'ort  of 
Mobile,  127  U.  S.  (540.  :)2  L.  Kd. 
.'ill,  8  Sup.  Ct.  l.JSO,  21  Am.  & 
Eng.  Corp.  Cas.  26,  12  Inter.  Com. 
Rep.  134,  2  Am.  Elec.  Cas.  T'.l.  ST. 
per  Mr.  Justice  Bradley.  That 
regulations  may  be  pas.-^ed  alTcct 
ing  interstate  connuerce  incidentally 
so  far  as  railroad  corporations  are 
concerned,  in  States  where  corpora- 
tion is  created,  see  Lake  Shore  &. 
M.  S.  R.  Co.  V.  Ohio,  Lawrence,  17:5 
r.  S.  285,  in  Sup.  Ct.  4G5.  4:J  L. 
Kd.  702,  afTg.  o6  Ohio  ."^t.  736.  and 
8  Ohio  C.  C.  220. 

29  Western  Un.  Teleg.  Co.  v.  May- 


or of  New  York,  38  Fed.  552,  2 
Inter.  Com.  Rep.  533,  3  L.  R.  A. 
44!J,  6  Ry.  &  Corp.  L.  Jour.  105,  2 
Am.  Elec.  Cas.  195,  199,  200,  per 
Wallace,  J.  (the  te.vt  is  substan- 
tially the  language  of  the  court), 
citing  Patterson  v.  Kentucky,  97  U. 
S.  501,  .^04.  24  L.  Ed.  1115.  The 
principal  case  was  one  relating  to 
the  validity  of  the  New  York  Sub- 
ways Acts  (Laws  1884,  c.  534, 
Laws  1885,  c.  499.  and  Laws  1887, 
c.  716)  ;  held  valid.  This  case  is 
cited  with  approval  in  State  e.\ 
rel.  Wi.sconsin  Teleph.  Co.  v. 
Jamesville  St.  Ry.  Co.,  87  Wis.  72, 
41  Am.  St.  Rep.  23.  4  Am.  Elec. 
Cas.  289,  204,  57  X.  W  .  070,  per 
Orton,  C.  J.,  where  several  other 
cases  to  the  same  point  are  also 
cited.  See  also  Western  Un.  Teleg. 
Co.  V.  Mississippi  R.  Commission, 
74  Miss.  80.  21  So.   1.5. 
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CUMMEBCE 


riiAr'TKi:  vi. 


POST   ROADS   ACT  COMMMKCK  BRIDGES  SCBMAJtIXE 

CABLES. 


§  08.     Post     RoadH     Act  —  Condein 
nation  <>f  liii«l;;c. 
()!).      Post      Koads     Act  —  IJridgen 

—  I'uwcr  of   Congress. 

70.  Post      Koads     Act  —  Bridges 

—  Posvcr  of  Congress  von 
tinned. 

71.  Post      Hoads     .\ct— Bridges 

—  Power  of  Congress,  eon 
elusion  —  Obstruction     of 
navigation. 

72.  Post   Roaiis  .\(t — Comiiieroe 

—  ('aide  or  iSidmiarine 
Telegraph  —  (Jenerally. 

73.  (loniMierre  —  CaMes    or    sub- 

marine telegrapli  —  I'rinia 
facie  nuisance  —  Naviga- 
tion. 

74.  Post   l\oads   .\et  —  Connneree 

—  Cal)les  when  "  uikUt  " 
water  —  ()l)struel  ion  to 
navigation  —  Navigabb' 
mud. 

75.  Post    Poads   Act — Degree  of 

obstruction  to  navigation 
— .  Cables  —  Jspecial  condi- 
tions. 


§  70.  Navigation  —  Submarine  ca- 
bh's  —  No  distinction  be- 
tween obstruction  and  in- 
terference. 

77.  Post     Hoads    Ad— Cables  — 

Bunh-n  of  proof  as  to  ob- 
structions to  navigation. 

78.  Post       Hoatis       A.t  —  Vessel 

proceeding  by  her  own 
power  is  navigating. 

70.  Notice  or  knowledge  of  ca- 
ble   croH.sing  —  Statutes. 

80.  Comrnercp  —  Navigation  — 
Notiie  or  knowledge  of  en- 
Ide  crossing. 

Kl  Contact  with  submarine  ca- 
Ide  or  telegraph  —  Degree 
of  caro  of  vessel. 

81a.  Same   sidtject. 

K2.  Post  Poads  .\<'ts  —  Does  not 
include  foreign  oceanic  ca- 
bles. 

8.5.  Regulation  of  commerce  — 
Landing  foreign  subma- 
rine cable  —  State  and 
Federal  authority. 


§  68.  Post  Roads  Act  —  Condemnation  of  bridge. —  While, 
as  we  have  seen/  tlie  Post  Roads  Act  ^  does  not  authorize  con- 
demnation, yet,  a  bridge  may  be  condemned  under  the  State 
power  of  eminent  domain.^     But,  where  a  bridge  over  an  in- 


1  §   53,  herein. 

3  Act  of  Congress,  July  24.  ISM: 
Rev.  Stat.  U.  S..  §  5203  et  seq. 
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^  Lock  Haven  Bridge  Co.  v.  Clin- 
ton.  157   Penn.  St.  379,  27  Atl.  726. 
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terstate  navigable  river  lias  been  constructed  and  completed  in 
accordance  with  the  terms  and  conditions  of,  and  in  the  man- 
ner providetl  by  act  of  Congress,^  such  bridge  cannot  be  con- 
demned by  a  telegraph  company,  claiming  the  benefits  of  the 
Post  Roads  Act,  unless  it  has  complied  with  such  express 
requirements  of  said  statute  as  are  essential  and  prerequisite 
to  an  exercise  of  the  rights  or  privileges  conferred  thereby.^ 


§   01). 


Post  Roads  Act  —  Bridges  —  Power  of  Congress.— 
Under  the  commercial  cUuiso  of  the  Constitution  of  the  United 
States,  the  power  of  Congress  over  navigable  rivers,  and  the 
construction  of  bridges  over  the  same,  is  supreme,  and  includes 
the  reo-uhitiou  of  navigation  and  the  power  to  determine  what 
constitutes  an  obstruction  thereto."  This  is  the  general  rule 
constantly  asserted,  but  there  are  rulings  which  constitute  an 
exception  as  to  such  navigable  streams  as  are  wholly  within  a 
State,  and  which  are  no  i»art  of  the  system  of  interstate  com- 
merce."    So,  again,  the  State  may  authorize  the  construction 


*  13  I'.  S.   Stat,  at   Lar<,Hs  o.  -iKi. 

§  'J- 

&  Chicajro  &  Atchison  Bridge  Cn. 
V.  Pacilic  Milt.  Tek-f,'.  Co.,  30  Kan. 
113,  10  Am.  &.  Eng.  Corp.  Cas.  271, 
12  Pae.  535,  2  Am.  Elec.  Cas.  274. 
Si-e  §§  51,  52,  liorein,  as  to  aeti-pt- 
ance  ol  Post  Roads  Act. 

"Chicago  &  Atcliison  Bridge  Co. 
V.  Pacilic  Milt.  Tcleg.  Co.,  30  Kan. 
113,  10  Am.  &  Eng.  Corp.  Cas.  271, 
12  Pac.  535.  2  Am.  Elec.  Cas.  274. 
27S.  per  Johnston,  J.;  Gil)lions  v. 
Ogdcn,  9  Wheat.  (22  L'.  S. )  1,  ti  L. 
Ed.  23;  Pennsylvania  v.  Wiieeling 
Bridge  Co.,  IS  How.  (.i!)  U.  S.) 
421,  15  L.  Ed.  435.  .See  Crandall 
V.  Nevada,  0  Wall.  (73  U.  S.)  3.3. 
IS  L.  Ed.  745;  Covington  &  Cin- 
cinnati Bridge  Co.  v.  Kentucky,  154 
V.  S.  204,  38  L.  Ed.  t)02,  14  Sup. 
Ct.  1087,  cited  and  approved  in  Lot- 
tery case,  188  U.  S.  321,  352,  23 
Sup.  Ct.  325,  47  L.  Ed.  499,  as  to 
interstate    bridge    being    instrument 


(if  conunerce,  cited  in  Austin  v. 
Tennessee,  179  U.  S.  343,  375,  45  L. 
Ed.  238,  21  Sup.  Ct.  144,  in  dis- 
senting opinion  to  point  tliat  non- 
action of  Congress  indicates  its 
will  that  interstate  commerce  shall 
be  frtK?  and  untrammelled;  and  to 
tlie  jKiint  that  interstate  commerce 
is  conlrolled  by  Congress  cited  in 
St.  Clair  County  v.  Interstate 
Transfer  Co..  192  U.  S.  454,  457, 
405,  470,  24  Sup.  Ct.  300.  303,  305, 
4S    L.    Ed.   540. 

"  Sands  v.  Mani.stee  River  Imp. 
Co.,  123  U.  S.  288,  31  L.  Ed.  149, 
8  Sup.  Ct.  113,  cited  in  Lindsay  & 
Plielps  Co.  v.  Mullen,  176  U.  ts. 
120.  149,  20  Sup.  Ct.  3.34,  44  L. 
Ed.  409,  that  internal  commerce  of 
a  stale  wholly  confined  within  its 
limits  is  as  much  under  its  control 
as  foreign  or  interstate  commerce 
is  within  the  control  of  the  gen- 
eral government.  This  case  covered 
the   point    of    improvements    in    the 
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§  U9 
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i)(  bridges  over  uavigable  .sinaiiir^,  subject  to  sueli  restrictions 
as  exist  iiiider  tlie  constitutional  power  t»>  regulate  conmierco 
between  the  States,  but  the  extent  of  the  exeniise  of  this  power 
by  the  State,  where  Congress  has  not  acted,  has  Ix'en  the  sulv 
jeet  of  much  discussion.  It  seems  to  have  U'en  generally  con- 
ceded, however,  in  regard  to  navigable  streams  or  waters,  that 
the  State' may  act,  where  Congress  has  ri-mained  inactive  or 
silent,  even  though  such  State  legislation  may  lx>  on  matters 
connected  with  commerce,  or  nniy  even  constitute*  some  degree 
of  interference  with  tlu;  power  of  Congress  to  regulate  com- 
merce, or  some  slight  obstruction  to  navigation.  Outside  of 
the  general  rules  above  given,  no  absolute  governing  rule,  how- 
ever, determines  the  exact  extent  of  the  relative  j>owers  of  the 
State  and  of  CVmgress  over  navigable  waters,  and  over  bridges 
spanning  the  same,  as  each  case  must  rest  \ipoii  its  parlicidar 
facts.® 


MissisHJppi  IxiviT  by  tJu-  const  rue 
tion  of  Jhioiiis  and  tlic  cxiu-tion  of 
icasoiiiil)!*'  charges  for  tlie  use  of 
such  works  and  legislation  relating 
tJierofo  tieing  within  the  power  of 
tlic  State.  I-^xamine  Sweeney  v. 
Chicago,  etc.,  I{y.  Co..  fiO  Wis.  (JO, 
18  X.   \V.   750. 

s  Cooley's  Const.  Lim.  (0th  ed., 
18i)0),  pp.  7-28-731;  Joyce  on  Nui- 
sances, §  274;  Klliott  on  Roads  and 
Streets  (Ed.  KSOO).  p.  In  et  seq.; 
Desty's  Shipping  and  Admiralty 
(187!>  Pony  Ed.).  §§  2.  .'l,  4.  See 
State  V.  Duckworth  (Idaho,  1807), 
51  Pac.  4:)G.  .Sn  L.  IJ.  .\.  .365;  Wel- 
ton  V.  Mi.ssouri,  01  U.  S.  275,  2.3 
L.  Ed.  347;  Cardwell  v.  American 
Bridge  Co.,  113  U.  S.  205,  28  L. 
Ed.  059.  5  Sup.  Ct.  423;  St.  An- 
thony Falls  Water-Power  Co.  v. 
St.  Paul  Water  Comiurs.,  168  U.  S. 
349,  42  L.  Ed.  407,  18  Sup.  Ct. 
157;  The  Daniel  Ball,  10  Wall. 
(U.  S.)  557;  Gloucester  Ferry  Co. 
V.  Pennsylvania.  114  U.  S.  196.  29 
L.  Ed.  158,  5  Sup.  Ct.  826;  Brown 
V.  Houston,   114   U.   S.   622,   3   Sup. 

134 


Ct.  1(101,  20  L.  K(l.  257  :  County  of 
.Mobile  V.  Kimball,  102  U.  S.  091, 
2(i  L.  Ed.  23S;  Bridge  Co.  v.  Unit- 
ed States,  105  U.  S.  470,  26  L.  Ed. 
1143;  Sullivan  v.  Hudson  River 
Mridge  Co..  4  Blat.hf.  ( L'.  S.  Cir.) 
M3;  .Missouri.  K.  &  T.  R.  Co.  v. 
Ilabcr.  100  V.  S.  013.  18  Sup.  Ct. 
488,  42  T..  Ed.  S78,  30  Chicago  Leg. 
.News,  269;  Brown  v.  Maryland,  12 
Wheat.  (25  U.  S. )  410,  0  L.  Ed. 
<f78;  Gulf  C.  &  S.  F.  R.  Co.  V. 
Miami  SS.  Co.,  52  U.  S.  App.  732, 
30  U.  S.  C.  C.  A.  142,  86  Fed. 
407;  Pennsylvania  v.  Wheeling 
Bridge.  18  How.  (59  U.  S. )  421, 
15  L.  Ed.  435;  Escanaba  Co.  v. 
Chicago,  107  U.  S.  078,  27  L.  Ld. 
442.  2  Sup.  Ct.  85;  Gibbons  v. 
Ogden,  9  Wheat.  (22  U.  S.)  1; 
New  York  v.  Miln.  11  Pet.  (36  L. 
S.)  140;  Brown  v.  Maryland,  12 
Wheat.  (25  U.  S.)  419;  Passenger 
Cases,  7  How.  (48  U.  S.)  558;  Gil- 
man  V.  Philadelphia,  3  Wall.  ( U. 
S.)  729.  See  §  06,  herein,  and 
cases  in  last  note  thereto. 
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R  70  Post  Roads  Act  —  Bridges  -  Power  of  Congress  con- 
tinned.- The  commercial  clause  of  the  Federal  Constitution, 
above  considered,  also  includes  the  power  to  authorize  the  con- 
struction by  a  private  corporation  of  a  bridge  for  the  purpose 
of  interstate  commerce,  even  without  the  consent,  or  agamst 
the  protest,  of  the  State.«  So,  a  statute  is  constitutional  which 
provides  that  an  existing  bridge  over  a  river,  between  two 
States  is  a  "  lawful  structure  "  and  shall  be  known  as  a  "  post 
route  ''  ^«  It  is  also  true  that  a  bridge  constitutes  a  connect- 
ino-  line,  or  rather  a  part,  of  railroads,  streets  and  highways; 
and  public  bridges,  as  distinguished  from  private  bridges,  are 


0  Stockton,     Attorney-General,     v. 
Baltimore,  etc.,   R.   Co.,  32  Fed.  9, 
16,  36  Alb.  L.  J.  371,  cited  Scran- 
ton  V.  Wheeler,  179  U.  S.  141,  159, 
where   Mr.    Justice   Bradley's   opin- 
ion is  quoted  from  upon  the  power 
of  Congress  to   regulate   commerce, 
including    the    power    to     regulate 
navigation    and    holding    that    such 
power    should    not    be    crippled    by 
compelling  the  government  to  make 
compensation   for   injury   to  repair- 
ing    owner's     right     of     access     to 
navigability;    distinguished    in    dis- 
senting   opinion    in    same    case,    p. 
186;   Decker  v.  Baltimore  &   N.   V. 
R.  Co.,  30  Fed.  724,  728,  per  Wal- 
lace, J. 

i«>The   Clinton    Bridge.    10    Wall. 
(77    U.    S.)     4.i4,    19    L.    Ed.    969. 
cited  in  Frost  v.  Washington  Coun- 
ty  R.  Co.,  93   Me.    76,  83,   51    All. 
806,    808;    holding    that    under    the 
conunerce     clause     of     the     United 
States  Constitution,  Art.   1.  §  VI 11, 
par.   3,   Congress   has   power   in   the 
interests   of  commerce  to  authorize 
the   obstruction   and   even   the   clos- 
ing   of    the    navigation    of    a    tidc- 
w^ter    channel.      In    this    case    the 
State    authorized    the    construction 
of  a  trestle  by  a   railroad  company 
across     a     tide-water    channel     and 


Congress  had  also  declared  the  tres- 
tle   to    be    a    lawful    structure.      It 
was  also  held  that  the  right  of  nav- 
igation in  a  tide-water  cliannol  was 
not  an  individual  private  property- 
right,   protected  from  governmental 
action    by    the    constitutional    pro- 
vision    prohibiting     the    taking     of 
private   proix-rty  without  just  com- 
pensation;    that    it    was    a     public 
right  only  which  might  be  abridged 
or   extinguished   at   the   pleasure   of 
the  sovereign  acting  for  the  public, 
and    without    making   compensation 
to  those  who  were  wont  to  use  it. 

n  Union    Pac.    R.   R.   v.   Hall,   91 
U.   S.   343,  23   L.   Ed.  428.     In  this 
case   the    bridge   over   the    Missouri 
river   between    Omaha    and    Council 
IJlulfs  was  held  a  part  of  the  Union 
Pacilic     railroad,     which     had    con- 
structed  it.     Cited  in  Union  Pacif. 
Kd.     Co.     V.     Mason    City    &     Fort 
Dodge   Hd.  Co.,  199  U.  S.  160,   168, 
to  the  point  that  "  The  initial  point 
of    the    main    line    of    the    Pacific 
railroad     was    fixed    on    the     Iowa 
bank  of  tlie  Missouri  river  opposite 
the  city  of   Omaha."     Hamilton   v. 
Vicksburg,  S.  &  P.   R.  Co.,   119  U. 
S.  281,  282,  30  L.  Ed.  393,  394,  7 
Sup.  Ct.  206. 
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not  only  connecting  lines,  but  are  highways,  subject,  at  least 
to  a  certain  extent,  to  the  same  rules. ^^  Thus  a  street  rail- 
way, authorized  to  run  over  any  "  street  or  highway,"  may 
construct  its  track  over  a  tollbridge.^^ 

§  71.  Post  Roads  Act  —  Bridges  —  Power  of  Congress  —  Con- 
clusion—  Obstruction  of  navigation. —  la  view,  therefore,  of 
what  has  been  stated  in  tlie  twn  preceding  sections,  and  in  view 
also  of  wiiat  have  been  dechired  and  hehl  to  be  post  roads  of 
the  United  States,^^  it  would  seem,  that  telegraj)!!  companies 
Avould  have  the  right  or  privilege  under  the  Post  Koads  Act  to 
construct  their  lines  over  all  public  and  railroad  bridges  within 
the  United  States,  whether  such  bridges  are  erected  under  Fed- 
eral or  State  authority,  or  whether  tiiey  span  interstate  streams 
or  waters,  navigable  or  unnavigable  rivers  or  other  natural 
or  artificial  water-ways.  This  nde  would,  however,  be  sub- 
ject to  the  limitations  which,  as  we  have  elsewhere  stated,  are 
imposed  upon  telegraph  comj)anies  seeking  to  avail  themselves 
of  the  benefits  of  the  Post  Roads  Act.  The  right,  however, 
to  construct  and  maintain  telegraph  lines  over,  under,  or  across 
navigable  streams  or  waters  of  the  United  States,  has  not  been 
left  to  implication  by  said  statute,  for  the  act  expressly  grants 
such  right  or  privilege,  subject,  however,  to  the  limitation  that 
such  lines  must  be  so  constructed  and  nuiintained  as  not  to  ob- 
struct the  navigation  of  said  streams  or  waters.'^  Thus,  where 
commissioners  were  appointed  to  condemn  a  right  of  way  for 
a  telegraph  line  over  and  along  a  bridge  spanning  an  interstate 
navigable  river,  and  the  plan  was  impracticable  and  would  in- 
terfere with  the  opening  of  the  drawspan,  and  with,  and  ob- 
struct the  navigation  of  the  river,  it  was  held  that  an  injimc- 
tion  could  be  maintained,  although  a  new  plan  which  was 
practicable  and  proper,  and  which  would  not  interfere  with 
the  operation  of  the  drawspan  or  with  the  navigation  of  tlie 

12  Elliott   on    Roads    and    Streets  Bridge  Co.,   91    Ponn.   St.   216,  ami 
(Ed.   1890^  p.  21,  et  seq.  other  cases  cited  in  Lewis   on  Ein- 

13  Pittsburgh  &  W.  E.  Pass.  Ry.  inent  Domain    (Ed.  1888),  §  271. 
V.  Point  Bridge  Co.,  165  Penn.  St.  i*  See    §    46,    herein,    "  What    are 
37,   30  Atl.   511.     But  see  Central  Post  and  Military  Roads?" 
Bridge    Corp.    v.    Lowell,    4     Gray           is  Act  of  Congress,  July  24,  1866. 
(Mass.),   474;    Crosby   v.   Hanover,  c.    230,    §    1;    Rev.    Stat.    U.    S.,    § 
36     N.     H.    404;     In     re    Towanda  6263. 
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river,  was  submitted  after  the  action  to  enjoin  was  "begun. 
The  court,  however,  suggested  that  another  application  could 
be  presented,  embodying^  plans  which  would  come  within  the 
law.i« 

§  72.  Post  Roads  Act  —  Commerce  —  Cable  or  submarine 
telegraph  —  Generally. —  As  we  have  seen,  the  Post  Koadfe  Act 
also  authorizes  the  laying  of  telegraph  lines  under  or  across 
navigable  streams  or  waters  of  the  United  States,  but  the  navi- 
gation of  such  streams  or  waters  must  not  be  obstructed 
thereby.^^  Navigation  is  included  in  the  term  "commerce," 
and  the  power  to  determine  what  is  an  obstruction  to  naviga- 
tion is  vested  in  Congress.^^  This  express  inhibition  in  the 
Post  Pioads  Act  must  be  governed  by  certain  principles  in- 
volved in  the  power  of  Congress  to  regulate  conmierce,  the 
extent  of  that  power,  the  power  of  the  several  States  oyer 
commerce  and  navigable  rivors  or  wat(M-s,  and  also  the  point 
what  constitutes  hostile  legislation.  These  questions  have  been 
considered  in  connection  with  other  subjects  in  this  work,  and 
it  is  unnecessary  to  do  more  than  refer  to  them  here,  except 
to  state  that  temporary  and  slight  obstructions  to  navigation 
have  been  held  not  unlawful  in  numerous  cases.  But  naviga- 
tion must  not  be  so  obstructed  as  to  materially  interfere  with 

i«PaciHo  Mut.  Teleg.  Co.  v.  Chi-  gation    of    public    waters    for    that 

cacro    &    Atchison    Bridge    Co.,    3G  purpose.)      Oilman  v.  Philadelphia, 

K^n.  118.  12  Pac.  GGO,  2  Am.  Elec.  3  Wall.    (70  U.  S.)    713,  18  L.  Ed. 

(-.gg    279.  96;       Pennsylvania      v.      Wheeling 

17  Act  of  Congress,  July  24,  18G6.  Bridge  Co.,  18  How.  (59  U.  S.) 
c  230  §  1;  Rev.  Stat.  U.  S.,  §  421,  15  L.  Ed.  435;  South  Carolina 
5*263     '  V.    Georgia,   93  U.   S.  4,  23  L.   Ed. 

"submarine   cables,    see    Act.    Feb.  782;    United    States   v.   Moline    (D. 

29,   1888.  c.   17,  25  Stat,  at  L.  41.  C,   N.  D.   111.),   82  Fed.   592.     Ex- 

U.'s.  Comp.  Stat.  1901,  p.  3586.  amine  United  States  v.  Bellinghara 

18  Gibbons  v.  Ogden,  9  Wheat.  Bay  Boom  Co.,  48  U.  S.  App.  443, 
(22  U.  S.)  1,  G  L.  Ed.  23;  United  2G  U.  S.  C.  C.  A.  547,  81  Fed.  658; 
States  V.  Coal  Dealers'  Assoc.,  85  same  case,  176  U.  S.  211,  214.  The 
Fed.  252,  265.  (Where  it  is  de-  Canadian  Parliament  also  has  pow- 
clared  that  commerce  among  the  er  to  declare  what  shall  be  deemed 
States  consists  of  intercourse  and  an  interference  with  navigation. 
trafBc  between  their  citizens  and  Re  Provincial  Fisheries,  2G  Can.  S. 
includes  the  transportation  of  per-  C.   444. 

sons    and    property,    and    the    navi- 
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the  paramount  right  to  the  free  and  uninterrupted  use  of 
navigable  streams.  This  has  been  a  constant  rule  of  law.  In 
some  cases,  however,  tlie  general  commerce  of  the  country  has 
been  deemed  a  predominant  controllifig  factor  in  determining 
whether  a  certain  obstruction  to  navigation  is  unlawful.  The^e 
statements  are  illustrated  by  cases  of  railroad  bridges  and 
drawbridflres  constructed  by  lawful  authority  over  navigable 
waters,  or  structures  erected  over  such  bodies  of  the  same,  as 
are  infrequently  navigated,  or  used  as  a  commercial  highway.*^ 
But  it  is  held  in  a  Canadian  case  that  no  matter  how  slight  the 
obstruction,  or  how  great  the  public  benefit,  the  latter  does  not 
justify  an  obstruction  to  navigation.-** 


j5    i  ■>. 


Commerce  —  Cables  or  submarine  telegraph  —  Piima 
facie  nuisance  —  Navigation. —  We  have  sliown  the  rclatinu  of 
navigation  to  commerce,  and  the  general  principles  applicable. 


1"  Blancliard  v.  Western  Un. 
Telcg.  Co.,  60  N.  Y.  510,  1  Am. 
Elec.  Cas.  170,  177,  per  Allen.  J., 
eiled  with  approval  in  (Tlie  City 
of  Richmond)  Western  Un.  Teleg. 
Co.  V.  Innian  &  I.  SS.  Co.  Lim.,  43 
Fed.  85,  3  Am.  Elec.  Cas.  556,  560, 
561,  per  Brown,  J.  This  case  affd., 
8  C.  C.  A.  152,  59  Fed.  :}(i5,  4  Am. 
Elec.  Cas.  641 ;  considered  in  The 
William  H.  Bailey,  100  Fed.  115, 
177  (a  case  of  injury  to  an  ocean 
cable  and  the  cutting  thereof  by  a 
vessel).  See  also  Stephens  &  Con- 
dit  Trans.  Co.  v.  Western  Un. 
Tcleg.  Co.,  8  Ben.  (U.  S.  Dist.  Ct.) 
502;  Works  v.  Junction  liailroad, 
5  McLean  (U.  S.  C.  C),  425;  Ten- 
nessee &  Co.  R.  Co.  V.  Danforth, 
112  Ala.  80,  20  So.  502;  Wheeling 
Bridge  Case,  13  How.  (U.  S.)  518; 
United  States  v.  Lioline,  82  Fed. 
592;  Hickok  v.  Hunt,  23  Ohio  St. 
523;  Cardwell  v.  American  Bridge 
Co.,  113  U.  S.  205,  5  Sup.  Ct.  423; 
Georgetown  v.  Alexandria  Canal 
Co.,  12  Pet.  (U.  S.)  91;  People  v. 
Vanderbilt.  38  Barb.    (N.  Y.)    282, 
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24    How.     (X.    Y.)     .301,    add.,    26 
X.   Y.   287,  25  How.    (X.   Y.)    139; 
Williamette     Iron     Bridge     Co.     v. 
Hatcli,  125  U.  S.  1.  8  Sup.  Ct.  811; 
Sweeney  v.   Chicago,   etc.,    Ky.   Co., 
60  Wis.  60,   19  N.   W.  46;    Gilman 
V.    Philadelphia,    3    Wall.     (U.    S.) 
713;   Mississippi,  etc.,  R.  R.  Co.  v. 
Ward,  2  Black    (U.  S.),  485;  Ham- 
ilton V.  Vicksburg,  etc.,  R.  Co.,  119 
U.  S.  280,  7  Sup.  Ct.  20G;  Davis  v. 
Winslow,    51    Me.    264;    Delaware, 
etc..  Canal  Co.  v.  Lawrence,  2  Hun 
(N.  Y.),  163;  affd.,  56  N.  Y.  612 
Escanaba  Co.  v.  Chicago,  107  U.  S 
078,  2  Sup.  Ct.  18.5;  State  v.  Port 
land    &    Kennebec    R.    Co.,    57    Me 
402;    Jolly    v.    Terre    Haute    Draw 
bridge    Co.,    6    McLean     (U.    S.    C 
C),    237;    Silliman    v.    Hudson    R 
Bridge  Co.,   11   Blatchf.    (U.   S.   C 
C.)    395,    1    Black    (U.    S.)    582,    2 
Wall.      (U.     S.)     403;     Piscataqua 
Xav.  Co.  V.  New  York,  X.  H.  &  H. 
R.  Co.,  89  Fed.   302. 

20  Reg.    V.    Moss,    20    Can.    S.    C. 
322. 
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Another  principle  is  this,  that  everyone  using  a  navigable 
stream  as  a  highway  for  the  navigation  of  vessels  for  commer- 
cial purposes  (and  this  includes  vessels  exclusively  employed  in 
carrying  passengers),"^  has  the  primary  and  paramount  right 
to  the  use  of  said  stream.  It  is,  therefore,  prima  facie  a 
nuisance  to  interfere  with,  hinder,  or  obstruct  the  navigation 
of  such  waters  or  the  passage  of  vessels  thereon.  This  rule 
applies  to  telegraph  lines  or  cables  laid  under  navigable  streams 
or  waters  in  such  a  manner  as  to  come  in  contact  with  vessels 
lawfully  navigating  the  same,  there  being  no  contributory  negli- 
gence and  the  vessel  being  well  ada])ted  and  fitted  for  the 
navigation  of  the  particular  body  of  water  or  locality,  and 
being  well  manned,  properly  cared  for  and  equipped.-^  It  is 
true  that  the  decision  herein  relied  (m  in  support  of  the  above 
rule,  was  one  wherein  the  cables  were  run  under  the  Hudson 
river  by  State  legislative  permission,  subject  to  the  limitation, 
that  they  should  not  be  laid  so  as  to  '^  injuriously  interrupt 
the  navigation  of  said  waters."  But  this  restriction  is  similar 
to  that  of  the  Post  Roads  Act,  and  the  principles  involved  are 
the  same,  so  far  as  commerce  and  the  right  to  lay  cables  or 
telegraph  lines  under  navigable  waters  are  concerned.^^  In 
England  the  placing  of  telegraphic  cables  at  the  bottom  of  the 
sea  is  authorized  by  statute,  and,  therefore,  may  lawfully  be 
placed  there,  and  vessels  have  the  undoubted  right  to  navigate 
the  high  sea  and  to  drop  anchor  wherever  the  safety  and  con- 
venience of  the  ship  so  recpiire,  and  each  party  must  exercise 
his  right  so  as,  if  possible,  to  avoid  a  conflict  with  the  right  of 
the  other.  ^* 

21  Gibbons    v.    Ogden,    9    Wheat.  --  Blanchard      v.      Western      Un. 

(22  U.  S.)    1,  6  L.  Ed.  23,  cited  in  Teleg.    Co.,    60    N.    Y.    .510,    1    Am. 

City  of  New  York  v.  Miln,  11  Pet.  Elec.  Cas.  176-178,  per  Allen,  J. 

(36  U.  a.)    102,   154,  15.5,  9  L..Ed.  ^.t  See    next    section    herein.      See 

669,    in    dissenting   opinion    of   ^Ir.  also   Doboy  &  Union   Island   Teleg. 

Justice   Story;    Passenger   Cases,    7  Co.   v.  De  Magathias,  25   Fed.  697, 

How.    (48  U.  S.)    28.3,  401    (in  Mr.  as    to    the    relative    powers    of    the 

Justice  McLean's  opinion).  479    (in  State   and   Federal    Governments   to 

Mr.  Chief  Justice  Taney's  opinion),  authorize    the    obstruction     of    the 

12    L.    Ed.    751,    784;    Hall    v.    De  State's   navigable   streams. 

Cuir,  95  U.  S.  485,  491.   24  L.   Ed.  -•4  The    Clara    Killam.    Law    Rep., 

547,   549,   in   concurring   opinion   of  3  Adm.   &  Eccl.   161,  Allen's  Teleg. 

Mr.  .Justice   CliflTord.  Cas.   557,   561.   562.   per   Sir   Robert 

139 


§  74  POST    ROADS    ACT COMMERCE 

§  74.  Post  Roads  Act  —  Commerce  —  Cables,  when  "  under  " 
water  —  Obstruction  to  navigation  —  Navigable  mud. —  The  doc- 
trines set  forth  in  the  last  section  were  approved  and  followed 
in  a  Federal  case  where  the  telegraph  company,  claiming  the 
right  so  to  do  under  the  Post  Roads  Act,  had  laid  its  cables 
in  the  silt  or  mud  at  the  bottom  of  the  Hudson  river,  a  navi- 
gable stream.  This  mud  is  of  varying  consistencv,  chanuin" 
from  time  to  time  and  being  dredged  out  on  ditlVrcnt  occasions. 
It  differs  from  the  solid  bed  of  the  stream  and  admits  of  navi- 
gation through  it;  in  fact,  such  navigation,  or  the  ability  of  a 
ship  to  plow  through  it,  is  the  practical  test  of  the  true  line  of 
division  between  it  and  the  true  bottom  of  the  river,  it  is, 
therefore,  navigable  mud  and  a  part  of  the  stream  to  such  ex- 
tent as  vessels  or  shi])s  are  able  t(»  plow  through  ii  in  nuuueii- 
vres  in  and  about  the  docks.  The  cables  were  so  attached  to 
the  end  of  the  wharf  as  to  be  raised  several  feet  above  the 
mud  and  were  not  allowed  to  sink  to  such  depth  as  tlicir  weight 
might  otherwise  have  forced  them,  nor  were  any  pains  taken 
to  sink  them  below  the  navigable  mud  line.  A  steamship  draw- 
ing twenty-four  feet  of  water,  and  having  the  right  to  navi- 
gate this  mud,  such  being  the  ordinary  practice  of  vessels  of 
deep  draught,  backed  into  the  cables  and  caught  her  keel  and 
propeller  blades  and  became  so  entangled  therein  tliat  a  large: 
number  of  the  cables  were  broken  and  the  proixdler  and  shaft 
became  so  firmly  wound  with  them  that  it  was  necessarv  tt» 
dock  the  steamer  to  repair  the  danuige  thereto.  There  was  no 
sign  or  notice  to  indicate  the  presence  of  the  cables,  n«n-  did 
the  pilot  have  any  notice  of  their  position.  The  question  of 
notice  was,  however,  eliminated.-  The  ])lace  was  one  where 
steamers  were  accustomed  to  dock,  and  it  was  found  that  there 
was  no  necessity  for  the  cables  being  where  thev  were.  The 
court,  in  addition  to  approving  the  principles  enunciated  in 
the  case  considered  in  the  last  section  herein,  held,  that  the 
cables  were  an  obstruction  to  navig;ition;  that  the  Post  Roads 
Act  did  not  confer  the  absolute  right  to  lay  cables  even  upon 
the  solid  bottom  of  a  river,  for  they  would  be  in  the  water  and 
not  "under"  it;  that  they  might  even  be  required  to  be  laid, 

Phillimore;    The    Submarine    Teleg.       759,    10  Jur.    (X.    S.)    211,   Allen's 
Co.   V.    Dickson,    15   C.    B.    (N.    S.)       Teleg.  Cas.  229,  per  Erie,  C.  J. 
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if  practicable,  below  the  surface  of  even  a  solid  bottom;  and 
that  what  the  statute  permitted  was  a  laying  of  submarine 
cables  so  as  not  to  obstruct  navigation.  It  was  also  said  that 
"  no  doubt  complaint  cannot  lawfully  be  made  of  inconven- 
iences that  arise  necessarily  from  the  laying  of  cables,  pursuant 
to  the  act  of  Congress."  ^^  This  decision  was  affirmed  on  ap- 
peal to  the  United  States  Circuit  Court  of  Ap]ieals.2" 

§  75.  Post  Roads  Act  —  Degree  of  obstruction  to  navigation 
—  Cables  —  Special  conditions. —  Whore  some  peculiar  mode  or 
special  and  extraordinary  conditions  of  operation  in  navigating 
a  vessel  arc  exactly  those  to  be  expected  at  the  place  selected 
for  laying  submarine  cables,  greater  precautions  are  required 
in  maintaining  them  tlian  would  1)0  were  they  laid  in  some 
other  place  where  the  conditions  of  navigation  are  not  so  pecul- 
iar. What  constitutes  an  obstruction  to  navigation  rests  upon 
the  facts  in  each  particular  case.  The  degree  of  obstruction 
must  vary  with  the  character  and  extent  of  the  navigation  at 
the  place  selected.  Tliis  is  illustrated  by  the  case  of  cables 
laid  in  navigable  mud  near  a  pier  where  steamships  of  deep 
draught  are  accustomed  to  manoeuvre  in  making  anchor.^" 

§  76.  Navigation  —  Submarine  cables  —  No  distinction  be- 
tween obstruction  and  interference. —  It  is  declared  in  a  Fed- 
eral case  that  there  is  n<.  distinction,  as  applied  to  navigation, 
between  an  obstruction  and  an  interference  by  cables  laid  under 
navigable  waters;  and  that  any  interference  must  be  deemed 
permanent,  since  whatever  the  exact  position  of  cables,  that 
position  must  be  deemed  permanent.  And  any  "  permanent 
inrerfcrence  which  prevents  a  vessel  from  going  where  she 
ordinarily  has  a  right  to  go,  and  where,  in  her  manoeuvres,  she 
may  find  it  necessary  to  go,  whether  that  necessity  be  constant 

-■'  (Tlip  City  of  rvichmond)  West-  Am.  Elec.  Cas.  G41.  See  also  sec- 
ern Un.  Teleg.  Co.  v.  Inman  &  I.  tions  next  following  herein. 
SS.  Co.,  Lini.,  43  Fed.  85,  3  Am.  27  Western  Un.  Teleg.  Co.  v.  In- 
Elec.  Cas.  556.  See  Stephens  &  man  &  I  SS.  Co.,  59  Fed.  365,  4 
Condit  Transp.  Co.  v.  Western  Un.  Am.  Elec.  Cas.  641,  644-646,  affg. 
Teleg.  Co.,  8  Ben.  (U.  S.  Dist.  Ct.)  S.  C,  43  Fed.  8.5,  3  Am.  Elec.  Cas. 
502,  22   Fed.   1301.  556.     For  additional   facts  see  last 

26  Western   Un.  Teleg.    Co.  v.    In-  preceding  section, 
man   &    I.    SS.   Co..    .59    Fed.    36.).    4 
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i>r  frequent,  i>r  only  occiusional,  as  cinergencies  may  compel  licr, 
sec'ins  ti)  me  to  cuiistitutc  an  '  (il)-tructi«)n.' " '-"^ 

v<  77.  Post  Roads  Act  —  Cables  —  Burden  of  proof  as  to  ob- 
structions to  navigation.— W,.  have  s.i'ii  in  a  j)rior  section 
when  a  cable  under  waters  is  a  i)rinia  facie  nuisance  or  obstruc- 
tion to  navijration.-''  It  is  also  true  that  where  a  vessel  is 
properly  navigating  at  a  particular  i)lace,  where  it  has  lawful 
right  to  navigate,  and  is  injured  hy  contact  with  sui)niarine 
cables,  proper  care  being  exercised,  and  llio<e  in  charge  of  the 
vessel  having  no  knowledge  or  notice  of  the  location  or  ])osition 
of  the  cables,  the  burden  of  proof  is  upon  the  cable  company 
to  show  that  said  cables  do  not,  as  laid,  constitute  an  obstruc- 
tion to  navigation,^" 

ij  7s.  Post  Roads  Act  —  Vessel  proceeding'  by  her  own  power 
IS  navigating. —  A  vessel  proceeding  by  her  own  j)ow(^r  is  navi- 
gating, even  though  she  has  reversed  her  screws  and  is  going 
stern  first  through  navigable  mud,  and  mauopuvering  so  as  to 
anchor  at  her  pier.'^' 

§  7l».  Notice  or  knowledge  of  cable  crossing  —  Statutes. — 
There  are  certain  Code  provisit.n.-  by  which  tlu>  owner  of  a 
vessel  is  liable  for  dauuiges  for  breaking,  injuring  or  destroy- 
ing a  subacpu'ous  cable  by  dragging  the  vessel's  anchor,  if  no- 
tices of  cable-crossings  are  ])ut  up,  indicating  such  place  of 
crossing,  and  the  telegraj)li  or  cable  company  may  recover  in 
case  of  injury.^^ 

§  80.  Commerce  —  Navigation  —  Notice  or  knowledge  of 
cable  crossing. —  hi  an  English  case,  a  Swedish  vessel,  in  the 
ordinary  course  of  navigation,  dropped  anchor  where  it  had  a 
right  to  drop  it,  and  in  getting  it  up  it  became  entangled  with 

28  (The  City  of  IJichmond)    West-  C.    4.3    Fed.    8.5,   3    Am.    Elec.    Cas. 

em  Un.   Teleg.   Co.   v.   Innian  &   1.  o.jC.     See  §§  7.3,  74,  herein. 

SS.    Co.,   Lini.,  4.3    Fed.   85,   3   Am.  3i  Western   Un.   Teleg.   Co.  v.   In- 

Elec.   Cas.   55G,  .560,  per  Brown,  J.  man  &   1.   SS.   Co.,  59   Fed.   305,   4 

20  See   §§   73,  74,  herein.  Am.  Elec.  Cas.  G41,  644. 

30  Western  Un.   Teleg.  Co.   v.   In-  s-i  Cal.    Civ.    Code,    §§    537,    539 ; 

man  &  I.   SS.   Co.,  59   Fed.    305,  4  Wash.   Hill's   Ann.   Codes,   §§    1562. 

Am.    Elec.    Cas.    641,    644,    affg.    S.  ].5(i6:    Ballinger's    Annot.    Codes    & 
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a  telegraphic  cable  at  the  bottom  of  the  high  seas,  lawfully 
placed  there,  and  said  cable  was  damaged,  or  as  set  forth  in 
the  declaration,  "  dragged,  injured,  and  broke."  In  discuss- 
ing the  effect  of  the  pleadings,  the  court  said  that  a  foreigner 
was  not  bound,  before  casting  anchor  on  the  high  seas,  to  in- 
quire whether  there  was  a  telegraphic  cable  at  the  bottom  which 
might  be  injured  by  the  exercise  of  his  natural  right.  The 
case,  however,  was  narrowed  down  to  one  of  negligence.  It  was 
also  declared  that  the  knowledge  of  the  vessel's  navigator  as 
to  the  position  of  the  cable  was  one  for  the  jury.^^  Under  a 
Federal  decision,  where  there  is  no  notice  or  sign  put  up  at 
a  cable-crossing,  and  neither  the  pilot  nor  a  ship's  navigating 
officers  have  knowledge  of  the  position  or  presence  of  sub- 
marine cables,  and  there  is  no  evidence  of  any  malicious  disre- 
gard of  property  rights,  and  the  vessel  is  navigating  in  a  proper 
manner  at  a  place  where  she  has  a  right  to  be,  she  cannot  be 
held  responsible  for  injury  to  cables  caused  by  collision  of  her 
keel  and  screw  therewith,  and  even  if  the  officers  have  kmnvl- 
edge  that  submarine  cables  are  at  the  place,  they  have  a  right 
to  assume  that  they  are  so  constructed,  laid  and  maintained 
as  not  to  interfere  with  navigation.''''  Nor  does  the  knowledge 
of  the  fact  that  other  vessels  on  other  occasions  have  felt  sub- 
marine cables,  and  received  no  injury  therefrom,  impose  upon 
navigators  the  duty  of  changing  the  structure  of  their  vessels 
or  of  navigating  them  at  their  own  peril,  or  of  feeling  the  way 
over  the  cables  to  avoid  a  collision.  The  rule  differs  from  that 
which  would  govern  in  the  case  where  a  vessel  is  knowinglv 
or  carelessly  run  into  a  known  or  foreseen  danger. •^■''     So  the 

33  Submarine  Teleg.  Co.  v.  Dick-  Western  Un.  Teleg.  Co.  v.  Inman 
son,  15  Com.  B.  (X.  S.)  7.50,  lU  &  I.  SS.  Co.,  Lim.,  43  Fed.  85,  3 
Jur.     (X.    S.)     211,    Allen's    Teleg.       Am.   Elec.   Cas.   556. 

Cas.  229.  •!.-.  Blanchard      v.      W  estern      Un. 

34  Western  Un.  Teleg.  Co.  v.  In-  Teleg.  Co.,  60  N.  V.  510,  1  Am. 
n:an  &  I.  SS.  Co.,  59  Fed.  365.  4  Elec.  Cas.  176,  180,  per  Allen,  J., 
Am.  Elec.  Cas.  641,  646.  In  this  cited  to  the  point  that  a  recovery 
same  case  in  the  District  Court,  was  upheld,  althougli  the  injury 
the  question  of  notice  or  lack  of  was  the  first  that  had  occurred 
notice  of  the  e.\istence  of  the  ob-  from  the  alleged  cause,  and  not- 
struction  was  raised,  but  the  de-  withstanding  other  parties  had  fre- 
cision  was  placed  on  another  quently  passed  the  obstruction 
ground;'     (The    City    of    Richmond)  wiilioul  injury;   Ring  v.   Cohoes,   13 
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fact  that  there  is  no  notice  or  warning,  fthowinf^  tho  location 
of  a  submarine  cable,  does  not  excuse  a  vessel  fn>ni  liability 
for  damages  to  said  cable,  occasioned  by  anchoring  in  a  pro- 
hibited portion  of  a  river.'"' 

i^  81.  Contact  with  submarine  cable  or  telegraph  —  Degree 
of  care  of  vessel. —  Where  a  vessel  has  c-onie  into  contact  with  a 
subniarini'  cable  or  teleirrapii,  the  navigators  and  otKcers  are 
bound  to  exercise  their  rights  so  as  not  to  injure  the  same,  or 
if  some  degree  of  injuiv  i>  \inavoidabk',  this  will  not  justify 
negligence  in  freeing  the  cable.  And  judgment  will  be  ren- 
dered for  the  cable  company  where  its  cable  is  lawfully  placed 
undei-  navigable  waters,  if  there  is  negligence  or  carelessness 
or  want  of  dne  and  proper  care  in  disentangling  or  freeing  a 
cable  from  an  anchor  or  other  part  of  the  ship  or  its  erpiip- 
ments.-'^  So  it  is  ludd  that  "  Tlie  law  requires  tliat  eacii  party 
should  exercise  his  right  so  as  if  possible  to  avoid  a  conflict 
with  the  right  of  the  other.  It  was  tlie  duty,  therefore,  of  the 
slii])  to  disentangle,  if  possible,  her  anchor  from  the  cable  with- 
out injuring  it.  She  was  bound  to  ai»i)ly  ordinary  skill,  and 
to  take  the  time  necessary  for  this  purpose,  unless  she  thereby 
exposed  herself  to  present  or  imminent  peril."  In  this  case 
the  sliiji  was  not  in  j)resenl  or  imminent  danger,  the  cable 
might,  by  ordiiuirv  care,  skill  and  proper  management,  have 
been  freed  from  the  anchor  without  damage  to  either,  but  it 
was  cut  in  two  by  the  mate,  acting  under  the  master's  orders. 
The  ship  was  condemned  in  danniges  and  costs.-**^  The  above 
rule  is  based  upon  the  fact  of  actual  knowledge  of  the  contact. 
But  in   a    Federal   case,   an  oceai\  steamer  was  near  her  pier 


Hun  (X.  Y.),  84.  a  case  of  liability 
of  a  niunicipality  for  accident 
caused  by  obstruction  in  the  high- 
way. Also  cited  upon  the  point 
that  a  violation  of  the  implied  re- 
straint created  by  statute  creates 
a  legal  subject  of  redress,  and  ap- 
plied to  the  erection  and  main- 
tenance of  telegraph  poles  beyond 
the  size  and  h&ight  authorized  by 
statute;      People     v.     Metropolitan 
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Toloph.  &  Teleg.   Co.,  .31   Hun    (N. 
Y.).  002. 

-"••  Bell  Teleph.  Co.  v.  The  Rapid, 
5  Can.  Exch.  413;  Rapports  Judi- 
ciaries De  Quebec,  12  C.  S.  37. 

37  Submarine  Teleg.  Co.  v.  Dick- 
son, 15  Com.  B.  (N.  S.)  759,  10 
Jur.  (N.  S.)  211,  Allen's  Teleg. 
Cas.  229. 

38  The  Clara  Killam,  3  Adm.  & 
Eccl.  161,  Allen's  Teleg.  Cas.  557, 
3  Maritime  L.  Cas.  463. 
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and  was  being  propelled  stern  first  in  a  place  where  the  vessel 
had  a  right  to  be,  "  Xone  of  the  officers,  who  were  at  their 
respective  posts,  and  attentive  to  their  duties,  were  conscious 
of  her  touching,  striking,  or  fouling  anything.  The  second 
officer,  who  was  stationed  at  the  stern,  noticed  a  water-logged 
pile  in  motion  near  the  stern-post,  which  he  surmised  had 
been  started  up  from  the  bottom  by  the  action  of  the  pro- 
peller. Reporting  this  circumstance  the  next  day  to  the  first 
officer,  a  diver  was  sent  down  and  found  frag-ments  of  seven 
or  eight  submarine  cables  entangled  in  the  screw,"  and  twelve 
out  of  twenty-one  cables  were  broken  and  the  steamer  had  to 
be  docked  to  clear  them.  There  was  no  evidence  of  malicious 
disregard  of  another's  property  rights,  and  these  facts  were 
considered  in  the  final  disposition  of  the  case,  and  it  clearly 
appeared  that  had  there  been  such  disregard  of  another's  rights, 
it  would  have  been  considered  an  important  factor  in  the  de- 
termination of  tlie  case.^^  The  rule,  however,  requiring 
ordinary  care  would  not  apply  in  favor  of  a  telegraph  com- 
pany whose  submarine  cables  are  located  without  lawful  au- 
thority. This  is  not  only  so  held,  but  is  decidedly  implied  in 
other  cases  where  the  ])r('mise  is  that  the  cables  injured  were 
or  were  not  lawfully  placed  where  they  were."*^ 

§  81a.  Same  subject. —  In  another  Federal  case,  where  an 
ocean  cable  was  not  improperly  laid,  but  was  lawfully  laid 
and  maintained  by  virtue  of  the  company's  charter,  the  laws 
of  the  State  of  Xew  York  ^^  and  the  treaty  between  the  United 
States,  Great  Britain,  and  other  nations,"*-  the  officers  of  a 
schooner  cut  the  cable  in  order  to  release  the  vessel's  anchor 
which  had  become  entangled  and  the  vessel  was  held  liable.*^ 
The  court,  per  Townsend,  Dist.  J.,  in  determining  whether  or 
not  the  vessel  was  liable,  said :  ''  The  evidence  on  this  point 
is  that  the  night  was  calm  and  clear,  that  the  vessel  was  only 

30  Western  Un.  Teleg.  Co.   v.  In-  and   the   other   cases   cited    in   this 

man  &  I.   SS.   Co.,   59   Fed.   365,   4  section. 

Am.  Elec.  Cas.   641.     Examine  Do-  4 1  Laws  1890,  c.  566,  §  102. 

boy   &  Union    Island   Teleg.   Co.   v.  42  24    Stat.    989. 

De  Magathias,  25  Fed.  697.  *^  The    William    H.    Bailey,    100 

^-^Doboy   &    Union    Island    Teleg.  Fed.    115.    103    Fed.    799,    111    Fed. 

Co.   V.   De   Magathias.   25   Fed.   697,  (Mem.)     1106. 
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about  a  mile  olf  shore,  and  that  the  tugboat  had  agreed  to 
come  back  for  it  in  the  morning.  If,  as  is  contended  by 
counsel  for  claimants,  the  vessel  anchored  within  the  anchor- 
age gi'ounds,  thej  were  not  guilty  of  negligence  in  becoming 
entangled,  but,  becoming  entangled,  I  think  they  should  be 
held  guilty  either  of  wilful  injury  or  culpable  negligence,  for 
the  following  reasons :  First,  the  statute  "'"'  provides  that  a 
cable  shall  be  cut  only  when  it  becomes  necessary  in  order 
to  save  life  or  limb  of  a  vessel.  Second,  there  would  have  been 
no  ditKculty  in  waiting,  anchored  as  they  were,  until  morn- 
ing, and  then  cutting  away  the  anchor  when  the  tug  came  to 
take  them  on  their  course.  Third,  it  appears  from  the  testi- 
mony of  the  master  that  they  had  another  anchor  on  board. 
Fourth,  Article  7  of  the  treaty  of  \S[\  ^•'  provides  that  own- 
ers of  such  cables  shall  rciiiunci-atc  vessel  owners  who  can 
prove  that  they  have  sacrificed  an  anchor  in  order  to  avoid 
injuring  such  cables.  It  was  the  custom  of  libelant  to  re- 
munerate all  vessel  owners  who  lost  anchors  in  such  circum- 
stances. In  the  Clara  Killam  ^"  Sir  Robert  Phillimore  held 
in  such  a  case  that  '  it  was  the  duty  of  the  ship  to  disentangle. 


4*25  Stat,  V.   17,  §  3. 

■•0  Convention  for  protection  of 
/Submarine        Cables.  Concluded 

March  14,  1884;  ratification  ad- 
vised by  the  Senate  June  12,  1884; 
ratified  by  the  President  January 
26,  1885;  ratifications  exchan<,'ed 
April  16,  1885;  proclaimed  May  22, 
1885  (Treaties  and  Conventions. 
1889.  p.  1176).  (Compilations  of 
Treaties  in  force.  Prepared  under 
Senate  resolution  Feby,  11,  1904.) 
Articles:  I,  Application  of  con- 
vention. II.  Punishment  for  in- 
juries to  cables.  III.  Requirements 
for  cable  laying.  IV.  Payment  for 
repairs.  V.  Rules  for  ships  laying 
cables.  VI.  Vessels  to  avoid  cables. 
VII.  Losses  from  cables.  VIII. 
Jurisdiction  of  courts.  IX.  Prose- 
cutions for  infractions.  X.  Evi- 
dence of  violations.  XI.  Trials. 
XII.    Laws    to    be    enacted.      XIII. 
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Communication  of  legislation.  XI\'. 
Adhesion  of  other  States.  XV'.  Bel- 
ligerent action  not  afTected.  XVI. 
Hatifuation.  XVII.  Opera^Sion; 
duration;  additional  article;  Brit- 
ish colonies.  See,  also:  1887.  Final 
protocol  of  agreement  between  the 
I'nited  States  of  America  and 
other  Powers  fixing  May  1,  1888, 
as  the  date  of  elTect  of  the  conven- 
tion concluded  at  Paris,  March  14, 
1884,  for  the  protection  of  sub- 
marine cables.  Signed  at  Paris, 
July  7,  1887;  ratification  advised 
by  the  Senate  February  20,  1888; 
ratified  by  the  President  March  1, 
1888;  proclaimed  May  I,  1888. 
(Treaties  and  Conventions,  1889, 
p.  1184.)  (Compilations  of  Treai- 
ies  in  force.  Prepared  under  Sen- 
ate  resolution   Feby.    11,    1904.) 

*6  L.  R.  3,  Adra.  &  Ecc.  165.    See 
§  81,  herein. 
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if  possible,  her  anchor  from  the  cable  without  injuring  it,' 
and  to  take  the  necessary  time  therefor,  '  unless  she  thereby 
exposed  herself  to  present  or  imminent  peril,'  and  that  such 
a  cable  might  have  been  cleared  in  the  manner  testified  to 
by  the  expert  for  libelant  therein;  and  he  concluded  that  the 
cutting  of  the  cable,  in  circumstances  such  as  those  here  shown, 
was  reckless  and  wrongful."  ^^ 

§  82.  Post  Roads  Act  does  not  include  foreign  oceanic  cables. 
—  The  Post  Roads  Act  is  intended  to  apply  simply  to  interior 
lines  of  telegraph  designed  for  communication  between  points 
in  the  United  States,  and  not  to  exterior  oceanic  lines  designed 
for  telegraphic  intercourse  with  foreign  lands.  The  statute 
expressly  confers  the  privilege  upon  telegraph  companies  then 
organized  or  thereafter  organized  "  under  the  laws  of  any 
State."  ^^ 

§  83.  Regulation  of  commerce  —  Landing  foreign  submarine 
cable  —  State  and  Federal  authority. —  In  a  ^'ew  York  case  a 
foreign  company  desired  to  land  its  cable  on  the  United  States 
coast.  It  held  a  landing  right  from  the  Government  of  the 
State  of  Virginia,  and  desired  a  declaration  from  the  Federal 
Government  assuring  it  the  enjoyment  without  restriction,  and 
unattackable,  of  the  State  landing  right.  Under  contract  a 
certain  sum  was  to  be  paid  therefor,  and  the  opinion  of  a  New 
York  attorney  was  to  be  obtained.  Application  was  made  to 
the  United  States,  and  it  was  given  as  an  opinion  by  Mr. 
Gresham  that  there  was  no  legislation  conferring  authority 
upon  the  President  to  grant  or  deny  such  permission,  and, 
therefore,  executive  action  would  not  be  binding.  ^Ir.  Cou- 
dert,  whose  opinion  w^as  sought,  wrote :  ''  1  do  not  apprehend 
any  ditticulty  or  danger  in  the  laying  of  the  cable  so  far  as  an 
executive  interference  is  concerned.  At  all  events,  nothing 
further  can  be  done  to  insure  safety.  It  is  evident  that  the 
Executive  can  give  us  no  permission  if  it  disclaim  jurisdiction," 

47  Examine    The    Anita    Berwind.  Y.),  231.  236,  32  N.  Y.  S.  960.  affd. 

107  Fed.  721.  where  there  was  held  (Mem.),  155  X.  Y.  688,  citing  opin- 

to  be   no  evidence  of  negligence   in  ion  of  Attorney-General,   1872,  xiv. 

breaking  the  cable.  62. 

*8  De  Castro  v.  Compagnie  Fran- 
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And  also,  "  Once  the  cable  has  been  laid  its  operations  will  be 
subject  to  the  authority  of  Congress  to  *  regulate  connnerce.' 
Tiiis,  of  course,  is  a  risk  that  all  enterprises  of  this  kind  must 
incur.  This  comes  to  all."  It  was  urged  in  the  case  that  thr 
operation  of  fi^reigii  submarine  cables  was  commerce  which 
Congress  had  the  exclusive  power  to  permit,  legislate  over,  or 
j)rohibit.  aii<l  n(»t  having  legislated,  it  gave  silent  permission 
that  this  l)ranch  of  foreign  commerce  should  be  free,  subject 
to  future  legislation  bv  Congress,  whenever  it  should  see  tit 
to  exercise  its  jxjwer.  IJut  this  cpiestion  of  exclusive  power  of 
Congress  or  of  the  right  of  the  State  to  pennit  such  landing  (d' 
submarine  cables  l)y  foreign  corj)orations  was  ludd  not  neces- 
sarv  to  determine.  It  was  said,  however,  by  tlie  ctturt,  that  the 
weiuht  id"  autliorily  wnuld  seemingly  favor  tlie  ex(dusive  juris- 
diction of  ("ongn's>.  The  decision  turned  upon  the  point, 
whether  the  (•ontra<'f  to  secure  the  asked-for  permission  had 
l>een  couiplietl  with,  and  it  wa<  hrhl  that  it  liad  not.*"  Ihit, 
in  the  Federal  Circuit  Court,  it  is  h(dd  that  the  power  to  eon 
sent  to  the  landing  of  such  a  cable  should  not  be  setth-d  by  the 
courts,  as  it  was  within  the  absolute  authority  of  Congress, 
even  if  not  within  the  power  of  the  executive.  It  is  also 
held  that  where  a  foreign  telegra])hic  cable  is  laid,  a  pre- 
liminary injunction  will  not  be  issued  to  i»revent  the  hiying 
and  landing  of  said  cable  u])on  the  territory  of  the  United 
States  without  its  consent,  wheic  it  does  not  appear  that  any 
individual  or  the  Government  will  sustain  irreparable  injury 
bv  the  o]>eration  of  sai<l  line  until  tinal  hearing. 


50 


•«'»De  Castro  v.   Conipapnic   Fran-  •'"  Inited  States  v.  La  Campagnie 

caise   du   Tolog.    de    Paris,    85    ITun  Fianoaise     des     Cables     Telcpraph- 

(X.  Y.),  231.  236,  32  N.  Y.  S.  nuo.  i.pies    (C.  C,  S.  D.  N.  Y.),  77  Fed. 

affd.    (Mem.).   155  N.   Y.   688.  495. 
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83d. 


84. 


83a.  Preliminary  statement. 
83b.  National  and  State  govern- 
mental powers  —  Federal 
Constitution  —  Generally. 
83c.  Reasonable  police  regula- 
tion by  State  or  Territory 
and  regulation  of  inter- 
state commerce  —  Ocneral 
principles. 

Estal)lislied  propositions 
governing  taxation  by 
States  and   Municij)alities. 

Commerce  —  Federal  Con- 
.stitution  —  Taxation  — 
Generally. 

Commerce  —  Federal  Con- 
stitution —  Ta.\ation  of 
franchise. 

Commerce  —  Federal  Con- 
stitution —  Ta.xation  of 
frandiise  continued. 

Commerce  —  Federal  Con- 
stitution —  Taxation  of 
franchise  continued. 

Commerce  —  Federal  Con- 
stitution —  Taxation  of 
messages  or  receipts  there- 
from. 

Conunerce  —  Federal  Con- 
stitution —  Single  tax  on 
receipts  —  When  partly 
valid    and    partly    invalid. 


86. 


87. 


88. 


89. 


§  89a.  Taxation     by     valuation   — 
Gross     receipts  —   Statu- 
tory rule  or  method  of  as- 
certaining value. 
90.     Commerce   —    Federal     Con- 
stitution —  Tax  on  Unit- 
ed      States       Government 
messages. 
nOa.  Taxation  of  tangible  and  in- 
tangible property  as  a  sys- 
tem. 
90b.  Taxation    of    property    as    a 
system  —  Board  of  Equal- 
ization —  EfTect  of  State 
decision. 

Commerce  —  Federal  Con- 
stitution —  Taxation  of 
capital  stock  and  proper- 
ty—  Mileage    basis. 

Same   suiiject   continued. 

Taxation  of  railroad  com- 
pany —  Operating  tele- 
graph  lines. 

Commerce  —  Federal  Con- 
.stitution  —  Taxation  of 
subways. 

Taxation  of  foreign  tele- 
graph  companies. 

Commerce  —  Federal  Con- 
stitution —  Injunction  — 
Taxation. 


91. 


92. 
93. 


94. 


95. 


96. 


§  83a.  Preliminary  statement. —  Questions  have  constantly 
arisen  in  the  Supreme  Court  of  the  United  States  concerning 
the  right  of  a  State  or  municipality  to  tax  corporation  prop- 
erty having  a  situs  within  its  limits  and   employed   in  inter- 
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State  commerce.  These  questions  include  the  riglit  to  tax 
franchises ;  taxation  of  property  as  a  system ;  tlie  nature,  char- 
acter, purpose;  and  reasonableness  of  the  tax;  the  mode  of 
taxation;  the  construction  and  constitutionality  of  the  legis- 
lative enactnicnt  imposing  the  tax,  and  various  other  points. 
There  is  also  involved,  th(>  discussion  of  National  and  State 
govcrniuental  powers;  the  Federal  and  State  constitutions,  the 
regulation  of  interstate  coiiniicrce ;  the  rights  of  the  several 
States;  reasonable  jtolice  regulations  by  the  State  or  Territory; 
and  local  govcinmcntal  sujx'rvision,  etc.,  and  although  these 
discussions  cover  a  large  field  and  are  not  confined  to  tele- 
graph, telephone  and  otiier  cori)orations  using  electricity, 
nevertheless  the  itriiiciple-;  invnlvid  are  of  great  imjmrtance 
in  determining  the  relative  rights  of  these  corporations  and 
the  government.  Certain  of  these  questions  have  been  dis- 
cussed and  the  principles  stated  in  recent  cases  in  the  United 
States  Su])reme  Court,  so  clearly  and  concisely  that  they  are 
noted  in  the  following  sections  as  additional  and  binding  au- 
thoritv  upon  the  legal  ])ropositions  considered  in  this  treatise. 

is  s;5l).  National  and  State  governmental  powers  —  Federal 
Constitution  —  Generally.' — The  powers  of  the  National  and 
State  governments  must  rest  primarily  upon  the  source 
of  power.  What  this  source  of  power  is,  is  well  stated  in 
a  late  case  in  the  Federal  Supreme  Court,  where  it  is  de- 
clared that  the  National  government  is  one  of  enumerated 
powers,  and  a  power  enumerated  and  delegated  by  the  consti- 
tution to  Congress  is  comprehensive  and  complete,  without 
other  limitations  than  those  found  in  the  constitution  itself. 
To  preserve  the  even  balance  between  the  National  and  State 
governments  and  hold  each  in  its  separate  sphere,  is  the  duty 
of  all  courts  and  pre-eminently  of  the  United  States  Supreme 
Court.  Amongst  the  implied  matters  in  the  constitution  is, 
that  the  Nation  may  not  prevent  a  State  from  discharging  its 
ordinary  governmental  functions,  and  no  State  is  authorized 
to  interfere  with  the  National  government  in  the  free  exercise 
of  the  powers  conferred  upon  it.  This  language  is  not  only 
applicable  in  numerous  cases  of  the  character  under  considera- 

1  See  §  83a  herein. 
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tion  herein,  but  what  is  further  said  by  the  court  in  the  same 
case  is  also  pertinent  in  all  those  cases  considered  in  this  and 
the  following  chapter  where  the  construction  and  application 
of  the  Constitution  of  the  United  States  is  involved.^  The 
words  used  are  these:  The  Constitution  is  a  written  instini- 
ment,  and,  as  such,  its  meaning  does  not  alter.  Its  langaiage, 
as  a  gTant  of  power  to  the  National  Government,  is  general, 
and,  as  changes  come  in  social  and  political  life,  it  embraces 
all  new  conditions  within  the  scope  of  the  powers  conferred. 
In  interpreting  the  Constitution  recourse  must  be  had  to  the 
common  law,  and  also  to  the  position  of  the  framers  of  the 
instrument,  and  what  they  must  have  understood  to  be  the 
moaning  and  scope  of  the  grants  of  power  contained  therein 
must  be  considered.  That  which  is  implied  is  as  much  a 
part  of  the  constitution  as  that  which  is  expressed.^* 

§  83c.  Reasonable  police  regulations  by  State  or  Territory  — 
Regulation  of  interstate  commerce  —  General  principles.— Re- 
ferring to  what  is  said  in  the  two  preceding  sections  the  most 
recent  statement  of  the  Federal  Supreme  Court  is,  that  a  State 
or  Territory  has  the  right  to  legislate  for  the  safety  and  wel- 
fare of  its  people,  which  is  not  taken  from  it  because  of  the 
exclusive  right  of  Congress  to  regulate  interstate  commerce, 
except  in  cases  where  the  attempted  exercise  of  authority  by 
the  legislature  is  in  conflict  with  an  act  of  Congress  or  is  an 
attempt  to  regulate  interstate  commerce.  The  exercise  of  the 
police  power  may  and  should  have  reference  to  the  peculiar 
situation  and  needs  of  the  community,  and  in  the  exercise  of 
such  power  a  State  or  Territory  may  make  rules  and  regula- 
tions, not  amounting  to  regulations  of  interstate  commerce, 
the  exclusive  power  to  regulate  such  commerce  being  vested 
by  the  Constitution  in  Congress,  and  other  laws  which  under- 
take regulations  thereof  or  impose  burdens  upon  it  are  in- 
valid.-    There   are   also   certain   cases   in  the   Federal   courts 

la  South      Carolina      v.      United  2  Xew   Mexico   ex   rel.   McLean  & 

States,  199  U.  S.  437,  448,  26  Sup.  Co.    v.    Denver   &    Rio    Grande    Ry. 

Ct.    — .    per    Mr.    Justice    Brewer.  Co.,  203  U.  S.   38.    The  above  prin- 

This  was  a  case  of  license  taxes  and  ciples  were  applied  in  this  case  to 

the  control  by  the  State  of  the  sale  an  inspection  law  of  the  Territory 

of  liquor  by  the  dispensary  system.  of    New    Mexico    relating   to    hides, 
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"  familiar  to  the  profession,  that  recognize  the  possession  bv 
eac'li  State  of  the  power,  never  surrendered  to  the  govern- 
ment of  tlie  Union,  of  guarding  and  promoting  the  public  in- 
terests by  reasonable  police  regulations  that  do  not  vi(»lut«' 
tile  Constitution  of  the  State  or  the  Constitution  of  the  I'nitcd 
States."  ^  So  a  State  has  the  right  to  classify  occupations 
and  impose  ditferent  taxes  upon  ditferent  occupations.  Tho 
necessity  for  and  the  amount  of  the  tax  are  exclusively  within 
the  control  of  the  State  legislature,  and  in  the  absence  of  di-< 
crimination  against  citizens  of  other  States,  its  determination 
in  regard  thereto  will  not  be  criticised  by  the  Federal  Supreme 
Court.-* 

5<  s;;,).  Established  propositions  governing  taxation  by  States 
and  municipalities. —  In  anutlu'r  decision  in  the  Tniti-il  States 
Sujjreme  Court  tlie  following  propositions  governing  the  tax- 
ation by  States  and  tlieir  municipalities  of  corporations  en- 
gaged in  carrying  on  interstate  commerce  are  declared  by  Mr. 
Justice  Brewer  to  "  have  been  adjudicated  so  often  as  to  be 
no  longer  oj)en  to  discussion":  (1)  The  Constitution  of  the 
United  States  having  given  to  Congress  the  power  to  regulate 
commerce,  not  only  with  foreign  nations,  but  among  the  several 
States,  that  power  is  necessarily  exclusivi;  whenever  tlie  sul>- 
jects  of  it  are  national  in  their  ciiaraet<'r,  or  admit  only  of  one 
uniform   system   or   plan   of   regulation.''      (2)    No    State   can 

and    it    was   claimed   that    said    law  S.    oUti,    a    case    of    a    tunnel    by    a 

was    unconstitutional    in    undertak-  street    railroad    company    under    a 

ing  to  regulate  interstate  connncrcc  navij^ahle    stream    and    the   duty   of 

and    lay   upon   it   a   tax   not   within  a    municipality    to    protect    the    un- 

the      power      of      local      legislature  obstructeil    navigation    of    navigable 

to  exact.     It  was  also  urged  that  it  waters    under    its    jurisdiction;    the 

was  a  mere  revenue  law  and  in  no  eoastruction     of    a     city    ordinance 

just    sense    an    inspection    law    and  was  also  involved  and  considered, 

not  within  the  police  power  of  the  *  Kehrer    v.    Stewart,    197    U.    S. 

Territory;  and  that  the  law  was  in-  GO,  49  L.  Ed.  GG3.  25  Sup.  Ct.  40.3. 

valid    because    it    imposed    an    un-  s  Quoting  Mr.  Justic-e  Bradley  in 

reasonable  fee  for   inspection.  Robbins    v.    Shelby    County    Taxing 

3  Chicago.  Burlington  &  Q.  R.  Co.  District,  120  U.  S.  489,  492,  30  L. 

V.  Drainage  Comnrissioners,  200  U.  Ed.    694,   G9G,    1    Inters.   Com.   Rep. 

S.  561,  584,  26  Sup.  Ct.  341.     This  45,   46,    7    Sup.    Ct.    .592,    .593,    and 

ease    is    followed    in   West    Chicago  citing    in     addition     the     following 

Street  Rd.   Co.   v.   Chicago,   201   U.  cases:      Fargo  v.  Michigan.   121   U. 
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compel  a  party,  individual  or  corporation  to  pay  for  the  privi- 
lege of  engaging  in  interstate  commerce.^  (3)  This  immunity 
does  not  prevent  a  State  from  imposing  ordinary  property 
taxes  upon  property  having  a  situs  within  its  territory,   and 


S.  230,  246,  sub  nom.  Fargo  v. 
Stevens,  30  L.  Ed.  888,  894,  1 
Inters.  Com.  Rep.  51,  7  Sup.  Ct. 
857;  Philadelphia  &  S.  Mail  SS. 
Co.  V.  Pennsylvania,  122  U.  S.  326, 
336,  346,  30  L.  Ed.  1200,  1201, 
1205,  1  Inters.  Com.  Rep.  308,  7 
Sup.  Ct.  1118;  W.  U.  T.  Co.  v. 
Pendleton,  122  U.  S.  347,  357,  30 
L.  Ed.  1187,  1189,  1  Inters.  Com. 
Rep.  306,  7  Sup.  Ct.  1126;  Bowman 
V.  Chicago  &  N.  W.  R.  Co.,  125 
U.  S.  465,  497,  31  L.  Ed.  700,  711, 
1  Inters.  Com.  Rep.  823.  8  Sup.  Ct. 
689,  1062;  Leloup  v.  Port  of  Mo- 
bile, 127  U.  S.  640,  648,  32  L.  Ed. 
311,  314,  2  Inters.  Com.  Rep.  134, 
8  Sup.  Ct.  13H0;  Asher  v.  Texas, 
128  U.  S.  129,  131,  32  L.  Ed.  368, 
369,  2  Inters.  Com.  Rep.  241,  9 
Sup.  Ct.  1 ;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  148,  32  L. 
Ed.  637,  639,  9  Sup.  Ct.  256;  Leisy 
V.  Hardin,  135  U.  S.  100,  110.  34 
L.  Ed.  128,  132,  3  Inters.  Com. 
Rep.  36,  10  Sup.  Ct.  681;  Lyng  v. 
Michigan,  135  U.  S.  161,  34  L.  Ed. 
150,  10  Sup.  Ct.  725,  3  Inters.  Com. 
Rep.  143;  McCall  v.  California.  136 
U.  S.  104,  109,  34  L.  Ed.  391,  392, 
3  Inters.  Com.  Rep.  181,  10  Sup. 
Ct.  881;  Re  Rahrer,  140  U.  S.  545, 
555,  sub  nom ;  Wilkerson  v.  Rahrer, 
35  L.  Ed.  572,  574,  11  Sup.  Ct. 
865;  Crutcher  v.  Kentucky,  141  U. 
S.  47,  58,  35  L.  Ed.  049,  652,  11 
Sup.  Ct.  851  ;  Brennan  v.  Titus- 
ville,  153  U.  S.  289,  304,  38  L.  Ed. 
719,  723,  4  Inters.  Com.  Rep.  058, 
14  Sup.  Ct.  829;  Interstate  Com- 
merce Commission  v.  Brimson,  1.54 
U.    S.    447,    471,    38    L.    Ed.    1047, 


1055,  4  Inters.  Com.  Rep.  545,  14 
Sup.  St.  1125;  United  States  v.  E. 
C.  Knight  Co.,  156  U.  S.  1,  21,  39 
L.  Ed.  325,  332,  15  Sup.  Ct.  249; 
Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  Ed.  49,  18  Sup.  Ct. 
757;  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L. 
Ed.  136,  20  Sup.  Ct.  90;  Stockard 
V.  Morgan,  185  U.  S.  27,  46  L.  Ed. 
785,  22  Sup.  Ct.  576. 

0  The  court  cites  to  this  proposi- 
tion: Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  211, 
29  L.  Ed.  158,  164,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  826;  Pickard 
V.  Pullman  Southern  Car  Co.,  117 
U.  S.  34,  29  L.  Ed.  785,  6  Sup.  Ct. 
635;  Robbins  v.  Shelby  County 
Ta.xing  District,  120  U.  S.  489,  30 
L.  Ed.  694,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  592;  Fargo  v.  ;Michigan, 
121  U.  S.  230,  245,  sub  nom.  Fargo 
v.  Stevens,  30  L.  Ed.  888,  894,  1 
Inters.  Com.  Rep.  51,  7  Sup.  Ct. 
857;  Philadelphia  &  S.  Mail  SS. 
Co.  V.  Pennsylvania,  122  U.  S.  326, 
336,  30  L.  Ed.  1200,  1201,  3  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  1118; 
Leloup  V.  Port  of  Mobile,  127  U. 
S.  640,  645j  32  L.  Ed.  311,  313,  2 
Inters.  Com.  Rep.  134,  8  Sup.  Ct. 
1380,  2  Amer.  Elec.  Cas.  79;  Asher 
V.  Texas,  128  U.  S.  129,  32  L.  Ed. 
308,  2  Inters.  Com.  Rep.  241,  9 
Sup.  Ct.  1 ;  Lyng  v.  Michigan,  135 
U.  S.  161,  166,  34  L.  Ed.  150,  153, 
3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct.  725;  McCall  v.  California,  136 
U.  S.  104,  113,  34  L.  Ed.  391,  394, 
10  Sup.  Ct.  881;  Crutcher  v.  Ken- 
tucky,  141   U.  S.  47.  58,  35  L.  Ed. 
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employed  in  interstate  coiiiineree.'  (4)  The  fraucliiso.  of  a 
corporation,  altli<jiigh  that  franchise  is  th(;  business  of  inter- 
stat(!  coninicrce,  is,  us  a  part  of  its  pr<»pi'rty,  subject  to  State 
taxatitin,  provided,  at  least,  the  franchise  is  not  «l)'rived  t'roni 
the  I'nited  States/  (.'•)  No  corporation,  even  thouj^h  engaged 
in  interstate  coinnierce,  can  api)ropriate  to  its  own  use  proj)- 
erty,   piiblif   or   private,    without    liability   to   charge    therefor." 

(i|!».    U.'iJ,    11    Sup.    Ct.    851;    Aiiams  [tiA    I.    S.    1.  41    I..    K.l.  4'.l.    ItJ  Sup. 

E.vprosH  Co.   V.  Ohio  State   Auditor,  Ct.    10.V4.    0    Aiiht.    Eh-c.   Gas.   tJ21  ; 

lt5.'>  U.   S.    im,  220,  41    L.    K<1.   ««:»,  Adnnm    K.xpn^H    Co.    v.    Ohio    Stale 

Gl).").   17  Sup.   Ct.  :U).'».  Amlitor,    MWt   V.   S.    104.  220.  41    L. 

7  The  ciiurt  eitf.H   to   this  proponi-  K«l.  tis:!,  •}!»,'>.   17   Sup.  (?t.  'Mo. 

tioii:      State   tax    on    Hailway    ;,'1iish  "  Thr  »ourt    citcH   to  tiiis   proposi- 

rt'dipfs.   ir.  Wall.    (C.  S.)   2S4,  2i>:J.  tinii:       Hthnvaro    Railroa.l    Tax.    IH 

Huh   iiorii.    I'liihidelphin  &    1!.    K.   Cn.  Wall.    (C   S. )    200.   2;J2.    Suh   num. 

V.     Pennsylvania,    21     L.     Kd.     UM.  .Minot   v.    PhihulHphiii  W.   4    11.    It. 

1(17:     Pelaware     Hailroad     Tax.     I«  ('...,    21     L.     Kd.    8H8,    8»l!:     Postal 

Wall.    {{'.   S. )    200.   2.12.   Sub   noni.  Tfln^iaph   Cable  Co.  v.   Adams.    l.')5 

Minot   V.    Philadelphia    W .    &    P..    l!.  I".    S.    i\HH,    «1»0,    l.'>    Sup.    Ct.    208. 

Co..  21    L.    Kd.    8HS.   HMC:    \V.    C.    1.  .'.OO.    .'»    Inters.   Com.    IJep.    1,   .T.»    L. 

V.    Texas.    10.".    r.    S.    4(iO,    404,    20  K.l.    .'MI.    .tlO.    .')    Amer.    Klee.    Cus. 

L.    Kd.    1007.    IOCS.    1     Amer.    Klee.  OitO;    .New   Viuk.  L.   K.  &.   \\.   U.  Co. 

Cas.    .'{7.'l;    (Jloui  i-'ler    Feriy    Co.    v.  v.   Pennsylvania,  l.'»8  IT.  .S,  4.31.  437, 

Pennsylvania.    Ill    V.    S.    1015.    211.  Mi   L.    Kd.    I04:J.    UM.*.    !.'•   Sup.   Ct. 

2!)    L.    Kd.    lis,    104,    1    Inters.   Com.  800;    Central    Paeilie   U.   Co.   v.   Cal- 

Rep.  382,   ')  Suj».  Ct.  820;   \V.  I".  T.  ifornia,    102    V.    S.    01,    40    L.    Ktl. 

Co.    V.   The    Atty.   (Jen'l.    12.'i    V.    S.  W.\.    10   Sup.    Ct.    700;    Western    U. 

5.30,  311  L.  Kd.  700,  8  Sup.  Ct.  001.  V.    Co.    v.    Tafj-iart.    103    C.    S.    IS, 

2    Amer.    Klee.    Cas.    ,17;    Marye    v.  10  Sup.  Ct.   lO.VI,  41   L.   Kd.  49,  5.1; 

Baltimore   &   O.    H.    Co.,    127    C    S.  Western  In.  Teleg.  Co.  v.   Misnouri 

117.    123,   32   L.    Kd.    04,   00.   8   Sup.  ex    rel.    Gottlieb.    100   V.    S.    412.   23 

Ct.    1037;    Leioup    v.    Port    of    .Mo-  Sup.  Ct.  730.47  L.  Kd.   1110. 

bile,   127   U.  S.  040.  040,  8   Suj).  Ct.  »  Tiie   eourt    eiles   to   this   proposi- 

1380,   32   L.   Kd.   311.   314,  2   Amer.  tioii:       Western    Union    Packet    Co. 

Elec.   Cas.    70,   2    Inters.   Com.    l!ep.  v.   St.   I^uis,    100    U.   S.  423,  25   L. 

134;     Pullman    Pahue    Car    Co.    v.  Ed.   088;   Cineinnati   P.   B.   S.  &   P. 

Pennsylvania.    141    L".   S.    18,   35   L.  Co.  v.  Catlcttsbur-j,   105  U.   S.  559, 

Ed.   013,   3    Inters.   Com.    Rep.    595,  20  L.  Ed.   1100;   Parkersburffh  &  O. 

11    Sup.   Ct.    870;    Attorney-General  River  Transp.  Co.  v.   Parkersburgh, 

V.  W.  U.  T.   Co.,   141   U.   S.  40,  35  107   U.   S.  001.   2   Sup.  Ct.   732,  27 

L.    Ed.    G,   28,    11    Sup.    Ct.    880,    3  L.  Ed.  584;  Huse  v.  Glover,  119  U. 

Amer.   Elec.   Cas.  20;    Pittsburg,  C.  S.   543,   30   L.   Ed.  487.   7   Sup.  Ct. 

C.  &  St.  L.   R.  Co.  V.   Backus,   154  313;    Ouachita   &   M.    River    Packet 

U.  S.  421,  38  L.  Ed.   1031,  14  Sup.  Co.  v.  Aiken,   121   U.  S.  444,  30  L. 

Ct.   1114:   W".  U.  T.  Co.  v.  Taggart,  Ed.    070,    7    Sup.   Ct.    007.    1    Inters. 
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And  where  telegraph  companies,  engaged  in  interstate  com- 
merce, carry  on  their  business  so  as  to  justify  police  super- 
vision, the  municipality  is  not  obliged  to  furnish  such  super- 
vision for  nothing,  but  it  may,  in  addition  to  ordinary  property 
taxation,  subject  the  corporations  to  reasonable  charges  for  the 
expense  thereof.^" 


Com.  Rep.  379;  Si.  Louis  v.  West- 
ern Un.  Teleg.  Co.,  148  U.  S.  92,  37 
L.  Ed.  380,  13  Sup.  Ct.  485,  4 
Anier.  Elec.  Cas.  102,  149  U.  S. 
465,  37  L.  Ed.  810,  13  Sup.  Ct. 
990;  Postal  Teleg.  Cable  Co.  v.  Bal- 
timore, 15G  U.  S.  210,  39  L.  Ed. 
399,  15  Sup.  Ct.  356;  Riclimond 
V.  Soutliern  Bell  Teleph.  &  Teleg. 
Co..  174  U.  S.  761,  771,  43  L.  Ed. 
11G2.  1167,  19  Sup.  Ct.  778,  7  Am. 
Elec.   Cas.   788. 

>o  Atlantic  &  Pacific  Tolcg.  Co.  v. 
Philadelphia,     190     U.     S.     160,     23 
Sup.    Ct.    817,    47    L.    Ed.    995,    8 
AiiMT.   Elec.  Cas.  369   (see  Philadel- 
pliia    V.    Atlantic    &    Pacific    Teleg. 
Co..   127    Fed.  370),  reversing  judg- 
ment  and   remanding  case   willi    in- 
structions   to   .set    aside    the    verdict 
and    grant    a    new    trial.      Tlie    fol- 
lowing  is   a   statement   of   tlie   case 
by     2klr.     Justice     Brewer:       "Tliis 
action  was  (onunenced  in   the  Com- 
mon Pleas  Court  of  Philadelphia  on 
December    31.    1891,    to    r«'Cov<-r    tlie 
sum    of    $."5,7 15    as    license    fees    al- 
leged   to    be    due    the    city    for    the 
six  preceding  years.     The  case  was 
removed    by    tlie    defendant    to    tlie 
Circuit  Court  of  the  United   States 
for    the    Eastern    District    of    Penn- 
sylvania.     A    trial    was   had    before 
the  court  and  a  jury,  which  result- 
ed   in    a    verdict   and   judgment    for 
the  plaintiff  for  a   part  of  the  sum 
claimed,  which  judgment  was  there- 
after reversed  by  the  Circuit  Court 
of    .\ppeals.      A    second    trial    was 
had  in  April,  1901,  before  the  court 


and    a    jury,    which    resulted    in    a 
verdict   and   judgment    for   the    full 
amount      claimed,      with      interest. 
From  such  judgment  the  ease  was 
brought   to    this    court    directly    on 
wiit    of   error,   on   the   ground   that 
it  involved  the  construction  and  ap- 
plication of  the  Constitution  of  the 
I'nited  States;   that  the  action  was 
brought    to    recover    from    the    tele- 
graph     company      certain       license 
charges   imposed   by   the  city   which 
the   company   claimed   the   city   had 
no    right    or    power    to    impose,    for 
the  rea>^on  that  it  was  a  regulation 
of    <omm<'rce    between    the    States." 
See   Philadelphia   v.   Atlantic  &   Pa- 
cific  Teleg.    Co.,    102    Fed.    254,    89 
Fed.  454,   32  C.  C.  A.  253.      It  was 
declared   in  the   principal   case  that 
the   ta.x   sought   to  be  collected   was 
not    a    tax    upon    the    property    or 
franchise  of  the  comp.uiy  nor  in  the 
nature  of  rental   for  <jcciipying  cer- 
tain   portions    of    the    street    nor    a 
charge  for  the  privilege  of  engaging 
in   the    business    of    interstate    com- 
merce, but  one  for  the  enforcement 
of    local    governmental    supervision, 
such    as   was   presented   in   Western 
Union   Teleg.   Co.    v.   Newhope,    187 
U.  S.  419,  23  Sup.  Ct.  204,  and  it 
was    held,    following    this    decision, 
that  the  city  had  power  to  pass  an 
ordinance  requiring  the  company  lo 
pay  a  reasonable  license  fee  for  the 
enforcement    of    local    governmental 
supervision,    but    that    it    did    not 
follow    that    the    municipality    was 
not     subject     to     restraint     in     the 
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§  84.  Commerce  —  Federal  Constitution  —  Taxation  —  Gen- 
erally.—  Interstate  commcrfc  cannot  be  taxed  in  any  fonn  by 
a  State  either  on  the  receipts  from  that  business,  or  on  that 
occupation  or  business  itself.  A  State  tax  cannot  be  imposed 
on  telegraphic  messages  sent  in  the  service  of  the  Government, 
nor  on  those  sent  by  any  i)erson  from  one  State  to  another, 
nor  can  such  tax  be  lawfully  imposed  upon  the  entire  opera- 
tion of  a  telegraph  company  liaviiig  lines  extending  into  other 
States.  Such  a  corporation  having  accepted  the  benetits  of  the 
Post  Roads  Act  ^ '  cannot  be  excluded  from  doing  business 
within  a  State,  because  of  nonpayment  of  taxes.  The  same 
princii)les  as  to  the  exclusive  power  of  Congress  to  regulate 
commerce,  and  tlie  invalidity  of  State  legislation,  which  mate- 
rially regulates,  hintlers  or  interferes  with  interstate  commerce, 
apply  to  taxation  by  the  State,  equally  as  in  other  cases.  This 
exemption  of  interstate  and  foreign  commerce  from  State  legis- 
lative action  does  not,  however,  prevent  its  taxaticm  of  the 
property  of  those  engaged  in  commerce,  located  within  the 
State  as  the  property  of  other  citizens  is  taxed,  nor  from  regu- 
latintr  matters  of  local  concern,  which  may  incidentally  affect 


anioiiiit  i)f  cliarj,'!'  which  it  so  ex- 
acted, altliouj^h  tlie  miinicijiality 
was  at  liberty  to  make  tlie  char-j^e 
large  enoufijh  to  cover  any  reason- 
able anticipated  expenses  and  had 
authority  to  fix  snch  charge  in  ad- 
vance without  waiting  for  the  ex- 
piration of  the  period  for  which 
the  license  is  granted."  It  may  not 
act  arbitrarily  or  unreasonably,  but 
the  risk  may  rightfully  be  cast 
upon  the  licensee,  and  the  charge 
cannot  be  avoided  because  it  subse- 
quently appears  that  it  was  some- 
what in  excess  of  the  actual  ex- 
pense of  the  supervision,  nor  can 
the  licensee  then  recover  the  dif- 
ference between  the  amount  of  the 
license  and  such  cost."  The  court 
further  declared  that  the  license 
was  confessedly  not  for  the  pur- 
pose of  raising  revenue.  "  Indeed, 
if    it    were,    as    it    appears    by    the 
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alFidavit  of  defense  that  the  com- 
pany had  paid  all  taxes  charged 
upon  its  proi)erty  as  property,  it 
might  be  obnoxious  to  a  complaint 
of   double   taxation." 

If  a  corporation,  although  en- 
gaged in  the  business  of  interstate 
commerce,  so  carries  on  its  business 
as  to  justify  at  the  hands  of  a 
municipality  a  police  supervision 
of  the  property  and  instrumentali- 
ties used  thereon,  the  municipality 
is  not  bound  to  furnish  such  super- 
vision for  nothing,  and  may  in  ad- 
dition to  ordinary  property  taxa- 
tion subject  tlie  corporation  to  a 
charge  by  way  of  a  license  tax  for 
the  expense  of  the  supervision. 
Norwood  Borough  v.  Western  Un- 
ion Teleg.  Co.,  25  Pa.  Super.  Ct. 
406. 

11  Act  of  Congress,  July  24,  1866, 
noted  throughout   this  chapter. 
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commerce.  The  Post  Roads  Act  could  never  have  been  in- 
tended to  confer  upon  a  foreign  corporation  the  authority  to 
enter  another  State  and  to  erect  poles  and  lines  therein,  with- 
out being  obligated  to  pay  its  fair  proportion  of  State  taxes 
necessary  to  its  support,  nor  to  exempt  it  from  obedience  to  its 
laws  within  the  limitations  above  specified.  These  principles 
have  been  constantly  asserted.  ^^  And  whether  the  property  of 
a  telegraph  company,  having  a  situs  in  a  State,  be  tangible  or 
intangible,  such  property  is  not  exempt  from  taxation  even 
though  the  company  has  accepted  the  provisions  of  the  Post 
Roads  Act.^^  "  It  is  not  and  cannot  be  doubted,"  declares 
Mr.  Justice  Gray,  "  that  each  State  of  the  Union  may  tax  all 
property,  real  and  personal,  within  its  borders,  belonging  to 
persons  or  corporations,  although  employed  in  interstate  or 
foreign  commerce,  provided  the  rights  and  powers  of  the  Na- 
tional Goxernment  are  not  interfered  with.^'*     So  it  is  also 


12  Leloup  V.  Port  of  Mobile,  127 
U.  S.  640,  8  Sup.  Ct.  1380,  21  Am. 
&  Eng.  Corp.  Cas.  26,  12  Inter. 
Com.  Rep.  1.34,  2  Am.  Elec.  Cas. 
79,  per  Mr.  Justice  Bradley;  West- 
ern Un.  Telog.  Co.  v.  Attorney- 
General  of  Mass.,  125  U.  S.  530,  31 
L.  Ed.  790,  8  Sup.  Ct.  961,  21  Am. 
&  Eng.  Corp.  Cas.  13,  2  Am.  Elec. 
Cas.  57,  per  Mr.  Justice  Miller; 
Crutcher  v.  Kentucky,  141  U.  S.  47, 

11  Sup.  Ct.  851;  Dobbins  v.  Erie 
Co.,  IG  Pet.  (U.  S.)  435;  Brown 
V.  Maryland,  12  Wheat.  (U.  S.) 
419,  per  Mr.  Chief  Justice  Mar- 
shall; Western  Un.  Teleg.  Co.  v. 
Alabama,  132  U.  S.  472,  10  Sup. 
Ct.   161;   State  Tonnage  Tax  Cases, 

12  Wall.  (U.  S.)  212;  Western  Un. 
Teleg.  Co.  v.  Commonwealth  of 
Pennsylvania,  128  U.  S.  39,  9  Sup. 
Ct.  6,  25  Am.  &  Eng.  Corp.  Cas. 
577,  2  Am.  Elec.  Cas.  88,  revg.  S. 
C,  110  Penn.  St.  405,  1  Am.  Elec. 
Cas.  756;  Osborne  v.  Florida,  164 
U.  S.  650,  17  Sup.  Ct.  214;  Postal 
Teleg.  Cable  Co.  v.  Adams,  71  Miss. 
555,   42    Am.    St.    Rep.    478,   4   Am. 


Elec.  Cas.  606,  614,  14  So.  36,  per 
Woods,  J.,  quoting  with  approval 
from  Mr.  Justice  Miller  in  the  case, 
125  U.  S.  530,  cited  in  this  note; 
State  Freight  Ta.x  Cases,  15  Wall. 
(U.  S.)  232,  per  Mr.  Justice 
Wayne.  See  cases  in  next  note 
herein. 

13  Western  Union  Teleg.  Co.  v. 
City  of  Omaha  (Neb.  1905),  103 
X.  W.  84;  State  ex  rel.  Gottlieb 
v.  Western  Union  Teleg.  Co.,  165 
Mo.  502,  65  S.  W.  775,  8  Am.  Elec. 
Cas.  390,  afT'd,  Western  Union 
Teleg.  Co.  v.  State,  Gottlieb,  190 
U.  S.  412,  47  L.  Ed.  1116,  23  Sup. 
Ct.   730. 

No  State  or  municipal  corpora- 
tion can  assess  upon  a  telegraph 
company  which  has  accepted  the 
provisions  of  the  Post  Roads  Act, 
a  general  license  tax,  although  the 
property  of  such  company  may  be 
taxed  as  all  other  property  is  taxed. 
Postal  Teleg.  Cable  Co.  v.  City  of 
Richmond,  99  Va.    102. 

14  Western  Un.  Teleg.  Co.  v.  Tag- 
gart,    163    U.    S.    1,    41    L.    Ed.    49, 
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deolarod  tliat  "  it  is  ciK.ii«;li  for  tlie  Stato  iliat  it  finds  within 
its  borders  projirrty  wiiicli  is  of  a  certain  value.  Wliat  has 
cau.sed  that  value  is  iniiuaterial  —  it  is  protected  hv  Stat«- 
laws;  aud  the  rule  of  all  j)roperty  ta.\ation  is  the  rule  of  value, 
and  l)V  that  rule  propertv  en«;aged  in  interstate  coinnieree  is 
cnntrolled  the  same  as  property  en<^ap;ed  in  comnieree  within 
the  State.  Neither  is  this  an  attempt  to  do  by  indirection 
what  cannot  be  done  directly,  that  is,  to  cast  a  burden  upon 
interstate  commerce.  It  comes  rather  within  that  larir*-  class 
of  State  action,  like  certain  polici-  restraints,  which,  while  in- 
directly affecting,  cannot  be  considered  as  a  re;;ulation  of 
interstate   commerce   or   a    <lirect   burden    upon    its    free   exer- 


cise. 


Airain,   it  will  not  be  assumed   that  a  State  ta.\ati< 


>n 


statute  was  intended  t(»  operate  outside  the  State  limits,  or 
otherwise  than  ifpon  property  within  its  territorial  lines,  nor 
need  such  intent  with  relation  to  the  sco])e  of  its  territorial 
operation  be  e.\])ress|y,  in  tenns,  declared  in  every  section  of 
a  tax  act.  If  it  is  intended  to  reach  outside  pro])ertv  bv 
such  statute,  the  lan^-uaire  expressiiif^  such  intention  must  be 
clear  —  such    intent   cannot    arise    by    implication.*"      l^ut    an 


10  .Sup.  Ct.  1054,  0  Am.  Eloc.  Cns. 
iill,  622.  See  a  I. so  Siinford  v.  Poe, 
37  U.  S.  App.  .ITS.  10  U.  S.  C.  C. 
A.  30.5,  09  IVd.  .')4fi.  I  Ohio  IVc. 
Fi'.i.  .lO,  2  Am.  &  Kii-,'.  Corp.  (as. 
(\.  S.)  107;  Reinhait  v.  .McDon- 
ald, 70  Fed.  40;5;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196. 
200,  5  Sup.  Ct.  820;  Linclian  lly. 
Transfer  Co.  v.  Pendergrass,  36  U. 
S.  App.  48,  10  U.  S.  C.  C.  A.  585, 
70  Fed.  1;  Postal  Telcg.  Cable  Co. 
V.  Adams,  155  U.  S.  088,  39  L.  Ed. 
311,  5  Am.  Elee.  Cas.  636,  71  Miss. 
555,  42  Am.  St.  Rep.  478,  4  Am. 
Elec.  Cas.  000,  15  Sup.  Ct.  268,360; 
Pullman  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.S.  18,  3  Inter.  Com. 
Kep.  595,  35  L.  Ed.  013,  11  Sup.  Ct. 
870;  Pullman's  Palace  Car  Co.  v. 
HayAvard,  141  U.  S.  36,  35  L.  Ed. 
621,  11  Sup.  Ct.  883;  Wells,  Fargo 
&  Co's  Express  v.  Crawford  County. 
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O.J  .\rk.  570.  U)  S.  W  .  71n.  :{7  !..  i: 
.\.  371.  Hut  see  Norfolk,  etc..  !;. 
Co.  V.  Pennsylvania.  136  V.  S.  114. 
10  Sup.  Ct.   9.'i8. 

'■••Cleveland.  C.  C.  &  St.  I..  l;y. 
v.  Hackus.  1.54  U.  S.  4.39.  440,  447, 
14  Sup.  Ct.  1122.  per  .Mr.  .Justice 
Brewer;  S.  C.  133  Ind.  513.  cited 
with  approval  in  Western  Cn.  Tele;.'. 
Co.  V.  Taggart.  163  U.  S.  t.  41  L. 
Ed.  49,  10  Sup.  Ct.  10.54.  0  Am 
Elec.  Cas.  621,  632,  per  Mr.  Justice 
(jiray;  S.  C,  141  Ind.  281,  5  Am. 
Elec.  Cas.  640.  That  a  State  may 
tax  tralfic  within  the  State,  passing 
between  different  points  therein,  al- 
though in  the  course  of  its  trans- 
portation it  passes  through  another 
State.  See  Lehigh  Valley  R.  Co.  v. 
Penn.sylvania,  145  U.  S.  195,  12 
Sup.  Ct.  806. 

18  Pittsburg,  C,  C.  &  St.  L.   Ry. 
Co.  v.  Backus,   154  U.   S.   421,   428, 
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interstate  commerce  corporation  may  be  taxed  by  a  State,  on 
business  commencing  and  terminating  within  that  State,  al- 
though it  passes  through  another  State  in  the  course  of  trans- 
portation or  transmission,  for  this  is  not  interstate  commerce.''^ 
The  question,  however,  in  all  tiiese  cases  as  to  taxation,  relates 
to  the  validity  of  the  tax;  to  the  question,  what  constitutes 
commerce  among  the  several  States;  and  what  State  legis- 
lative enactments  violate  the  Federal  Constitution  on  this  sub- 
ject. Upon  these  points  the  language  of.  the  courts  has  dif- 
fered, and  the  decisions  are  far  from  being  in  perfect  agree- 
ment.*® 


14  Sup.  Ct.  1114,  per  Mr.  Justice 
Brewer,  cited  with  approval  in 
Western  Un.  Tele;?.  Co.  v.  Tafj.t'art, 
163  U.  S.  1,  41  L.  Ed.  49,  10  Sup. 
Ct.  1054,  6  Am.  Elec.  Cas.  021,  029, 
per  Mr.  Justice  Gray. 

17  United  States:  Lehigh  Valley 
R.  Co.  V.  Pennsylvania,  145  U.  S. 
192,  12  Sup.  Ct.  800;  Wabash,  etc., 
R.  Co.  V.  Illinois,  118  U.  S.  557,  7 
Sup.  Ct.  4,  Illinois:  Harman  v. 
City  of  Chicago,  140  111.  374,  20 
X.  E.  097.  loica:  Campbell  v. 
Chicago,  etc.,  R.  Co.,  86  Iowa,  587, 
17  L.  R.  A.  443j  53  N.  W.  351. 
Missouri:  Seawell  v.  Kansas  City, 
etc.  R.  Co..  119  Mo.  224,  24  S.  W. 
1002.  yorth  Carolina:  Leavell  v. 
Western  Un.  Teleg.  Co.,  116  N.  C. 
211.  47  Am.  St.  Rep.  798,  24  S.  E. 
:V.)\;  Sditp  V.  Western  Un.  Teleg. 
Co..  113  X.  C.  213,  4  Am.  Elec.  Cas. 
580,  18  S.  E.  389.  Virginia:  See 
Western  Teleg.  Un.  Co.  v.  Reynolds, 
100  Va.4.")9,  41  S.  E.  850,  93  Am.  St. 
Rep.  971.  considered  in  §  124a  here- 
in. 

18  See  Fargo  v.  Michigan,  121  U. 
S.  230,  7  Sup.  Ct.  857,  per  Mr. 
Justice  INIiller;  Postal  Teleg.  Cable 
Co.  V.  Adams,  71  Miss.  555,  42  Am. 
St.  Rep.  478.  4  Am.  Elec.  Cas.  000. 
607-009.  Oil.  14  So.  30,  per  Woods. 
J.;  Matter  of  Taxation  of  Pennsyl- 


vania Teleph.  Co.,  48  N.  J.  Eq.  91, 
27  Am.  Rep.  402,  3  Am.  Elec.  Cas. 
9,  12,  20  Atl.  846,  per  Bird,  V.  C, 
and  cases  throughout  this  chapter. 
"  It  is  often  a  dilficult  question 
whether  a  tax  imposed  by  a  State 
does  in  fact  invade  the  dominion  of 
the  General  Government,  or  inter- 
fere with  its  operations  to  such  an 
extent  or  in  such  a  manner  as  to 
render  it  unwarranted.  It  cannot 
be  tliat  a  State  ta.x  which  remotely 
affects  the  efficient  exercise  of  a 
Federal  power  is  for  that  reason 
alone  inhibited  by  the  Constitution. 
To  hold  that  would  be  to  deny  to 
States  all  power  to  tax  persons  or 
property.  Every  tax  levied  by  a 
State  withdraws  from  the  reach  of 
Federal  taxation  a  portion  of  the 
property  from  which  it  is  taken, 
and  to  that  extent  diminishes  the 
subject  upon  which  Federal  taxes 
may  be  laid.  The  States  are,  and 
they  must  ever  be,  coexistent  with 
tiie  National  Government.  Neitlier 
may  destroy  the  other.  Hence  the 
Federal  Constitution  must  receive  a 
practical  construction.  Its  limita- 
tions and  implied  prohibitions  must 
not  be  extended  so  far  as  to  destroy 
the  necessary  powers  of  the  States, 
or  prevent  their  efficient  e.Kercise." 
Railroad  Co.  v.  Peniston.    18  Wall. 
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^   S.."..     Commerce  —  Federal  Constitution  —  Taxation  of  fran- 
chise.—  A  State  tax  uj)on  the  Iranfliist-  of  a  iclcgrapli  eoinpaiiv 
covers    all    its    intangible   property,    rather    than    its   eorpurate 
franchises,    as   technically   defined.*"     Althongh    a   corporal  ion 
is  granted  certain  rights,  as  to  construction  and  opcM-ation,  hv 
act  of  Congress,  said  grant  does  not  destny  or  merge  therein 
a  State  franchise  so  as  to  exempt  sucli   franchise  from  State 
taxation. 2^'      But  the  franchise  of  a  company  incorpctrated  hv 
tiie   United   States  cannot  be   taxed   by   a   State,   alth(»u<di    its 
tangible  property  may  be  taxed.-'      Again,  wliere  a  telegraph 
company  has   accepted   the  benc^tifs  of   tlie   Post   Roads   Act,-- 
it  cannot  be  taxed  by  a  State  njx.n  this  franchise  derived  from 
the  National  Government.     It  cannot  be  taxed  upon  its  richt 
to  operate  at  all.     An  unlimited  tax  uj)on  such  franchise  with- 
out  regulation  or  condition,   and    without   any  necessary  con- 
sideration of  property  values  or  recognized  rules  of  assessment, 
differs   from   a   State  statute,    wliich   undertakes   to  provide   a 
just  and  eciuitable  mode  by  which   the   taxai)le  property  of  a 
corporation  shall  be  ascertained,   according  to  reasonable  and 
business  methods  of  valuation  and  a[)praisement,   based  upon 
the   amount  and   value   of   the  capital   em])loyed    or   propertv 
owned  and  used   in  business  of  such   a  corporation   within   a 
State.      In  this  case  the  telegraph  company  was  not  organized 
under  the  State  wherein  the  tax  was  claimed,  and  did  not  de- 
rive its  franchise  therefrom,  and   the  assessment  upon   which 
the  taxati(tn  was  based  was  the  *'  franchise."     Xo  other  taxes 
were  involved." 


(U.  S. )  .5,  quoted  with  approval  in 
Western  Un.  Tc-Ip":.  Co.  v.  Attorney- 
General  of  Mass.,  12.')  U.  S.  5:50,  8 
Sup.  Ct.  961,  .31  L.  Ed.  TOO.  21  Am. 
&  En<?.  Corp.  Cas.  13,  2  Am.  Elec. 
Cas.  57,  63,  S  Sup.  Ct.  961,  per  Mr. 
Justice  Miller. 

19  Western  Un.  Teleg,  Co.  v.  Nor- 
man, 77  Fed.  13,  under  Kentucky 
Stat.  1894,  §  4077.  See  Adams  Ex- 
press Co.  V.  Kentucky,  166  U.  S. 
171,   17  Sup.  Ct.  527. 

20  Central  Pacific  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91,  16  Sup.  Ct. 
766,  40  T>.  Ed.  903 ;  Southern  Pacific 
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n.  Co.  V.  California,  162  U.  S.  167, 
16  Slip.  Ct.  794,  40  L.  Ed.  929. 

-1  California  v.  Pacific  W.  Co.,  127 
r.  S.  1,  41,  8  Sup.  Ct.  1073.  Ex- 
amine Cooley  on  Const.  Lim.  (6th 
ed.),  pp.  590,  591.  See  4  Thomp- 
son's Com.  on  Corp.  (cd  1895,  §§ 
55o0-5r)62,  6  id.,  §§  8092,  8105- 
8108,  8120,  8122,  8123. 

-2  Act  July  24,  1806,  U.  S.  Stat, 
at  Large,  1865-1867,  pp.  221,  222; 
title  65,  Rev.  Stat.  U.  S.,  noted 
throughout  this  chapter  herein. 

-•"  San  Francisco  v.  Western  Un. 
Teleg.  Co.,  96  Cal.  140,  4  Am.  Elee. 


COMMEKCE  FEDEEAL    CONSTITUTION  TAXATION.        §86 

§  86.  Commerce  —  Federal  Constitution  —  Taxation  of  fran- 
chise continued. —  It  is  said  by  Mr.  Justice  Brewer,  that  "  it 
is  a  misconception,  however,  to  suppose  that  the  franchise  or 
privilege  granted  by  the  Act  of  1866  ^^  carries  with  it  the 
unrestricted  right  to  appropriate  public  property  of  a  State. 
It  is  like  any  other  franchise,  to  be  exercised  in  subordination 
to  public  as  to  private  rights."  ^^  So  in  other  cases,  the  ques- 
tion of  franchise,  derived  under  the  Post  Roads  Act,  has  been 
urged  to  defeat  the  collection  of  license  or  other  taxes.^*^  So 
it  is  held,  that  a  tax  may  be  levied  in  the  form  of  a  franchise 
tax,  though  a  privilege  tax  imposed  in  lieu  of  all  other  taxes. ^^ 
It  is  said  in  this  last  case,  that  "  the  right  of  a  State  to  tax  the 
franchise  or  privilege  of  being  a  corporation,  as  personal  prop- 
erty, has  been  repeatedly  recognized  by  this  court,  and  this 
whether  the  corporation  be  a  domestic  or  foreign  corporation 
doing  business  by  its  permission  within  a  State.  But  a  State 
cannot  exclude  from  its  limits  a  corporation  engaged  in  inter- 
state or  foreign  commerce,  or  a  corporation  in  the  employment 
of  the  General  Government,  either  directly  in  terms  or  indi- 
rectly by  the  imposition  of  inadmissible  conditions.  Neverthe- 
less the  State  may  subject  it  to  such  property  taxation  as  only 
inoirlontally  affects  its  occupation,  as  all  business,  whether  of 

Cas.    o94,    31    Pac.     10.     See    also  =«  See  Postal  Teleg.  Cable  Co.   v. 

Philadelphia  v.  Western  Un.  Teleg.  Charleston,    153   U.    S.   692,   5   Am. 

Co.,  40  Fed.  G16,  3  Am.  Elec.  Cas.  Elec.  Cas.  663,  aflFg.  56  Fed,  419,  4 

52,    holding   that    a    State    has    no  Am.    Elec.    Cas.    620,    14    Sup.    Ct. 

power    to    confer    upon    a    city    au-  1094;    Ratter  man    v.    Western    Un. 

thority    to    tax    a    telegraph    com-  Teleg.   Co.,    127   U.   S.   411,   8   Sup. 

pany.     The     suit     was    to     recover  Ct.  1127,  21  Am.  &  Eng.  Corp.  Cas. 

license  feeSj  but  it  was  held  "a  tax  1,   2   Am.   Elec.   Cas.   68,   78;    State 

pure  and  simple."     See  chap.  VIII,  of  Maine  v.  Western  Un.  Teleg.  Co., 

herein,  as  to  privilege,  etc.,  taxes.  73  Me.  518,   1   Am.  Elec.  Cas.  415, 

24  Post  Roads  Act.  422;  City  of  Chester  v.  Western  Un. 

25  St.  Louis  V.  Western  Un.  Teleg.  Teleg.  Co.  (C.  P.,  Del.  Co.,  Penn., 
Co.,  148  U.  S.  92,  37  L.  Ed.  380,  4  1886),  3  Lancaster  Law  Rev.  164, 
Am.  Elec.  Cas.  102,  109-111,  13  2  Am.  Elec.  Cas.  93.  See  chap. 
Sup.  Ct.  485,  per  Mr.  Justice  Brew-  VIII,  herein. 

er,  a  case  of  license  tax  or  rental.  -'  Postal     Teleg.     Cable     Co.     v. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Adams,    155   U.    S.    688,   39   L.   Ed. 

Mayor  of  Baltimore,  79  Md.  502,  24  311,  5  Am.  Elec.  Cas.  636,  64.5,  15 

L.  R.  A.  161,  5  Am.  Elec.  Cas.  37,  Sup.  Ct.  268,  360. 
41.  20   All.   819.   per   Bryan,  J. 
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individuals   or   corporations,    is    atTcctcd    by    common   govern- 
mental burdens."  " 

§  87.  Commerce  —  Federal  Constitution  —  Taxation  of  fran- 
chise continued. —  hi  ii  case  deeitled  in  IMK),"''  it  was  ur^-d 
thuL  llie  Indiana  statute  was  uiiennstitutional  •"'  on  the  gromnl, 
among  others,  that  it  iicccssarily  iiichidrd  a  taxation  of  fran- 
chises, granted  to  the  phiintitV  by  the  United  States.  .Mr.  Jus- 
tice Gray  considered  the  statute  of  Massachusetts,  discussed 
in  two  prior  cases  in  the  same  court,'"  and  said  it  was  undis- 
tinguishable  in  any  material  respect  fn.m  th(i  statute  of  In- 
diana, in  the  case  before  it.  Tnder  said  Massachusetts  statute, 
the  corporatism  was  resjuired  to  ])ay  annually  "a  tax  upt.n  its 
corporate  franeiiise,  at  a  valuation  tiiereof  e(pial  to  the  ag- 
gregate value  of  the  shares  of  its  capital  stock,"  upon  a  mode 
prescriixMl  in  said  statute.  ^Ir.  Justice  Gray  quoted  with  ap- 
proval, at  length,  fn-ni  the  first  of  sai<l  prior  cases,  wherein 
Mr.  Justice  Miller,  referring  to  the  claim  also  made  in  said  case 
as  to  the  inability  of  the  State  to  tax  the  Federal  franchise, 
said:  "  15ut  bv  whatever  name  it  may  be  called,  as  described 
in  the  laws  of  Massachusetts  it  is  essentially  an  excise  upon 
the  capital  of  the  corporation.  *  *  *  The  tax  *  *  * 
thou"-h  nominally  upon  the  shares  of  the  capital  stock  of  the 
company,  is,  in  effect,  a  tax  njioii  that  organization  on  account 


28  Postal  Teleg.  Cable  Co.  v. 
Adams.  15.5  U.  S.  088,  30  L.  Eil. 
.311.  .5  Am.  Elec.  Cas.  636,  640,  15 
Sup.  Ct.  268,  300.  per  Mr.  Chiof 
.Tustioo  Fuller,  citinj;  Horn  Silver 
Miuiiii,'  Co.  V.  New  York.  143  U.  S. 
30.5,  12  Sup.  Ct.  403;  Ashley  v. 
Ryan,  153  U.  S.  436,  14  Sup.  Ct. 
865.  See  also,  as  to  tax  on  fran- 
chise, Western  Un.  Teleg.  Co.  v. 
Mayer,  28  Ohio  St.  521,  1  Am.  Elec. 
Cas.  214,  and  cases  considered  there- 
in; People,  Western  Un.  Teleg.  Co. 
V.  Tierney,  126  N.  Y.  166,  37  N.  Y. 
St.  R.  28,  27  N.  E.  209.  Fran- 
chises are  not  to  be  included  in 
ascertainment  of  capital  stock. 
People,  Manhattan  R.  Co.  v.  Bar- 
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ker  (Sup.  Ct.,  X.  Y.).28  .Misc.  Rep. 
13.  .50  N.  Y.  Supp.  020. 

2i>  Western  Un.  Tele{».  Co.  v.  Ta<,'- 
part,  103  U.  S.  1,  41  L.  Ed.  49,  16 
Sup.  Ct.  10.54,  0  Am.  Elec.  Cas.  621. 

aolnd.  Stat.,  March  6,  1S03,  chap. 
171. 

•Ti  Western  Un.  Telog.  Co.  v.  Mas- 
sachusetts, 125  U.  S.  530,  31  L. 
Ed.  790,  8  Sup.  Ct.  961,  21  Am. 
&  Eng.  Corp.  Cas.  13,  2  Am.  Elec. 
Cas.  57.  141  U.  S.  40.  This  case  is 
also  considered  on  tlie  same  point 
noted  in  the  text  in  Postal  Teleg. 
Cable  Co.  v.  Adams,  155  U.  S.  688, 
30  L.  Ed.  311,  5  Am.  Elec.  Cas.  636, 
643-645,  15  Sup.  Ct.  268,  360,  per 
Mr.  Chief  .Justice  Fuller. 


COMMERCE FEDERAL    CONSTITUTION  TAXATION.  §  88 

of  property  owned  and  used  by  it  in  the  State  of  Massacliu- 
setts;  and  the  proportion  of  the  h'ngth  of  its  lines  in  that 
State  to  their  entire  length,  throughout  the  whole  country,  is 
made  the  basis  for  ascertaining  the  value  of  that  property. 
We  do  not  think  that  such  a  tax  is  forbidden  by  the  acceptance, 
on  the  part  of  the  telegraph  company,  of  the  rights  conferred 
by  section  5263  of  the  Revised  Statutes,  or  by  the  commerce 
clause  of  the  Constitution."  ^-  And  following  the  construction 
of  the  Massachusetts  statute  on  this  and  the  other  points  in- 
volved, the  Indiana  statute  was  held  valid.  It  is  apparent, 
therefore,  from  this  and  the  preceding  section,  as  w-ell  as  from 
decisions  considered  in  the  following  sections,  that  the  ques- 
tion of  what  constitutes  a  tax  upon  a  Federal  franchise  is  one 
not  entirely  free  from  difficulty,  and  that  a  tax  will  not  be 
deemed  one  upon  such  franchise,  where,  by  a  fair  and  reason- 
able construction,  it  can  be  otherwise  held.  It  may  be  gen- 
erally stated  in  this  connection,  that  a  franchise  is  property, 
though  incorporeal.^^ 

§  88.  Commerce  —  Federal  Constitution  —  Taxation  of  mes* 
sages  or  receipts  therefrom. —  Telegraph  companies  Avhich  have 
accepted  the  provisions  of  the  Post  Roads  Act  ''^  cannot  be 
taxed  on  interstate  telegraphic  messages,  or  on  receipts  arising 
therefrom.  This  includes  messages  from  points  within  to 
points  without  the  State,  and  from  points  without  to  points 
within  or  entirely  through  the  State.  But  State  taxes  may  be 
levied  on  telegraphic  despatches  and  receipts  therefrom,  sent 
by  private  parties,  and  not  by  agents  of  the  United  States 
Government,    and    carried   and    delivered   exclusively    and    en- 

32  Mr.  Justice  Gray   also  cited  on  \:V.i    Ind.    609;    Cleveland,    etc.,   Ry. 

this    point,    Reagan    v.    Mercantile  v.   Backus,   154  U.  S.  439,   14  Sup. 

Trust  Co.,   1.54   U.  S.   413.  410.  417,  Ct.  1122,  and  133  Ind.  513. 

14    Sup.    Ct.    1000;    Central    Pacific  33  See   West   River   Bridge   Co.   v. 

R.  Co.  V.  California,   162  U.  S.  91,  Dix,   6   How.    (U.   S.)    534.     As  to 

123,  16  Sup.  Ct.  706;  and  upon  the  distinction  between  tax  on  property 

general  validity  of  the  statute,  cited  and  on  franchises,  see  Hamilton  v. 

Pittsburg,  etc.,  Ry.  v.  Backus,   154  Massachusetts,  6  Wall.   (U.S.)  632; 

U.    S.    421,   430,   435,    14    Sup.    Ct.  Society  for  Savings  v.  Corte,  6  Wall. 

1114,  and    133   Ind.  625;    Indianap-  (U.  S.)    594. 

olis  &  Vincennes  R.  Co.  v.  Backus.  34  Act  of  Congress,  July  24,  1866, 

154  U.  S.  438,  14  Sup.  Ct.  1114.  and  §§   5263-.i268,  Rev.   Stat.  U.  S. 
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tirely  within  tlie  territorial  limits  of  the  State  imposing  the 
tax.  This  rule  rests  upon  tlie  principles,  fully  eonsidcn-d  else- 
where, that  interstate  CDmnnrce  cannot  be  nuit«-rially  impeded 
by  Stati;  le<iislation,  but  that  States  may,  within  their  own 
territorial  limits,  re^ilate  its  interstate  or  internal  eommerci* 
by  statutes,  which  are  not  a  material  encroachment  upon  the 
exclusive  powers  of  the  United  States,  relating  to  interstate 
commerce. 


35 


ssVVfst.in  In.  Tolrj,'.  Co,  v.  Ala- 
bama State  Board  of  AsHossiiu-nt, 
132  U.  S.  472,  10  Slip.  Ct.  101.  .'I 
Am.  EUt.  Cuh.  1.  rvv^.  80  Ala.  27:?. 
1  Am.  KU'c.  ("as.  H44.  In  this  case 
the  tax  was  upon  tlie  yross  re- 
ceipts (ieiivefl  frimi  business  done 
within  the  State  (  Ala.  Art.  !).•<•.  12. 
1884,  Mubd.  «i,  §  1  )  ;  held,  that  as- 
sessment was  invalid  as  to  retvipts 
from  interstate  tele;,'rams.  but  valid 
as  to  reeeijits  fioiii  niessaj^es  car- 
ried and  delivered  exclusively  with 
in  the  State.  I'o>tal  Telej:.  (able 
Co.  V.  A(lam>.  I.m  f.  S.  (JSS.  :{<t  I,. 
Kd.  .'111.  .-.  Am.  Elcc.  Cas.  (l.Ui.  ti.M). 
(i40.  ].".  Sup.  Ct.  208,  3«il>.  -It  i> 
settled  that  where,  by  way  of  ilu- 
ties  laid  on  the  transportation  of 
the  subjects  of  interstate  commerce, 
or  on  the  receipts  derived  there- 
from, or  on  the  occupation  or  busi- 
ness of  carrying  it  on,  a  tax  is 
levied  by  a  State  on  interstate  com- 
merce, such  taxation  amounts  to  a 
refj^ulation  of  .such  commerce,  and 
cannot  be  sustained.''  jier  Chief  Jus- 
tice Fuller,  case  of  a  privilege  tax 
based  on  mileage.  Western  Un. 
Toleg.  Co.  V.  Commonwealth  of 
Penn.,  128  U.  S.  39,  0  Sup.  Ct.  (i, 
25  Am.  &  Eng.  Corp.  Cas.  577.  2 
Am.  Elec.  Cas.  88.  revg.  110  Penn. 
St.  405,  1  Am.  Elec.  Cas.  756.  In 
the  court  below  judgment  was  ren- 
dered for  taxes  on  messages  sent 
from     point    to    point     within     the 
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state  of  Pi'iinsylvania;  on  messages 
M-nt  from  points  within  the  .State 
to  points  without  tlu*  State;  on  iiies- 
.sages  from  points  in  other  .States 
to  points  within  the  .State,  and  on 
mes«.age-.  sent  to  and  fr«im  points  in 
other  States,  which  passed  over 
lines  partly  within  the  State.  This 
jiKlgment  was  reversed.  e\(i'pt  as  to 
messages  transmitted  wholly  within 
the  State.  .\  ease  of  tiix  on  gross 
re(ei|»ts  under  section  7,  .\ct  .lime 
7.  1877.  Penn.  P.  L.  112.  I^loup 
V.  l»ort  of  .Mobile.  J 27  r.  S.  (>40.  H 
Sup.  Ct.  I. '580.  21  Am.  &  Eng.  Corp. 
Cas.  20.  12  Inter.  Com.  Hep.  i:t4.  2 
.\m.  Elec.  Cas,  7ft,  8.5,  87,  declared 
that  tax  could  not  be  imposed  on 
messages  .sent  in  service  of  the  fJov- 
ernment  or  those  .sent  by  any  per- 
s(»ns  from  one  State  to  another,  and 
that  tax  could  not  be  imposed  on 
receipts  derived  from  interstate 
business.  The  ta.x  was,  however, 
not  laid  upon  individual  messages, 
but  upon  the  occui)ation  or  business 
of  sending  such  messages  under  a 
city  ordinance.  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  1  Am.  Elec. 
Cas.  373,  revg.  55  Tex.  314.  The 
tax  in  this  case  was  on  every  mes- 
sage sent;  if  full  rate,  tax  was  one 
cent;  if  less  than  full  rate,  one-half 
cent.  Section  1  of  article  8,  Con- 
stitution, Texas  legislature  was  au- 
thorized to  "  impose  occupation 
taxes,    both    upon    natural    persons 
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§  80.  Commerce  —  Federal  Constitution  —  Single  tax  on  re- 
ceipts —  When  partly  valid  and  partly  invalid. —  A  single  tax 
assessed  Tinder  a  State  statute,  upon  the  receipts  of  a  telegraph 
company,  which  are  derived  partly  from  interstate  commerce 


and  upon  corporations  other  than 
municipal,  doing  business)  in  the 
State;  "  and  by  article  4G55,  Kev. 
Stat.  Texas,  every  chartered  tele- 
graph company  doing  business  in 
the  State  was  taxed  as  above  stated. 
The  court  cited  State  Freight  Tax, 
15  Wall.  (U.  S.)  232;  Brown  v. 
Maryland,  12  Wheat.  (U.  S.)  411), 
and  other  cases.  Philadelphia 
Steamship  Co.  v.  Pennsylvania,  122 
U.  S.  326,  7  Sup.  Ct.  1118,  a  case 
of  State  tax  on  gross  receipts  of  a 
steamship  company,  held  void  as  to 
interstate  and  foreign  traffic.  Far- 
go v.  Michigan,  121  U.  S.  230,  7 
Sup.  Ct.  857,  tax  on  gross  receipts, 
including  those  on  freight  carried 
through  the  State,  that  carried  from 
within  the  State  to  points  outsidL-, 
and  from  points  outside  to  point-, 
within  the  State,  held  void.  West- 
ern Un.  Teleg.  Co.  v.  Fremont,  .iil 
\eb.  092,  4  Am.  Elec.  Cas.  62G,  035, 
036,  58  N.  W.  415.  The  court  said 
in  this  ease:  "  The  States  are  pow- 
erless to  impose  a  ta.x  on  messages 
where  communications  are  trans- 
mitted  from   one   State   to   another. 

*  *  *  '  Any  ta»c  *  *  »  which 
the  State  may  put  on  messages  sent 
by  private  parties,  and  not  by  the 
agents  of  the  Government  of  the 
United  States,  from  one  place  lo  an- 
other, exclusively  within  its  own  ju- 
risdiction, will  not  be  repugnant  to 
the  Government  of  the  United 
States.'  *  *  *  It  is  clear  that 
the  ordinance  is  repugnant  to  the 
Federal  Constitution,  since  it  was  a 
restriction   on   interstate   commerce. 

*  *     *     In  the  case  at  bar  the  tax 


was  upon  interstate  business  alone. 
*  *  *  In  the  State  Freight  Tax, 
15  Wall.  (U.  S.)  232,  the  court 
had  under  consideration  a  statute 
of  the  State  of  Pennsylvania,  which 
provided  for  a  tax  upon  all  freight 
carried  by  any  railroad  or  canal  in 
the  State.  The  Reading  Railroad 
Company  resisted  the  tax,  claiming 
that  it  was  levied  on  interstate 
commerce.  The  Supreme  Court  of 
the  United  States  held  that  the  tax 
on  the  freight  transported  wholly 
within  the  State  was  valid,  but  that 
sucii  freight  as  was  brought  into  or 
carried  out  of  the  State,  being  in- 
terstate commerce,  was  not  subject 
to  State  taxation.  The  legislatui'e 
of  the  State  of  Missouri  in  1889 
enacted  a  law  imposing  a  tax  upon 
express  companies  of  2  per  cent,  of 
their  '  receij)ts  for  business  done 
within  the  State.'  Under  the  pro- 
visions of  said  law,  taxes  were  as- 
sessed against  the  Pacific  Express 
Company,  a  Nebraska  corporation, 
carrying  on  business  as  an  express 
company  in  the  State  of  Missouri 
and  several  other  Stales.  The  ex- 
press company  brought  suit  in  the 
Circuit  Court  of  the  United  States 
for  the  district  of  Missouri,  to  re- 
strain the  collection  of  said  tax,  al- 
leging, among  other  grounds,  that 
the  statute  of  Missouri,  above  men- 
tioned, imposed  a  tax  on  interstate 
commerce  and,  therefore,  infringed 
the  Constitution  of  the  United 
States.  The  court,  by  Caldwell,  J., 
held  that  the  tax  was  not  a  regula- 
tion of,  or  an  interference  with, 
interstate    commerce.     Express    Co. 
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and  partly  from  commerce  witliiu  the  State,  but  which  aic  re- 
turned and  assessed  in  gross,  and  without  separation  or  appor- 
tionment, is  not  wholly  invalid,  but  is  invalid  only  in  projxjr- 
tion  to  the  extent  that  such  receipts  are  derived  from  interstate 
commerce. 


3C 


V.  Seibeit,  44  Fed.  310,  an  appeal 
was  prosi'C'Uted  to  the  Supreme 
Court  of  the  United  States,  wliere 
the  deeree  was  aflirnied,  the  opinion 
being  reported  in  142  U.S.  339  (12 
Sup.  Ct.  250).  *  •  *  The  prin- 
<ij)le  dcduciblc  from  these  decisions 
is  tliat  while  the  State  cannot  tax 
either  the  interstate  or  Goveriunent 
business  of  a  telegraph  company,  it 
possesses  the  power  to  impose  a  tax 
upon  such  business  of  such  com- 
pany as  is  carried  on  wholly  witiiin 
the  State,  provided  sucli  tax  is  not 
levied  in  gross  u[)on  State  as  well 
as  interstate  business,  but  is  re- 
stricted to  interstate  business  sole- 
ly." A  case  of  ordinance  (under 
Neb.  Conip.  Stat.,  Annol..  1891,  §§ 
39,  40j  chaj).  77),  imposing  a  license 
tax  on  an  occupation  and  business 
of  receiving  messages,  except  those 
for  the  Government  of  the  State  or 
United  States,  and  e.xcepting  also 
interstate  messages.  Id.,  per  Ner- 
val, C.  J.  Western  Un.  Teleg.  Co. 
V.  Mayer.  28  Ohio  St.  521.  1  Am. 
Elec.  Cas.  214.  In  this  case,  how- 
ever, the  tax  was  on  the  gross  re- 
ceipts of  a  foreign  telegiaph  com- 
pany. Such  receipts  were  chiefly 
on  interstate  messages  (under  Act 
Ohio,  May  1.  1SG2.  §§  7G9-771), 
but  it  was  held  not  a  tax  on  inter- 
state commerce,  and  valid.  McHen- 
ry  V.  Alford,  168  U.  S.  651,  18  Sup. 
Ct.  242,  42  L.  Ed.  614.  In  this 
case  it  was  held  that  a  territorial 
legislature  had  power  to  tax  rail- 
roads by  a  percentage  of  gross  earn- 
ings in  lieu  of  other  taxes,  although 
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all  property  was  required  by  the 
Organic  Act  to  be  taxed  in  propor- 
tion U)  its  value,  and  discrimina- 
tion was  prohibited  in  .taxing  dif- 
ferent kinds  of  property.  Adams, 
etc.,  Co.  v.  Ohio,  165  U.  S.  194,  17 
Sup.  Ct.  3U5.  In  this  case  such 
I)r<>j)orti<iii  of  the  entire  value  of 
the  projierty  was  taxed  as  the  gross 
receijjts  earned  witliin  the  State  sus- 
tained to  the  whole  gross  receipts. 
See  also  McCall  v.  California,  136 
U.  S.  104,  10  Sup.  Ct.  881;  Nor- 
folk &  \V.  R.  Co.  v.  i'ennsylvania, 
136  U.  S.  114,  10  Sup.  Ct.  958; 
Maine  v.  Grand  Trunk  Uy.,  142  U. 
S.  217.  12  Sup.  Ct.  121,  163;  Lyng 
V.  Michigan,  135  U.  S.  161,  10  Sup. 
Ct.  725.  See  6  Thompson's  Com. 
on  Corp.  (ed.  1896),  §  8116  et  seq. 
3"  Ratterman  v.  Western  Un. 
Teleg.  Co.,  127  U.  S.  411,  8  Sup.  Ct. 
1127,  21  Am.  &  Eng.  Corp.  Cas.  1, 
2  Am.  Elec.  Cas.  68.  There  was  no 
averment  in  this  case  that  any  part 
of  the  lines  of  the  telegraph  com- 
pany in  the  State  was  built  over  or 
along  a  post  road,  or  that  the  com- 
pany came  within  the  Post  Roads 
Act  (Act  Congress,  July  24,  1866), 
and  it  was,  therefore,  held  that  the 
question  of  exemption  from  all  tax- 
ation of  any  kind,  as  to  receipts, 
did  not  arise.  The  only  reference 
to  the  Post  Roads  Act  was  that  the 
company  had  accepted,  in  writing, 
its  provisions.  The  State  tax  stat- 
ute was  Rev,  Stat.  Ohio,  §  2778. 
See  §  85,  herein,  also  last  note  to  § 
88,   herein. 


COMMERCE FEDERAL    CONSTITUTION  TAISATION,         §  89a 

§  S9a.     Taxation   by   valuation  —  Gross   receipts  —  Statutory- 
rule  or  method  of  ascertaining  value.— Where  a  State  Consti- 
tution provides  that  the  legislature  shall   have  power  to  tax 
telegraph  and  express  interests  in  such  manner  as  it  shall  direct 
by  general  law  uniform  as  to  class  upon  which  it  operates, 
power  is  thereby  vested  in  the  State  governing  body  to  tax 
the  gross   receipts  of  telegraph   corporations.     But  such   tax- 
ation is  not  by  valuation,  it  is  a  tax  upon  the  business  of  the 
corporation.     The   taxation   of   franchises,   however,    must   be 
by  valuation  and  in  proportion  to  value.     The  legislature  also 
has  power,  where  the  State  Constitution  so  permits,  to  direct 
the  manner  of  ascertaining  or  arriving  at  the  value  of  prop- 
erty and  franchises  for  the  purposes  of  taxation,  but  it  cannot 
establish  an  arbitrary  rule  or  standard,  which  has  no  relation 
to  the  ascertainment  of  value;  it  cannot  prescribe  rules  that 
operate  to  prevent  the  assessment  of  the  property  and  franchise 
of  a  corporation  on  an  equality  with  property  in  general   in 
proportion  to  value.     Any  rule  or  method,  however,  adopted 
by  the  legislature,   of  ascertaining  the   value  of  property   or 
franchise,    that  is   reasonably   fair  and  just  in   its  operation, 
and  fairly  well  adapted  to  the  attainment  of  the  end  required 
is  sufficient,  and  Mdiile  ''  gross  receipts  "  are  an  item  in  esti- 
mating the  value  of  a  franchise,  they  are  not  a  proper  measure, 
when  standing  alone,  of  such  franchise  value;  the  amount  of 
gross  receipts  taken  in  by  telegraph  and  telephone  companies 
during   the  year  prior   to   assessment,   taken   alone,   is   not   a 
proper  and  reasonable  method  of  determining  the  value  of  the 
franchise    of   such    corporations.     Therefore,    a    State   statute 
fixes  an  arbitrary  rule  where  it  establishes  the  gross  receipts 
as  the  value  of  the  franchise.     Such  a  rule  is  not  based  upon 
any  definite  relation  between  the  value  of  the  franchises  and 
the  receipts,  and  violates  the  constitutional  requirement  that 
franchises  shall  be  taxed  by  valuation,   so  that  every  person 
and  corporation  shall  pay  a  tax,   in  proportion  to  the  value 
of  his,  her  or  its  property  and  franchises,^^ 

37  Western  Un.  Teleg.  Co.  v.  City  1903,  p.  412,  e.  73,  §  78.  See  State 
of  Omaha  (Xeb.,  1905),  103  N.  W.  v.  Karr,  64  Neb.  520,  90  N.  W.  298. 
84;   Const.  Neb.,  §  1,  art.  9;  Laws 
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§  90.  Commerce  —  Federal  Constitution  —  Tax  on  United 
States  Government  messages. —  A  State  tax  on  Government  racs- 
sages  of  the  United  States  is  a  tax  on  the  means  employed  by 
the  Government  to  execute  its  constitutional  powers  and  is, 
therefore,  void.^*^  So  an  ordinance,  enacted  under  a  statutory 
authority,  and  which  imposes  a  license  fee  on  telegraph  and 
other  business,  is  held  void,  in  that  it  fails  to  exclude  taxa- 
tion of  United  States  Government  messages.^^  Again,  a  city 
may  not  impose  a  license  fee  upon  a  telegraph  company  or 
agency  for  business  done  for  the  Government,  its  officers  or 
agents.*^ 

§  90a.  Taxation  of  tangible  and  intangible  property  as  a 
system. —  A  State  statute  is  constitutional  which  provides,  not 
merely  for  the  taxation  of  items  of  tangible  property  only  of 
telegraph  companies,  but  for  the  taxation  of  tangible  and  in- 
tangible property  of  such  companies  situated  within  the  State, 
as  a  system.  The  cost  price,  however,  of  the  tangible  property 
of  the  company,  together  with  a  reasonable  deduction  for  nat- 
ural deterioration,  is  not  a  proper  basis  for  valuation  of  such 
property  for  taxation  on  general  lists.^^  It  is  said  in  this 
case  that :  "'  While  the  freedom  of  interstate  commerce  from 
interference  by  the  State  government  has  been  jealously 
guarded,  the  Federal  Supreme  Court  has  repeatedly  sustained 
the  economic  propriety  and  constitutional  validity  of  valuing 
the  property  of  concerns  engaged  in  interstate  business  as  a 
unit,  and  of  taxing  by  each  State  that  proportion  of  the  whole 
which  the  State  protects.^^     The  issue  presented  in  this  case 

38  Telegraph  Co.  v.  Texas,  105  U.  •»»  Postal  Teleg.  Cable  Co.  v.  City 
S.  460,  1  Am.  Elec.  Cas.  373,  376,       of  Richmond,  99   Va.    102. 

per  Mr.  Chief  Justice  Waite,  citing  4 1  State    v.    Western    Un.    Teleg. 

McCuIloch    V.    Maryland,   4    Wheat.  Co.    (Minn.    190,5),   104   N.   W.   .507, 

(U.  S.)   316.     See  Leloup  v.  Port  of  Laws  1891,  p.  70,  c.  8,  am'd  chap. 

Mobile,  127  U.  S.  640;  Western  Un.  180,  p.  251,  Laws  1901. 

Teleg.  Co.  v.  Fremont,  39  Neb.  692,  *-  Citing  American  Transit  Co.  v. 

both   noted   under   the   last    section  Hall,    174    U.    S.    70,    19    Sup.    Ct. 

herein.  599,  43  L.  Ed.  899;  Pittsburg,  C,  C. 

39  City  Council  of  Charleston  v.  &  St.  L.  Ry.  Co.  v.  Board  of  Pub- 
Postal  Teleg.  Cable  Co.  (C.  P.,  So.  lie  Works,  172  U.  S.  32,  43  L.  Ed. 
Car.,  1891),  9  Ry.  &  Corp.  L.  Jour.  354,  19  Sup.  Ct.  90;  Adams  Express 
129,  3  Am.  Elec.  Cas.  56.  Co.  v.  Ohio,  165  U.  S.  194,  220,  17 
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concerns  particularly  the  constitutionalitj  of  taxation  as  a  unit 
or  system.  Gloucester  Ferry  v.  Pennsylvania  '^^  held  uncon- 
stitutional a  State  tax  based  on  the  theory  of  '  homogeneous 
unity '  of  substantial  and  unsubstantial  assets.  The  later  de- 
cisions of  the  United  States  Supreme  Court,  however,  have 
established  beyond  controversy  that  property  in  part  tangible, 
and  as  such  having  a  physical  situs  within  a  State,  and  in  part 
intangible,  having  only  a  constructive  situs  therein,  may  be 
taxed  upon  a  valuation  derived  from  their  connection  as  a 
system  as  a  whole  and  as  '  united  in  use.'  '^^  The  decision  in 
Fargo  V.  Hart  ^^  has  sometimes  been  erroneously  regarded  a 
more  or  less  complete  reversal  of  this  inile.^*^      The  limitation 


Sup.  Ct.  305,  41  L.  Ed.  683,  rehear- 
ing 166  U.  S.  185,  17  Sup.  Ct.  604, 
41  L.  Ed.  96;  New  York,  L.  E.  & 
W.  R.  Co.  V.  Pennsylvania.  158  U. 
S.  431,  15  Sup.  Ct.  896,  39  L.  Ed. 
1043;  Postal  Teleg.  Co.  v.  Adams. 
155  U.  S.  695,  39  L.  Ed.  311,  15 
Sup.  Ct.  268;  Cleveland,  C,  C.  & 
St.  L.  R.  Co.  V.  Backus,  154  U.  S. 
439.  14  Sup.  Ct.  1122.  38  L.  Ed. 
1041;  Maine  v.  Grand  Trunk  R.  Co.. 
142  U.  S.  217,  35  L.  Ed.  994,  12 
Sup.  Ct.  121. 

43  114  U.  S.  196,  5  Sup.  Ct.  826, 
29  L.  Ed.  158. 

4*  Citing  Adams  Express  Co.  v. 
Ohio,  165  U.  S.  194,  41  L.  Ed.  683, 
17  Sup.  Ct.  305;  Id.,  166  C.  S.  185, 
17  Sup.  Ct.  604,  41  L.  Ed.  965;  De- 
troit Citizens  St.  Ry.  Co.  v.  Com- 
mon Council,  125  Mich.  673,  85  X. 
W.  96,  84  Am.  St.  Rep.  589;  State 
V.  Savage.  65  Xeb.  714,  91  X.  W. 
716,   723. 

45  193  U.  S.  490,  48  L.  Ed.  761, 
24  Sup.  Ct.  498. 

46  Xote  by  the  author :  It  was 
held  in  that  case  that:  While  a 
State  can  tax  property  permanently 
within  its  jurisdiction,  although  be- 
longing to  persons  domiciled  else- 
where, and  used  in  commerce  between 


the  States,  it  cannot  tax  the  privi- 
lege of  carrying  on  such  commerce, 
nor  can  it  tax  property  outside  of 
its  jurisdiction  belonging  to  per- 
sons domiciled  elsewhere.  A  State 
assessment  upon  an  express  com- 
pany of  another  State  proportioned 
to  mileage  is  bad  when  it  appears 
that  the  total  valuation  is  made  up 
principally  from  real  and  personal 
property,  not  necessarily  used  in  the 
actual  business  of  the  company,  and 
which  is  permanently  located  in  the 
State  where  the  company  is  in- 
corporated. Fargo  v.  Hart,  193  U. 
S.  490,  48  L.  Ed.  761,  24  Sup.  Ct. 
498,  cited  in  Delaware,  Lackawanna 
&  Western  Rd.  Co.  v.  Pennsylvania, 
198  U.  S.  341.  354,  49  L.  Ed.  1059, 
25  Sup.  Ct.  686,  which  holds  that 
a  tax  on  the  capital  stock  of  a  cor- 
poration is  a  tax  on  the  property 
in  which  that  capital  is  invested, 
and,  therefore,  no  tax  can  be  levied 
upon  the  corporation  issuing  the 
stock  which  includes  property  that 
is  otherwise  exempt.  The  same 
rule  that  requires  the  exclusion 
from  the  assessment  of  valuation  of 
capital  stock  of  tangible  personal 
property  permanently  situated  out 
of  the  State  applies  to  property  sent 
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that  caso  contains  is  that  a  tax  on  an  express  company  of  an- 
other State  pro])ortione(l  to  mileage  is  bad,  wlien  it  appears 
that  the  total  valuation  is  made  up  principally  from  real  and 
personal  property  not  necessarily   used   in  the  actual  business 


out    of    tlie    State    to    be    sold    and 
whic'li   is   actually   out  of  tlie   State 
when  the  assessment  is  made.     As  a 
State   cannot   directly   tax    tangible 
property    permanently    outside    the 
State   and    having   no   situs   within 
tlie  State,  it  cannot  attain  the  same 
end    by   taxing   the    enhanced   value 
of   the   capital   slock   of  a   corpora- 
tion which  arises  from  the  value  of 
projwrty     beyond     its     jurisdiction. 
While  an   appraisement   of  value   is 
in  general  a  decision  on  a  question 
of  fact  ai:d  final,  where  it  is  arrived 
at  by  including  property  not  within 
the  jurisdiction   of  the   State,   it    is 
absolutely   illegal   as   made   witlK)ut 
jurisdiction.     The    collection     of    a 
tax  on  a  corporation  on  its  capital 
stock,    based   on  a  valuation   wbicli 
includes    i)roperty    situated    out    of 
tlie  State,  would  amount  to  the  tak- 
ing of  property  without  due  process 
of  law  and  can  be  restrained  by  the 
federal     courts.     In     assessing    the 
value  of  the  capital  stock  of  a  cor- 
poration of  Pennsylvania  under  the 
Act  of  that  State  of  June  8,   ISDl, 
coal  which  is  owned  by  the  corpora- 
tion, but  at  the  time  of  its  assess- 
ment situated  in  another  State,  not 
to    be    returned     to     Pennsylvania, 
should   not   be    included.     This   last 
case  is  cited  in  New  York  Central 
R.   V.   Miller,   202   U.    S.    584,   59G; 
cited    Union    Refrigerator    Transit 
Co.  V.  Kentucky,  199  U.  S.  194,  202, 
210,    20    Sup.    Ct.    30,    which    holds 
that  the  power  of  taxation  is  exer- 
cised   upon    the    assumption    of    an 
equivalent    rendered    in    the   protec- 
tion of  the  person  and  property  of 
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the  taxpayer,  and  if  such  equivalent 
cannot  possibly  be  rendered  because 
the  property  ta.xed  is  wholly  beyond 
the  jurisdiction  of  the  taxing  power 
the     taxation     thereof     within     the 
domicil  of  the  owner  amounts  to  a 
taking     of     property     without     due 
process   tif    law.     While   there    may 
be  individual  cases  where  the  weigut 
of    the    tax     necessarily     falls     un- 
equally   on    account    of   special    cir- 
cumstances, the  general  rul:>  is  tliat 
in  classifying  property  for  taxation, 
some  benefit   to  the   property   taxed 
is   a    controlling   consideration,   and 
a  plain  abuse  of  power   in  this   re- 
spect may  justify  judicial   interfer- 
ence.    The  j)roper  use  of  a  legal  fic- 
tion is  to  prevent  injustice  and  the 
maxim   mobilia  scfjuuittur  personam 
may  only  be  resorted  to  when  con- 
venience    and    justice     so     require. 
That  maxim  docs  not  apply  to  tan- 
gible personal  property  permanently 
located  in  another  State  where  it  is 
employed  and  protected,  acquires  a 
situs    and    is    subject    to    be    there 
taxed  irrespective  of  the  domicil  of 
the  owner;   and  an  attempt  on  the 
part    of    the    State    in    wliich    the 
owner  is  domiciled  to  tax  such  prop- 
erty   amounts   to    a    deprivation    of 
property  without  due  process  of  law 
within    the    purview    of    the    Four- 
teenth Amendment.     The  above  was 
so  held  in  regard  to  the  taxation  of 
cars  owned  by  a  transit  refrigerat- 
ing  company   and    which    were   per- 
manently    emplo^'ed      without      the 
State    in    which    the    company    was 
domiciled. 
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of  the  company,  and  which  is  permanently  located*  in  the  State 
where  the  company  is  incorporated.  The  general  principle  re- 
mains untouched  and  unassailed,  namely,  that  '  a  State  may 
tax  property,  not  the  privilege  of  doing  business,  so  as  to 
reach  the  intangible  value  due  to  *  *  *  the  organic  re- 
lation of  the  property  in  the  State  to  the  whole  system.'  To 
separate  telegraph  companies  into  a  distinct  class  for  peculiar 
methods  of  taxation  upon  their  property,  does  not  violate  the 
constitutional  requirements  of  uniformity  and  equality.-'  "*^ 

§  90b.  Taxation  of  property  as  a  system  —  Board  of  Equali- 
zation —  Effect  of  State  decision. —  The  property  of  a  telegraph 
company  situated  within  a  State  may,  in  estimating  its  value 
for  the  purpose  of  taxation,  be  considered  as  part  of  a  system 
operated  in  other  States  and  should  not  be  regarded  locally 
or  abstractly;  nor  is  the  property  of  the  company  in  such  case 
immune  from  taxation  by  the  State  because  it  is  engaged  in 
interstate  commerce,  or  has  derived  its  rights  and  privileges 
under  the  Post  Roads  Act,  and  was  not  created  by  the  State 
nor  received  its  grant  or  franchise  therefrom.  And  where  the 
State  laws  have  prescribed  and  authorized  certain  methods, 
and  the  highest  court  of  the  State  has  decided  that  the  board 
of  equalization  has  acted  in  accordance  with  such  methods, 
and  that  an  order  made  by  the  board  is  legal  under  the  State 
Constitution  and  Statutes,  the  decision  constitutes  an  inter- 
pretation of  the  law  of  the  State  and  is  not  open  to  dispute 
in  the  United  States  Supreme  Court.  So  where  proceedings 
before  a  board  of  equalization  are  quasi-judicial,  and  an  order 
made  by  it  is  within  its  jurisdiction,  it  is  not  void  and  can- 
not be  resisted  in  an  action  at  law ;  nor  can  overvaluation  be 
made  a  defense  at  law.     The  action  of  the  tax  officers  being 

47  state    V.    Western    Un.    Teleg.  v.   Tairgart,   163  U.   S.   122.   IG  Sup. 

Co.    (Minn.   1905).   104  N.   W.  5G7.  Ct.  1054,  41   L.  Ed.  49;  Pacific  Ex- 

per  Jaggard,  J.,  citing  on  this  last  press  Co.  v.  Seibert,  142  U.  S.  .339, 

point    Western    Un.    Teleg.    Co.    v.  35   L.   Ed.    1035,    12   Sup.   Ct.   250; 

Gottlieb,  190  U.  S.  412,  419.  23  Sup.  Home  Ins.  Co.  v.  New  York,  134  U. 

Ct.  730,  7.33,  47  L.  Ed.  1116;  Gott-  S.   594,  006.   607,   10   Sup.  Ct.  593, 

lieb  V.  Western  Un.  Teleg.  Co.,  1G5  33  L.  Ed.  1025;  State  v.  Savage,  65 

Mo.  .502,  65  S.  W.  775,  8  Am.  Elcc.  Neb.  714,  91   N.  W.  716. 
Cas.    390;    Western   Un.   Teleg.   Co. 
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in   the  natuVe   of  a   judgment    must   be  yielded   to   until   set 
aside,  and  this  can  only  be  done  in  a  direct  proceeding/^ 

§   01.     Commerce  —  Federal   Constitution  —  Taxation   of   cap- 
ital stock  and  property  —  Mileage  basis. —  'I'licn-  i-^  a  limit  upmi 


<8  Western  L  ii.  Tflo^'.  Co.  v. 
State,  Gottlieb,  190  U.  S.  412,  413. 
47  L.  Ed.  11  lU,  23  Sup.  Ct.  730. 
affg.  State,  ex  rel.  Gottlieb  v.  West- 
ern Un.  Teleg.  Co..  IGo  Mo.  502.  65 
S.  W.  775,  8  Am.  Elee.  Ca«.  390. 
In  this  last  ease  the  court,  per 
Marshall,  J.,  considers  .several  Feil- 
eral  Supreme  Court  cases  and 
amongst  the  propositions  which  it 
declares  are  established  thereby  is 
the  following:  "  That  in  (letenniii- 
ing  the  value  of  the  tangible  piup- 
erty  of  the  company  located  in  any 
State  it  is  proper  tu  compare  the 
length  of  its  lines  in  that  State 
with  the  length  of  its  entire  lines, 
or  to  take  the  aggregate  value  of 
the  shares  of  its  capital  stock,  and 
deduct  therefrom  such  portion  of 
tliat  valuation  as  is  proportional  to 
the  lengtli  of  its  lines  without  the 
State,  and  also  to  deduct  therefrom 
the  value  of  its  real  estate  and  ma- 
chinery subject  to  local  l;i\ation 
within  the  State.  And  that  such 
taxes  so  assessed  constitute  an  ex- 
cise tax  upon  the  property  or  cap- 
ital of  the  corporation,  and  not  a 
ta.x  upon  any  franchise  of  the  cor- 
poration. In  the  case  at  bar  the 
board  of  equalization  first  ascer- 
tained the  number  of  miles  of  poles 
and  wire  and  the  number  of  instru- 
ments owned  by  the  defendant,  and 
used  in  this  State,  and  placed  a 
valuation  upon  them.  The  board 
then  considered  '  all  other  property  ' 
owned  by  the  defendant  located  in 
this  State,  and  put  a  valuation  upon 
that.     The       defendant's       evidence 
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shows  (hat  it  did  own  other  prop- 
erty in  this  State  besides  the  poles, 
wire,  and  instruments  especially 
enumerated  and  valued.  lUit  it 
contends  that  such  other  property 
was  worth  only  $1,000,  and  not 
$S50.400.50,  as  the  board  fr)und  it 
to  be  worth.  The  utmost  that 
(oiibl,  therefore,  W  said  of  this  item 
is  that  the  defendant  and  the  board 
dilFered  in  opinion  as  to  the  value 
of  such  other  property,  and.  this 
being  an  action  at  law,  wherein 
the  defendant  attempts  to  defeat  the 
whole  levy,  as  long  as  it  appears 
that  the  defendant  owns  some  prop- 
erty, and  the  only  question  is, 
whether  it  is  of  the  one  value  or  the 
other,  the  defense  must  fail,  for  a 
court  of  law  has  no  machinery  for 
determining  how  much  such  prop 
ert\'  was  really  worth;  and,  in  addi- 
tion, if  all  defendant  claims  be  true, 
it  is  m<'rely  a  ca.se  of  overvaluation. 
iind  not  an  erroneous  assessment, 
and  under  the  law  of  this  State 
mere  overvaluation  is  no  defense  to 
a  suit  upon  a  tax  bill,  for  section 
75.  7!t  Rev.  St.  1889  (§  9197,  Rev. 
St.  1899).  expressly  provides  that 
'  valuations  placed  on  property  by 
the  assessor  or  the  board  of  equal- 
ization shall  not  be  deemed  to  be 
erroneous  assessments  under  this 
section.'  But,  aside  from  this,  such 
a  defense  is  not  available  to  the  de- 
fendant in  a  suit  upon  the  tax  bill 
in  a  court  of  law,  but  '  a  party 
aggrieved  may  resort  to  a  court  of 
equity  to  restrain  the  exaction  of 
the  excess  upon  payment  or  tender 
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a'  State's  right  to  tax  the  tangible  and  intangible  property  of 
a  telegraph  company,  for  the  reason  that  foreign  and  inter- 
state commerce  cannot  be  subjected  to  State  control  to  an 
extent  which  amounts  to  a  material  interference  with  the  con- 


of    what    is    iuhnitted    to    be    due.' 
Stanley   v.    Supervisors,    121    U.    S. 
535,  7  Sup.  Ct.  1134,  30  L.  Ed.  1000. 
This     the      defendant      has     wholly 
failed    to    do.     *      *     "^      When,    in 
determining  the  value   of  the  prop- 
erty of  the  defendant  in  this  State, 
the  board  of  equalization  took   into 
consideration  'the  cost  of  construc- 
tion  and    eiiuipnient   of   said    Wesi- 
ern  Union  Telegraph  Company,  and 
the   location   thereof,   and  its  tratlie 
and  business,  and  the  par  value  of 
its   stock  and  bonds,  and   the  gross 
receipts  and  net  earnings  and  fran- 
chise owned   by   said   company,   and 
the   value   thereof,'    it    did    not   and 
could  not  have  included  therein  any 
franchise  derived   by   the  defendant 
from  the  government  of  the  United 
States.     l)ecause     that     government 
had    conferred    no    such    franchise; 
nor    was    such    a    valuation    placed 
upon    '  all    other    properly '    a    ta.v 
upon  the  franchise  of  tlie  defendant 
company.     The  franchise  derived  by 
the    defendant    from    the    State    of 
New    York    was    considered    by    the 
board   in    determining  the  value   of 
the    property    of   the    defendant    lo- 
cated   in   this   State;    that   is,   that 
property  was  valued  not  as  so  many 
poles,   so   much   wire,   so   many   in- 
struments, or  so  much  '  other  prop- 
erty'  in  the  abstract,  but  was  val- 
ued in  the  concrete,  in  the  relation 
that  such   property   in   the   abstract 
bore  to  other   property   in   the    ab- 
stract,   which,    being    brought    into 
relation  towards  each   other  —  into 
a    system,    located    partly    in    this 
State  and   partly  in  other  States  — 


gave  each  part  a  concrete  value, 
which  was  much  greater  than  its 
abstract   value.     The   right  to   exist 

the  franchise  —  of  the  defendant 

was    property,    and    was    subject    to 
taxation,  either  directly  in  the  pro- 
portion   that    the    portion     of    the 
franchise    exercised    in    this    State 
bore  to  the  proportion  of  the  fran- 
chise  exercised  in   all  other   States, 
or  indirectly  as  was  done  in  Massa- 
chusetts  and  as  was   done   here,  by 
being   impressed    upon   the   tangible 
property    owned    by    it,   thereby    in- 
creasing its  value,  and  by  consider- 
ing  the   franchise   and   its   tangible 
property  as  a  system,  and  then  as- 
sessing   the    part    of    the    property 
forming  a   part   of  the   system   and 
located   in    Missouri   as   of   its   pro- 
portionate value  of  the  whole  prop- 
erty constituting  the  system.     This 
was  expressly  held  to  be  proper  in 
\\estern   Un.   Teleg.   Co.   v.   Massa- 
chusetts, 2  Am.   Elec.  Cas.  57,   125 
U.  S.  530,  8  Sup.  Ct.  961,  31  L.  Ed. 
790.     The    rule    approved    in    Atty. 
Gen.    of   Massachusetts    v.    Western 
Un.  Teleg.  Co.,  3  Am.  Elec.  Cas.  40, 
141  U.  S.  40,  11  Sup.  Ct.  889,  35  L. 
Ed.  628,  accomplishes  the  same  re- 
sult, for  it  is  '  a  tax  upon  its  cor- 
porate    franchise     at     a     valuation 
thereof  equal  to  the  aggregate  value 
of   the    share   of    its    capital    stock,' 
deducting   such    proportion   of   that 
valuation  as  is  proportional  to  the 
length  of  its  lines  without  the  State, 
and  deducting  also  an  amount  equal 
to  the  value  of  its  real  estate  and 
machinery  subject  to  local  taxation 
within  the  State.     This  is  only  an- 
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stitutional  power  of  Con|^rcss  to  rc^ulato  foniiiicrcc,  Tlii-' 
liinitatitJii  extends  to  all  tlio  iiistniiiir'iitalitio;?  or  a;j;eneies  of 
interstate  commerce,  and  the  doctrine  rnns  tliroiii;|i  all  tlif 
eases  wherein  the  (jnestion  has  heen  involved.^"  iJut  a  State 
tax  is  valid,  whieii,  thon^h  nominally  tipon  the  shares  of  eajji- 
tal  stock  of  a  tele{:raj)h  company,  is  in  effect  a  tax  npon  the 
organization  on  aceonnt  of  jjroperty  owned  and  used  by  it  in 
that  State;  the  proportion  of  the  length  of  its  lines  in  said 
State  to  their  entire  length  throughout  the  whole  country  be- 
ing made  the  basis  for  ascertaining  the  value  of  that  property. 
Such  a  tax  is  not  forbidden  by  the  acceptance  by  the  tele- 
graph company  of  the  P<»st  Roads  Act,^"  nor  by  the  commerce 
clause  of  the  Federal  Constitution.^'  And  where  the  taxation 
is   based    up(»n    such    a    calculation    and    no   real    estate  of   the 


other  iiu'tlioil  <tf  milling  tlu-  valm- 
of  tlic  fiamliir<c  to  llio  valiiL'  of  tlic 
[)ro|icrty  located  in  the  State,  and 
thereliy  taxing  ita  eonerete  value, 
which  is  its  real  value,  and  the 
value  at  which  it  could  be  sold.  It 
will  not  do  to  say,  as  the  defend- 
ant does,  that  the  poles,  wire,  and 
instruments  could  be  replaced  new 
at  a  cost  of  $l)84,:5i37.S9,  and  tiiat 
all  its  other  property  in  this  Slate 
is  worth  only  $1,000.  Those  sums 
may  represent  the  value  of  the 
property  in  the  abstract,  but  tlu'y 
do  not  rei)re>cnt  the  value  of  the 
property  in  the  concrete,  because  as 
a  part  of  a  system  a  greater  value 
is  necessarily  impressed  upon  the 
abstract  property,  and  thereby  the 
property  becomes,  it  may  be,  worth 
many  limes  as  much  as  it  would 
be  if  considered  in  the  ab>lract. 
No  injustice  is  done  to  the  defend- 
ant in  so  valuing  it,  because  the  de- 
fendant so  uses  it  and  treats  it, 
and  because  it  is  worth  more,  for 
it  would  sell  for  more  as  a  nec- 
essary part  of  the  system  than  it 
would  if  it  was  sold  in  the  ab- 
stract,   or    than   if   it   had   no   such 
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lelntion  to  the  other  j)arts  of  the 
system.  In  other  words,  the  de- 
ffiidnnt  values  it  for  taxation  at  its 
iii)strait  value,  while  it  enjoys  it 
ami  derivi><»  profit  from  it  according 
to  its  concrete  value.  It  follows 
that  the  judgment  of  the  Circuit 
Court  holding  that  the  ta.\  asses.scd 
against  'all  other  property  at  $850,- 
400.r»(! '  to  be  unlawful  is  erroneous, 
and  that  the  piaintilF  is  entitled  to 
a  judgment  for  the  whole  amount 
of  the  tax  sued  for.  Judgment  is 
accordingly  entered  for  the  plain- 
tifr  here  for  $1,027.22,  back  taxes 
for  the  year  1809,  with  interest 
thereon  from  the  1st  of  .January. 
inoO,  at  the  rate  of  1  per  cent,  per 
month  (Rev.  St.  1809,  §  922.5).  and 
costs." 

<o  Western  Un.  Teleg.  Co.  v.  Nor- 
man (U.  S.  C.  C,  D.  Ky.),  77 
Feil.  13.  See  note  to  this  case  § 
113a,  herein,  also  the  numerous 
cases  herein,  under  taxation,  license, 
privilege,  and  like  taxes. 

CO  Act  of  Congress  of  July  24, 
18CG;  Rev.  Stat.,  §  52G3. 

51  Art  1,  §  8. 
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corporation  is  owned  or  taxed  within  the  State  limits,  it  does 
not  seem  necessary,  in  ascertaining  the  value  of  said  capital 
stock,  to  make  any  deduction  on  account  of  real  estate  or  ma- 
chinery situate  and  subject  to  local  taxation  outside  of  the 
State;  especially  so,  where  it  does  not  appear  that  the  corpo- 
ration is  injured  by  some  principle  or  rule  of  law  not  equally 
applicable  to  other  objects  of  taxation  of  like  character.  To 
prevent  the  whole  tax  in  the  State,  however,  from  amounting 
to  more  than  that  proportion  of  the  whole  value  of  the  capital 
stock  which  the  length  of  the  telegraph  line  in  that  State 
bore  to  the  whole  length  of  its  line  everywhere,  it  was  also 
provided  that  from  the  taxable  i)ortion  of  the  value  of  its 
capital  so  ascertained,  there  should  be  deducted  the  value  of 
any  property  owned  by  said  corporation  in  the  State  which 
was  subject  to  taxation  in  the  cities  and  to\\Tis.^^ 

§  92.     Same  subject  continued. —  The  decision  last  noted  is 
followed  in  another  case  in  the  Tnited  States  Supreme  Court, 


•"'^  Attorney-General  of  Mass.  v. 
Western  Un.  Teleg.  Co.,  141  U.  S. 
40,  3  Am.  Elec.  Cas.  20,  2.3-25,  11 
Sup.  Ct.  889;  Western  Un.  Telog. 
Co.  V.  Attorney-General  of  Mass., 
125  U.  S.  530,  8  Sup.  Ct.  961,  21 
Am.  &  Eng.  Corp.  Cas.  13,  2  Am. 
Elee.  Cas.  57,  G5,  (iO,  33  Fed.  129; 
Distin,i,niislK'il  in  City  Council  of 
Charleston  v.  Postal  Teleg.  Cable 
Co.  (C.  P.,  So.  Car.,  1S91),  9  l!y. 
&  Corp.  L.  Jour.  129,  3  Am.  Elec. 
Cas.  56,  64,  where  it  is  said: 
"  Where,  from  the  facts  in  tlie  case, 
tliat  section  of  tlie  Hevisod  Statutes 
was  held  not  to  apply  to  certain 
portions  of  the  company's  lines 
built  within  tlie  State  of  Massacliu- 
sctts  which  were  admittedly  not 
post  roads  of  the  United  States  and, 
therefore,  not  within  the  inhibition 
of  the  statute."  And  also,  '•  The 
tax  to  be  imposed  was  upon  the 
property,  real  and  personal,  of  the 
company,  not  upon  the  occupation." 
Cited  with  approval  in  Postal  Teleg. 


Cable  Co.  V.  Adams,  155  U.  S.  688, 
39  L.  Ed.  311,  5  Am.  Elec.  Cas. 
636.  643,  15  Sup.  Ct.  268,  360. 
Franchises  not  to  be  included  in 
ascertainment  of  capital  stock  for 
ta.\ation.  People,  Manhattan  R. 
Co.  V.  Barker  (X.  Y.),  28  Misc. 
Rep.  13,  59  N.  Y.  Supp.  926,  revd. 
48  App.  Div.  248.  63  N.  Y.  Supp. 
167,  which  was  revd.  165  N.  Y.  305. 
That  tax  on  capital  stock  in  mile- 
age basis  does  not  violate  interstate 
commerce  or  impair  obligation  of 
contract,  see  Commonwealth  v. 
Western  Un.  Teleg.  Co.  (Penn.),  2 
Daupli.  Co.  Rep.  40.  A  tax  on  the 
gross  annual  income,  after  deduct- 
ing expenses  for  carrying  on  busi- 
ness, is  a  tax  on  occupation  and 
privileges,  and  not  on  property  un- 
der the  Alabama  Constitution.  Cap- 
ital City  Water  Co.  v.  Montgom- 
ery Co.  Rev.  Bd.,  117  Ala.  303,  23 
So.  970;  Ala.  Const.,  art.  11,  §§ 
4-6. 
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M'lu're  the  liuliuna  statute  under  cousidoration  w..-  imdistin- 
guishable  in  any  material  respects  from  the  statute  of  .Massa- 
chusetts in  tlie  above  case.°^  The  same  basis  of  cak-ulation 
as  to  capital  stock  an<l  niilea^'c,  is  held  valid  in   Pennsylvania, 


'>'•*  VVostern  In.  Telcj^.  Cd.  v.  Taj,'- 
gart,  163  U.  S.  1,  10  Sup.  Ct.  1054, 
41  L.  Ed.  41),  (5  Am.  Ek'i'.  (as.  021, 
alFf,'.  141  Incl.  'JSl,  .")  Am.  Eleo.  Cas. 
04(5.  'Ilic  fiillowinjj  cases  weio  also 
cilod  or  citrd  and  considered: 
State  Kailroad  Tn\  Cast's,  »J  L'.  S. 
005,  Franklin,  ete.  v.  Nashville, 
C'hattanooya,  ete..  R.  Co.,  12  I.ea 
(Tenn.),  .')21.  .W!) ;  Columbus,  etc., 
l;.  Co.  V.  Wri-ilil.  l.-)l  C.  S.  470, 
47!).  14  Sup.  Ct.  :{!>0;  Delaware 
Hailroad  Tax  Cast's.  18  Wall.  (U. 
S. )  2(l<i;  Erie  H\ .  v.  Pennsylvania, 
21  Wall.  (U.  S.)  4!»2;  Pullman 
Palace  Car  Co.  v.  Pennsylvania, 
141  r.  S.  IS.  11  Sup.  Ct.  870: 
Maine  v.  CJrand  Trunk  l{y.,  142  L. 
S.  217,  12  Sup.  Ct.  121.  lO.l;  Char- 
lotte, etc..  I?.  Co.  v.  (JiblH's,  142  I'. 
S.  .{80.  12  Sup.  Ct.  255;  State  ex 
rel.  Jones,  51  Ohio,  1!)2,  :t7  N.  E. 
045;  Cleveland,  ete.,  R.  Co.  v. 
Backus,  l.-)4  U.  S.  4.Jn.  445,  14  Sup. 
Ct.  1122:  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  41.5.  410,  417, 
14  Sup.  Ct.  1000;  Central  Pacilic 
R.  V.  California,  102  U.  S.  ni,  12.S; 
Indianapolis  &  Vineennes  R.  Co.  v. 
Backus,  154  U.  S.  438.  14  Sup.  Ct. 
1114,  and  133  Ind.  00');  Pittsburg, 
etc.,  Ry.  Co.  v.  Backus.  1.34  U.  S. 
421,  430,  435.  14  Sup.  Ct.  1114,  133 
Ind.  025.  Where  a  bridge  company 
maintains  a  bridge  over  a  river  be- 
tween two  States,  one  of  which  has 
granted  the  franchise,  the  value  of 
its  intangible  property  may  be  de- 
termined for  the  purpose  of  tax- 
ation, by  deducting  from  the  total 
value  of  the  entire  property  in  botti 
States  the  tangible  property  iji  the 
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State  levying  the  tax,  and  also  all 
the  tangil)le  and  intangible  prop- 
erty in  the  other  State,  although  in 
the  latter  State  certain  jirivileges 
are  granted  said  corporation,  and  by 
an  act  of  Congress  declaring  it  a 
pi»t  road,  an<l  regulating  the  height 
and  width  of  the  bridge  spans. 
Such  State  tax  is  not  an  unconsti- 
tutional burden  on  interstate  com- 
merce where  other  persons  carry  on 
the  business  over  saiil  bridge  and 
pay  tolls  to  the  bridge  company 
therefor.  Henderson  Hridge  Co.  v. 
Kentucky.  100  U.  S.  1.50,  17  Sup. 
(  t.  .-..•!2.  41  L.  Ed.  053.  See  Hen- 
derson nri<lge  Co.  v.  Henderson,  173 
r.  S.  5!»2.  1!»  Sup.  Ct.  553.  43  L. 
Ed.  823.  allg.  30  S.  W.  .-)01.  1132. 
18  Ky.  L.  Rei)r.  417.  Where  an  ex- 
fuess  eomjiany's  property  is  dis- 
tributed through  different  States,  it 
(oustitutes  jis  the  basis  of  taxation, 
a  single  i)lant,  the  c.ipital  stock  is  a 
factor  in  determining  the  value  of 
the  whole  property  on  said  unit  ba- 
>i>,  in  determining  what  portion 
shall  be  taxable  in  a  single  State, 
and  the  assessment  may  include  the 
necessary  busincs.s  capital  repre- 
sented by  tangible  or  intangible 
]>roperty  in  the  State,  and  also  the 
contracts  for  transportation  facil- 
ities, and  the  method  is  not  a  bur- 
den on  interstate  commerce  so  far 
as  it  constitutes  a  tax  on  property 
only;  San  ford  v.  Foe,  165  U.  S.  104. 
17  Sup.  Ct.  305,  41  L.  Ed.  683;  re- 
hearing denied,  100  U.  S.  185,  17 
Sup.  Ct.  004;  Sanford  v.  Foe.  37  U. 
S.  App.  378.  16  U.  S.  C.  C.  A.  305, 
60   Fed.   .546,    1   Ohio  Dec.    Fed.   50. 
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as  to  interstate  commerce  corporations,  and  such  tax,  although 
on  capital  stock,  is  a  tax  on  property  and  assets,  as  it  includes 
tangible  and  intangible  property.^"*  State  statutes  are  void 
under  the  Federal  Constitution,  as  levying  a  tax  on  interstate 
commerce,  where  one  statute  imposes  a  license  tax  on  express 
companies  of  a  certain  sum  up  to  a  certain  number  of  miles  of 
line  and  larger  sums  on  lines  over  that  number ;  and  the  other 
statute  exacts  an  annual  tax  on  telegraph  companies  of  a  cer- 
tain sum  per  mile  for  poles  and  one  wire,  and  an  additional 
amount  for  each  additional  wire.^^ 

§  93.  Taxation  of  railroad  company  operating  telegraph  line. 
—  A  statute  which  provides  for  taxation  of  a  telegraph  com- 
pany for  the  privilege  of  operating  a  specified  number  of  miles 
of  wire,  does  not  thereby  authorize  the  imposition  of  such 
tax  upon  a  telegraph  line  operated  by  a  railroad  company, 
merely  in  connection  with  its  train  service  and  not  for  profit. ^'^ 


2  Am.  &  Eng.  Corp.  Cas.  (N.  S.) 
1G7;  American  Express  Co.  v.  In- 
diana, Adams  Express  Co.  v.  In- 
diana ;  United  States  Express  Co.  v. 
Indiana,  1G5  U.  S.  255,  41  L.  Ed. 
707,  17  Sup.  Ct.  991;  rehearing  de- 
nied, 16G  U.  S.  185.  17  Sup.  Ct. 
G04.  As  to  tax  on  entire  capital 
stock  of  foreign  corporations,  see 
Horn  Silver  Mining  Co.  v.  New 
York,  14.3  U.  S.  305,  12  Sup.  Ct. 
403. 

5-*  Commonwealth  v.  Fall  Brook 
R.  Co.,  188  Penn.  St.  199,  41  Atl. 
GOG;  Commonwealth  v.  New  York, 
P.  &  0.  H.  Co.,  188  Penn.  St.  169, 
41  Atl.  594;  Commonwealth  v. 
Beech  Creek  R.  Co.,  188  Penn.  St. 
203,  41  Atl.  G05.  See  PeopLs 
Parke,  D.  &  Co.  v.  Roberts,  91  Hun 
(N.  Y.),  158,  71  N.  Y.  St.  R.  138, 
3G  N.  Y.  Supp.  3G8,  5  Inter.  Com. 
Rep.  4G2,  affd.,  149  N.  Y.  G08,  44 
N.  E.  1127;  Wells,  Fargo  &  Co.'s 
Express    v.    Crawford    County,    63 


Ark.  576,  40  S.  W.  710,  37  L.  R. 
A.  371.  Where  company  "resides" 
for  purposes  of  taxation.  Sparks 
V.  Macon,  98  Ga.  301,  25  S.  E.  459. 
That  statute  is  constitutional  with- 
in State  and  Federal  Constitutions, 
see  Commonwealth  v.  Delaware  & 
H.  Canal  Co.  (C.  P.,  Penn.)  1 
Dauph  Co.  Rep.  257  (Penn.  Acts, 
1874,  1877,  1879;  Penn.  Const.,  art. 
9,  §  1 )  ;  Wells,  Fargo  &  Co.'s  Ex- 
press V.  Crawford  County,  63  ArK. 
576,  40  S.  W.  710,  37  L.  R.  A.  371. 
Annual  tax  of  one-tenth  of  1  per 
centum  of  capital  stock  not  uncon- 
stitutional or  an  interference  with 
inter.state  commerce.  Lumberville, 
etc.,  Co.  V.  State  Board  of  Assessors, 
55  N.  J.  L.  .529,  26  Atl.  711. 

55  Commonwealth  v.  Smith,  92 
Ky.  38,  36  Am.  St.  Rep.  578,  3  Am. 
Elec.  Cas.  13,  17  S.  W.  187. 

50  Adams  v.  Louisville,  N.  O.  & 
Tex.  Ry.  Co.  (Miss.,  1893),  15  So. 
932. 
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§§  'J4,  95       COMMKRCE  FKIiKKAI.    CONSTITUTION  TAXATION. 

§  04.  Commerce  —  Federal  Constitution  —  Taxation  of  sub- 
ways.—  Kciisonable  taxes  may  bo  imposed  upon  telegraph  or 
telephone  companies  by  a  municipality,  even  though  its  terri- 
tory is  entered  by  such  company  by  virtue  of  the  Pust  Koads 
Act,°^  or  their  wires  may  be  required  to  be  placed  in  conduits. 
But  the  city  cannot,  in  the  exercise  of  its  police  power  or 
otherwise,  unlawfully  ojjpress  such  companies  by  any  present 
or  future  re(piircments.'^"  The  cost  of  construction  is,  how- 
ever, an  impropi'r  mode  of  assessment  of  subways  in  city 
streets,  where  the  jj^rcatcr  j)roportion  of  the  property  is  not 
occupied,  no  interest  is  paid  on  tiie  Ixnuls,  no  dividends  on  the 
stock,  arul  the  business  and  investment  represents  an  actual 
los3.°» 

§  95.  Taxation  of  foreign  telegraph  companies. —  The  fact 
tiiat  the  particular  (•or})oi-;iti<>!i  objcctitii;  to  th<'  payment  f)f  a 
li('(>nse  or  pri\ih'i::e  tax  is  a  foreiiiu  corporation,  claimiui^  ex- 
emption umlcr  the  Post  Koads  Aet,  has  arisen  in  nuinerous 
eases.  This  claim  has  been  met,  however,  by  the  oft-repeated 
assertion,  which  is  undoubtedly  true,  that  the  State  has  the 
undisputed  ri;;lit  to  tax  all  corporations,  foreif^i  or  domestic, 
within  its  territorial  limits.  The  pr(»viso  exists,  however,  in 
regard  to  all  interstate  commerce  corporations,  that  the  scheme 
of  taxation  must  not  be  one  that  will,  by  the  enforcement  of 
the  tax,  constitute  a  material  interfi-rence  with,  or  rej;ulation 
of  interstate  commerce.  This  doctrine  has  been  constantly  de- 
declared  in  the  cases  considered  throu£;hout  the  chapters  herein 
relating  to  taxation,  license,  privilege,  and  the  like  taxes.®" 

OT  Act  of  Congress,  July  24,  18(jii.  Div.  27,  .39   N.  Y.  Supp.  77G,  rcvg. 

58  Hicliniond      v.      Soutliern      Bell  IG   Mi^c.    Kcp.    (X.    Y.)    2.J.S,   39   N. 

Teleph.  &,  Teleg.  Co.,  42  U.  S.  -\pp.  Y.    Siipp.    77G.     As   to   taxation   of 

G80,  28  U.  S.  C.  C.  A.  Go9,  85  Fed.  subways    as    real    estate,    see    Her- 

19,  30  Chic.  Leg.  News,  271,  3  Va.  kinicr  Co.  Liglit  &  P.  Co.  v.  Jolin- 

L.    Reg.    85G,    78   Fed.   858,    6    Am.  son,  37  N.  Y.  App.  Div.  257,  55  N. 

Elec.  Cas.  1,  principal  case  add.  in  Y.    Supp.    924,    noted    more    fully 

part  by  Richmond  v.  Southern  Bell  elsewhere. 

Tolopli.  &  Telepr.  Co.,  174  U.  S.  701,  go  As  to  taxation  of  foreign  cor- 

19    Sup.   Ct.    778,   43    L.    Ed.    11G2.  porations   and   interstate  commerce, 

See  c.  XX,  herein,  as  to  subways.  see    United    States:     Western    L'n. 

5»  People,     Consol.     Teleg.     &     E.  Teleg.  Co.  v.  Taggart,  163  U.  S.   1, 

Sub.    Co.   V.   Barker,    7   X.   Y.    App.  16  Sup.  Ct.   1054,  6  Am.  Elec.  Cas. 
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§  96.  Commerce  —  Federal  Constitution  —  Injunction  —  Tax- 
ation.—  Even  though  a  tax  statute  maj  be  valid  and  collect- 
ible, yet,  where  a  telegraj)h  or  telephone  line  is  an  installment 
or   agency    of   interstate   commerce,    an    injunction   cannot   be 


021  (aflg.  141  Ind.  281,  5  Am. 
Klec.  Cas.  046);  Postal  Teleg.  Ca- 
ble Co.  V.  Adams,  155  U.  S.  688, 
15  Sup.  Ct.  268,  360,  39  L.  Ed.  311, 
5  Am.  Elfc.  Cas.  6:?6  (affg.  71  Miss. 
555,  42  Am.  St.  Rep.  478.  4  Am. 
Eler.  Cas.  606);  Postal  Teleg.  Ca- 
ble Co.  V.  Charleston,  153  U.  S. 
0!)2.  5  Am.  Elec.  Cas.  603,  14  Sup. 
Ct.  1(J!»4,  alFg.  56  Fed.  419,  4  Am. 
Elec.  Cas.  626;  Ficklen  v.  Shelby 
Co.  Tax  Dist.,  145  U.  S.  1,  30  L. 
Ed.  0(11.  4  Inter.  Com.  Rep.  79,  12 
Sup.  Ct.  810;  Horn  Silver  Mining 
Co.  V.  New  York,  143  U.  S.  305.  30 
L.  Ed.  164,  4  Inter.  Com.  Hep.  57, 
12  Sup.  Ct.  403;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  Ed.  649, 
11  Sup.  Ct.  851;  Pullman  Palace 
Car  Co.  V.  Hayward,  141  U.  S.  36, 
35  L.  Ed.  021,  11  Sup.  Ct.  883; 
Pullman  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  IS,  35  L.  Ed.  613,  3 
Inter.  Com.  Rep.  595,  II  Sup.  Ct. 
876;  Norfolk  &.  W.  R.  Co.  v.  Penn- 
sylvania, 136  U.S.  114,  35  L.  Ed. 394. 
3  Inter.  Com.  Rep.  178,  10  Sup. 
Ct.  958;  Rattorman  v.  Western  Ln. 
Teleg.  Co.,  127  U.  S.  411,  8  Sup. 
Ct.  1 127,  21  Am.  &  Eng.  Corp.  Cas. 
1,  2  Am.  Elec.  Cas.  68;  Western 
Un.  Teleg.  Co.  v.  Attorney-General 
cf  Mass.,  125  U.  S.  530,  8  Sup.  Ct. 
96,  31  L.  Ed.  790,  21  Am.  &  Eng. 
Corp.  Cas.  13,  2  Am.  Elec.  Cas.  57; 
S.  C,  141  U.  S.  40,  3  Am.  Elec. 
Cas.  20;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L. 
Ed.  1.58,  5  Sup.  Ct.  826;  Cooper 
Mfg.  Co.  V.  Ferguson.  113  U.  S. 
727,  28  L.  Ed.  1137,  5  Sup.  Ct. 
739 ;    Wheeling,  etc.,  Transp.  Co.  v. 


Wheeling,  90  I.  S.  273,  25  L.  Ed. 
412;  Osborne  v.  Mobile,  16  Wall. 
(U.  S.)  479;  Ducat  v.  Chicago,  10 
Wall.  (C.  S.)  410;  Western  Un. 
Teleg.  Co.  v.  Xornian,  77  Fed.  13; 
Linehan  l!y.  Transfer  Co.  v.  Pen- 
dergrass,  30  U.  S.  App.  48,  16  U. 
S.  C.  C.  A.  585,  70  Fed.  1.  Cal- 
ifornia: Sun  Francisco  v.  Western 
Un.  Teleg.  Co.,  90  Cal.  140,  4  Am. 
Elec.  Cas.  594,  31  Pac.  10.  Colo- 
rado: Denver  &  R.  G.  R.  Co.  v. 
Church,  17  Colo.  1.  28  Pac.  468. 
Indiana:  Western  Un.  Teleg.  Co. 
v.  Taggart,  141  Ind.  281;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V. 
Backus,  133  Ind.  513,  18  L.  R.  A. 
729;  S.  C,  1.54  U.  S.  4.39,  445. 
Kentucky:  Commonwealth        v. 

Smith,  92  Ky.  38,  7  S.  W.  187. 
\eio  Jersey:  Tide  Water  Pipe  Co. 
v.  State  Board  of  Assessors,  57  N. 
J.  L.  516,  27  L.  R.  A.  684,  31  Atl. 
220;  State,  Tide  Water  P.  L.  Co. 
v.  Berry,  52  N.  J.  L.  308.  Xeio 
York:  People,  Thurber-Whyland 
Co.  V.  Barker,  141  N.  Y.  118,  50 
X.  Y.  St.  R.  586,  35  N.  E.  1073, 
aftg.  55  N.  Y.  St.  R.  207,  25  X. 
Y.  Supp.  394;  People,  Penn.  R.  Co. 
V.  Wemple,  138  X.  Y.  1,  51  N.  Y. 
St.  R.  702,  33  N.  E.  720,  19  L.  R. 
A.  094,  affg.  65  Hun  (N.  Y.),  252, 
29  Abb.  X.  C.  85,  47  N.  Y.  St.  R. 
695,  20  X.  Y.  Supp.  287;  People, 
Southern  Cotton  Oil  Co.  v.  Wem- 
ple, 131  N.  Y.  64,  42  X.  Y.  St.  R. 
632,  29  N.  E.  1002,  affg.  61  Hun, 
83,  39  X.  Y.  St.  R.  738;  People 
Edison  Electric  L.  Co.  v.  Wemple, 
63  Hun  (N.  Y.),  444,  44  X.  Y.  St. 
R.  702,  revd.,  148  X.  Y.  090.  North 
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"•rautt'tl  b}'  a  State  court  to  restrain  sucli  companion  from  doing 
busiiK'Ss  in  tlio  State,  for  faiUiro  t«>  i)av  State  taxes,  a>»  it  would 
clearly  impede  iiiid  ul.-iruer  interstate  commerce  were  such 
remedy  granted,  and  it  wonl<l  i)e  rei)U<niant  to  the  Post  Koads 
Act."'  In  eases  where  an  injunction  is  souiilit  to  restrain  the 
collection  tV<>ui  telc^i-apli  coniiiiinio  «•!'  a  Stale  tax  or  a  license, 
or  like  tax  inipo-ed  hy  the  State  or  local  i;overnmental  a.iicncy, 
an  injunction  has  hei-n  refused,  for  the  rinisou  that  said  tax 
(tr  license  was  vali<l,  and  not  an  interference  with  interstate 
commerce  or  the  Post  Koads  Act  of  ('on<:re-«s."-  liut  irrespec- 
tive of  the  amount  in  controversy,  an  injunction  suit  nniy  he 
l)roUi,dit  in  the  Federal  court  to  prevent  illegal  taxation  of  a 
telegraph  company,  which  has  accepted  the  provi-^ious  of  tiie 
Post  Koads  Act.'"-'  Again,  even  a  well  groundc^l  claini  of 
overvaluation  will  not  overcome  the  |)rinia  facie  validity  ot 
an    assfs-uiriit.      To    justify    the   interference  of   the  cnurt,    the 

Corp.  Cus.   i:{.  J  Am.   Klfc.  Ca».  57. 
Also   held   in   this  <nso  tluit   a   stnt 
ute  is   void    xn    f.o    a-    it    aiitlinrizes 
siii-li    injunction.      Ma-^s.    I'uh.   Stat.. 
§  .')4.  c.  13.     Sc'«'  §  !H)b.  herein. 

•'•-  Western  In.  Telej:.  Co.  v.  Tajj- 
;,'art,  10;{  V.  S.  1.41  L.  Kd.  4!).  16 
Sup.  Ct.  ly.'>4.  <i  .\ui.  Elee.  Ca.s. 
i\ll,  and  141  Ind.  JSl.  .>  Am.  Elec. 
(as.  <>4<i.  Tax  in  tlii>  case  was  on 
capital  stock.  To^tal  Teleg.  Ca- 
l.le  Co.  V.  Charleston.  I.i3  U.  S. 
(I!)2.  .1  Am.  Klec.  (as.  00.3,  afTp.  .56 
Fed.  410.  4  Am.  Elee.  Cas.  620,  14 
Sup.  Ct.  1004.  Tax  in  this  case 
was  a  licensi-  charpe  imposed  on 
business  done  exclusively  within 
the  city. 

«■*  Act  of  Congress,  July  24, 
1800;     Western    Un.    Teleg.    Co.    v. 


i'arolitiii:  I'.aiii  v.  lUchmond,  etc., 
Co.,  lOd  N.  C.  MV.i,  8  L.  i:.  A.  220. 
11  S.  E.  311.  rrnitsi/lrani(t:  Phil- 
adelphia V.  .\nierican  I'n.  Teleg. 
Co.,  107  IVnn.  St.  4(l(i.  .U  Atl.  02H ; 
Norfolk  &  W.  K.  Co.  v.  Connuon- 
wealth,  114  Penn.  St.  250,  6  Atl. 
45. 

«i  Act  of  Congress  of  .July  24, 
1806;  Matter  of  Taxation  of  Penn- 
sylvania Teleph.  Co.,  48  N.  J.  Eq. 
01,  27  Am.  St.  IJep.  402.  See  S.  C, 
in  20  Atl.  840.  In  this  case  it  was 
also  held  that  the  court  would  not, 
in  such  action,  consider  the  legality 
of  a  tax  assessment;  that  the  pow- 
er given  the  court  by  statute  ex- 
tended only  to  injunctions,  where 
taxes  assessed  were  not  paid,  and 
no  authority  was  granted  to  review 


such     assessments;     and     that     the  Charleston,     50     Fed.    419,    4    Am. 

constitutional     question     might     be  Elec.  Cas.  620,  affd.  153  U.  S.  092, 

considered  by  a  court  of  equity,  but  5  Am.   Elec.   Cas.  663.     See  §   90b, 

here  the  question  was  the  propriety  herein.      See    Central    Pac.    R.    Co. 

of  the  injunction  sought.     Western  v.    Evans.    Ill    Fed.    71,    74,   as    to 

Un.   Teleg.   Co.   v.   Attorney-General  right  of  court  to  enjoin  invalid  as- 

of  Mass.,  125  U.  S.  530.  31    L.   Ed.  sessment. 
700,  8  Sup.  Ct.  961,  21  Am.  &  Eng. 
180 
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tax  officials  must  have  made  a  mistake  so  gross  as  to  be  incon- 
sistent with  fair  and  honest  judgment,  or  they  must  have 
acted  maliciously  and  fraudulently  to  the  substantial  preju- 
dice of  the  tax  payer,  or  they  must  have  proceeded  on  an 
erroneous  rule  of  law,  and  oven  then  there  must  be  sufficient 
proof  addressed  to  proper  legal  standards  of  valuation.*** 

64  state  V.   Western   Union  Teleg.    Co.    (Minn.   1905),   104  N.   W.   567. 

181 


COMMKU*  K 


1  KUKlCAl       ClJ.NSTni    riiiN 


CnAPTElJ   VIII. 


COMMERCE FEDERAL   Cc^XSTITUTION  T.I^E^'SE,    ETC.,   T.VXFS. 


§  1)7.  Cojiiimrce  —  Ffilcial  Con- 
8titutiun  —  Lk»'n>f,  priv- 
il<'j;i',  biisinr-s  or  oirii- 
pation  tax  —  Ui*ntul  — 
Cii'tifially. 

98.  Conuiierce  —   Fi-di-ral    Con- 

stitution —  Source  of 
niuniripal  powor  to  li- 
t-onsc,   tax,   etc. 

99.  Commerce  —  Kctlcral    Con- 

.stitution — IN-a^onablf  li- 
cense  fee. 

100.  lU'a.sonable   licence    fee    con- 

tinued. 

101.  Hcarsonahle   lii-ense   fee   con- 

tinued —  Power  to  deter- 
mine what  is  reasonable 
charj,'e. 

lOIa.  \\  lun  license  fiv  a  charge 
in  enforci'inent  of  local 
governmental  sjipervision 
and   not   unreasonable. 

101b.  When  question  of  reason- 
ableness of  tax  for  jury 
— •  Unreasonable  ordi- 
nance. 

102.  Commerce  —  Federal    Con- 

stitution —  License,  fee, 
etc. —  Within  State,  city 
or   local   government. 

103.  Same  subject  continued, 

104.  Commerce  —  Federal    Con- 

stitution —  License,  fee, 
etc. —  Outside  State,  city, 
or  local  government. 

105.  Commerce  —  Federal    Con- 

stitution —  License,  fee. 
etc. —  Outside  State,  city, 
tinned. 
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§  lOti.  I  omiiierce  —  i"'e«leral  Con- 
or local  government  con- 
stitution —  Hental  for 
l»ole;»  in  streets. 
I0(j;i.  Where  entire  control  of 
streets  is  granted  city  — 
Power  as  to  rental 
charges. 

107.  Commerce  —   Federal    Con- 

stitution —  License  fee, 
etc. —  Valid  —  Special 
conditions. 

108.  Conjnien-e  —  Federal    Con- 

stitution —  License  fee, 
etc. —  Void  —  Special 
conditions. 

101).  Commerce  —  Fetleral  Con- 
stitution —  License  fee, 
etc. —  Void  continued. 

lOila.  When  ordinance  fixing 
eharge  for  use  of  streets 
is   in   nature   of  contract. 

109b.  When  statute  authorizing 
use  of  streets  by  tele- 
graph company  does  not 
create  contract. 

l()9e.  Tax  for  inspection  —  De- 
cisions as   to. 

109d.  W  hen  license  fee  cannot  be 
imj)osed  for  purposes  of 
inspection  and  as  means 
for  raising  revenue. 

110.  Commerce  —  Federal  Con- 
stitution —  License,  et<.. 
tax  —  Additional  or  dou- 
ble taxation. 

110a.  Ad  valorem  system  —  Priv- 
ilege tax  —  Double  ta.va- 
tion. 


LICENSE,    ETC.,    TAXES.  §  97 

§  111.     License  fee  or  tax,  etc. —  In       §  113.     Taxation    —    License,    etc., 

lieu  of  all  other  taxes.  tax — Fourteenth  Amend- 

112.     License,   privilege,  etc.,   tax  ment. 

continued  —   Exemptions  113a.  Ta.xation   — ■  License,     etc., 

in  statutes  or  ordinances  tax  —  Fourteenth  Amend- 

—    Interstate     commerce.  ment  continued. 
112a.  Exemption    of    foreign    and 
interstate  business. 

§  97.  Commerce  —  Federal  Constitution  —  License,  privilege, 
business  or  occupation  tax  —  Rental  —  Generally. —  The  cases 
are  numerous  wherein  telegraph  companies  which  have  accepted 
the  provisions  of  the  Post  Eoads  Act  have  resisted  charges, 
called  by  various  names,  made  by  municipal  ordinances  upon 
their  business  or  franchise  right  to  do  business  over  telegraphic 
lines  constructed  over  or  along  military  and  post  roads  and  over, 
under  or  across  navigable  rivers  within  the  municipality  or 
State.  In  many  cases  the  decision  has  been  adverse  to  the 
telegraph  companies,  because  of  some  defect  in  the  pleading, 
whereby  the  question  of  interstate  commerce  was  not  brought 
fairly  before  the  court.  In  other  cases  the  issue  has  been 
raised,  but  for  some  reason  not  insisted  upon,  or  only  urged 
in  a  general  way  and  not  as  a  determinative  point.  Again 
special  conditions  have  excised  in  the  final  decision,  the  ques- 
tion of  interstate  commerce,  even  though  the  point  has  been 
urged  by  the  companies  and  discussed  by  the  court.  Some 
decisions  have  reviewed  the  authorities  fairly  and  squarely 
with  the  clearly  evident  purpose  of  determining,  so  far  as 
possible,  the  law  upon  the  subject.  Some  of  the  cases  hold 
that  such  charges  may  be  imposed  in  the  form  of  a  reasonable 
license  fee.  Others  hold  that  such  charges  are  a  license,  not 
a  license,  a  rental,  a  tax,  not  a  tax,  taxes  for  the  privilege  of 
exercising  corporate  franchises,  a  privilege  tax,  occupation  tax, 
taxes  on  corporate  franchises,  tax  on  business,  or  merely  a 
charge  on  business.  Again  some  of  the  decisions  avoid  a  dis- 
cussion as  to  the  nature  or  character  of  the  charges  imposed, 
but  sustain  the  ordinances.  But  by  whatever  name  called,  the 
validity  of  such  legislative  enactments  of  the  State  or  munic- 
ipality are  as  a  mle  sustained  in  favor  of  the  municipality 
or  State,  and  the  exceptions  to  the  rule  will  be  found  to  rest 
upon   some  special  conditions  or  facts  in   the  case,   or  upon 
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Other  matters  as  above  noted,  or  upon  the  fact  that  the  license, 
privilege,  business  or  occupation  tax,  rental  or  license  fee  is 
so  excessive  as  to  be  prohibitive  or  grossly  unjust. 

§  98.  Commerce  —  Federal  Constitution  —  Source  of  munic- 
ipal power  to  license,  tax,  etc. —  Tlic  source  of  nuinicii)al  au- 
thority to  levy  a  license  fee  or  tax  rests  in  State  legislative 
enactment,  conferring  such  power.  Such  grant  umst,  however, 
be  subject  iti  all  cases  to  eonstitutional  limitations.  Where 
the  authority  to  license  or  tax  is  not  so  eoiiferred,  it  docs 
not  exist.  Nor  does  the  police  power  justify  the  exercise  of 
such  right,  where  it  is  not  conferred  by -the  legislature,  or  un- 
less it  exists  as  a  necessary  concomitant  to  the  proper  exer- 
cise of  the  powers  expressly  granted  to  a  city  or  other  local 
government.'  It  is  decided  in  Kansas  that  unquestionably 
the  legislature  has  power  to  impose  a  license  tax  on  occupa- 
tions   whctlicr    laid    for    revenue    purpo-;cs    or    for    regulation; 


1  Bouroii{,'h  of  I'hilipsburfj  v.  Cen- 
tral Penn.  Telcph.  &  S.  Co.  (Com. 
PI.,  Pa.,  1888),  22  Week.  N.  of  Cas. 
572,  2  Am.  Elec.  Cas.  105.  110.  Ill, 
per  Furst,  P.  J. ;  Hodges  v.  West- 
ern Un.  Teleg.  Co.,  72  Miss.  010, 
18  So.  84,  20  L.  R.  A.  770,  5  Am. 
Elec.  Cas.  50,  59;  1  Dill,  on  Mun. 
Corp.  (4th  ed.),  §§  U2  (35).  89 
(55),  359  (201) -361  (295).  Ex- 
amine generally  United  States: 
Sunset  Teleph.  &  Teleg.  Co.  v.  City 
of  Medford.  115  Fed.  202:  Pliiladel- 
pliia  V.  Western  Un.  Teleg.  Co..  81 
Fed.  948,  92  Fed.  797.  Georgia: 
Southern  Bell  Teleph.  &  Teleg.  Co. 
V.  Stewart,  109  Ga.  80,  35  S.  E.  73. 
Illinois:  Chicago  v.  Collins,  175 
111.  445,  51  N.  E.  907.  loua:  Mc- 
Manus  v.  Hornaday,  99  Iowa,  507, 
68  N.  W.  812.  Kansas:  Chipchase, 
In  re  56  Kan.  357,  6  Amer.  Elec. 
Cas.  92,  43  Pac.  264.  Kentucky: 
Covington  v.  Woods,  98  Ky.  344, 
33  S.  W.  84.  Lotiisiana:  Mande- 
ville  V.  Baudot,  49  La.  Ann.  236,  21 
So.   258.     Michigan:     City  of  Sag- 
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inaw  V.  Swift  Elec.  L.  Co.,  113 
Mich.  060,  72  N.  W.  6.  Montana: 
State  V.  Camp  Sing,  18  Mont.  128, 
44  Pac.  510,  32  L.  H.  A.  635.  \nr 
Hampshire:  New  England  Teleph. 
&  Teleg.  Co.  v.  City  of  Manchester, 
72  N.  H.  KItJ,  55  Atl.  188.  .VciP 
Jersey:  State,  Johnson  v.  Asbury 
Park,  58  N.  J.  L.  (29  Vroora)  604, 
33  Atl.  850.  Pennsylvania:  Phila- 
delphia V.  American  Union  Teleg. 
Co..  167  Pa.  St.  406,  31  Atl.  628, 
6  Amer.  Elec.  Cas.  85;  City  of  Al- 
lentown  v.  Western  Un.  Teleg.  Co., 
148  Penn.  St.  117,  4  Am.  Elec.  Cas. 
90;  Harrisburg  v.  East  Harrisburg 
Pass.  R.  Co.  (C.  P.),  4  Penn.  Dist. 
Rep.  683.  Tennessee:  International 
Trading  S.  Co.  v.  Memphis,  101 
Tenn.  181,  47  S.  W.  136.  Utah: 
Ogden  City  v.  Bear  Lake  &  R. 
Wate. -Works,  etc.,  Co.,  IG  Utah 
440,  52  Pac.  697,  41  L.  K.  A.  305. 
Washington :  Seattle  v.  Chin  Let, 
19  Wasli.  38,  52  Pac.  324.  See  aldo 
as  to  police  powers,  c.  XIV,  herein, 
and  note,  30  L.   R.  A.  415. 
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that  the  legislature  may  delegate  this  power  to  municipal 
corporations  and  that  it  is  not  made  a  property  tax  nor  the 
ordinance  which  imposes  it  invalidated  by  the  fact  that  it 
may  be  based  on  a  valuation;  and  that  being  a  license-tax  ex- 
press constitutional  restrictions  as  to  equality  and  uniformity 
of  rate  do  not  apply,  as  the  amount  of  the  tax  as  well  as 
the  method  of  imposing  it  is  left  to  legislative  judgment 
and  discretion.-  But  where  a  city  is  authorized  by  its  char- 
ter to  "  license,  tax  and  regulate  all  privileges,  trades  and 
occupations  of  all  kinds  and  classes,"  it  may  exact  a  license 
tax  on  the  business  of  each  of  two  lines  of  railroad  operated 
by  one  company,  even  though  such  a  tax  is  not  required  by  the 
State."^  Where  a  city  charter  expressl}^  states  what  the  com- 
mon council  may  license  without  naming  telegraph  or  tele- 
phone companies,  it  prohibits,  by  necessary  implication,  the 
exaction  of  licenses  from  such  companies.  A  tax,  therefore, 
imposed  as  a  condition  for  permitting  the  maintenance  of  a 
telephone  line  in  a  city,  is  void."*  Again,  a  city  has  no  au- 
thority to  levy  a  tax  pure  and  simple,  nor  to  exact  a  sum 
sufficiently  large  to  insure  itself  against  all  possible  and 
imaginary  future  demands,^  nor  may  a  municipality  exact 
a  license  fee  or  tax  which  impairs  a  contract  right  to  use  city 
streets,  granted  telegraph  or  telephone  companies  by  the  State.® 

^Martin,  In  re,  62  Kan.  6.!8.  040,  Fed.  454,  462;   followed  in  cases  of 

64   Pae.   43,   per  Johnston,  J.     See  same   name   82    Fed.    707;    81    Fed. 

Capital    City    Co.    v.    Montgomery  948.     Examine  City  of  Philadelphia 

Co.,  117  Ala.  302,  23  So.  970.  v.  Atlantic  &   Pac.   Teleg.   Co.,    127 

3  Anniston  v.  Southern  K.  Co.,  Fed.  370;  Atlantic  &  Pac.  Teleg. 
112  Ala.  557,  20  So.  915.  Co.  v.  Philadelphia,  190  U.  S.  100, 

4  So  held  in  Wisconsin  Teleph.  47  L.  Ed.  995,  23  Sup.  Ct.  817,  8 
Co.  V.  City  of  Oshkosh,  62  Wis.  32,  Am.  Elec.  Cas.  309.  See  §  109b, 
1    Am.   Elec.   Cas.   687,  693,   21    N.  herein. 

W.  828.  "  City  of   New   Orleans   v.    Great 

5  City  of  Philadelphia  v.  Western  Southern  Teleph.  &  Teleg.  Co.,  40 
Un.  Teleg.  Co.,  40  Fed.  615,  3  Am.  La.  Ann.  41,  8  Am.  St.  Rep.  502, 
Elec.  Cas.  52,  54;  case  cited  in  3  So.  533,  2  Am.  Elec.  Cas.  122; 
dissenting  opinion  St.  Louis  v.  City  of  St.  Louis  v.  Western  Un. 
Western  Union  Teleg.  Co.,  148  U.  Teleg.  Co.  (U.  S.  C.  C.  E.  Dist. 
S.  92,  106,  37  L.  Ed.  380,  13  Sup.  Mo.,  1894),  63  Fed.  68,  5  Am.  Elec. 
Ct.  485;  criticised  in  opinion  in  Cas.  43  (cited  in  Africa  v.  Board  of 
same  case,  p.  104;  cited  in  subse-  Mayor,  etc.,  of  Knoxville,  70  Fed. 
quent  case  between  same  parties  89  728,  734,  735)  ;   Hodges  v.  Western 
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In  IV'niisvlvauia  coimiiissiuucrs  of  iuwii>luij.s  ul  ila-  tir^t  class 
limy  luufiiUy  iiuposi"  u  rcasuiiabU'  license  upon  tclc;j;ra[)l>  and 
telepliono  companies  for  eacli  pole  witiiin  the  township,  al- 
though the  police  power  of  a  township  is  not  so  brt)a»l,  that 
is  it  does  not  embrace  so  many  subjects  as  that  of  a  city  or 
borough.^ 

{5  int.  Commerce  —  Federal  Constitution  —  Reasonable  license 
fee. —  W  here  the  powi-r  to  rejfulate  the  use  of  its  streets  is 
granted  to  a  city  by  leijishitive  enaetment,^  loni>:-<'<»ntiniied 
usage  and  constant,  adjudications  ^>i  the  courts,  such  munici- 
pal corporation  may  impose  a  reasonable  lic<'nse  fee  for  the 
])rivilege  of  erecting  telegraph  poles  in  its  streets,  Janes  and 
alleys.  The  Post  Koails  Act"  does  not  authorize  a  foreign 
corporation  to  use  city  streets,  even  though  post  roads,  without 
compensation.  I3ut  municipal  h'iiislation  should  not  impose 
such  unjust  and  unreasonable  conditions  as  would  evidence  a 
purpose  to  harass,  impeile  op  prevent  interstate  commerce."* 
Again,  ceitain  ordinances  of  the  city  of  Philadelphia  provided 
that  no  telegraph  |)o|e  should  1k'  erected  in  said  city,  except 
uj)on  payment  ot'  a  li<'ensc  fee  of  $.'»  jx-r  pole;  that  there 
should  also  be  paid  a  yearly  cli;irgr  of  $1  per  |»o|e  and  $J.r>() 
per  mile  of  wire.  It  was  urge«l  against  the  collection  of  said 
fees  (1)  That  the  charge  coid<l  not  be  maintained  as  a  ta.\ 
because  it  was  not  within  the  power  of  taxation  delegated  to 
the   city;    (2)    that    the   charges   were   unreasonable   as   license 


Ln.  Teli'g.  Co..  72  Miss.  910.  18  So. 
84,  29  L.  H.  A.  770.  .">  Am.  Eire, 
('as.  5G;  Wi^iconsin  Trlopli.  Co.  v. 
City  of  Oshkosh.  G2  Wis.  32.  1  Am. 
Elcc.  Cns.  687.  21  X.  W.  828. 

"  Lower  Merion  Township  v.  Pos- 
tal Tcleg.  Cable  Co.,  25  Pa.  Super. 
Ct.  30G.  Act  April  28,  1899.  P.  L. 
104,  see  Kittanning  Borough  v.  Kit- 
tanning  Consol.  Nat.  Gas  Co.,  26 
Pa.  Super.  Ct.  .'{55,  359. 

sAct   of   Maryland,    1890,   c.   370. 

oAct  of  Coni,Me.>.s,  .July  24.   1866. 

10  Postal  Teleg.  Cable  Co.  v. 
Mayor,  etc.,  of  Baltimore,  79  Md. 
502,  24   L.   R.  A.   IGl,  5  Am.  Elec. 
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Cas.  37,  29  Atl.  819.  Tlie  tax  here 
was  $2  on  each  telegraph,  tele- 
phone, electric  light  or  otiier  pole, 
but  trolley  poles  u.sed  exclusively 
for  .street  ear  propulsion  were  ex- 
eluded.  The  question  of  interstate 
eoujuierce  was  discussed.  In  this 
case  it  was  declared  a  matter  of 
regulation  for  the  use  of  the  street, 
citing  St.  Louis  v.  Western  Un. 
Teleg.  Co.,  148  U.  S.  92,  37  L. 
Ed.  380,  4  Am.  Elec.  Cas.  102,  13 
Sup.  Ct.  485;  S.  C,  149  U.  S.  470, 
4  Am.  Elec.  Cas.  115,  13  Sup.  Ct. 
990. 
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fees  and  operated  in  substance  as  a  tax,  and  that  the  or- 
dinances were,  therefore,  void.  The  question  of  interstate 
commerce  was  not  discussed,  and  the  court  held  that  the  fee 
was  reasonable  and  could  be  collected  ^^  as  a  matter  of  police 
regulation,  and  that  the  charge  was  not  a  tax  on  business  or 
on  property,  nor  an  interference  with  interstate  commerce,'^ 
and  such  fee  could  be  imposed,  althougli  the  telegraph  com- 
pany  was    not    doing   business    at    the    time.^^     But    such    or 


11  Western  Un.  Teleg.  Co.  v. 
Philadelphia,  22  Week.  X.  of  Cas. 
29,  2  Am.  Elec.  Cas.  98,  9  Sadler 
300,  12  Atl.  144,  11  Cent.  Rep.  192; 
City  of  Chester  v.  Western  Un. 
Teleg.  Co.,  3  Lancaster  Law  Rev. 
164,  2  Am.  Elec.  Cas.  93.  Inter- 
state commerce  point  only  hiiilly 
discussed.  S.  C,  154  Penn.  St.  404; 
City  of  Philadelphia  v.  Western 
I'n.  Teleg.  Co.,  40  Fed.  Glo,  3  Am. 
Elec.  Cas.  52  (.see  citations  of  this 
case,  §  98  herein);  City  of  AUcii- 
town  V.  Teleg.  Co.,  148  Penn.  St. 
117,  4  Am.  Elec.  Cas.  90,  23  Atl. 
1170.  Questiun  of  interstate  com- 
merce raiNcd  Imt  not  pressed,  or 
considered  hy  the  court.  Taylor  v. 
Postal  Teleg.  &  Cable  Co.  (C.  I'.), 
4  Lack.  ivcg.  News.  Ill;  Lan(l>- 
downe  v.  Cili/.cns'  Elec  L.  i  1". 
Co.  (C.  P.),  7  Del.  Co.  i!ep.  17.i. 
That  reasonable  fees  may  be  im 
posed  on  poles  and  wires  in  exer- 
cise of  police  powers,  see  Kittan- 
ning  Elec.  L.  11.  &  P.  Co.  v.  Kit- 
tanning.  11  Penn.  Super.  Ct.  31; 
Borough  of  North  IJraddock  v.  Cen- 
tral D.  &  P.  Teleph.  Co.,  11  Penn. 
Super.   Ct.   24. 

12  Philadelphia  v.  Postal  Teleg. 
Cable  Co.,  etc.,  G7  Hun  (X.  Y.), 
21,  50  X.  Y.  St.  R.  301,  21  X.  Y. 
Supp.  556,  4  Am.  Elec.  Cas.  92,  an 
action  brought  by  the  city  of  Phil- 
adelphia to  recover  said  license 
fees,     citing     several     Pennsylvania 


cases;  City  of  Piiiladelphia  v. 
American  L'n.  Teleg.  Co.  ( Penn. 
Super.  Ct.  1895),  6  Am.  Elec.  Cas. 
85,  but  there  was  in  this  case  a 
want  of  a  sufficient  affidavit  of 
fines;  City  of  Allentown  v.  West- 
ern I'n.  Teleg.  Co.,  148  Penn.  St. 
117,  4  Am.  Elec.  Cas.  90,  23  Atl. 
1070,  held  a  matter  of  police  regu- 
lation; Chester  City  v.  Western  Un. 
Teleg.  Co.,  154  Penn.  St.  46!.  4 
Am.  Elec.  Cas.  100,  25  Atl.  1134. 
In  this  case  the  following  affidavit 
nf  dcft'n>e  was  lield  iiisTillicicnt : 
"  The  .^aid  Westeiii  Un.  Ti-lcg.  Co. 
aver  that  the  sum  sought  to  be  re- 
covered in  this  cause  pretends  to  be 
imposed  and  is  sought  to  be  justi- 
fied as  a  license  tax  merely  in  aid, 
and  as  part  of.  a  police  regulation 
of  the  city  of  Chester,  and  as  such 
is  unjust  and  unreasonable  in  that 
the  amount  thereof  is  wholly  dis- 
projjortioncd  to  the  tJsual,  ordinary 
or  necessaiy  e.xjiense  of  municipal 
officers  of  issuing  licenses  and  other 
expenses  thereby  imposed  uj)on  the 
municipality  of  the  city  of  Chester, 
i>ut  is,  on  the  contrary,  largely  in 
excess  thereof,  to  wit,  at  least  five 
times  the  expense  thereof,  when- 
fore  the  sum  is  unreasonable,  not 
authorized  by  law,  and  therefore 
void.'' 

13  City  of  Chester  v.  Western  Un. 
Teleg.  Co..  3  Lancaster  Law  Kcv. 
KM.   2    Am.    Elec.    Cas.   93. 
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dinances  imposing  a  yearly'  charge,  excessive  to  at  least  one- 
fourth  the  amount,  and  a  needless  annual  charge  |>cr  mile  of 
wire,  and  a  total  charge  exceeding  the  cost  of  maintenance  of 
said  poles  and  wires,  was  subseijuently  held  to  be  clearly 
unreasonable  and  invalid.' ■*  A^ain,  in  an  action  by  a  town- 
ship of  the  first  class  in  Pennsylvania  airainst  a  telegraph 
company  to  recover  a  license  tax  umlir  an  ordinance  which 
imposed  a  tax  of  fifty  cents  per  pole  without  any  tax  on  wire, 
an  affidavit  of  defense  was  held  sufficient  to  prevent  judgment 
where  it  averred  that  the  license  tax  was  not  based  (»n  the 
cost  for  inspection  by  the  township,  that  it  was  more  than 
twenty  times  the  amount  that  might  have  been  or  could  j)os- 
sibly  be  incident  to  such  inspection,  and  that  it  largely  ex- 
ceeded the  entire  cost  to  the  deteinlant  itself  «»f  nuiintaining 
its  line."*  But  it  is  held  that  nn  an  issue  to  determine  the 
reasonableness  of  the  amount  of  a  license?  tax  on  telegi-a})ii 
('(•mpanies,  evidence  as  to  tin-  nuiiilter  of  poles  and  mih's  of 
wire  maintained  by  the  company  in  the  State,  the  amount  of 
capital  stock  ami  iH.nded  debt  and  net  receipts  of  the  company, 
arc  irrelevant  and  innnaterial.*" 


"  IMiiladflpliiii  v.  WfstiTn  lH. 
Tuleg.  Co..  81  Vvd.  !)48,  82  K«-<1. 
797,  rcvd.,  but  on  ditTt'it'nt  groiiinls. 
See  89  Foil.  4.")4,  4«i_'.  St.  Loui^.  v. 
Western  Union  Telej,'.  (.'n.,  148  L. 
S.  92,  lOG,  37  L.  Ed.  380,  1.}  Sup. 
Ct.  485. 

'■'  Lower  Mcrioii  rn\vn^lii|i  v. 
Postal  Teleprapli  Cable  Co.,  2.5  Pa. 
Sujjer.  Ct.  .'500.  Tbe  eourt.  |ifr 
J\ice,  P.  J.,  cunsidered  in  its  upiii 
ion  certain  decisions  rendered  by 
the  Supreme  Court  of  (lie  rnited 
States  "  relative  to  siniihir  cliarj»es 
imposed  upon  tclegrapli  companies 
engaged  in  interstate  conmierce, 
which  have  an  important  bearing 
upon  tlie  question  for  decision 
here."  The  case  of  Postal  Teleg. 
Cable  Co.  v.  Borougli  of  Taylor,  192 
U.  S.  64,  24  Sup.  Ct.  208,  48  L. 
Ed.  342   (rev'g  202  Pa.  583,  16  Pa. 


Super.  Ct.  344)  is  liually  consider- 
ed and  tlie  court  tlien  concludes  as 
follows:  ••  .\s  all  of  the  averments 
above  referred  to  by  the  eourt  as 
material  and  relcsant  are  substan- 
tially reproduced  in  the  allidavit 
filed  in  the  present  case,  it  is  ap- 
parent that  the  judgment  must  be 
reversed  and  the  ib-fendant  given 
an  opportunity  to  substantiate 
them  by  pro<if."  The  principal  ease 
is  distinguished  in  West  Con- 
■'hocken  Porough  v.  Conshocken 
Klect.  Liglit  &  Power  Co.,  2!)  Pa. 
Super.   Ct.   7. 

"■'  Borough  of  Kittanning  v. 
Western  Union  Telegraph  Co.,  20 
Pa.  Super.  Ct.  340.  In  this  case 
the  court  considers  certain  cases  in 
the  United  States  Supreme  Court 
relating  to  interstate  commerce  and 
license  fees  or  taxes. 
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§  100.  Reasonable  license  fee  continued. —  As  a  general  rule 
by-laws  and  ordinances  in  order  to  held  reasonable  should  in 
some  degree  tend  to  the  accomplishment  of  the  object  for  which 
the  corporation  was  created  and  its  powers  conferred.^  ^  It  is 
also  apparent  from  the  cases  determining  the  reasonableness 
of  license  fees  that  much  depends  upon  the  nature  and  char- 
acter of  the  business  licensed,  the  extent  of  the  privileges  en- 
joyed and  burdens  borne,  and  of  the  expenses,  necessities  and 
indebtedness  of  the  municipal  or  other  local  government,  im- 
posing said  license  fee  or  tax.  But  there  is  no  doubt  that  in 
all  cases  such  fee  must  not  be  excessive,  prohibitive,  oppressive 
or  unreasonable,  even  where  the  power  to  exact  a  licnese  fee 
or  tax  clearly  exists.  It  seems  also,  from  an  examination  of 
the  decisions  covering  telegraph  poles,  or  otherwise  relating 
to  telegraph  companies,  that  the  use  of  streets  of  a  populous 
city  might  justify,  perhaps  in  a  greater  degree,  the  exercise 
of  the  police  power  in  this  respect,  than  would  the  use  of 
streets  in  small  towns,  where  every  conceivable  use  to  which 
the  public  streets  may  be  put  is  not  exacted,  but  the  demands 
of  commerce  and  traffic  are  few.  It  is  held  that  license  fees 
imposed  by  virtue  of  the  police  power  of  a  city  are  not  limited 
to  producing  a  sum  equal  to  the  expenses  of  enforcing  the 
regulations  and  the  cost  of  the  licenses  in  the  business  so 
regulated. ^^  In  Pennsylvania  it  is  held  that  the  elements 
which  enter  into  a  license  tax  by  a  borough  on  telegraph  poles 
and  wires  are  the  necessary  or  probable  expense  incident  to 
the  issuing  of  the  license,  and  the  probable  expense  of  such 
inspection,  regulation,  and  police  surveillance  as  the  munici- 
pal authorities  may  lawfully  give  to  the  erection  and  main- 
tenance of  the  poles  and  wires.*"  It  is  also  decided  in  that 
State  that  the  prima  facie  reasonableness  of  a  license  tax  on 
telegraph  companies  is  not  overcome  by  evidence  that  the  com- 
pany spent  so  much  per  mile  in  a  particular  year  for  repairs 
and   reconstruction,   where   such   evidence   does  not   cover   the 

1"  Lower  Merion  Township  v.  license  for  vehicles  for  passengers. 
Postal    Teleg.     Cable    Co.,    25    Pa.  lo  Schellsburg   v.    Western    Union 

Super.    Ct.    306,    citing    Cooley    on  Telegraph    Co.,    26    Pa.    Super.    Ct., 

Const.  Lim.    (6th  ed.),  p.  241.  343.      Certain    interstate    commerce 

18  Burlington   v.   I'nterkirrher.   Oil  rases  in  the  Federal  Supreme  Court 

Iowa,  401.  68  X.   \V.  TO.t.  a  cn^ip  of  are  considered  by  the  (oini. 
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whole  period  for  uliic-li  llio  lioonso  tVt's  are  cluiineil,  and  is 
not  accoinpuniod  by  evidence  as  to  the  nature,  extont,  and 
cost  of  the  inspection  and  supervision  of  its  lines  whicli  tlie 
company  gave.-"  In  a  Kansas  case  it  is  lield  that  $12  per 
year  for  i-adi  business  Kdrjihtmc,  and  $10  for  each  residence 
telephone  within  a  city  of  th«'  first  class  is  not,  as  a  matter  of 
law,  excessive,  in  the  absence  of  evidence  of  the  nature  of  the 
franchises  or  privileges  enj<>ye<l  by  the  company,  the  prices 
which  they  charged  for  the  service  given  by  it  to  its  patrons, 
the  amount  of  proj)erty  tax.  if  any,  paid  by  tlu'  c«>nipany,  the 
current  <'Xpenses  of  the  municipality  and  the  amount  of  its 
indebtedness,  "  In  such  cases  it  has  Ix^en  h»'hl  that  the 
municipality  is  not  limited  to  tin*  mere  expense  of  regulation, 
but  thai  they  (license  taxes)  nuiy  be  imposed  for  the  pur|)ose 
<if  obtaining  revenue  to  meet  the  general  expenses  of  the 
city.''  -'  A  license  fee  of  $.'00.  on  the  business  of  a  tel- 
egraph com[)any,  has  JM'en  held  not  unreasomible,  even  thoiigh 
there  was  a  continuing  penalty  of  'iO  per  cent,  of  said  amount 
on  each  day's  business  carried  on  without  said  license.*'-'  But 
a  payment  annually  by  a  telegra|ih  company  of  alxuit  $14,000, 
in  excess  of  the  amount  necessary,  is  a  tax  pure  and  simj)le 
and  is  void,  A  city  cannot  collect  and  lay  by  a  sum  to  insure 
itself  against  inniginarv  future  demands.  .\n  ordinance  mav 
impose  a  reasomd)le  license  fee,  but  the  exactions  of  tiie  munici- 
]iality  must  not  Iw  excessive,-"''  ami  fifty  cents  an  elcctri<*-liirht 
pole  is  an  unreasonable  license  fee.  where  the  cost  of  in-Jjiec- 
tion  is  but  five  cents  a  pole.^"*  But  $2  per  year  is  not  an  un- 
reasonable license  fee  in  a  large  city.'-'      So  an  occn|)ation  tax 

20Boroiij;h      of       Kittannin;;       v.  Ct.  1004.  .">  Am.  Eire.  Cas.  OC.:!.  jifT^'. 

WcstPin  Inion  Tolc',;,'iiii)Ii  Co  .  2Ct  .-,(]  Foil.  4in.  4  .\m.  Eloc.  C'as.  Ojn. 
Pa.   Sapcr.   Ct.   .346.     Certain   inter-  -'^  rhiladelpliia     v.     Western     In. 

state     commeree     decisions     in     the  Tele;j.  Co.,  40  Fed.  01(5.  :\  Am.  Elee. 

Federal     Supreme     Court     are    also  Cas.   ')2.     See  S.  C.  81   Fed.  048.  S2 

discussed  in  this  case.  Fed.     07.    revd..     but     on    difTerent 

21  Re  Cliipchase,  50  Kan.  .3.57.  43  jjroiinds.     .See  80  Fed.  4.")4,  4fi2. 
Pac.  204.  I)  Am.  Elec.  Cas.  D2.     See  =«  Saginaw  v.  Swift  Elec.  L.   Co.. 
Carrollton  v.  Bazette,   159    111.  284,  11.3  :\Iieli.  Gf.fi.  72  N.  W.  G. 

42    N.    E.    837,    31    L.    R.    A.    522.  2-  Postal     Teleg.     Cable     Co.      v. 

Examine  note,  30  L.  R.  A.  41">.  Mayor,   etc..   of   Baltimore.    70    Md. 

22  Postal     Teleg.     Cable     Co.     v.  502.   24   L.    R.   A.    161.  5   Am.    Elee. 
Charleston.   153   U.   S.   602.   14   Sup.  Cns.    .37.   20    Atl.    810. 
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of  $150  per  year  in  cities  of  more  tlian  5,000  inhabitants  may 
be  collectea.2«  ^  fee  of  $1  may  be  imposed  on  each  wooden 
pole  erected  by  telegraph  and  telephone  companies.-'  So  a 
license  fee  of  $1  per  pole  and  $2.50  for  each  mile  of  wire  is 
held  not  imreasonable.2s  But  a  license  tax  must  be  reason- 
able and  not  so  excessive  or  mijust  as  to  amount  to  a  prohibi- 
tion, or  so  large  as  to  destroy  virtually  the  occupation  or  busi- 
ness taxed.^^ 

§  101.  Reasonable  license  fee  continued  —  Power  to  deter- 
mine what  is  reasonable  charge.—  It  is  held  that  the  amount  of 
the  fee  is  discretionary  with  the  municipal  authorities  and 
that  the  courts  will  interfere  only  in  case  of  abuse  of  dis- 
cretion.3"  B^t  it  is  also  decided  that  a  city  has  not  the  ex- 
clusive right  to  determine  what  is  a  reasonable  rental  for  the 

24;  Kitliinning  Klec.  L.  II.  &.  P. 
Co.  V.  Kittanning,  11  Perm.  Super. 
Ct.    31. 

Courts  liill  not  disturb  decision 
of  mutiiciixd  corporation,  e.vocpt  in 
ease  of  i)lain  departure  from  the 
requirements  of  the  Constitution, 
where  the  munieipality  has  a  gen- 
eral power  of  ta.valion;  as  it  must 
decide  primarily  whether  a  particu- 
lar business  can  or  cannot  be  reach- 
ed by  the  ad  valorem  system,  and 
the  business  in  question  is  done 
within  the  city  limits,  Norfolk  & 
Western  R.  Co.  v.  Suffolk,  103  Va. 
408. 

That  courts  uill  not  interfere 
tcith  classi/iculwn  made  by  munici- 
pal authorities  of  different  oicu- 
pations  for  taxation  under  a  city 
charter  and  ordinance  unless  it 
manifestly  appears  that  tiie  classi- 
fication is  unreasonable  and  arlji 
trary.  See  generally  City  Council 
of  Augusta  V.  Clark  &  Co.,  124  Ua. 
254,  52  S.  E.  881,  a  case  of  a  li- 
cense tax  upon  occupation  of  money 
lender,  but  the  general  principal  is 
discussed. 
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•.!«  Western  Un.  Teleg.  Co.  v.  Fre- 
mont, 39  Neb.  092,  20  L.  R.  A. 
098.  4  Am.  Elec.  Cas.  020,  58  N. 
W.  415.  Whether  $5  is  an  unrea- 
sonable rental,  see  St.  Louis  v. 
Western  Un.  Teleg.  Co.,  148  U.  S. 
92,  13  Sup.  Ct.  485,  149  U.  S.  405, 
15  Sup.  Ct.  990,  revg.  39  Fed.  59; 
S.  C.  100  U.  S.  388,  affg.,  03  Fed. 
OS. 

■^-  Norristown  v.  Keystone  Teleg. 
&  Teleph.  Co.  (Penn.  C.  P.),  15 
Mont.   Co.    L.   Rep.   9. 

-'S  Borough  North  Braddon  v. 
Central  Dist.  &  P.  Teleg.  Co.,  11 
Penn.    Super.    Ct.   24. 

20  (jtrden  V.  Crossman,  17  Utah, 
00,  53  Pac.  935;  Utah  Const.,  art. 
13,  §§  5.  12;  1  Utah  Comp.  Laws, 
1888,  p.  331,  §  289,  p.  031,  §  89. 
See  citations  of  this  case  in  last 
note  to  §  110,  herein. 

30  City  of  Allentown  v.  Western 
Un.  Teleg.  Co.,  148  Penn.  St.  117, 
4  Am.  Elec.  Cas.  90,  23  Atl.  1070. 
See  State,  Iluson  v.  Bank  of  Mans- 
field. 48  La.  Ann.  1029.  20  So.  201 ; 
North  Braddock  v.  Central  Dist.  & 
P.   Teleg.  Co..   H    Penn.   Super.   Ct. 


§  101a  COMMERCE  FKUKKAI.    CONSTITt   lluN      — 

privilege  of  erecting  polos  in  city  streets,  and  thar  the  mattor 
should  be  kept  open  for  the  courts.^*  Again,  as  a  telograph 
company  "occupies  public  property  under  the  doniiiiion  of 
the  city,  the  city  has  a  right  by  ordinance  to  demand  what  '. 
Kot  such  rental  therefor  as  to  its  legislative  body  may  seem 
just  and  proper,  but  such  rental  as  may  represent  what  is 
reasonable  for  the  use  of  the  territory  appropriated."  ^^  So 
it  is  also  decided  that  the  question  whether  or  not  a  license 
fee  is  reasonable  is  one  of  law  resting  with  the  conrt,^^  and 
that  the  reasonableness  of  an  ordinance  is  to  be  determined 
in  view  of  the  necessity  or  want  of  necessity  for  its  adoption, 
the  objects  sought  to  be  accomplished  and  all  the  surrounding 
circumstances.^"*  A  city's  statutory  authority  to  fix  the  amount 
of  a  license  cannot  be  delegated  to  the  mayor.^-"' 

§  101a.  When  license  fee  a  charge  in  enforcement  of  local 
governmental  supervision  and  not  unreasonable. —  A  borough  or- 
dinance may  impose  an  anniuil  license  fee  up<»n  telegrapli,  tel- 
ephone and  electric  light  jxdes  and  wires  within  the  bonnigh 
limits,  where  such  a  eharge  is  n(«t  a  tax  on  the  property  of 
the  tel(>grai)h  company  owning  the  poles  and  wires,  or  on  its 
transmission  of  messages  or  on  its  receipts  for  such  transmis- 
sion but  is  a  charge  in  the  enforccMuent  of  local  governmental 
supervision  and  as  such  is  not   in   itself  o])noxious  to  tlie  coni- 

31  St.  Louis  V.  WVsteni  In.  Telejj.       etc..  of  Know  illc,  70  Fed.  728,  7:U. 
Co.,    148   U.    S.   n2,   .37    L.    Ed.    .SSO.       7.].">. 

4  Am.   Elec.  Cas.   102,   114,   i:3  Siip.  -^^  City  of  Chester  v.  Western  Un. 

Ct.    485,    per    Mr.    Justiee    Brewer.  Tele;?.     Co.     (C.     P.).     .3     Lancaster 

E.\aniine     Postal     Tek^rapJi     Cal)le  L:nv   IJev.   104.  2  Am.  Elec.  Cas.  0.3; 

Co.  V.  New  Hope,   102   U.  S.   :^7^,  48  Hawes   v.   Cliicajro.    l.)8   111.   0o3,  42 

L.   Ed.   338.   24   Sup.   Ct.   204.   revV  \.  E.  :?73.  .30  L.  R.  A.  22.5,  28  Cliic. 

in    part    202    Pa.    532;    Atlantic    &  Lci:.  New-;.  100.     See  §  lOlh.  herein. 

Pacific   Tclcg.    Co.    v.    Philaddpiiia,  ■''<  llawes  v.  Chicago.   158  111.  G5.). 

100   U.    S.    IGO,   47   L.    Ed.    005,   23  42   \.    E.   373.  30   L.   R.  A.   225,  28 

Sup.    Ct.    817;    Piiiladelphia    v.    At-  Chic.     Leg.    News,    100;     Re    Chip- 

lantic    &     Pacific    Teleg.     Co.,     127  <liase.  5(;   Kan.  357.  43  Pac.   264,  a 

Fed.  370.     See  §  101b,  herein.  telephone    license   tax    case.      See   § 

32  St.  Louis  V.  Western  Un.  Teleg.  101b.  herein. 

Co.   (U.  S.  C.  C,  E.  D.  Mo.,  1804).  3.-,  Xajrde     v.     Centralia.     81     111. 

63    Fed.    68,   5   Am.    Elec.   Cas.   43,  App.  334.  revrt.  in  part  in  City  ot 

51,    per    Phillips,    Dist.     T.       Ca«e  Centralia    v.    Nagele.    181    111.    151, 

cited  in   Afrita   v.   Board  of  Mayor.  55  N.   E.    128. 
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mercc  clause  of  the  Federal  Constitution.  This  applies  to  an 
annual  license  fee  of  one  dollar  per  pole  and  two  dollars  and 
a  half  per  mile  of  wire  thereon  within  said  borough  limits. 
And  where  the  courts  of  the  State  within  which  the  borough 
is  located  have  determined  that  such  charge  or  license  fee  is 
reasonable  under  all  the  circumstances,  and  the  ordinance 
valid,  the  United  States  Supreme  Court  will  not,  in  view  of 
the  various  elements  which  enter  into  such  a  charge,  revise 
such  a  conclusion  as  being  manifestly  erroneous.^^ 

§  101b.  When  question  of  reasonableness  of  tax  for  jury  — 
Unreasonable  ordinance. — In  an  action  against  a  telegraph  com- 
pany engaged  in  interstate  business,  for  license  fees,  taxed 
under  a  borough  ordinance  fixing  the  amount  of  the  tax  per 
pole  and  per  mile  of  wire,  the  court  held  that  while  the  ques- 
tion of  reasonableness  of  the  tax  was  one  for  the  court  he 
would  submit  it  to  the  jury  for  their  aid  as  advisory  only, 
directing  them  to  find  for  the  plaintiif  if  they  regarded  the 
amount  as  reasonable  and  for  the  defendant  if  they  regarded 
it  as  unreasonable ;  the  jury  found  a  verdict  for  the  plaintiff 
for  an  amount  less  than  that  fixed  by  the  ordinance,  and  the 
court  directed  judgment  to  be  entered  thereon  for  the  amount 
so  found.  It  was  held,  therefore,  that  if  the  amount  of  the 
license  fee  fixed  by  the  ordinance  was  not  reasonable  the  or- 
dinance was  void  and  neither  the  court  nor  the  jury  could  fix 
any  other  amount.  It  was  further  held  that  a  verdict  for 
an  amount  less  than  that  fixed  by  the  ordinance,  and  the 
order  of  the  court  to  enter  judgment  thereon  for  the 
amount  so  found,  amounted  to  a  finding  by  the  jury  and 
the  court  that  the  ordinance  was  not  reasonable  and  ihc  ver- 
dict   and    judgment    should    have    been    for    the    defendant.^''^ 

30  Western    Union    Teleg.    Co.    v.  37  Postal    Telegraph-Cable    Co.    v. 

New   Hope,    187    U.    S.    419,   47    L.  New  Hope,  192  U.  S.  55,  48  L.  Ed. 

Ed.    240,   23    Sup.    Ct.    204.   in   dis-  338,  24  Sup.  Ct.  204   (revg.  in  part 

senting  opinion  upon  the  point  that  202    Pa.    532),    cited    in    dissenting 

fees  not  so  excessive   as  to  justify  opinion    in    Pabst    Brewing    Co.    v. 

inference    that    they    were    not    im-  Crenshaw,    198    U.    S.    17,    37,    2.") 

posed    as    a    bona    fide    exercise    of  Sup.  Ct.  552,  49  L.  Ed.  925,  as  to 

police  power^  cited  in  Pabst  Brew-  jury    and    reasonable    fee.      See    § 

ing  Co.  V.  Crenshaw,  198  U.  S.  17.  101a,   herein. 
37,  49  L.  Ed.  925,  25  Sup.  Ct.  552. 
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Again,  it  is  decided  tliat  the  reasonableness  of  charges  for 
expenses  of  police  supervision  bv  nnuiicipalities,  will  depend 
npon  all  the  circumstances  involved  in  the  particular  case,  and, 
if,  in  a  case  tried  before  a  jury,  the  evidence  in  regard  tliereto 
is  not  such  as  to  exclude  every  conclusion  except  one,  the 
question  of  reasonableness  should  be  submitted  to  the  jurv.'"* 

38  Atlantic  &  Pacific  Teleg.  Co.  V.       As     said     l.v     Mr.     .lustice     Sliiras, 


Pliiladelpliia,  190  U.  S.  160,  47  L. 
Ed.  !)(»5,  23  Sup.  Ct.  817,  8  Am. 
EIcc.  ('as.  3G9,  cited  as  to  jury  and 
reasonable  fee  in  dissenting  opin- 
ion, in  Pabst  Brewing  Co.  v.  Cren- 
shaw, 198  U.  S.  17,  37,  49  L.  Ed. 
925,  25  Sup.  Ct.  552.  See  Phila- 
delphia V.  Atlantic  &  Pacific  Teleg. 
Co.,  127  Fed.  370,  102  Fed.  254,  7 
Am.  Elec.  Cas.  220,  89  Fed.  454, 
32  C.  C.  A.  253.  The  court,  per 
Mr.  Justice  Brewer,  in  the  prin- 
cipal case  (cited  at  the  beginning 
of  this  note)  said:  "It  may  bo 
conceded  that,  generally  speaking, 
whetlicr  an  ordinance  be  reasonable 
is  a  question  for  the  court.  As 
said  by  Judge  Dillon,  in  his  work 
on  Municipal  Corporations  (4th 
ed.,  Vol.  1,  §  327)  'Whether  an 
ordinance  be  reasonable  and  con- 
sistent with  the  law  or  not  is  a 
question  for  tiio  court,  and  not  for 
the  jury,  and  evidence  to  the  latter 
on  thio  subject  is  inadmissible.' 
While  that  may  be  correct  as  a 
general  statement  of  the  law,  and 
especially  in  cases  in  which  the 
question  of  reasonableness  turns  on 
the  character  of  the  regulations 
prescribed,  yet,  when  it  turns  on 
the  amount  of  the  license  charge, 
it  may  rightly  be  left  to  the  de- 
termination of  a  jury.  There  are 
many  matters  which  enter  into  the 
consideration  of  such  a  question, 
not  infrequently  matters  which  are 
disputed  and  in  respect  to  which 
there     is     contradictory     testimony. 
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when  presiding  in  tlie  Court  of  Ap- 
peals in  tiie  Thinl  Circuit,  in  a 
similar  case  ( Philadelpiiia  v.  West- 
ern I'nion  Teleg.  Co..  S9  Fed.  454, 
461,  32  C.  C.  A.  240,  253,  60  I'.  S. 
App.  398),  'When  it  is  said,  in 
some  of  the  cases,  that  such  a  ques- 
tion is  for  the  determination  of  the 
court,  it  is  not  meant  that  the 
question  may  not  properly  be  sub- 
mitted to  a  jury.  What  is  meant 
by  BUch  observations  is  that  courts 
are  not  precluded  from  considering 
the  reasonableness  of  the  legisla- 
tive act  prescril)ing  the  terms  and 
the  amount  of  the  charges.  »  •  • 
Hegarding,  then,  the  issue  to  be 
tried  as  one  of  fact,  we  think  it  is 
one  which,  from  its  nature  is  em- 
inently fit  for  the  determination  of 
a    jury     •     ♦     ♦         «     ♦     ♦       jji^ 

reasonableness  of  this  license  chaige 
being  tried  before  a  jury,  the  par- 
ties were  entitled  to  a  finding  of 
the  jury  upon  that  question  of  fact, 
unless  the  testimony  was  such  as  lo 
compel  a  decision  one  way  or  tlie 
other,  in  which  case  the  court 
might  be  justified  in  directing  a 
verdict."  The  court  then  reviews 
certain  facts  and  says:  "  Xow,  the 
comparison  of  all  this  evidence,  the 
determination  of  its  weight  and 
effect,  and  whether  the  charge  made 
by  the  city  was  reasonable  or  not, 
should  have  been  left  to  the  jury. 
*  *  *  We  think,  therefore,  the 
court  erred  in  withdrawing  the 
case   from   the  juiy." 
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It  is  held,  however,  in  a  recent  case  in  Pennsylvania  that  the 
reasonableness  of  the  fee  is  a  question  for  the  court  and  not 
for  the  jnry.'^'^  The  court  per  Rice,  P.  J.,  quoting  from  a 
prior  decision,^'^  says :  "  '  Upon  all  questions  of  purely  State 
law  it  is  our  duty  under  the  Act  creating  this  court,  and  would 
be  so  even  if  there  was  no  expressed  statutory  provision  to 
that  effect,  to  receive  and  follow  the  decisions  of  the  Supreme 
Court  of  the  State  as  of  binding  authority.'  By  the  law  of 
this  conmionwealth  as  declared  by  that  court,  the  tribunal  hav- 
ing jurisdiction  to  decide  whether  or  not,  under  an  agreed  or 
<luly  ascertained  state  of  facts  —  there  being  no  conflict  of 
evidence  as  to  essential  facts  —  an  ordinance  is  unreasonable, 
is  the  court.  *  *  *  And  we  are  not  convinced  that  as  to  cases 
tried  in  the  State  courts,  this  rule  has  been  abrogated  or 
changed,  or  was  intended  to  be,  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Atlantic  and  Pacific  Teleg,  Co.  v. 
Philadelphia.^^  It  certainly  has  not  been  changed  in  cases 
arising  under  our  State  laws  in  which  no  federal  question  is 
involved.     The  case  in  hand  is  one  of  the  latter  character." 

§  102.  Commerce  —  Federal  Constitution  —  License  fee,  etc. 
—  Within  State,  city  or  local  government. —  Where  a  telegraph 
company  has  an  office  and  place  of  business  in  a  city  and  en- 
gaged in  sending  and  receiving  telegraphic  messages  to  and 
from  points  within  the  State,  it  may  be  required  to  pay  a 
license  fee  therefor.  The  State  has  authority  to  confer  the 
power  to  enact  such  an  ordinance,  and  may  prescribe  police 
reg-ulations  for  its  government  within  its  boundaries  and  to 
tax  its  property  situated  there  for  the  pui-poses  of  revenue, 
where  it  acts  without  unjust  discrimination.  This  rule  ap- 
plies, even  though  said  telegraph  company  is  a  foreign  corpo- 
ration and  has  accepted  the  benefits  of  the  Post  Roads  Act,"*- 
nor  does  such  license  tax  conflict  with  the  interstate  commerce 
provisions    of    the    Federal    Constitution. ^^     A    privilege    tax 

39Conshocken    Borough    v.    Con-  a  190  U.  S.  160,  23  Sup.  Ct.  817. 

shocken    Electric    Light    &    Power  47  L.  Ed.  995,  8  Amer.   Elec.  Cas 

Co.,  29  Pa.  Super.  Ct.  7.     See  also  .369. 

§  101,  herein.  42  Act  of  Congress,  July  24,  1866. 

*oKittanning  Borough  v.  Kittan-  <«  Moore  v.   City  of  Eufaula,  97 

ning  Consol.  Nat.  Gas  Co.,  2«   Pa.  Ala.   670,   11    So.  921,  4  Am.   Ele<-. 

Super.  Ct.  355.  Cas.  615.     "To  present  a  defen.se  it 
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inav  also  he  imposod  upon  a  railroad  compuiu-  l"i»r  Wii-inoss 
(loiio  within  the  city,  and  the  fact  that  its  lines  extend  into 
(ither  States  does  not  constitute  such  tax  an  interference  with 
interstate  eonnnerce.^"*  S(»  an  insp<'cti<>n  law  undf-r  a  State 
statute  tending  to  deternune  the  purity  of  liquors  sold  in  the 
State  is  a  valid  exercise  of  the  police  power  of  the  State  and 
such  a  statute  which  operates  upon  malt  licpiurs^  shipi>ed  fn.ni 
other  States,  after  their  arrival  and  while  ludd  for  sah'  and 
consumption  within  the  State  is  not  interference  with  inter- 
state eonuuerce.*''^  And  in  Nebraska  a  license  tax  may  Ix'  im 
posed  upon  telegraph  business  carried  on  wholly  within  the 
city,  where  it  does  not  interfere  with  interstate  commerce 
or  governmental  business,^"  Such  fax  may  also  ]>«>  imposed, 
in  Kansas,  upon  a  telephone  comjtany  within  a  city,  wlnre  it 
does  not  appear  that  the  amount  levied  is  excessive.*'  .V 
license  fee  may  tor  revenue  purposes  for  city  expenses  he 
imjjosed  ujion  tejejdione  instruments  ojierated,  nniintained  and 
used  exclusively  within  city  limit.--  and  uj)on  whicji  a  char^'c 
is  made  for  rental  f<>r  local  business,  a  separate  charge  b<'- 
ing  made  for  all  business  outside  the  city.  Such  fee  df>es 
not,  therefore,  affect  interstate  commprc*?.** 

§  103.  Same  subject  continued.— In  South  Carolina  tJie 
legislature  may  grant  to  a  city  the  power  to  impose  a  license 
tax  only  for  telegraphic  business  (h.ne  within  the  limits  of 
the   municipality  —  there  the  authority  stops.      When   the  or- 


(Ihf  jilt'Ji)  should  uvpr  facts  to 
show  thut  tlic  iiu'ssaj,'"''*  transmitted 
wore  in  the  interest  of  interstate 
eomnieree  or  in  ol)edienee  to  gov- 
ernmental orders,  and  tliat  tlie  otViee 
or  plai-e  of  business  in  the  city  of 
Kiifauin  was  kept  and  used  for 
these  purposes  only."  S.  C.  4  Am. 
Elec.  Cas.  618,  per  Coleman.  J. 

**  Anniston  v.  Southern  R.  Co., 
112  Ala.  557,  20  So.  915. 

*^  Pabst  Brewing  Co.  v.  Cren- 
shaw, 198  U.  S.  177,  49  L.  Ed.  925, 
25  Sup.  Ct.  552.  distinguishing  At- 
lantic &  Pacific  Teleg.  Co.  v.  PhiLn- 
delphia.  190  U.  S.  160,  47  L.  Ed. 
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iK).-).  2:{  Sup.  ct.  SI 7,  and  Postal 
Telegraph-Cable  Co.  v.  New  Hope, 
192  r.  S.  55,  48  I..  Ed.  X\H,  24  Sup. 
Ct.  204. 

<«  Western  In.  Teleg.  Co.  v.  Fre- 
mont, 39  Neb.  692.  4  Am.  Elec. 
Cas.  626.  26  L.  R.  A.  698.  58  N. 
W.  415. 

*"!  He  Chipchase.  56  Kan.  .357,  43 
Pac.  264,  0  Am.  Elec.  Cas.  92. 

48  Ogden  V.  Grossman,  17  Utah, 
66;  53  Pac.  985;  Utah  Const.,  art. 
13,  §§  5,  12;  Utah  Comp.  Laws, 
1888,  p.  331.  §  289,  p.  63.  §  89. 
See  citations  of  this  ease  last  note 
§   110,  herein. 
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dinance  undertakes  to  go  beyond  that,  it  ceases  to  be  valid ; 
and  in  the  same  State  an  ordinance  enacted  under  statutory 
authority,^^    imposing   a   license   tax   on   telegraph    companies 
or  agencies  for  business  done  exclusively  within  the  city,   is 
valid"^     Such  charge  is  a  tax  and  not  a  condition  on  ^^■hich  the 
right  to  do  business  depends.     The  State  may  constitutionally 
gr'imt  to  a  city  the  power  to  raise  revenue  by  a  license  tax 
on  business,  and  the  exaction  of  a  license  fee  is  an  ordinary 
exercise  of  the  police  power  by  municipal  corporations.     These 
principles  especially    apply   to   quasi-public   corporations,    and 
whether  the  license  fee  is  exacted  under  a  power  to  license  or 
a   power  to   tax   is   unimportant,   if  the  power   to   do   either 
exists.^^      In    Tennessee   interstate   commerce    is   not   impeded 
by  a  railroad  privilege  tax,   for  taking  up   and   transporting 
freight  and  passengers  from  one  point  to  another  within  the 
State.^-     An  occupation  tax  on  gross  receipts  of  a  telegraph 
companv  is  onlv   valid   as  to   receipts  from  messages  carried 
and   deUvered  exclusivelv   within   the   State.^^     ^gain,   an   or- 


4»City  Council  of  Charleston  v. 
Postal  Teleg.  Co.  (C.  P.,  1891),  9 
Hy.  &  Corp.  L.  Jour.  1'29,  3  Am. 
Elee.  Caa.  50,  61,  02,  per   Izlar,  J. 

50  Act.  So.  Car..  Dec.  17,  1881. 

51  Postal  Teleg.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  5  Am. 
Elec.  Cas.  663.  14  Sup.  Ct.  1094, 
affg.  56  Fed.  419,  4  Am.  Elec.  Cas. 
620,  citing  Home  Ins.  Co.  v.  City 
Council,  93  U.  S.  116,  122;  Infor- 
mation V.  Jager,  29  S.  C.  438,  443; 
Uiggins  Ferry  Co.  v.  East  St. 
Louis,  107  U.  S.  365,  376,  3  Sup. 
Ct.  257.  and  other  cases. 

r.2  Knoxville  &  O.  R.  Co.  v.  Har- 
ris, 99  Tenn.  684,  43  S.  W.  115. 

S3  Western  Un.  Teleg.  Co.  v.  Ala- 
bama State  Board  of  Assessors,  132 
U.  S.  472,  10  Sup.  Ct.  161,  3  Am. 
Elec.  Cas.  1,  revg.  80  Ala.  273,  60 
Am.  Rep.  99,  1  Am.  Elec.  Cas.  844 
(§§  13,  15,  Act  of  Alabama,  Feb- 
ruary 17,  1885,  Laws  1884-5.  p.  1; 
Act  of  December   12,  1884,  subd.  6, 


§    1  ) .     In    order    to    determine    the 
taxable  value  of  the  property  of  au 
interstate   express    company    within 
the   State,  the   profit  of   such  com- 
pany may  be  valued  as  a  unit-pro- 
ducing   plant,    and    this    does    not 
amount  to  the  taxation  of  its  prop- 
erty outside  of  the  State.     Its  prop- 
erty    throughout     different     States 
constitutes  a  single  plant  united  in 
a  single  specific  use,  and  to  deter- 
mine   what    is    taxable    within    the 
State   its   contracts    for   transporta- 
tion,   and   the   necessary    capital    to 
carry  on  its  business,  whether  rep- 
resented   by   tangible    or    intangible 
property,    may    be    assessed.     San- 
ford  V.  Poe,  37  U.  S.  App.  378,  69 
Fed.  546,   16  C.  C.  A.  305,   165  U. 
S.   194,  17   Sup.  Ct.  305,  41   L.   Ed. 
G83;    rehearing    denied,    106    U.    S. 
185,    17    Sup.    Ct.    604;     American 
Express     Co.     v.     Indiana;     S.     C. 
Adams  Express  Co.  v.  Indiana;    S. 
C.  United  States  Express  Co.  v.  In- 
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dinanr'o  imposinc^  a  liconsc  iVc  uiM)n  j)oles  used  for  electrical 
wires  within  a  borough  is  not  invalid  for  want  of  a  j)rovision 
as  to  the  enforcement  of  payment.  In  such  case  assumpsit 
may  be  maintained  therefor.''^  Tnder  a  Virginia  decision  if 
a  telegra|)h  company  or  agency  is  engaged  in  interstate  com- 
merce the  license  tax  imposed  upon  it  f(»r  business  done 
within  a  city  cannot  l>e  in  excess  of  what  would  be  the  tax 
upon  its  i)roperty  within  the  city  limits  under  the  ordinary 
modes  of  taxation  and  tlic  payment  of  such  a  license  tax 
cannot  Ix'  made  a  j)rere(piisite  to  the  right  <»f  snch  company 
or  agency  to  carry  on  its  Inisiness.'"''  And  a  power  conferred 
on  a  municipal  corporation  to  recpiire  a  license  tax  for  *'  any 
business,  trade,  occupation,  calling  or  any  other  thing"  for 
which  the  State  does  or  nuiy  re(piire  a  license,  is  a  general 
])ower  of  taxation,  subject  only  to  snch  limitations  as  are  im- 
posed bv  the  Constitution  of  the  State  or  of  the  United 
States.^" 


J;  10  1.  Commerce  —  Federal  Constitution  —  License  fee,  etc. 
—  Outside  State,  city  or  local  g^overnment. —  A  State  has  no 
power  to  authorize  the  imposition  of  u  license  fee  or  tax  upon 
the  business  of  a  telegraph,  telephone  ur  other  couipauy  en- 
gaged in  interstate  commerce,  where  said  fee  or  tax  covers 
or    includes    business    dom»    exclusively    outside    of    the    State. 


diana,  lti5  L'.  S.  i'^.").  17  Sup.  Ct. 
991;  rehearing  denied,  106  U.  S. 
185,  17  Sup.  Ct.  004. 

3-»  So  held  ill  Taylor  v.  Central 
Penn.  Teleph.  &  S.  Co.  (C.  P.).  4 
Lack.  Le^r.  News.  101.  See  Kittan- 
ninj,-  EIoc.  L.  H.  &  P.  Co.  v.  Kit- 
tanning,  11  Penn.  Super.  Ct.  31. 
Where  a  license  tax  on  telegraph 
poles  is  for  inspection  purposes,  it 
does  not  constitute  a  regulation  of 
interstate  coninierce.  Borough  of 
North  Braddock  v.  Central  Dist.  & 
P.  Teleg.  Co..  11  Penn.  Super.  Ct. 
24. 

55  Postal  Teleg.  Cable  Co.  v.  City 
of  Richmond,  99  Va.  102. 

50  Norfolk  &   Western  Ry.  Co.  v. 
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Town  of  Sullolk,  103  Va.  498.  Hold- 
ing also  that  a  municipal  corpora- 
tion could,  under  the  Constitution 
of  1809.  impose  a  licen.se  ta.\  upon 
a  railroad  company  doing  business 
in  said  corporation,  and  that  the 
fact  that  such  company  was 
obliged,  in  order  to  discharge  its 
duties,  to  operate  its  road  through 
the  corporation,  was  an  immaterial 
one,  where  the  ordinance  imposing 
the  tax  did  not  make  its  payment 
a  condition  precedent  to  doing  busi- 
ness, citing  Postal  Teleg.  Cable  Co. 
V.  City  Council  of  Charleston,  152 
U.  S.  692,  14  Sup.  Ct.  1094,  38  L. 
Ed.  871.  and  numerous  other  cases. 
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This  is  true  whether  the  charge  imposed  be  called  a  license, 
privilege,  business  or  occupation  tax,  or  a  license  fee  or  rental, 
or  a  tax  for  revenue,  or  by  any  other  name.     Neither  a  btate 
nor  any  municipality  or  other  local  governmental  agency  has 
power   to   materially  bm-den,    obstruct   or   otherwise    regulate 
interstate  commerce.     This  rule  is  well  settled  and  the  doctrine 
runs  clearlv   and  indisputably  through  all  the  cases  wherem 
the  principles  governing  interstate  commerce  have  been  con- 
sidered ^ '     It  would  seem,  therefore,  to  clearly  and  logically 
follow  that  the  exercise  in   this  respect  of  the  powers  of  a 
municipality  or  other  local  government  would  necessarily   be 
limited  to  such  business  of  these  interstate  agencies  as  is  done 
within  the  municipal  or  local  governmental  limits.      So  an  or- 
dinance is   invalid   which  exacts   a  license  of  telegraph  com- 
p-mies  or  a.>cncies  for  business  done  within  the  State  and  not 
including   that    done    without   the    State.     xVnd   this    is    true, 
although  the  State  statute  permits  the  imposition  of  a  license 
fee  for  the  transaction  of  any  kind  of  business  within  the  city 
limits,=^^  and  although,  in  estimating  a  license  tax,  the  busi- 
ness of  the  company  within  the  State  is  only  considered.  ^  A 
statute  is  invalid  as  to  interstate  commerce,  which  authorizes 
cities   to  levy   a   license   tax   on   telegraph,   telephone,   electric 
light,  expres^,  etc.,  companies  doing  business  and  having  an 
office  in  the  city,  but  whose  business  extends  without  the  city. 
If    however,   there   is  an  express   exception  of  business  done 
without  the  State  the  ordinance  would  not  be  void  in  respect 
to  interstate  commerce.«'>     It  is  also  held  that  an  ordinance 
requiring  a  license  tax  from  every  express  company  for  busi- 
ness   exclusively    within    a    city,    does    not    apply    to    such 
a  companv  where  it  does  no  business  beginning  and  endmg 
within  said  city.«^     So  a  license  tax  imposed  by  a  municipality 
5T  Western  Un.  Teleg.  Co.  v.  Fre-  ^^  Southern  R.  Co.  v.  Asheville,  09 

mont,  39  Neb.  692,  26  L.  R.  A.  698.       Fed.  359. 

4    Am     Elec.    Cas.    626.    58    N.    W.  eo  Western    Un.    Teleg.    Co.    and 

415  See  citations  of  this  case,  §  Postal  Teleg.  Cable  Co  v^  C.ty 
m  herein  the  numerous  eases  Council  of  Charleston,  56  Fed.  419, 
•t  d  throughout  this  chapter.  affd.   153  U.  S.  692,  38  L^  Ed.  8.1, 

08  City   Council    of   Charleston    v.       U   Sup.   Ct.    1094.     See   Mem.   Dec. 
Postal  Teleg.  Cable  Co.    (C.  P.,  So.  ci  Leavenworth  v.  Smith,  5  Kan 

CHr     1891 )    9  Ry.  &  Corp.  L.  Jour.       App.  165,  48  Pac.  924,  citing  West- 
w  •'.  wVlec'cas.  56  em  Un.  Teleg.  Co.  v.   Fremont,  39 


129,  3  Am.  Elec.  Cas.  56. 
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cannot  include  business  of  a  telegraph  company  or  agency 
done  to  and  from  points  without  the  State  although  such  fee 
may  be  imposed  for  business  done  exclusively  within  the  city."^ 

§  105.  Commerce  —  Federal  Constitution  —  License  fee,  etc. 
—  Outside  State,  city  or  local  government  continued. —  in  Ahi- 
bama  it  is  decided  that  a  liconso  or  privilege  ta.\  nuiy  bo  im- 
posed, by  ordinance,  upon  the  business  of  carrying  passengers 
or  freight  from  the  city  to  points  outside,  but  within  the 
State,  and  that  such  ordinance  does  not  conflict  with  the  inter- 
state commerce  provisions  of  the  United  States."^  In  Ne- 
braska an  ordinance  imposed  a  license  or  occupation  tax  for 
the  ])rivilege  of  trunsueting  telegraphy  within  the  city,  but 
the  license  was  held  valid,  even  as  to  telegrams  sent  from  or 
transmitted  to  points  outside  the  city,  but  wholly  within  the 
State.  And  so,  although  the  language  of  the  statute  conferring 
the  power  on  the  city  to  impose  such  license  or  ta.x  was  "  on 
any  occupation  or  business  within  the  limits  of  the  city." 
The  petition  and  demurrer  thereto  were,  however,  evidently 
an  important  factor  in  arriving  at  the  decision,  as  we  have 
noted  elsewhere.*^"*  Again,  in  a  frequently  cited,  approved 
and  sometimes  doubted  case,  decided  in  the  United  States  Su- 
preme Court,  it  is  held  that  a  license  tax  on  the  business  of 
an  express  company  in  a  city  is  valid,  when  graduated  so  as 

Neb.   092,  2G  L.   R.  A.  69S,  4  Am.  02  Postal  Tolcg.  Cable  Co.  v.  City 

Elec.  Cas.  626,  58  N.  VV.  415;  West-  of  Richmond,  99  Va.  102. 

ern  Un.  Teleg.  Co.  v.  Alabama,  132  03  Alabama  G.  S.  R.  Co.  v.  Besse- 

U.  S.  472,  2  Inter.  Com.   Rep.  726,  mer,  113  Ala.  608,  21  So.  04,  6  Am. 

33  L.  Ed.  409,  30  Am.  &  Eng.  Corp.  &   Eng.   R.   Caa.    (X.   S.)    410.     Ex- 

Cas.  583;    Los  Angeles  v.  Southern  amine     Southern     Express     Co.     v. 

Pae.  R.  Co.,  01  Cal.  59;  Sacramento  Maj'or,  etc.,  of  Tuscaloosa,  132  Ala. 

V.  California  Stage  Co.,  12  Cal.  134.  320. 

"(Both    these    California    cases    are  «*  Western  Un.  Teleg.  Co.  v.  Fre- 

cited  in  Western  Un.  Teleg.  Co.  v.  mont,  39  Neb.  692,  20  L.  R.  A.  098, 

Fremont,    above    noted,    at    4    Am.  58  N.  W.  415   (see  citations  of  this 

Elec.  Cas.  032,    034.)      Distinguished  case,   §    107,    herein),   4    Am.    Elec. 

in     Postal     Teleg.     Cable     Co.     v.  Cas.    020,   031,    032;    New   York    v. 

Charleston,  153  U.  S.  692,  4  Inter.  Chicago,   B.   &   Q.   R.   Co.,   56   Neb. 

Com.    Rep.    637,   38   L.    Ed.    871,   5  572,  578,  76  N.  W.  1065,  14  Am.  & 

Am.    Elec.    Cas.    663,    14    Sup.    Ct.  Eng.   R.  Cas.    (N.  S.)    200.     See  § 

1094.     This  last  case  affirms  50  Fed.  107,  herein. 
419,  4  Am.  Elec.  Cas.  620. 
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to  be  highest,  when  the  business  licensed  included  making- 
contracts  for  transportation  beyond  State  limits.*^^  The  fore- 
going decisions  evidence,  however,  the  fact  that  the  mode  or 
method  of  fixing  the  tax  is  of  little  importance.  It  is  also 
apparent  that  courts  are  inclined  to  favor  the  taxing  power  of 
a  State,  and  the  collection  of  license  and  the  like  fees  or  taxes 
whenever  the  charge  made  constitutes  a  fair  burden  upon  the 
business  or  occupation  assessed,  and  are  strongly  disposed  to 
sustain  the  same,  unless  upon  the  issue  clearly  raised  and 
before  the  court  said  charges  are  unreasonably  excessive,  or 
undeniably  an  interference  with  or  burden  upon  interstate 
commerce,  or  a  regulation  thoroof.  The  underlying  principle 
or  reason  being  that,  while  States  should  not  encroach  upon 
Federal  constitutional  rights  as  to  commerce  and  its  regula- 


C5  Osborne  v.  Mobile,  16  Wall. 
(U.  S.)  479.  In  this  case  the  ordi- 
nance required  every  express  or  rail- 
road company  doing  business  in 
that  city,  and  having  a  business  ex- 
tending beyond  tlie  State  limits,  to 
pay  an  annual  license  of  $500;  if 
the  business  was  confined  within  tlie 
limits  of  the  State  the  license  fee 
was  only  $100;  if  confined  within 
the  city  it  was  $50;  subject  in  each 
ease  to  a  penalty  for  neglect  or  re- 
fusal to  pay  the  charge.  AfTd.  in 
Pick-hard  v.  Pullman  Car.  Co.,  117 
U.  S.  34,  6  Sup.  Ct.  635;  referred 
to  as  authority  in  Robbins  v.  Shelby 
Taxing  Dist.,  120  U.  S.  489,  7  Sup. 
Ct.  592,  in  dissenting  opinion; 
cited  in  Western  Un.  Telcg.  Co.  v. 
City  of  Richmond,  26  Graft.  (Va.) 
1,  1  Am.  Elec.  Cas.  149,  1.52,  157; 
al'io  in  Western  Un.  Teleg.  Co.  v. 
State  Board  of  Assessment,  80  Ala. 
27.3,  1  Am.  Elec.  Cas.  844,  853; 
also  in  S.  C,  132  L.  S.  472,  10  Sup. 
Ct.  161,  3  Am.  Elec.  Cas.  1,  4; 
also  in  Leloup  v.  Port  of  ]Mobile, 
127  U.  S.  640,  8  Sup.  Ct.  1380,  21 
Am.  &  Eng.  Corp.  Cas.  26,  12  Inter. 
Com.  Rep.  134,  2  Am.  Elec.  Cas.  79, 


83 ;  denied  in  S.  C,  2  Am.  Elec. 
Cas.  86;  considered  as  occupying 
"  a  most  unique  position,"  and  said 
to  hold  that  "  a  privilege  tax  levied 
upon  an  express  company  having 
business  intra-territorial,  as  well  as 
extra-territorial,  was  not  invalid  or 
repugnant  to  the  interstate  com- 
merce clause  of  tiie  Federal  Consti- 
tution." In  Postal  Teleg.  Cable  Co. 
V.  Adams,  71  Miss.  555,  42  Am.  St. 
Rep.  478,  4  Am.  Elec.  Cas.  006,  008, 
609,  14  So.  30,  but  followed  in  part 
in  S.  C.,  4  Am.  Elec.  Cas.  006,  613, 
which  was  affd.,  155  U.  S.  688,  39 
L.  Ed.  311,  5  Am.  Elec.  Cas.  636. 
Examine  Norfolk  &  Southern  R. 
Co.  V.  Pennsylvania,  136  U.  S.  114, 
10  Sup.  Ct.  958;  Philadelphia  & 
Southern  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  7  Sup.  Ct. 
1118;  Horn  Silver  Mining  Co.  v. 
New  York,  143  U.  S.  305;  Cleve- 
land, Cincinnati,  etc.,  Ry.  v.  Backus, 
154  U.  S.  439,  445 ;  Vicksburg  Bank 
V.  Worrell,  67  Miss.  47,  58,  7  So. 
219;  Pullman  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  11  Sup. 
Ct.  876;  Maine  v.  Grand  Trunk  Ry., 
142  U.  S.  217,  12  Sup.  Ct.  121,  163. 
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tion,  the  reverse  of  the  proposition  equally  prevails;  or  in 
other  words,  the  rights  of  both  Focicral  aiul  State  Govern- 
ments siiouM  Ix-  so  exercised  that  neither  will  conflict  in  a 
material   degree  with  tiie  other. 

§  100.  Commerce  —  Federal  Constitution  —  Rental  for  poles 
in  streets. —  it  is  held,  in  the  L'nited  States  Supreme  Court, 
that  an  ordinance  requiring  the  i)ayment  of  a  tixed  sum  for 
each  and  every  telegraj)!!  or  telephone  pole  erected  or  used  in 
the  streets,  alleys  or  puhlic  places  of  a  city  does  not  imjiose  a 
tax  on  the  property  or  business  of  the  oumpauy,  or  a  privilege 
or  a  license  tax,  but  that  such  charge  is  in  the  nature  of  a 
rental  or  a  pecuniary  compensation  to  the  general  public  for 
being  deprived  of  the  use  of  that  portion  of  the  strei-t  ex- 
clusively api)ropriated,  by  placing  said  poles."®  In  a  KJuxle 
Island  case  the  court  says:  "Whether  or  not  the  city  may 
not  properly  obtain  a  revenue  from  petitioner,  by  way  of 
charging  a  rental  for  the  use  of  that  j)art  of  the  public  streets 
occupied  by  said  poles  and  wires,  as  has  been  done  in  other 
States,''^  we  are  not  called  u]>on  to  decide,  but  we  do  not 
think  they  are  taxable  to  the  corj)oration  owning  them,  either 
as  real  or  personal  estate.'"'^  In  Mississij)j)i  an  ordinance 
was  entitled,  "  An  ordinance  to  fix  the  rent  charged  telegra]di 
*  *  *  companies  *  *  *  for  the  use  of  the  streets," 
and  it  was  held  that  such  charge  w'as  not  a  tax,  but  a  rent  pure 
and  simple,  anil  that  the  enactment  did  not  regulate  the  use 
of  its  wires  and  poles  by  the  telegraph  company,  nor  the  use 

«o  St.  Louis  V.  Western  Un.  TelcjT.  Rep.    178,    2    Am.    Elec.    Cas.    IIG; 

Co.,  148  U.  S.  92.  .37  L.  Ed.  380.  4  City     of     New     Orleans     v.     Great 

Am.    Elce.    Cas.    102.    1.3    Sup.    Ct.  Southern   Teleph.    &    Teleg.   Co.,   40 

485;   S.  C,   149   U.  S.  465,   13  Sup.  La.  Ann.  41,  8  Am.  St.  Hep.  502,  2 

Ct.   990,  4   Am.   Elec.  Cas.    115;    S.  Am.    Elec.    Cas.    122.    27    Am.    Law 

C.    (U.  S.  C.  C,  E.  D.  Mo.,  1894),  Hep.    (N.  S.)   420,  note,  3  So.  533; 

63  Fed.  68,  5  Am.  Elec.  Cas.  43.  :Mutual    Un.  Teleg.   Co.   v.   Chicago, 

CT  Citing  St.  Louis  v.  Western  Un.  10  Fed.  300.  10  Am.  Elec.  Cas.  500. 

Teleg.  Co.,  148  U.  S.  92,  37  L.  Ed.  cs  Newport  Ilium.  Co.  v.  Tax  As- 

380,  4  Am.  Elec.  Cas.  102,   13  Sup.  sessors   Newport.    19    H.    I.    G32,   36 

Ct.  485;    St.  Louis  v.   Western   Un.  Atl.   420,  36   L.    I?.   A.   206.   6   Am. 

Teleg.   Co.,    149    U.   S.   465.   4    Am.  Elec.  Cas.  659,  666,  667,  per  Tilling- 

Elec.  Cas.  115;  Lancaster  v.  Edison  hast,  J. 
Elec.    Ilium.    Co.,    8    Penn.    Co.    Ct. 
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of  the  streets  by  said  company  in  the  occupation  of  them  by 
poles.«» 

§  106a.  Where  entire  control  of  streets  is  granted  city  — 
Power  as  to  rental  charges. —  Where  the  legislature  grants  by 
statute  to  a  city  the  entire  control  of  its  streets,  such  a  grant 
includes  the  power  to  demand  and  receive  by  way  of  rental 
compensation  for  facilities  afforded  to  a  telegraph  company  for 
a  use  and  occupation  not  enjoyed  by  the  general  public;  es- 
pecially so  where  no  machinery  is  provided  by  statute  for  the 
levy  and  collection  of  such  compensation,  charges,  or  rental 
by  the  State.  The  entire  control  so  granted  would  evidently 
appear  to  be  a  more  absolute  delegation  of  power  than  a  grant 
of  authority  to  regulate,  and  the  above  would  apply  though, 
such  charge  or  rental  be  called  a  tax,  as  ''  Taxes  "  in  constitu- 
tions  and    statutes   does   not  generally   mean   such   charges."^*^ 

§  107.  Conmierce  —  Federal  Constitution  —  License  fee,  etc., 
valid  —  Special  conditions. —  In  some  of  the  cases  wherein  such 
license  fee  or  tax,  or  privilege  or  occupation  tax,  and  the  like, 
have  been  held  valid,  special  conditions  have  existed,  which 
have  necessarily  affected  the  decision.  This  is  illustrated  by 
a  case  where  the  imposition  of  a  license  tax,  which  the  court 
said  appeared  vei-y  large,  was  sustained.  There  was  no  proof, 
however,  that  the  tax  was  unreasonable,  and  it  was  declared 
that  it  could  not  be  determined  as  a  matter  of  law,  without 
proof,  that  it  was  excessive,  oppressive  or  prohibitive,  and 
that  the  mere  amount  of  the  tax  did  not  prove  its  invalidity.'^ 
So,  in  another  decision,  it  was  held  that  a  license  fee  might  be 
imposed  upon  a  telegraph  company  for  the  privilege  of  trans- 

69  Hodges   V.   Western   Un.    Telog.  L.  Ed.  399 ;  Western  Un.  Teleg.  Co. 

Co     72  Miss.  910,  18  So.  84,  29  L.  v.  Borough  of  New  Hope,  187  U.  S. 

R.  A.  770,  5  Am.  Elec.  56.  419,  23  Sup.  Ct.  204,  47  L.  Ed.  240; 

TO  City     of     Memphis     v.     Postal  Athintie    &    Pacific    Teleg.    Co.    v. 

Tele"   Cable  Co.,  145  Fed.  602.revg.  Philadelphia,  190  U.  S.  IGO,  23  Sup. 

in    part    139    Fed.    707    and    citing  Ct.    817.    47    L.    Ed.    995;    Western 

upon   the    power    to   collect    reason-  Un.   Teleg.   Co.   v.    Pennsylvania    R. 

able    rental    charges:    Postal    Teleg.  R.  Co.,  195  U.  S.  540,  5G6,  25  Sup. 

Cable  Co.  V.  Baltimore,  79  ild.  502,  Ct.  133,  49  L.  Ed.  312. 

"9    \tl.  819,  24  L.   R.  A.   161,  affd.  "^  Re  Chipchase,  56  Kan.  357,  43 

156  U.  S.  210,  15  Sup.  Ct.   356.  .39  Pac.  2G4.  6  Am.   Elec.  Cas.  92. 
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actinc^  buainosii  within  a  city,  oven  though  tho  messages  nv 
ceivod  and  (lelivorcd  within  the  city  wore  transniiltod  to  and 
from  points  outside  tho  municipality,  hut  witliin  tho  State. 
But  tho  court  said:  "The  petition  (•x|)rt'ssly  avers,  which  tlio 
dcniurror  achiiits  to  ix*  true,  that  phiintitT  in  error  was  and  is 
engaged  in  carrying  on  within  tlie  corporate  limit-;  of  said 
city  tlie  l)Msiness  and  occnj)ation  descrilx-d  in  paragraph  1 
of  the  ordinance  under  consi(h'ration.  l*hiintitT  in  error  is, 
therefore,  carrying  <»n  a  l)usine88  or  (H'cupation  in  the  city  of 
Fremont,  within  the  meaning  of  the  statute,  an<i  is  liahh'  to 
tho  license  tax  imposed  hy  the  nuinicipal  authorities."'-  In 
a  Xew  York  case  it  was  decided  that  a  license  fe<»  or  like 
charges  might  U'  imposed  by  the  city  of  Philadelphia  upon 
telegraph  companies  hy  virtue  of  the  p<dice  power;  al>o,  that 
said  charges  were  for  regulation  and  nut  for  revenue,  ami  that 
they  were  not  a  tax  on  business,  but,  if  so,  they  were  invalid. 
But  tho  orilinances  in  question  related  to  the  safcfty  of  the 
citizens  and  of  their  property,  and  to  tho  inspection  i>f  wiri'>. 
They  were,  theroton',  upon  their  face,  an  exorcise  of  the  policr 
power,  and  in  addition,  all  charges  were  removed  from  wires 
which  Wore  placed  underground.'^  So,  in  another  ca-<«-  where 
u  license  tax  was  autlu^rized  to  be  imiK»ie<l  by  citie>  <d'  tin* 
third  class  upon  ditTeront  kinds  of  business,  including  exj)rcs>. 
tolephuuo  and  other  corporations  and  individuals  furnishing 
communication,  light,  heat,  or  j)ower,  it  was  held  that  tho  tax 
need  not  be  the  same  upon  each  of  the  ditTerent  classes  speci- 


">-  Western  I'n.  Teleg.  Co.  v.  Fre- 
mont. 39  Neb.  692.  20  L.  H.  .\.  098, 
4  Am.  Elec.  Cas.  620.  G.U.  0:52.  .18 
N.  \V.  415.  Followed  upon  i)rin- 
ciple  involved  in  City  of  York  v. 
Chieago,  Burlington  &  Qiiincy  R. 
Co..  56  Neb.  572.  76  N.  \V.  1065. 
See  Western  I'n.  Teleg.  Co.  v. 
Hughes,  104  Va.  240;  Western  Un. 
Teleg.  Co.  v.  Reynolds,  100  Va.  459, 
93  Am.  St.  Rep.  971.  41  S.  E.  856. 
Examine  as  to  principle  involved 
Kehrer  v.  Stewart,  197  U.  S.  60,  49 
L.  Ed.  063.  25  Sup.  Ct.  403;   Han- 


lev  v.  KauHas  City  Southern  \\y. 
Co..  1S7  I'.  S.  017.  23  Sup.  Ct.  214. 
47   I..   K.I.  3:!3. 

"^  I'liiladelphia  v.  Postal  Teleg. 
Cable  Co..  ete..  07  Hun  ( X.  V.).  21, 
.50  X.  V.  St.  U.  301.  21  X.  Y.  Supp. 
550.  4  Am.  Elec.  Cas.  92.  See 
Philadelphia  v.  Western  Un.  Teleg. 
Co.,  81  Fed.  948.  82  Fed.  797,  revd.. 
but  on  difTercnt  ground  (Aug., 
1898)  ;  Western  Un.  Teleg.  Co.  v. 
Philadelphia  (Penn.),  12  All.  144, 
2  Am.  Elec.  Cas.  98,  11  Cent.  Rep. 
192. 
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fied."^*  Again  it  is  held  that  the  city  of  St.  Louis  might  im- 
])ose  a  reasonable  charge  in  the  nature  of  a  rental,  for  the  ex- 
clusive use  of  a  certain  part  of  its  streets  for  poles  for  elec- 
trical wires ;  but  that  city  had  full  control  of  its  streets  in  this 
respect,  and  represented  the  imblic  in  relation  thereto;  the 
charter  of  the  city  not  being  derived  from  legislative  grant,  but 
having  been  framed  under  ex]u-ess  authority  of  the  people  of 
the  State,  given  by  the  Constitntion."^ 

^  108.  Commerce  —  Federal  Constitution  —  License  fee.  etc., 
void  —  Special  conditions. —  In  certain  cases  the  imposition  of  a 
charge,  under  nuuiicipal  ordinance,  uikju  a  telegraph  or  other 
electrical  company's  poles  or  wires,  have  been  held  void  by 
reason  of  some  special  conditions  operating  as  a  determining 
factor.  Thus,  an  ordinance  required  the  payment  of  $5  per 
vear  uj)on  every  pole  erected  or  then  in  use,  "  said  payments 
t(.  be  in  consideration  of  the  privilege  of  entering  upon,  using, 
and  permanently  occupying  the  streets,  ways  and  places  of  the 
citv  f(»r  private  property."  A  prior  ordinance  granted  to  the 
teleplione  company  the  right  to  construct  and  maintain  its  line? 
wirliin  the  city,  under  conditions  which  amounted  to  a  contract. 
The  line  was  constructed  and  :in  expensive  and  valuable  tele- 
phone phmt  WHS  establislieih  Tlie  contract  with  the  city  wns 
also  fullv  complied  with.  The  conrt,  therefore,  held  that  the 
later  ordinance  could  not  be  upheld  ;  that  the  charge  imposed 
was  not  a  tax  either  on  property,  or  a  license,  and  could  not 
be  sustained  as  an  exercise  of  the  taxing  power;  that  it  was 
not  an  exercise  of  the  police  power,  as  no  consideration  of  pub- 
lic morals,  health,  or  convenience  was  involved;  and  tliat  the 
citv  could  not  disregard  its  contract  and  impose  new  and  oner- 
ous conditions.'^*'      This  doctrine  as  to  contracts  has  been  ap- 

74  Hanisburg  v.  East  Harrisburg  Am.  Eire.  Cas.  122,  3  So.  ,5.33.  See 
Pass.  Ry.  Co.  (C.  P.),  4  Penn.  Dist.  also  Mayor  of  New  York  v.  Third 
Kep  '  G83.  Ave.  R.  Co.,  33  N.  Y.  42;  Mayor  of 

75  St  Louis  V.  Western  Un.  Teleg.  New  York  v.  Twenty-third  St.  Ry. 
Co..  149  U.  S.  465.  13  Sup.  Ct.  900,  Co.,  113  N.  Y.  311,  22  N.  Y.  St.  R. 
4  \m  Elec  Cas.  115,  148  U.  S.  92,  958,  21  N.  E.  60,  aflfg.  48  Hun  (N. 
13  Sup.  Ct.  485,  37  L.  Ed.  380,  4  Y.).  552,  16  N.  Y.  St.  R.  137.  Ex- 
Am.  Elec.  Cas.   102.  amine  Mayor  of  New  York  v.  Third 

76  City  of  New  Orleans  v.  Great  Ave.  R.  Co.,  117  N.  Y.  404,  27  N. 
Southern   Teleph.   &    Teleg.   Co..   40  Y.  St.  R.  170.  22  N.  E.  755. 

La.  Ann.  41.  8  Am.  St.  Rep.  -502,  2 
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proved  ])v  tlio  Fcdcial  courts, '^^  so  the  jjrant  of  an  oa^pmont 
grunted  by  a  Stat«'  or  city,  with  a  cunditioti  attaclied  to  U'  jmt- 
foriiieil  by  tlic  jiruntee,  U'lieticial  to  the  grantor  wlii-n  accepted 
by  the  grantii",  and  actcil  on  by  l>*th  parties,  constitutes  a  con- 
tract iM'twecn  them  fmni  which  neither  party  can  rece<h',  ex- 
cej)t  upon  tlu'  terms  provided  for  or  contemplated  bv  the  con- 
tract.^** And  in  tiiis  easo  certain  condition.s,  whereby  tlio  city 
reserved  the.  use  of  cnissarms  of  teh-graph  pol(>s,  having  lieen 
accej)ted,  it  was  liehl  that  a  rental  for  tlie  use  tlu-reof  couM 
not  be  tliereaftrr  «'.\acted  t'n>in  the  telegraph  companv.  In  a 
^Iississip|)i  cas(r  tlie  statutes  authori/.ecl  any  telegraph  com- 
pany chartere<j  under  tiie  laws  of  that  or  any  other  Stat<',  upon 
making  due  com|M'nsation,  to  construct,  nuiintain  and  oj)erate 
telegrajih  lines  on,  a<'ross,  or  along  all  stre<'ts;  but  no  comp<'n- 
sation  was  provided  for  citi<'s  in  case  their  streets  slioidd  Ix* 
used,  and  it  was  held  that  a  telegraph  company  which  had  en- 
tered und<r  this  statute,  upon  a  city's  streets,  coidd  not  there- 
after be  charged,  by  ordinance,  a  rental  for  such  use  and  occu- 
pation, and  that  said  charge  was  not  a  tax.  The  onlinance 
also,  in  terms,  was  entitled,  "  An  onlinance  to  fix  the  rent 
charged  telegraph  ♦  *  *  companies  ♦  ♦  *  for  the 
iisc  of  the  streets."  '^     And  the  same  ruling  has  been  made  in 

77  Ajiiirovcd    liut   (li'^tinpuistiod    in  (;n-at    Soiitticrn    Tplt-ph.    i    Tfleg. 

St.  Loiiis  V.  Ufstcin  I'a.  Tdr^'.  Co.,  Co.,  40  Lji.  Ann.  41,  8  Am.  St.  Rep. 

148  U.  S.  02.  i:i  Slip.  Ct.  4S.-.,  .{7  L.  .-)(l_',    2    Am.    Klrc.   fas.    122.    3   So. 

Kil.  3S0,  4  Am.  Klic.  (us.  In2.   112.  r>:V.].     Mi.tsouri:     State   v.   Corrignn 

citing   ('ommonwi'allli    v.   Xi-w   Hed-  St.   Uy.  Co.,  8.5  Mo.  204.     Meic  .let- 

ford   Hridpc,  2  Gray    (Mass.),  339;  scy.     State,  Hudson  Telrph.  Co.  v. 

Kansas    City    v.    Corrijjan,    SO    Mo.  Mayor,  otr.,  Jersey  City.  4!)  N.  J.  L. 

07:   Cliicapo  v.  Sheldon,  !)  Wall.  ( I'.  ;W).J.   2    .Am.    Klee.   Cas.    l.'t.J.    S    Atl. 

S.)    oO,   as    heing  controlled   by   the  123.      Vermont:      Rutland      Kh-ctric 

same  principle  as  to  contracts,  L.  Co.  v.  .Marlile  City   Klec.   I..  Co., 

7>  St.  Louis  V.  Wcst.Tn  In.  Tel  eg.  0.5  Vt.  377,  20  Atl.  03.5.  4  .\m.  Elcc. 

Co.    (U.  S.  C.  C.  E.  D.  Mo.,  181)4).  Cas.  250;    Dill,  on   .Miin.  Corp.    (.3d 

03  Fed.  68,  5  Am.  Elec.  Cas.  43,  45,  ed.).   par.   472.     But    see   St.    Louis 

40.  per  Phillips,  Dist.  .T..    (citing).  v.    Western    L'n.   Teieg.  Co..    140   U. 

luilcd  Slnt(fi:     Coast   Line   1?.   Co.  S.  405,  4  .Am.   Elec.  Cas.    115,    121, 

V.    Mayor.    30    Fed.    040.     lUinois:  13    Sup.    Ct.    990.    37    L.    Ed.    810; 

City  of  Quincy  v.  Bull,  100  III.  342.  Landsdowne  v.  Citizens'  Elec.  L.  & 

Indiana:     Western    Paving    Co.    v.  P.  Co.    (C.  P.).  7  Del.  Co.  Hep.  173. 

Citizens'  St.  Uy.  Co..   128  Ind.  .525.  to  Hodges  v.    Western   Un.  Teleg. 

26  N.  E.  188.  28  N.  E.  88.     Louis-  Co..  72  Miss.  010.  18  So.  84.  29  L. 

iana:     City     of     N«w     OrloajiB     v.  K.    A.    770.    .5    Am.    Elec.    Can.    56, 
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Wisconsin  as  to  telephone  companies.^'^  In  a  federal  case  it 
is  decided  that  an  ordinance  is  void  which  imposes  a  tax  or 
rental  for  the  use  of  city  streets,  npon  the  poles  of  a  telegraph 
company,  which  has  constructed  and  maintained  its  lines  under 
a  State  statute  authorizing  such  construction  and  operation 
upon  streets  and  highways  of  towns  and  cities  upon  the  pre- 
scribed condition  and  consideration  that  official  messages  be  im- 
meditely  dispatched.^^ 

§  109.  Commerce  —  Federal  Constitution  —  License  fee,  etc., 
void  continued.—  A  license  tax  may  be  void  because,  exacted  by 
a  borough  which  has  no  charter  authority  to  impose  such  a 
tax,^^-  or  such  ordinance  may  be  invalid  because  not  excepting 
United  States  telegraphic  despatches  or  those  of  its  officers  and 
a-cnts,  or  because  it  is  restrictive  or  prohibitive  as  to  interstate 
cummerce.^3  So  a  municipal  legislative  enactment  may  be  void 
which  imposes  a  license  tax  covering  the  entire  operations  of 
a  telegraph  company.**^      And  an  ordinance  is  invalid  which 


Miss.  Act  1886,  §   1,  Laws  188G,  p. 
9.3,  "  It  is   manifest  tliat  the  State 
having  'supreme  and  transoentknt ' 
power  over  tlie  streets  of  Meridian, 
granted  the  right  to  so  use  and  oc- 
cupy the  streets  witlioiit  eonii>ensa- 
tion  to  the  State  or  tlie  city,  tlien 
the    city    of    Meridian,    a    politieal 
municipal   subdivision  of  tlie  State, 
cannot   by  ordinance   affect   the   li- 
cense thus  granted.     It  is  revocable 
at  the  pleasure  of  the  State,  but  not 
of    the    city,    unless    granted    such 
power  by  the  State,  so  far  as  it  af- 
fects   it."     Hodges   v.    Western    Un. 
Teleg.  Co.,  72  Miss.  910.  IS  So.  84. 
5  Am.  Elec.  Cas.  56,  59,  per  Whit- 
field, .1. 

«o  Wisconsin  Teleph.  Co.  v.  City 
of  Oshkosli.  62  Wis.  32,  1  Am.  Elec. 
Cas.  G87,  21  N.  W.  828.  See  New 
Castle  V.  Electric  Co.,  16  Penn.  Co. 
Ct.  Rep.  66.3.  6  Am.  Elec.  Cas.  87. 
But  see  contra.  Landsdowne  v.  Citi 
rens'  Elec.  L.  &   P.  Co.    (C  P.).   T 


Del.  Co.  Rep.  173;  McKeesport  v. 
McKee.sport  &  R.  Pass.  R.  Co.,  2 
Super.  Ct.    (Penn.)    242. 

81  City  of  Memphis  v.  Postal 
Teleg.  Cable  Co.  (U.  S.  C.  C,  Tenn. 
1905),  1.39  Fed.  707,  Acts  Tenn.. 
1885,  p.  120,  c.  66,  revd.  in  part, 
145  Fed.  002. 

8.;  Rorough  of  Philipsburg  v.  Cen. 
tral  Penn.  Teleph.  &  S.  Co.  (C.  P., 
Penn.,  1888),  22  Week.  Notes  Cas. 
573,  2  Am.  Elec.  Cas.  105. 

83  City  Council  of  Charleston  v. 
Postal  Teleg.  Cable  Co.  (S.  C. 
1801),  9  Ry.  &  Corp.  L.  .Jour.  129. 
3  Am.  Elec.  Cas.  56.  See  Western 
L'n.  Teleg.  Co.  v.  Village  of  Wake- 
field (Neb.,  1903),  8  Am.  Elec.  Cas. 
380,  384,  95  N.  W.  6.59. 

84Leloup  V.  Port  of  Mobile,  127 
U.  S.  040,  8  Sup.  Ct.  1380,  32  L. 
Ed.  311,  21  Am.  &  Eng.  Corp.  Cas. 
C2.  12  Inter.  Com.  Rep.  134.  2  Am. 
Elec.  Cas.  79.  The  ordinance  in 
thi«  case  was  simply  "on  Ul9- 
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levies  a  tax  pure  and  simplo,  siifTificnilv  lariio  to  onahlo  tlie 
o'lty  to  collect  and  lay  l»y  a  siun  t>>  insnrc  itscdf  afiain-^t  jxi-^siblo 
and  inia^inarv  fiitnrc  drniand-^.''"  lint  a  l)i)r<muli  nnlinance 
imposing  a  license  tax  on  telegraph  jxdes  and  wires  is  nnt  void 
fur  the  reason  that  it  is  not  re-^tricted  in  exjtress  terms  to 
poles  and  wires  maintained  \\\u>\\  hij^h  ways  ami  j)id)lie  pr<>j»- 
ertv.  The  court  will  either  presume  that  such  poles  and  wires 
were  intended,  or  will  ri'.strict  tJie  operation  of  the  ordinance 
to  them.*® 


^'ra|)h  companies,  $225."  with  a 
penalty  for  violation.  Citi-d  in 
Kcfinr  V.  Sli'wart,  1!>7  V.  S.  CO.  0(i. 
4!l  I..  Ed.  «(;3,  25  Sup.  (1.  JO.!: 
citci!  and  qiH)tcd  from  and  r\- 
plained  in  Allen  v.  Pullman  Pal 
aep  Car  Co..  1»1  V.  S.  171,  179.  4K 
L.  Ed.  134.  24  Sup.  Ct.  30;  eited 
and  distinguished  in  Western  I'n. 
Teleg.  Co.  v.  C;otllieh.  100  I'.  S.  412. 
424.  47  L.  Ed.  111(5.  23  Sup.  (  t. 
730.  Where  n  telegraph  eonip.iny's 
lines  in  a  ."^tnte  were  repnrdc<l  not 
locally,  but  as  part  of  nn  entire  sy!»- 
tem  operated  in  otlier  States  and 
assessed  accord inply.  See  Southern 
Express  Co.  v.  Mayor,  etc.,  of  En-- 
l.'v.  lir.  Fed.  758;  State  v.  North- 
ern Pae.  Exp..  27  Mont.  42<).  71 
Pac.  406.  Eor  addditional  eitatinns 
of  the  principal  case  upon  the  prin- 
ciples involved,  see  (nitrd  Stairs: 
Atlantic  &  Pacif.  Telep.  Co.  v.  Phila- 
delphia, 100  I'.S.  160,  163,  23  Sup. 
Ct.  818.  47  L.  Ed.  409.  8  Am.  Elec. 
Cas.  360;  Lottery  Case.  188  U.  S. 
321,  352,  47  L.  Ed.  400.  23  Sup.  Ct. 
325;  Stockhard  v.  Morgan.  185  U. 
S.  27,  34,  46  L.  Ed.  703,  22  Sup.  Ct. 
579;  Green,  ex  parte.  114  Fed.  960. 
Georgia:  Kehrer  v.  Stewart.  117 
Ga.  969,  975,  44  S.  E.  856;  Wil- 
liams V.  Fears,  110  Ga.  584,  589, 
35  S.  E.  707.  Illinois:  In  re  Ap- 
peal of  Union  Tank  Line  Co..  204 
III.  347,  350,  68  N.   E.   505.     Mary- 

208 


liitiil:  Cuml)erland  &  Pa.  1\.  Co.  v. 
State,  92  Md.  668.  684.  4H  Atl.  507. 
Mi(lii(/an:  Peojde  v.  Hunker.  128 
Mirli.  If.n,  l(i3.  87  N.  W.  !il.  V'  ir 
]liuic(j:  W  ilstm.  In  re.  10  N. 
Mex.  32,  .36,  60  Pae.  7.">.  ^t•lc 
York:  People,  ex  rcl.  Penn.  H.  Co. 
V.  Kni;;ht.  171  N.  Y.  3.-)4.  371,  04  N. 
E.  158.  T<\tos:  Turner  v.  St:ite, 
41  Tex.  Cr.  545.  548,  55  S.  W.  835. 
\  irfpnin:  Postal  Telep.  Co.  v. 
Richmond.  00  Vn.  102,  107.  37  S.  E. 
701.  86  Am.  St.  Rep.  881;  Adkins 
V.   Richmond.   98   Va.   01,   95,   34   S. 

E.  or.s. 

•♦•■^City  of  Philadelphia  v.  West- 
ern Un.  Teicfj.  Co..  40  Fed.  01.'>,  3 
Am.  Elec.  Cas.  52,  54,  cited  in  dis- 
senting opinion  St.  Louis  v.  Western 
In.  Teleg.  Co..  148  U.  S.  92,  106, 
:i7  L.  Ed.  380.  13  Sup.  Ct.  485, 
iritieised  in  opinion  in  same  case 
p.  104;  cited  in  subsequent  case  be- 
tween same  parties.  80  Fed.  4.54, 
462;  followed  in  cases  of  same 
name.  82  Fed.  707.  81  Fed.  948. 
Examine  City  of  Philadelphia  v.  At- 
lantic &  Pac.  Teleg.  Co..  127  Fed. 
370;  .\llantic  &  Pac.  Teleg.  Co.  v. 
Philadelphia.  190  U.  S.  160,  47  L. 
Ed.  995,  23  Sup.  Ct.  817,  8  Am. 
Elec.    Cas.    369. 

88  Kittanning  Borough  v.  West- 
ern Union  Telegraph  Co.,  26  Pa. 
Super.    Ct.    346. 


LICENSE,    ETC.,    TAXES.  §§  109a,  lOUb 

§  109a.  When  ordinance  fixing  charge  for  use  of  streets  is  in 
nature  of  contract. —  It  is  held  iu  Keutueky  that  a  charge  of  a 
stated  sum  per  annum  as  compensation  for  the  use  of  the  streets 
and  alleys  of  a  city  by  a  foreign  telegraph  company,  and  which 
is  fixed  by  ordinance  before  acceptance  of  such  use  is  rather 
in  the  nature  of  a  contract,  based  upon  a  consideration,  than  a 
license  tax.  The  rule  that  a  State  cannot  impose  any  burden 
upon  interstate  commerce  within  its  limits  under  the  guise  of 
a  license  tax  does  not  apply  to  a  case  where  an  ordinance 
authorizes  a  telegraph  company  to  use  the  streets  of  a  city  upon 
the  payment  of  an  annual  license  tax,  and  such  company,  after 
the  passage  of  the  ordinance,  enters  on  the  streets  and  con- 
structs its  system.  Its  action  in  erecting  its  lines  constitutes 
an  acceptance  of  the  terms  of  the  ordinance  in  the  absence  of 
an  express  disclaimer  and  the  city  may  waive  the  company's 
failure  to  accept  the  ordinance  in  writing,  even  if  such  accept- 
ance is  required  by  the  terms  thereof,  the  waiver  being  implied 
by  acquiescence  in  the  company's  acts.  The  question  of  the 
reasonableness  of  the  license  charge  and  of  the  eraiit  beins:  one 
for  the  parties  to  decide,  and  the  terms  having  been  accepted 
and  acted  upon,  the  company  would,  in  such  case,  be  precluded 
from  claiming  that  the  charge  was  too  high  as  a  compensation 
for  imposing  the  servitude  u])on  the  city;  the  case  is  not  one 
of  a  telegrai)h  company  using  the  streets  and  alleys  of  a  city 
before  the  passing  of  an  ordinance  imposing  a  license  tax; 
nor,  there  being  no  discrimination,  is  such  an  ordinance  void 
under  a  State  constitution  on  the  ground  that  municipal  cor- 
porations are  without  power  to  exact  license  taxes  from  some 
and  not  from  others  engaged  in  the  same  business,  the  city  not 
having  admitted  others  to  use  its  streets  without  compensatinti, 
and  it  not  appearing  but  that  others  may  have  acquired  liglits 
before  the  adoption  of  the  State  constitution.*^ 

§  109b.  When  statute  authorizing  use  of  streets  by  tele- 
graph company  does  n,ot  create  contract. —  A  general  statute 
which  empowers  a  telegraph  company  to  construct,  operate  and 
maintain  its   lines  along  and  over  the   public   highways   and 

•'T  Postal  Telegraph   Cable  Co.   v.       63.5,  76  S    W.  l.iO,  8  Am.  Elec.  Cas. 
City   of   Newport,    25    K\      I..    Hop.       2.i. 
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streetd  of  the  cities  and  towns  of  tlie  State,  or  across  and  under 
the  waters  and  over  any  public  works  belouf^ing  to  the  State 
does  not  create  such  a  contract  between  the  State  and  the  com- 
pany as  to  create  an  ininiunity  from  rental  charg:es  imi)osed 
by  a  city  for  the  use  and  occujjation  of  its  streets  under  a 
prior  statute  givin/:;  it  entire  control  of  such  streets  especially 
80  where  by  the  later  enaclmcnt  the  State  does  not  resume  the 
control  of  the  streets  irivcn  by  the  earlier  statute.*'* 

§  100c.  Tax  or  inspection  —  Decisions  as  to. —  A  borou<ili 
may  impose  a  license  tax  t'nr  th(>  in-ptctioii  of  telegraph  poles 
and  wires,  although  such  poles  and  wires  are  on  a  road  owned 
by  a  turni)ike  company.'*"  And  a  l>oroMgh  ordinance  j)roviding 
for  a  license  fax  on  telegra|>h  companies  of  $1  per  pole  an<l 
$2.50  j»ei-  mile  tit"  wire  !-<  prima  tnrie  reasonable,  when  it  is 
shown  that  at  It-ast  once  a  year  the  chief  of  p<»liee  and  the  street 
commissioner  made  a  tour  of  insjK'ction  ct)unting  the  poles 
and  calculating  the  miles  of  wire,  and  that,  in  addition  to  this, 
the  oHicers  of  the  police  department,  in  connection  with  their 
other  duties,  kept  a  constant  lookout  for  poles  that  might  be  in 
a  dangerous  condition  and  for  wires  that  might  be  down,  and 
when  they  found  them  in  that  condition  reported  it  to  the 
proj)er  company.""  Hut  in  an  acti<»n  against  a  telegraph  com- 
pany to  recover  a  license  tax  on  telegra])h  poh*s  and  wires,  the 
company  may  show  that  the  municipality  has  made  iim  inspec- 
tion, and  has  neither  paid  out  any  money  nor  incurred  any 
expense  for  that  purj)ose,  and  that  the  fee  is  grossly  dispro- 
portioned  to  the  amount  (d'  any  expense  that  might  have  been 
reasonably  and  fairly  incurred  for  the  most  careful,  thorough, 
and  elKcient  inspection  and  supervision  possible,  and  for  all 
measures  and  j)recautions  that  could  be  required  to  be  taken 
by  the  mnnicii)alify  for  the  safety  of  its  citizens  and  the  pub- 
lic.^ ^  Again,  the  liability  of  a  borough  for  injuries  occasioned 
by  the  defective  or  bad  condition  of  telegraph  poles  and  wires 

88  City  of  Mniiphis  v.  Postal  '•">  Kittanning  Borough  v.  West- 
Teleg.  Cable  Co..  14.5  Fi-d.  602,  rcvg.  cm  Union  Telegraph  Co.,  2G  Pa. 
in  part    1:30   Fed.   707.  Super.  Ct.  346. 

89  Borough  of  Norwood  v.  West-  "'  Norwood  Borough  v.  Western 
ern  Union  Tel.  Co..  25  Pa.  Super.  Union  Tel.  Co..  2.")  Pa.  Super.  Ct. 
Ct.  406.  406. 
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^vithin  its  limits  may  constitute  a  reason  lur  inspection  thereof 
by  the  borough,  but  it  is  not  such  a  liability  as  to  justify  a  re- 
covery in  advance  of  the  happening  of  the  injury  and  thus 
applies  to  an  unreasonable  license  fee  for  inspection. "- 

;i  10!)(1.  When  license  fee  cannot  be  imposed  for  purposes  of 
inspection  and  as  means  for  raising  revenue.—  An  ordinance 
passed  for  an  unlawful  purpose  will  not  be  sustained  where  it 
a])pears  conclusively  that  such  was  its  intent  and  that  the  pur- 
pose stated  was  not  the  actual  one;  and  where  telegraph  com- 
panies are  doing  an  interstate  business  a  license  fee  for  pur- 
poses of  inspection  cannot  be  imposed  on  them,  by  municipal 
ordinance,  when  the  fee  is  so  far  in  excess  of  the  expenses  of 
inspection  that  it  is  plain  that  the  ordinance  was  adopted,  not 
to  repay  such  expenses,  but  as  a  means  for  raising  revenue.^^ 

^  110.  Commerce  —  Federal  Constitution  —  License,  etc.,  tax 
Additional  or  double  taxation. —  In  many  cases  wherein  a  li- 
cense or  privilege  or  other  like  tax  has  been  imposed  either  by 
statute  or  ordinance,  the  fact  that  such  tax  w^ould  operate  as 
an  additional  or  a  double  taxation  has  been  an  important  or  a 
controlling  factor.  It  is  doubtless  true  that  no  State  can  add 
to  the  taxation  of  property,  according  to  the  rule  of  ordinary 
property  taxation,  the  burden  of  a  license  or  other  tax  on  the 
privilege  of  using,  constructing  or  operating  an  instrumentality 
of  interstate  or  international  commerce,  or  for  the  carrying  on 
of  such  commerce.'^"'  The  point  was  considered  in  Leloup  v. 
Port  of  [Mobile,-'^  where  the  telegraph  company  was  required, 
in   addition  to  the  privilege   tax,   to   pay   taxes   to  the   State, 

'■'■2  Norwood    Borough    v.    Western  Sup.  ft.  208,  3(j().  but  the  tax  here 

Union  Teleg.  Co.,  25  Pa.  Super  Ct.  was  in  lieu  of  otlier  State,  county 

406.    folhiwTng   Postal    Teleg.    Cable  and  municipal   taxes,  and  was  held 

Co.  V.  Taylor"  192  U.  S.  04,   72,  48  valid.       See    also    Mayor    of    New 

]..  Ed.  342,  24  Sup.  Ct.  208.  York  v.  Third  Ave.   R.   Co.,  33  N. 

!'-i  Postal    Telegraph-Cable    Co.    v.  Y.    42. 

Taylor,    192    U.    S.    64,    48    L.    Ed.  «M27  U.  S.  640,  8  Sup.  Ct.  1380, 

342.  24  Sup.  Ct.  208.  21    Am.   &   Eng.    Corp.    Cas.   26,    12 

"4  So  declared  by  Mr.  Chief  Jus-  Inter.  Com.  Rep.    134,  2  Am.  Elec. 

tic.^    Fuller    in    Postal   Teleg.    Cable  Cas.    79,    83,    84.     See    citations    of 

Co.  V.  Adams.  l,5,o  U.  S.  688,  30  L.  this    case    under    note    to    same    in 

K.l     311.   .T    Am.   Elec.   Cas.   (i36.    I.t  §   109   herein. 
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county,  and  port  of  !Mobilo,  on  its  poles,  wires,  fixtures  au'l 
other  j)roperty,  at  the  sauie  rate  and  to  the  same  extent  as 
other  corporations  and  iiulividinil-; ;  and  h<'>i(h-s  tin-  tax  <>n  tan- 
gible i)roperty,  the  company  was  also  recpiired  to  pay  a  tax  (»n 
its  gross  receipts  within  the  State  T\u'  case,  however,  turned 
upon  the  <:eneral  and  eomju-elnn-ive  terms  of  the  ordimmce, 
which  was  held  void  as  a  tax  on  interstate  «'onimerce.  In  an- 
other case,  the  statute  grante<l  the  right  to  t(degraph  corpora- 
tions to  enter  and  occupy  city  strcjts.  and  an  ordinance  impos- 
iiM'-  a  tax  for  the  same  pi-ivilege  was  declared  not  a  tax,  as  the 
scheme  for  taxation  of  sneh  eom|)ani<'s  was  otlu-rwise  fully 
i)rovided  hv  stat\ite,  and  this  scheme  was  directed  to  he  so  ar- 
rangeil  that  "each  mnnicii)ality  shall  receive  its  just  share  of 
such  taxes  j)roportionately  to  the  amount  of  property  tlierein 
situated."  Said  ordinance  was  held  void  as  an  infringement 
of  the  privileges  giaiited  hy  the  statute/""'  A  railroad  com- 
panv  is  liahle  to  hnt  one  license  tax  for  two  lines  running  into 
a  city."^  But  a  tehgraph  com|)any  is  not  exempt  from  State 
and  county  taxation  <)f  its  j)ropcrty  as  <\\r\i,  because  ..f  the 
payment  of  a  jjrivilege  tax."^  Again,  a  city  cannot  exa<'t  a 
license  fee  of  a  tidephone  com])any.  nor  can  it  retpiire  an  addi- 
tional license  therefrom,  where  said  company  is  re(|uired  to 
l)ay  the  State  an  annual  license  fee  on  its  gross  receipts  from 
business  within  the  State,  where  said  statute  also  jirovides  that 
such  license  fee  shall  Ix'  in  li«Mi  of  all  other  taxi's  for  any  \)nr- 
poses  authorize(i  by  the  law  of  the  State."'**  I>nt  it  is  also  held 
that  a  citv  charter  ])ow<'r  to  raise  money  by  taxes  and  assess- 
ments for  current  ex]>en<es  authorizes  ^ranting  or  refusing 
licenses  to  telegraj)h  companies,  even  rhon^h,  nnder  the  State 
statute,  but  one  license  can  Ik-  re<|uire(l  of  siu'h  comiKinies, 
upon  the  issuing  of  which  telegrai)hic  messages  may  be  trans- 


90  Hodges  V.  Western  Un.  Tele^^. 
Co.,  72  Miss.  910,  18  So.  84,  29  L. 
R.  A.  770.  5  Am.  Elcc.  Cas.  56,  59, 
Code   Miss.,    1892,   §§   3880,   3885. 

»7  Southern  R.  Co.  v.  Greenville. 
45  S.  C.  602.  23  S.  E.  952.  roads 
were  pmehased  nnder  S.  C.  Rev. 
Stat..   §    1623. 

ns  Westorn      I'n.     Teleg.      Co.      v. 
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Statf  ot  i  c'iiiu'>si'i',  etc.,  9  Baxt. 
(Tenn.)  500,  40  Am.  Rep.  99,  I  Am. 
Elec.   Cas.   326. 

09  Wisconsin  Teleph.  Co.  v.  City 
of  Oshkosh,  62  Wis.  32,  1  Am.  Eloc. 
Cas.  687.  692;  21  N.  W.  828;  Wis. 
Laws  1883.  r.  345:  Detroit  v.  De- 
troit   Citv   Rv..   76   Mich.   421. 
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uiited  through  any  county  or  corporation  of  the  State. ^  A 
municipal  corporation  may  not,  by  ordinance  adopted  pursu- 
ant to  its  charter,  impose  on  telegraph  companies  a  license  tax 
and  a  fine  for  violation  of  said  ordinance,  when  such  taxation 
covers  the  entire  operations  of  the  company,  and  amounts  to  a 
material  obstruction  or  a  regulation  of  interstate  commerce.^ 


1  Western  Un.  Teleg.  Co.  v.  City 
of  Richmond,  26  Giatt.  (Va.)  1,  1 
Am.  Elec.  Gas.  149,  Act  Va.,  March 
15,  1872.  "The  object  of  that  act 
was,  no  doubt,  to  relieve  telegraph 
companies  from  the  payment  of  a 
tax  for  each  office  and  place  of  busi- 
ness and  to  authorize  the  transmis- 
sion of  messages  throughout  the 
State,  under  one  license,  and  upon 
the  I  .lyiiicnt  of  a  single  ta.\.  It 
was  not  intended  to  interfere  with 
municipal  corporations  in  the  exer- 
cise of  powers  of  taxation  conferred 
by  their  charters,  or  to  strip  them 
of  valuable  revenues  derived  from 
<ompanies  and  individuals  carrying 
on  business  within  the  corporate 
limits,  and  under  protection  of  the 
corporate  Government.  This  sub- 
ject was  carefully  considered  in  the 
case  of  Humphreys,  etc.  v.  Norfolk 
City,  decided  by  this  court  at  the 
spring  term,  1874;  and  to  that  case 
reference  is  made,  2.5  Gratt.  (Va. ) 
97."  Western  Un.  Teleg.  Co.  v. 
City  of  Richmond,  26  Gratt.  (Va. ) 
1,  1  Am.  Elec.  Cas.  151.  per  Staples, 
J.  Compare  as  to  the  principles  in- 
volved and  discussed  in  the  above 
case,  Adkins  &  Co.  v.  City  of  Rich- 
mond, 98  Va.  91.  ;j4  S.  E.  967  and 
see  Western  Union  Teleg.  Co.  v. 
Hughes,  104  Va.  240.  Western 
Union  Teleg.  Co.  v.  Ueynolds.  100 
Va.  459,  93  Am.  St.  Rep.  971,  41 
S.  E.  856.  In  a  Louisiana  case  the 
fact  that  the  telephone  company 
paid  a  tax  upon  its  plant  as  prop- 
erty,   and    also    paid    a    license    tax 


levied  on  its  business,  was  noted  by 
the  court,  and  although  not  dis- 
cussed, was  evidently  a  factor  in  de- 
termining the  nature  and  character 
of  the  charge  exacted  in  that  case 
and  also  in  reaching  the  decision. 
City  of  Xew  Orleans  v.  Great  South- 
ern Teleph.  &  Teleg.  Co.,  40  La. 
Ann.  41,  8  Am.  St.  Rep.  502,  2  Am. 
Elec.  Cas.  122,  124,  3  So.  533.  In 
Pennsylvania  a  license  fee  was  held 
valid  and  reasonable,  although  the 
facts  were  found  that  the  poles, 
upon  which  the  license  charge  was 
imposed,  were  part  of  the  capital 
stock,  that  the  company  paid  divi- 
dends and  that  taxes  were  paid  on 
said  stock  and  dividends  to  the 
State.  These  facts,  however,  were 
only  stated,  and  the  point  was  not 
discussed.  Lancaster  v.  Edison 
Ilium.  Co.  (C.  P.,  Penn.,  1888),  8 
I'cnn.  Co.  Ct.  Rep.  178,  2  Am.  Elec. 
Cas.  110.  119,  120.  Point  raised, 
but  not  considered  in  City  of  Phila- 
delphia V.  American  Un.  Teleg.  Co. 
(Penn.  Sup.  Ct.,  1895),  6  Am.  Elec. 
Cas.  85.  E.Kamine  Mayor  of  Xew 
York  V.  Twenty-third  St.  Ry.  Co., 
113  X.  Y.  311,  22  N.  Y.  St.  R.  958, 
21  X.  E.  60,  affg.  48  Hun  (N.  Y.), 
5.52,  16  X.  Y.  St.  R.  137.  Payment 
of  privilege  tax  at  rate  fixed  does 
not  prevent  imposition  of  another 
like  tax.  X'o  contract  is  thereby 
created.  Western  Un.  Teleg.  Co.  v. 
Harris  (Ch.  App.,  Tenn.),  52  S.  W. 
748,  alTd.  by  the  Sup.  Ct. 

-  Leloup    V.    Port    of   Mobile,    127 
U.  S.  640,  8  Sup.  Ct.   1380.  21   Am. 
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iji§    1  lOil,    111         fOMMLHCK KKDKKAI.    CONSTIT  L  TION  


But,  wliere  a  license  fee  of  $.">  is  imposed  by  ordinance  upon 
each  telepLuue  instrument  used  within  a  city,  a  penalty  for  vio- 
lation of  said  ordinance  may  be  enforced  by  fine  and  imprison- 
ment under  said  ordinance. "' 

§  110a.  Ad  valorem  system  —  Privilege  tax  —  Double  taxa- 
tion.—  Where  a  IState  Constitution  perniit.s  the  legislature  to 
im]ju?e  a  license  tax  on  any  bu-«iiicss  which  cannot  be  reached 
by  the  ad  valorem  system  a  city  ordinance  which  imposes  a 
privilege  tax  iij»«tii  u  ti-legraph  company  is  not  in  conHict  there- 
with; such  a  tax  upon  the  privilege  of  doing  business  in  the 
city  differs  wholly  from  a  property  tax.  It  is  imnuUerial  that 
the  State  ta.xes  the  property  of  the  company  on  the  ad  valorem 
system.  The  two  subjects  of  taxation  are  wholly  ditferent  and 
both  may  be  taxed  without  being  obnoxious  to  the  objection 
that  it  is  doid)le  ta.\ati(»n.'* 

§  111,  License  fee  or  tax.  etc. —  In  lieu  of  all  other  taxes. — 
A  State  has  j)o\ver  to  lay  a  j)rivilege  tax  upon  telegraph  com- 
panies 0])erating  within  the  State  where  such  tax  is  in  lieu  of 
other  State,  county  and  municipal  taxes.  Although  said  tax 
is  upon    the   ])rivilege   of  exercising   its    franchi.^es    within    the 


&  Enj;.  Corp.  C;is.  2(i.  12  liit.r. 
Com.  lU'p.  134,  2  Am.  Elec.  Cas.  7U, 
and  numerous  casps  ciU'd  tlirough- 
out  tliis  C'liaptcr.  Sci-  citatinns  of 
the  above  case  in  §   100  herein. 

3  Ogden  V.  Crossman,  17  Utali. 
6G;  53  Pac.  985;  I'tali  Con>t..  art. 
13,  §§  5,  12;  Utah  Comp.  Laws. 
1888,  p.  331,  §  280,  p.  G3,  §  80. 
Cited  and  quoted  from  in  Matthews 
V.  Jensen,  21  Utah  21C.  although 
the  court  said  "  Whether  or  not 
that  case  was  correctly  decided,  and 
whether  we  would  now  upon  furtlier 
consideration,  place  the  same  in- 
terpretation upon  those  sections  of 
the  constitution  are  questions  im- 
material here  under  the  view  we 
have  taken  of  this  case." 

4  Postal  Teleg.  Cable  Co.  v.  City 
of  Norfolk.    101    Va.   125,  43    S.   E. 
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2(17;  An.  \.  §  4.  (■(•nst.  case  is 
cited  and  quoted  from  in  Norfolk  v. 
Western  R.  Co.  v.  Suffolk.  103  Va. 
408.  503,  as  to  privilege  tax  im- 
posed by  ordinance  not  being  in  con- 
flict with  tiie  State  Constitution 
permitting  the  Legislature  to  ini- 
pose  a  license  tax  on  any  business 
which  cannot  be  reached  by  the  ad 
valorem  .system,  that  a  privilege 
tax  differs  from  a  property  tax,  etc., 
and  is  not  double  taxation. 

As  to  ad  valorem  taxes  and  the 
poHcr  of  the  State  legislature  un- 
der the  constitution  of  that  State, 
see  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  Stewart.  (Atlanta  Nat. 
Bldg.  &  Loan  Assn.  v.  Stewart) 
100  Ga.  80,  35  S.  E.  See  c.  XXXII 
herein  where  this  case  is  fully  con- 
sidered. 
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State    it  is  valid  if  the  ascertainment  of  the  amount  is  made 
dependent  in   fact  on   the  value   of   the   company's   property 
within  the  State,  and  if  payment  be  not  made  the  condition 
precedent  to  carrying  on  its  business,  but  its  enforcement  is 
left  to  the  ordinary  means  devised  for  the  collection  of  taxes, 
and  especially  so  where  said  charge  amounts  to  less  than  an 
ad    valorem    tax   on   the    company's   visible    property   in    said 
State.^     In  Tennessee  by  a  tax  in  lieu  of  all  other  taxes  except 
ad   valorem  taxes,  only  county   and   municipal  taxes   are  ex- 
cluded,  and  not  State  privilege  taxes  upon  telegraph  compa- 
nies.«     And  under  the  Georgia  Constitution  the  general  assem- 
bly has  no  power  to  declare  that  an  occupation  or  business  tax 
shall  be  levied  upon  certain  classes  of  corporations,  which  when 
collected  shall  be  received  in  lieu  of  all  other  taxes  upon  the 
property  of  such  corporation.'^ 

§  112.  license,  privilege,  etc.,  tax  continued  —  Exemptions 
in  statutes  and  ordinances.—  Interstate  commerce.—  A  statute  or 
ordinance  imposing  a  privilege  or  license  or  like  tax  or  rental 
will  not  be  invalid  so  far  as  the  Post  Roads  Act,  interstate 
commerce  or  United  States  governmental  business  is  concerned, 
where  said  commerce  or  governmental  business  is,  by  the  ex- 
press terms  of  said  statute  or  ordinance,  expressly  exempt  from 
the  operation  thereof.^ 

5  Postal  Teleg.  Cable  Co.  v.  ments,  and  any  circumstances  or 
\dims  155  U  °S.  G88,  39  L.  Ed.  conditions  afTecling  the  value  of  the 
31l'  5  Am  Elec.  Cas.  636,  15  Sup.  property,  and  that  said  tax  should 
Ct  '068  360  (Code  Miss.,  1880,  c.  be  -'in  lieu  of  all  State  or  munie- 
10  8  585-  Sess.  Laws  Miss.  1888,  ipal  taxation  on  any  of  the  prop- 
8,  Act  March  8,  c.  3),  affg.  71  Miss.  erty  or  shares  of  said  corporations, 
555  A-y  Am.  St.  Rep.  478,  4  Am.  companies  or  persons." 
Elec    Cas.   606;    State  of   Maine  v.  e  Western  Un.  Teleg.  Co.  v.  Har- 

Western  Un.  Teleg.  Co.,  73  Me.  518,       ris    (Ch.   App.,   Tenn.   1899),   52   S. 
1  Am    Elec.  Cas.  415.     In  this  case      W.  748,  affd.  by  the  Sup.  Ct. 
the  statute  provided  that  every  tele-  ^  Southern   Bell  Teleph.  &  Teleg 

graph  company  or  person  doing  Co.  v.  Stewart  (Atlanta  Bldg.  & 
business  within  the  State  limits  Loan  Assn.  v.  Stewart  and  two 
should  pay  a  tax  of  2i/,  per  centum  other  cases  against  same),  109  Ga. 
on  the  value  of  any  tdegraph  line  90,  35  S.  E.  73.  This  case  is  fully 
owned  by  said  corporation,  company  considered  in  c.  XXXII  herein, 
or  person  within  the  State,  includ-  « Postal     Teleg.     Cable      Co.     v. 

in<r  all  poles,  wires,  insulators,  office       Charleston,    153    U.    S.    692,   5   Am. 
furniture,     batteries     and     instru-       Elec.   Cas.    663,    38    L.    Ed.    871,    4 
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§§  112a,  113        COMMERCE FEDERAL    CONSTITUTION  

§  112a.  Exemption  of  foreigpi  and  interstate  business. —  A 
city  ordinance  is  not  in  contravention  of  tlie  commerce  clause 
of  the  Federal  Constitution,  although  it  imposes  a  privilege 
tax  on  the  business  of  a  telegraph  company  where  the  business 
taxed  is  done  wholly  between  that  city  and  other  points  within 
the  State,  and  the  enactment  expressly  exempts  or  excepts  all 
foreign  and  interstate  business,  and  telegrams  sent  to  or  re- 
ceived by  the  United  States  or  the  State  within  which  the  city 
is  located." 

§  113.  Taxation  —  License,  etc.,  tax  —  Fourteenth  Amend- 
ment.—  It  is  liclil,  in  a  Xcw  York  case,  that  a  license  Ur  im- 
posed upon  telegraph  companies,  based  upon  the  number  of 
poles  and  wires  in  a  city's  streets,  does  not  conflict  with  that 
provision  of  the  Fourteenth  Amendment  «»f  the  Constitution  of 
the  United  States,  that  no  State  shall  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within   its  jurisdiction  the  equal  protection  of 


Inter.  Com.  Rop.  G:57.  14  Sup.  Ct. 
1094,  nflg.  50  I'Vtl.  41!),  4  Am.  KIcc. 
Cas.  G20.  The  ordinance  imposing 
a  license  charge  in  tliis  case  e.v- 
pressly  included  business  done  ex- 
clusively witliin  tiie  city  and  ex- 
empted "  business  done  to  or  from 
points  without  tlie  State."  and 
"  any  business  done  for  the  Govern- 
ment of  the  United  States,  its  odi- 
<:ers  or  agents,"  and  the  ordinance 
.was  held  valid.  In  Osborne  v. 
Florida,  1G4  U.  S.  G50,  17  Sup.  Ct. 
214,  41  L.  Ed.  .586,  the  statute  ex- 
cluded interstate  or  foreign  com- 
merce, and  the  license  tax  on  local 
business  was  held  valid.  In  West- 
ern Un.  Teleg.  Co.  v.  City  of  Fre- 
mont, 39  Neb.  692,  26  L.  R.  A.  698, 
4  Am.  Elec.  Cas.  626,  58  N.  W.  415 
(see  note  to  this  case,  §  107  herein), 
the  ordinance  was  held  valid,  but 
it  expressly  excepted  '"  the  receipt, 
.transmission  and  delivery  of  any 
such  messages  to  and  from  any  de- 
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partiiient,  agency  or  agent  of  the 
L'nited  States,  and  excejjting  the  re- 
ceipt, transmission  and  delivery  of 
any  such  messages  which  are  inter- 
state commerce,"  and  it  was  also 
provided  that  "  the  ncense  tax,  by 
this  ordinance  levied,  is  not  levied 
upon  any  business  or  occupation 
which  is  interstate,  or  which  is  done 
or  conducted  l)y  any  department  of 
the  Government  of  the  United 
States  or  of  this  State,  or  any  offi- 
cer of  the  United  States  or  of  this 
State  in  the  course  of  his  olficial 
duties,  or  by  any  county  or  other 
subdivision  of  this  State  or  its  offi- 
cer? as  sucii."  Postal  Teleg.  Cable 
Co.  V.  Charleston,  first  cited  in  this 
note,  is  followed  in  York  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  56  Xeb.  572, 
76  X.  W.  1065. 

0  Postal  Teleg.  Cable  Co.  v.  City 
of  Xorfolk,  101  Va.  125.  43  S.  E. 
207. 


lice:^se,  etc.,  taxes.  §  118 

the  laws.^*^  The  point,  however,  is  not  discussed,  but  is  ruled 
upon  as  above  stated,  based  upon  the  authority  of  a  decision 
by  the  United  States  Supreme  Court.  But  that  case  only  con- 
sidered the  question  of  the  validity  of  certain  Subway  Acts 
of  Xew  York,  under  said  Fourteenth  Amendment,  and  held 
that  the  contention  could  not  be  sustained  that  said  amend- 
ment was  violated  by  that  requirement  of  the  State  statutes 
which  required  the  electric  companies  to  pay  the  salaries  of 
the  Subway  Commissioners.^^  It  is  decided,  however,  that  the 
denial  of  the  constitutional  guaranty  of  equal  taxation  is  a 
deprivation  of  the  rights  secured  by  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution ;  that  the  requirement  of  uni- 
formity of  taxation  applies  to  the  mode  of  assessment  as  well 
as  to  the  rate  of  levy;  that  property  must  be  assessed  at  a  just 
proportion  in  the  value  thereof;  that  railroad  and  telephone 
companies  cannot  be  assessed  at  the  full  value  of  their  proper- 
ties while  other  classes  of  property  are  assessed  at  a  less  per- 
centage, without  any  attempt  at  equalization;  that  neither  er- 
roneous action  of  the  board  making  the  assessment  nor  de- 
fective legislation  as  to  equalization  justifies  a  discrimination 
against  a  certain  species  of  property,  which  imposes  an  uncon- 
stitutional burden  thereon ;  and  that  legal  and  constitutional 
inequality  of  taxation  does  not  arise  in  mere  cases  of  individ- 
ual hardship,  nor  does  it  apply  to  inequalities  necessarily 
existing  because  of  the  different  kinds  of  property  and  its 
various  uses,  rendering  proportionately  difficult  the  ascertain- 
ment of  its  real  value.  Xor  are  these  differences  in  value,  aris- 
ing from  mere  difference  of  opinion,  within  the  inhibition 
against  inequality.  But  this  tenn  does  cover  differences  in  the 
scheme,  mode,  system,  or  method  of  assessing  property,  as  well 
as  applying  to  those  substantial  differences  relating  to  large 
classes  of  property.^  ^ 

10  Philadelphia  v.  Postal  Teleg.  107  N.  Y.  593,  12  N.  Y.  St.  R.  832, 
Cable  Co.,  G7  Hun  (N.  Y.),  21,  4  28  Week.  Dig.  175,  14  N.  E.  820,  1 
Am.  Elec.  Cas.  92,  21  N.  Y.  Supp.  Am.  St.  Kep.  893,  2  Am.  Elec.  Gas. 
556,  50  X.  Y.  St.    R.  301.  176.     See    S.    C,    6    N.    Y.    St.    R. 

11  People,  Xew  York  Elec.  L.  Co.  281,  14  Daly  (N.  Y.),  1.54,  1  N.  Y. 
V.  Squire,  145  U.  S.  175,  4  Am.  Elec.  St.  R.  633. 

Cas.    122,    12    Sup.    Ct.    880.     This  i-'  Railroad     &     Teleph.     Cos.     v. 

case  affirmed  upon  the  general  points       Board   of   Equalizers,   85   Fed.    302, 
involved   as    to   the   Subways    Acts.       cited  as  to  method  of  valuation  of 
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§    113a.     Taxation  —  License     fee  —  Fourteenth     Amendment 
continued. —  Tlic  ('(niiil  jnoiectioii  of  the  laws  is  nul  dfnicd  by 
a  flassiiicatioii  which  incliRk's  railroad  and  ('Xj)ross  companies, 
as  subject   to  the  unit   rule  of  taxation.'"'      Xeithcr  the  Four- 
teenth   Amendment  of  the   Federal   Constitution    nor  the  com- 
merce  clause    thereof   is   violated    bv   taxin^^   an    interstate   cor- 
jxiratioii   ii|)iiii  the  basis  t>i'  deducting-  the  value  of  all  its  taufji- 
ble  ju'operlv  fmui   its  entire  j^roperty   as  an   entirety,   and   as- 
sessing its  intangible  ])roperty  within  the  State  upon  the  mile- 
age basis  of  the  proportion  of  its  lines  within  and  without   the 
State.'"'     So,  intangible  i)ro]><'rty  owned  by  a  cori>oration  which, 
from   its  nature,   is   incapable  of  being  owned   by   indiviiluals 
may,  in  so  far  as  there  is  any  such  property,  be  taxe(l  without 
violating  the  constitutional   ])rovision   f<ir   luiiformity  of  taxa- 
tion.    Nor  is  the  Fourteenth  Amendment  violated  by  such  tax- 
ation of  intangible  property,  when  based  upon  its  capital  stock, 
proportioned   to   the   am<»unt    which    the  gross   receipts    in    the 
State  bear  to  tlie  total  gross  receipts.'-'      Where  a   State  pro- 
vides for  equalization  as  to  every  ct)nsiderable  class  of  property, 
with  the  exception  tluU  it  dispenses  by  statute  with  the  equali- 
zation of  tlie  assessment  on  pro])(»rty  of  a  particular  character 
with  assessment  on  other  kin<ls  of  |)roperty  separately  treated, 
such    statute    constitutes    special    and    <dass    legislation.      The 
State    cannot    discriminate    in    this    resjiect    between    ditferent 
kinds  of  ])roperty."' 


piopci  ty  in  I^otii^villo  &  N.  R.  ('i>. 
V.  Coulter,  1.31  Fod.  282,  30.!. 
Cited  in  Central  I'ae.  K.  C<i.  v. 
Evans,  111  Fed.  71,  74.  to  the  poinl 
that  where  there  is  an  unlawful  di"- 
parture  from  the  provisions  of  the 
law  relating  to  assessment,  or  any 
violation  of  the  fundamental  law,  it 
is  the  duty   of  the  eourt  to  enjoin 


'*  Weir  V.  Norman,  ICO  U.  S.  171. 
17   Sup.  Ct.  .527,  41   L.  Ed.  iXiO. 

1''  Western  I'n.  Teleg.  Co.  v.  Nor- 
iiiaii.  77  Fed.  t.J,  Ky.  Stat.  1894,  § 
4077;  Adams  Express  Co.  v.  Ken- 
tueky.  HiO  l".  S.  171.  41  L.  Ed.  miO. 
17  Sup.  Ct.  527,  which  affirmed  an 
a|)j)eal  from  the  decree  of  tlie  circuit 
court      which      proceeded      on      the 


the     proposed     invalid     assessment       grounds    .stated    by    Judge    Barr    in 


cited  in  Nashville  C.  &  St.  L.  Ry. 
V.  Taylor,  80  Fed.  108.  170,  where 
the  allegations  of  the  bill  were  of 
the  character  of  those  in  the  cited 
case. 

13  Sanford  v.  Poe,  105  U.  S.  194, 
17  Sup.   Ct.   305,   41   L.   Ed.   083. 
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the    Western    Union    Teleg.    Co.    v. 
Norman,  77  Fed.  J3. 

10  Railroad  &  Teleph.  Cos.  v. 
Board  of  Equalizers,  85  Fed.  302. 
(See  citations  of  this  case  in  last 
note  to  §  113  herein.)  The  terms 
of  a  charter  of  a  corporation  must 
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be  resorted  to  in  ascertaining  the 
purpose  of  its  incorporation,  as  af- 
fecting its  liability  to  assessment  by 
a  State  board  of  equalization. 
Evanston  Electric  Ilium.  Co.  v. 
Kochersperger,  175  111.  -IG,  51  X.  E. 
719.  See  generally  as  to  taxation 
and  depreciation  of  property,  "  due 
process  of  law  ''  and  "  equal  protec- 
tion of  the  laws,'  under  Fourteenth 
Amendment  of  United  States  Con- 
stitution, the  following  cases: 
United  States:  Union  Refrigerator 
Transit  Co.  v.  Commonweatli  of  Ivy., 
199  U.  8.  194,  20  Sup.  Ct.  30.  50 
L.  Ed.— revg.  20  Ky.  L.  R.  23,  80 
S.  W.  490,  26  Ky.  L.  R.  392,  81  S. 
W.  208;  Glidden  v.  Harrington,  189 
U.  S.  255,  23  Sup.  Ct.  574,  47  L. 
Ed.  798,  a  fig.  179  Mass.  480,  91  \. 
E.  54;  Merchants  &  M.  Nat.  Bank 
V.  Pennsylvania,  107  U.  S.  461,  1/ 
8up.  Ct.  829,  42  L.  Ed.  230;  Adams 
Express  Co.  v.  Indiana,  S.  C; 
United  States  Express  Co.  v.  In- 
diana, S.  C. ;  American  Express  Co. 
V.  Indiana,  105  U.  S.  2.55,  41  L. 
Ed.  707,  17  Sup.  Ct.  991;  rehearing 
denied,  100  U.  S.  185,  17  Sup.  Ct. 
004;  Wet^tern  Un.  Teleg.  Co.  v.  In- 
diana, 165  U.  S.  304,  14  L.  Ed.  725, 
17  Sup.  Ct.  .345;  St.  Louis  I.  M.  & 
S.  Ry.  Co.  V.  Davis.  132  Fed.  629; 
Nashville  &  St.  L.  R.  Co.  v.  Taylor, 
80  Fed.  1()8.  See  Kane  v.  Erie  R. 
Co.,  133  Fed.  081.  07  C.  C.  A.  0.53; 
\\  .  C.  Peacock  &  Co.  v.  Pratt.  121 
Fed.  772,  58  C.  C.  A.  48.  Cali- 
fornia:    Bank  of  California  v.  City 


&  County  of  San  Francisco,  142  Cal. 
276,  64  L.  R.  A.  918,  75  Pac.  832. 
Connecticut:  .State  v.  Travelers' 
Ins.  Co.,  70  Conn.  590,  40  Atl.  465. 
See  Appeal  of  Nettleton,  70  Conn. 
235,  56  Atl.  565.  Georgia:  Singer 
Mfg.  Co.  v.  Wright,  97  Ga.  114,  25 
S.  E.  249.  Maryland:  Simpson  v. 
Hopkins,  82  Md.  478,  33  Atl.  714. 
Nebraska:  Chicago,  Burlington  & 
Quincy  R.  v.  Richardson  County 
Neb.,  100  N.  W.  950;  Cummings  v. 
Hyatt,  54  Neb.  635,  74  N.  \V.  411. 
New  York:  See  People  v.  State 
Board  Ta.x  Commr's,  174  N.  Y.  417, 
67  N.  E.  69,  2  Elliott  on  Railroads 
(Ed.  1897),  §§  771-777,  pp.  1091- 
1096.  Classification  for  ta.xation ; 
equal  protection  of  the  laws  under 
Fourteenth  Amendment,  when  not 
denied.  Conunonwealth,  Titusville 
v.  Clark,  10  Penn.  Super.  St.  507. 
Corporation  is  not  a  citizen  as  to 
privileges  and  immunities  of  citi- 
zen. Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  19  Sup.  Ct.  281,  43  L. 
Ed.  552,  28  Ins.  L.  Jour.  97,  affg. 
130  Mo.  382,  38  S.  W.  85,  35  L.  R. 
A.  227.  20  Ins.  L.  .Jour.  67;  Peter 
Schoenhofen  Brewer's  Application, 
8  Penn.  Super.  Ct.  141,  42  Week. 
N.  of  Cas.  402,  and  cases  cited. 
Railroad  corporations  are  persons 
and  citizens  as  to  privileges  and  im- 
munities. Pittsburg,  C.  C.  &  St.  L. 
R.  V.  Montgomery,  152  Ind.  1,  49 
N.  E.  582,  9  Am.  &  Eng.  R.  Cas. 
(N.  S.)    792. 
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§  114.  Coniinerce  —  Federal  Con- 
Htitution  —  Penalty 
statutes  —  Telegraphic 
despatches  —  .Arkanhas. 
115.  Commerce  —  Federal  Con- 
stitution —  Penalty 
statutes  —  Telejjraphic 
despatches  —  (leorj^ia. 
110.  ComnuTce — Federal  Con- 
Ktitution  —  Penalty 
Htatutes  —  Telegrapliic 
despatches  —  Indiana. 

117.  Same  subject  — Indiana 

continued. 
117a.  Same  .subject  —  Indiana 

continued. 

118.  Commerce — Federal      Con- 

stitution —  Penalty 
statutes  —  Telegrapliic 
despatches —  Iowa. 

119.  Commerce — Federal      ("on- 

Htitution  —  Penalty 
statutes  —  Teleg^raphie 
despatches  —  Mi(hi<jan. 
119a.  Comnu'rce  —  Penalty  stat- 
ute and  distinction  made 
—  Mississippi. 

120.  Commerce — Federal      Con- 

stitution —  Penalty 
statutes  —  Tele<jraphie 
despatches  —  Missouri. 

121.  Commerce — Federal      Con- 

stitution —  Penalty 
statutes  —  Telejrraphic 
despatches   —   Oklahoma. 


lii.J. 


124. 


§  122.  Commerce  —  Federal  C'on- 
stitution  —  Penalty 
statutes  —  Telegraipliic 
<Ie>patches  —  South  Da- 
kota. 
Commerce —  Federal  Con- 
stitution —  Penalty 
statutes  —  Telegraphic 
despatches  — •  Tennes.see. 
Commerce —  Fed«'ral  Con- 
stitution —  Penalty 
statutes  —  Telegraphic 
despatches  —  Virginia. 

124a.  Interstate  conunerce  —  Con- 
tinuous message  "  re- 
layed "  in  another  State 
—  Penalty   Statute. 

125.  Commen-e  —  Federal  Con- 
stitution —  Penalty 
statutes  —  Telegraphic 
despatches  —  United 
States. 

120.  .Sanu'  subject  —  Reasons  for 
rule. 

127.  Commerce — Federal      Con- 

stitution —  Penalty 
statutes  —  Telegraphic 
de.spatches  —  United 
States   continued. 

128.  Commerce  —  Federal      Con- 

stitution —  Penalty 
statutes  —  Telegraphic 
despatches  —  Conclus- 
ion. 


§   114.     Commerce  —  Federal   Constitution  —  Penalty  statutes 
—  Tele^aphic  despatches  —  Arkansas. —  In  Arkansas  the  stat- 
ute which  imposed  a  penalty  for  negligent  failure  to  transmit 
1  See  chap.    32  herein. 
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a  telegraphic  despatch  was  expressly  repealed  and,  under  the 
later  statute,  the  penalty  provided  can  only  be  recovered  for 
refusal  to  transmit,  which  does  not  include  mere  negligence, 
where  there  is  a  bona  fide  effort  to  transmit,  such  statute  only 
forbidding  discrimination  as  to  charges  or  promptness. ^^  ^'or 
does  said  act  impose  a  penalty  for  failure  to  deliver  such  mes- 
sage from  the  terminal  office  to  the  addressee.^  In  an  earlier 
case  in  this  State  the  statute  imposed  a  penalty  for  neglect  or 
refusal  to  transmit  or  deliver  messages  in  good  faith  and  with 
impartiality.^  The  despatch  was  sent  from  without  to  within 
the  State,  and  the  negligence  of  the  telegraph  company  arose 
within  the  State.  Judgment  was  rendered  for  the  plaintiff  to 
recover  the  penalty,  the  court  holding  that  delivery  was  part 
of  the  duty  of  transmission."*  In  none  of  these  cases,  however, 
was  the  question  of  interference  with  interstate  commerce  dis- 
cussed or  raised,  although  it  was  necessarily  involved. 

^   115.     Commerce  —  Federal   Constitution  —  Penalty  statutes 

Telegraphic    despatches  —  Georgia. —  In    Georgia    a    message 

sent  from  without  the  State  was  not  delivered  after  it  reached 
the  office  within  the  State,  and  the  statute  imposing  a  penalty 
for  failure  to  transmit  and  deliver  telegraphic  despatches  was 
held  not  invalid,  as  interfering  with  interstate  commerce.^ 
And  such  a  penalty  statute  is  valid  as  to  acts  of  negligence  oc- 
curring entirely  within  the  limits  of  the  State,  although  hap- 
pening in  connection  with  messages  to  be  transmitted  to  points 

laFrauenthal     v.     Western      I'n.  ^^  Cantt's  Ark.  Dig.,  §  5721. 

Teleg.   Co.,   50  Ark.    78,   21    Am,  &  ^  Little  Rock  &  Ft.  Smith  Teleg. 

Eng.  Corp.  Cas.  70,  6  S.  W.  236.  2  Co.  v.  Davis,  41  Ark.   79,  8  Am.  & 

Am".  Elec.  Cas.  479;  §  6419,  Man-f.  Eng.   Corp.  Cas.   72. 

Dig.,  Repealed,  Acts,  1885,  p.   176;  -Western  Un.  Teleg.  Co.  v.  Lark, 

Balimore  &  Ohio  Teleg.  Co.  v.  State,  95  Ga.  806,  23  S.  E.  118. 

6  S.  W.  513,  Brooks  v.  Western  Un.  Act    of    Dec.    17,    1894,    repealed 

Teleg.  Co.,  56  Ark.  224,  4  Am.  Elec.  Act  of  Oct.  22,  1887,  imposing  pen- 

Cas.  662,  19  S.  W.  572.     See  Sandels  alties  upon  telegraph  companies  in 

&  Hills,  Dig.  of  State  of  Ark.  1894.  certain  cases,   and  the  Act  of  Dec. 

0-334  20,  1892,  amending  same.    Woodburn 

2  Brooks    V.    Western    Un.    Teleg.  v.  Western  Union  Teleg.  Co.,  95  Ga. 

Co.,  .56   Ark  224,  4  Am.  Elec.  Cas.  808,  23  S.  E.   116. 
662.  19  S.  W.  572. 


in 


S  no 
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in  otiier  Statos."     Aiul  oihcr  ca^-cs  in  iLo  ^aiue  iState  hold  such 
a   pt'iialty   statute   valid." 

^  lie.  Commerce  —  Federal  Constitution  —  Penalty  statutes 
—  Telegraphic  despatches — Indiana. —  In  Indjima  tli.-  j)ciialtv 
statute  fni-  such  drtauh  Aor^  lint,  it  i->  licld,  apply  to  iiiessaiios 
oiii:iuatin<;  witliout  the  Slate,  hut  only  to  contracts  made 
withiu  the  State.  The  cfiuiplaiut  in  this  caso  alloiicd  a  eon- 
Iraet  for  transmission  nia"h'  in  Ohio,  and  a  failure  to  deliver 
the  message;  in  Indiana  lo  the  person  to  whom  it  was  directed 
to  he  sent,  and  the  conrt  said  that  any  other  rule  than  that 
ahovo  stated  would  make  tiie  telegraph  company  amenahle  to 
different  puui^^hments  for  the  same  wrong,  in  that  a  judgment 
in  one  Stale  wouM  Ik*  no  defense  to  a  i)rf>secution  for  a  like 
piiialty  in  anotlier  State  having  a  similar  statute,  and  that  iii- 
diaiui  could  not  enforce  a  pemilty  statute  of  another  State.'* 
An  earlier  decision  holds  that  the  penalty  for  failure  to  trans- 
mit messages  does  not  apply  to  those  sent  from  without  to  he 
delivered  within  the  Stale.  In  this  ease  the  telegraphic  t\o- 
sj)atch  was  sent  from  Illinois  to  Indiana.  The  court  said  it  was 
quite  clear  that  statutes  j)rescribing  i)enalties  had  no  extra-ter- 
ritoi-ial  elfect,  and  that  the  statutory  jx-nalty  rested  upon  the 
gnamd  that  there  has  been  a  valid  contract.  Therefore,  the 
hreacii  of  duty  occurs  wIkm'c  the  contract  is  made.  The  same 
reasons  were  also  given,  as  were  reliecl  on  in  the  deci-ion  last 


'Wf^lcin  t  II.  I'rlc;;.  Vo.  V.  How- 
.11.  !).■)  Cii.  1!)4.  .■)1  Am.  St.  Kip.  OS. 
■JJ  S.   !■:.  2S(i. 

"  Walker  v.  Western  L'n.  'J  elcg. 
Co..  95  Ga.  526,  21  8.  E.  5U5;  Davis 
V.  Western  Un.  Telog.  Co.,  95  Ua. 
520,  20  S.  E.  497;  Western  Un. 
Teleg.  Co.  v.  Howell,  95  Ga.  194, 
22  S.  E.  286;  Durant  v.  We.slein 
Un.  Teleg.  Co.,  94  Ga.  442,  20  S. 
P].  1 ;  Chandler  v.  Western  Un. 
Teleg.  Co.,  94  Ga.  442,  21  S.  E  832; 
Smith  V.  Western  Un.  Teleg.  Co., 
!)4  Ga.  441,  19  S.  E.  979;  W^estern 
Un.  Teleg.  Co.  v.  Michelson,  94  Ga. 
4;](5.  21  S.  E.  169;  Western  Un. 
Teleg.  Co.  v.  Brightwell,  94  Ga.  4.34, 
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21  S.  K.  5IS;  Wolf  \.  U.-tnii  In. 
Tehy.  Co.,  94  (Ja.  4;!4.  19  S.  K.  717: 
Mai  his  V.  Western  Un.  Teleg.  (.'d.. 
94  (Ja.  .3.38,  21  S.  E.  .i(>4.  10;{!); 
Western  Un.  Teleg.  Co.  v.  Hyals,  04 
Ga.  330,  21  S.  E.  573;  Baldwin  v. 
Western  Un.  Teleg.  Co.,  93  Ga.  092. 
21  S.  E.  212,  44  Am.  St.  Rep.  194; 
Western  Un.  Teleg.  Co.  v.  Bates,  !)3 
Ga.  352,  20  S.  E.  639;  Western  Un, 
Teleg.  Co.  v.  James,  90  Ga.  254,  16 
S.  E.  83.  See  as  to  this  case  §§ 
125-127,   herein. 

**  Rogers  v.  Western  Un.  Teleg. 
Co.,  122  Ind.  395,  17  Am.  St.  Rep. 
373,  24  X.  E.  1.^7.  3  Am.  Elec.  Cas. 
638. 
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considered  herein.     It  is  important,  however,  to  note  that  the 
comi)laint   alleged   the  making  of  a  contract  in   Illinois,   and 
that  the  telegraph  company  "  wholly  failed  to  transmit  the  mes- 
saee."  "     Again,  where  a  message  was  delivered  to  an  office  in 
Indiana  to  be  transmitted  K)  Kentucky,  it  was  held  that  trans- 
mission included  delivery  and   that  the  penalty  might  be  re- 
covered for  default  in  transmission,  although  the  only  wrongful 
act  was  committed  at  the  Kentucky  office. ^«     In  a  still  earlier 
case  in  that  State  the  message  was  sent  from,  and  the  negli- 
gence occurred  without,  the  State,  and  the  court  said  that  the 
penalty  was  imposed  because  the  company  undertook  to  send 
the  message  to  the  party  at  the  end  of  the  route,  and  violated 
that  contract,  and  that  said  contract  was  violated  everywhere, 
because  performed  nowhere.^ '     Subsequently  the  case  of  West- 
ern Un.  Teleg.  Co.  was  before  the  Indiana  court,^^  and  it  was 
held  that  the  action  was  not  for  a  breach  of  contract,  but  for 
the  recovery  of  a  penalty  given  to  the  sender  for  a  breach  of 
duty  by  the  telegraph  company,  and  although  the  foundation 
of  the  right  was  the  contract,  yet  the  recovery  was  not  for 
damages  for  the  breach  thereof;  that  the  sender,  having  de- 
livered  the  message  at  the  telegraph  office  in  the   State,  the 
j)artics  and  subject-matter  were  within  the  State  jurisdiction 
and  subject  to  its  laws ;  that  the  duty  was  created,  owing,  and 
violated  in  Indiana,  and  not  in  another  State,  even  though  the 
undertaking  was  to  transmit  the  message  into  another  State; 
and  that  in  holding  that  the  statute  was  valid  the  decision  did 
not  entrench  upon  the  doctrine  that  State  laws  have  no  extra- 
territorial effect.     It  was  also  said  by  the  court  that  if  the  tele- 
graph company  should  show  a  positive  statute  of  another  State, 
commanding  the   delivery   of   messages   in   a   certain    manner, 
different  frcm  that  prescribed  by  the  Indiana  statute,  that  it 
might  bo  true  that  a  showing  of  obedience  to  its  commands 

«Carnahan  v.  Western  Un.  Teleg.  >-  95  Ind.  12,  8  Am.  &  Eng.  Corp. 

Co     80  Ind   526,  4G  Am.  Kep.  175,  1  Cas.   56,  48   Am.   Rep.   692,    1    Am. 

\m'    Elec.   Cas.   523.  Elec.  Cas.  632.     Followed  in  \Yest- 

10  Western  Un.  Teleg.  Co.  v.  Lind-  ern  Un.  Teleg.  Co.  v.  Meredith,  95 

lev    6>   Ind    371,   1   Am.  Elec.  Cas.  Ind.  93,  1  Am.  Elec.  Cas.  643 ;  West- 

.,-5  ern   Un.   Teleg.    Co.   v.    Ferris,    103 

"'n  Western     Un.     Teleg.     Co.     v.  Ind.  91,  1  Am.  Elec.  Cas.  782,  2  N. 

Hamilton,  50  Ind.  181.  E.  240. 
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would  constitiito  a  defense,  TIk-  statute  also  gave  a  right  of 
action  to  the  seuder  of  the  message  for  a  recovery  of  tlie  pen- 
alty. This  decision  was,  however,  overruled,  to  tlie  extent 
stated  in  a  prior  section  herein,  by  tlie  United  States  Supremo 
Court. '^ 

i;  JIT.  Same  subject  —  Indiana  continued. —  The  Indiana 
Act  of  lss.'>,''  imposing  a  penalty  fur  failure  to  tratisniit  mes- 
sages with  inij>artiality  ant!  good  faith,  an<l  without  discrimina- 
tion, does  not  a|»ply  to  cases  of  mere  negligeiu'o  in  transmis- 
sion, or  failure  to  transmit  a  message,  as  did  the  earlier  statute 
of  ISSl.'''  Said  Act  <d*  1SS.">  applies  oidy  to  a<'ts  or  omission.s 
involving  partiality,  or  had  faith,  or  «liserimination,  and  no 
presumption  aris(>s  tluit  such  partiality  or  had  faith  exists.'" 
While  the  later  statute  re|)ealed  the  foruH'r  t<>  the  ahove  ex- 
tent, it  did  not  release  or  extinguish  any  j)enalty  incurred  or 
accrued  under  the  rtpealed  a<"t.''  Nor  is  the  stattite  of  1881 
repealed  so  far  as  it  j)rovides  that  *'  such  companies  sliall  de- 
liver all  despatches  l)y  a  mess«'nger  to  whom  the  same  are  ad- 
dressed, or  their  agent,  on  payment  of  any  charges  due  for  the 

>3  Wivstmi     Union    Ti-li-^.    Co.    v.  "•  Itrv.  .Stat.  18S1,  §  4178. 

Pendleton,  122  U.  S.  347,  7  Sup.  Ct.  i«  WVHtern     Un.     Tclt-g.     Co.     v. 

112(),  18  Am.  &  Eng.  Corp.  Cas.  18.  .toms,   IH\   In.l.  3«1,  18  N.   K.  .-|29; 

2    Am.    Kli-c.    Cas.    4!).     Sw;    §    127,  Wi-Htcin    In.    Ti'ii-g.    Co.    v.    St«M'lc, 

lu'icin.     S»»'  Wt'storn  I'n.  TcU-g.  Co.  Ilt8   In«l.   10."},  2  Am.  Kloc.  Cas.  u.JO, 

V.    MiDiinicl.    10:J    Ind.   21)4,    1    Am.  D  .V.  K.  78;  Westorn  In.  Tolog.  Co. 

Ek'o.    Cas.    7n.{,    7!»4.    7'.)'y,   2    N.    K.  v.    .Swain.    100    In.!.   40.),    0    N.    E. 

709;   Julian   v.   Wcstrrn   Un.  Teleg.  027.  2  Am.  EIcc.  Can.  .-i:in.      (These 

Co.,  08   Ind.  .'{27.    1    Am.   Eleo.  Cas.  throe  cases  are  disapproved.     See  § 

678,   680,   081;    Wot.rn    I'n.   Tclej;.  117a,    herein):    lladley    v.    Western 

Co.  V.  Reed.  OG  Ind.  10.").  1  Am.  Elec.  In.    Teiep.    Co.,    11.')    Ind.    101,    21 

Cas.   657,   658;    Western   In.   Tele;,'.  Am.  &  Eng.  Corp.  Cas.  72.  15  X.  E. 

Co.    V.   Jones,   05    Ind.    228,    1    Am.  845,  2  Am.  Elec.  Cas.  5.10;   Western 

Elec.    Cas.    580,   58:J;    Western    lii.  In.   Teleg.    Co.   v.   Swain,    109    Ind. 

Toleg.  Co.  V.  Young,  03  Ind.   118.  1  405,  2  Am.   Elec.  Cas.  .5.30,  9  X.  E. 

Am.  Elec.  Cas.  612,  614.  027. 

1*  Page    151,    Elliott's    Sup.    Rev.  w  Western     Un.     Teleg.     Co.     v. 

1881,  §§    1170-1172;    Rev.    Stat.    §§  Brown,    108    Ind.    538,   2   Am.    Elec. 

417G,  4176b.     Section  4177  was  not  Cas.  508.  8  X.  E.  171;  Western  Un. 

repealed.     See  also    Ind.    Rev.   Stat.  Teleg.  Co.  v.  Wilson,  108  Ind.  308, 

1894,    §§  5511^513.     See    Horner's  2  Am.  Elec.  Cas.  516,9  X.  E.  172. 
Annot.    Stat.    Ind.     1901,    §§    4176, 
4177.  4102a.  4192b. 
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same,  provided  such  persons  or  agents  reside  within  one  mile 
of  the  telegraphic  station,  or  within  the  city  or  town  within 
which  the  station  is.^^ 

§  117a.  Same  subject  —  Indiana  continued. —  Under  the  In- 
diana statute  the  word  ''  transmission  ''  includes  delivery  and 
telegraph  companies  are  liable  for  the  prescribed  penalty 
whetlicr  their  failure  to  deliver  messages  be  due  to  wilfulliiess 
or  negligence.  "It  is  apparent  that  the  legislature  did  not 
intend  to  make  a  distinction  between  intentional  and  negligent 
defaults  "  and  "  Tlie  suggestion  that  discrimination  and  par- 
tiality, as  used  in  the  statute,  imply  Avilfullness  and  positive 
wrong-doing  on  the  part  of  the  company,  as  grounds  for  the 
penalty,  is  without  substance,  because  the  failure  to  deliver  a 
despatch  in  the  order  of  time  in  whicli  it  is  received  may  occur 
from  carelessness,  as  well  as  from  wilfullness,  and  the  conse- 
quences to  the  sender,are  precisely  tlie  same."  ^®  Again,  under 
the  penalty  statute  of  that  State  for  failure  to  receive  aiul 
transmit  messages  wliich  provides  for  a  recovery  of  a  fixed  sum 
by  a  |)arty  "  aggrieved  "  by  a  violation  of  the  statutory  duty, 
tlio  ])arty  "  aggrieved  "  is  tlie  person  whose  message  the  tele- 
grapli  company  lias  refused  to  receive  or  failed  to  transmit  on 
the  terms  or  in  the  manner  ])n!S('rib<'(l  by  the  statute,  nor  is  it 
necessary  for  such  person  t<»  show  tluit  lie  has  sustained  any 
actual  damages.  Such  statute  does  not  violate*  the  State  Con- 
stitution in  that  it  deprives  tlie  sclionl  tniid  of  a  ])roper  source 
of  revenue,  nor  is  it  violative  of  that  article  of  the  Constitu- 
tion which  gives  the  governor  j)o\ver  to  grant  reprieves,  com- 
mutations and  pardons  after  convictions,  since  such  terms  do 
not  aj)ply  to  the  release  of  judgments  in  civil  actions;  nor  does 
it  violate  the  Federal  Constitution  as  to  a  denial  of  equal  pro- 
tection of  the  laws,  in  that  it  applies  to  corporations  and  not  to 
individuals,  since  an  individual,  partnership  or  corporation 
may  own  and  operate  a  telegraph  line  and  do  a  general  busi- 
ness under  the  name  of  a  "  telegraph  company."  And  where 
it  is  alleged  in  the  complaint  as  to  the  message  that  the  defend- 
ant failed  to  "  transmit  the  same  with  impartiality  and  in  good 

IS  Reese    v.    Western    Un.    Teleg.  '!» Western    Union    Tel  eg.    Co.    v. 

Co.,   12.3   Ind.  294,  7  L.    R.  A.  583,       Braxton,  165  Ind.  165,  170,  171. 
3  Am.  Elcc.  Cas.  640,  24  N.  E.  163. 
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faith,  and  in  order  of  time  in  which  it  wa-^  roroivod,"  an 
answer  thereto  constitutes  no  defense  wliich  aUe/iics  diliiience 
of  defendant  in  attemptini;  to  deliver  the  message  an<l  the  neii- 
lio-ence  of  phiintiff  in  failinfij  to  fnrnislj  an  accurate  address. 
In  such  an  action  a  special  findini!^  that  the  messaiie  was  n(»t 
transmitted  and  delivered  in  the  order  of  time  in  whicli  it  was 
received  is  a  proper  statement  of  fact  and  not  a  conclusion  of 
law,  and  where  the  evidence  warrants  a  finding  of  negligent 
failure  to  transmit  the  message  in  the  order  of  time  in  which  it 
was  received  the  assessment  of  the  penalty  therefor  under  the 
statute  will  be  sustained. ^"^ 

^    lis.     Commerce  —  Federal   Constitution  —  Penalty  statutes 

—  Telegraphic  despatches  —  Iowa. —  In  Iowa  :i  statute  has  n<> 
extra-territorial  operation,  which  j)r(i\i<l('s  fdi-  the  recovery  of 
a  certain  amount  in  addition  to  the  actmil  (hunage  sustaiiu-d, 
in  cases   where   a   telegraphic   despatch    Ijas   been   postponed.^' 

§   ll!t.     Commerce  —  Federal  Constitution  —  Penalty  statutes 

—  Telegraphic  despatches — Michigan. —  In  Michigan  it  is  held 
that  the  penalty  statute  providing  for  transmitting  messages 
in  good  faith,  and  with  impartiality,  does  not  apply  where 
there  is  a  mere  neglect  of  duty  and  no  bad  faith.^'' 

§   110a.     Commerce  —  Penalty   statute   and   distinction   made 

—  Mississippi. —  A  statute  is  unconstitutional  and  an  interfer- 
ence with  interstate  commerce  which  imposes  a  penalty  for 
delay  in  the  transmission  of  a  telegram  or  message  over  the 

■■;o  Western    Union    Teleg:.    Co.    v.  Co    v.  .Joncs.  116  Ind.  3GI,  18  N.  E. 

Ferguson,  1.37  Ind.  'M,  60  N.  E.  679.  .52!),    are    disapproved    in    the    prin- 

iinder    Burn's    Annot.    Stat.     1901,  cipal  case. 

1894,  §  5511,  5512,  Horner's  .Annot.  21  Taylor    v.    Western    Un.    Teleg. 

Stat.  1897,  §§  4176,  4176a.     Amount  Co.,  !»)   Iowa,   740,  04  N'.   W    600 
of  penalty  .$100  for  each  offense  re-  --  Weaver  v.  Crand   Rapids  &   In- 

coverable  in  a  civil  action.     Case  is  diana   R.  Co.,   107   Mich.   SOO,  G.i   N. 

approved      generally      in      Western  W.   225,   2   Det.    Leg.   News,   677.   6 

Union    Teleg.    Co.    v.    Bra.xton,    165  Am.    Elec.    Cas.    779;    How.    Ann. 

Ind.   165,   170.     The  cases  of  West-  Stat.,    §    .3700;    §    14,    Act    No.    .59, 

ern  Union  Teleg.  Co.  v.  Steele,   108  Acts  1851.     In  this  case  no  question 

Ind.  163,  9  N,  E.  78;  Western  Union  was  raised  or  discussed  as  to  inter- 

Teleg.  Co.  v.  Swain,    109    Ind.   405,  state  commerce.     See  §  83,  lierein. 
9  N.  E.  927:  Western  Union  Teleg. 
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wires  from  one  State  to  another  State.^^  But  a  distinction  ex- 
ists between  a  statute  imposing  a  penalty  for  failure  to  trans- 
mit within  a  reasonable  time,  etc.,  and  an  enactment  which 
plainly  limits  the  penalty  as  to  transmission  to  transmitting 
"  incorrectly."  ^^ 

§  120.  Commerce  —  Federal  Constitution  —  Penalty  statutes 
—  Telegraphic  despatches  —  Missouri. —  In  Missouri  a  penal 
statute  required  the  receipt  and  transmission  of  telegraph  dis- 
patches promptly,  and  with  impartiality  and  good  faith,  on 
payment  or  tender  of  the  usual  charges.  The  message  was  sent 
from  Missouri  to  another  State,  and  the  action  was  brought 
by  the  sender  to  recover  the  penalty  upon  the  allegation  that 
defendant  did  not  transmit  and  deliver  said  message  promptly, 
but  negligently  and  carelessly  failed  to  deliver  said  message  to 
the  addressee,  A  demurrer  to  the  petition  was  sustained,  and 
the  court  declared  that  the  statute  could  have  no  extra-terri- 
torial force,  and  it  must  be  presumed  that  the  legislature  did 
not  intend  that  it  should  so  operate;  that  the  failure  to  deliver 
the  message,  as  alleged  in  the  complaint,  was  not  a  failure  of 
duty  for  which  the  statute  imposed  a  penalty,  and  that  the 
whole  force  of  the  statute  was  spent  within  the  State  limits 
in  requiring  the  performance  of  a  duty  owed  by  the  telegraph 
company,  as  a  citizen,  to  the  State,  to  commerce,  and  to  the 
conduct  of  its  business  within  the  State.  "  It  imposes  no  bur- 
den upon  this  branch  of  commerce,  throws  no  impediment  in  its 
way,  and  does  not  seek  to  regulate  the  transmission  and  deliv- 
ery of  interstate  telegrams  in  any  manner,  either  within  or 
without  its  borders.  The  whole  scope  of  the  provision  is  to 
foster  this  branch  of  commerce  within  the  borders  of  the  State, 
by  stimulating  those  engaged  in  its  conduct  to  the  discharge  of 
their  duty  to  the  world  of  commerce,  in  which  it  has  become 
such  an  important  factor.  It  does  not  enter  the  field  of  regu- 
lation, but  leaves  that  field  where  the  Constitution  places  it 

-'3  Marshall     v.     Western     Union  Co,  85  Miss.  67,  37  So.  556,  follow- 

Teleg.   Co..  79  Miss.   154,  161,    162,  ing     Marshall     v.     Western     Union 

27   So.   614,   89   Am.    St.    Rep.    585,  Teleg.  Co.,  79  Miss.  154,  27  So.  614, 

Code   1892.  §   4326;    Fed.   Const.,  §  89    Am.     St.     Rep.     585;     Western 

8,  art.   1.  Union  Teleg.  Co.  v.  Hall,  79  Miss. 

24  Hilley  v.  WesterH  Union  Teleg.  623.  31   So.  202. 
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under  the  operation  of  such  laws  of  Congress  as  may  be  en- 
acted regulating  the  transmission  and  delivery  of  interstate 
telegrams,  and  in  no  way  encroaches  upon  its  power  in  that 
behalf.  The  State  in  this  enactment  neither  taxes,  restricts, 
nor  regTilates  the  transmission  of  interstate  telegrams,  but  it 
simply  attempts,  so  far  as  its  own  citizens  are  concerned,  to 
secure  their  transmission.  This  law  may  aid  and  support,  but 
it  never  can  conflict  with,  any  law  that  Congress  or  any  State 
may  pass  upon  the  subject  in  the  interest  of  commerce."  ^'"^ 

§  121.  Commerce  —  Federal  Constitution  —  Penalty  statutes 
—  Telegraphic  despatches  —  Oklahoma. —  In  Oklahoma  a  pen- 
alty statute  related  to  the  receipt  and  transmission  of  messages, 
but  did  not  attempt  to  regulate  the  mode,  means,  or  time  of 
their  delivery.  It  also  prescribed  a  certain  order  of  their  trans- 
mission, messages  from  public  agents  of  the  United  States  or 
of  Oklahoma  on  public  business  being  placed  first,  and  prece- 
dence being  given  to  certain  other  despatches.  An  action  was 
brought  by  the  sendee  to  recover  the  penalty  for  negligent 
nondelivery  of  a  message  sen^  from  another  State.  Demurrer 
was  sustained  \)\  the  court  below,  and  jiulgment  was  affirmed. 
The  court  In^ld  that  the  statute  did  not  attempt  to  interfere 
with  or  rcguhite  the  d(»livery  of  messages  sent  to  another  State, 
but  sim[)ly  prescribed  the  order  of  transmission,  an<l  compelled 
the  acceptance  of  messages  in  the  order  specified.  Therefore, 
it  was  not  an  interference  with  interstate  commerce,  and  was 
a  proper  exercise  of  the  legislative  authority.  The  court  also 
held  that  the  message  did  not  import,  nor  was  it  alleged,  for 
whose  benefit  the  message   was   sent.^*^ 

-s  Coniicll   V.   Western   Un.  Toleg.  \\'estern    Un.    Teleg.    Co.,    45    Mo. 

Co,    108   Mo.   459,   39   Am.    &   Eng.  App.  43.3,  3  Am.  Elec.  Cas.  701,  un- 

Coip.    Cas.    594,    4    Am.    Elec.    Cas.  dcr  peiiatty  statute,  Mo.   Rev.  Stat. 

743,   18  S.  VV.   883;   Mo     Rev.   Stat.  1879,    §    883,    and    under    tlie    same 

1889,  §  2725.     Distinguishing  West-  .statute  see  Burnett  v.  Western  Un. 

ern  Un.  Teleg.  Co.  v.  Pendleton,  122  Teleg    Co.,   39  Mo.   App.   599,  hold- 

U,  S.  347,  7  Sup.  Ct.   1126,  18  Am.  ing   that   neglect   applies   to   failure 

&,  Eng.  Corp.  Cas.   18,  2  Am.   Elec.  to   transmit    with   impartiality   and 

Cas.    49.     See    Dudley    v.    Western  good  faith. 

Un.    Teleg.    Co.,    54    Mo.    App.    491,  2(i  J^nfner   v.   Western   Un.    Teleg. 

under    penalty     statute,    Mo.     Kev.  (  o.,   2    Okla.    234,   37    Pac.    1087,   5 

Stat.    1889.    §    2725;    Brasliears    v.  Am.  Elec.  Cas.  758. 
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I 

§  122.     Commerce  —  Federal  Constitution  —  Penalty  statutes 

—  Telegraphic  despatches  —  South  Dakota. —  In  South  Dakota 
the  penalty  statute  relating  to  the  transmission  of  telegraphic 
messages  has  no  extra-territorial  force. ^^ 

§    120.     Commerce  —  Federal   Constitution  —  Penalty  statutes 

—  Telegraphic  despatches  —  Tennessee. —  In  Tennessee  the  stat- 
ute making  it  obligatory  to  deliver  messages  without  unreason- 
able delay,  and  providing  for  liability  to  the  party  aggrieved, 
does  not  interfere  with  interstate  commerce,  although  the  de- 
spatch is  sent  from  without  to  a  point  within  the  State.^^  The 
statute  also  provides  for  transmission  of  messages  without  dis- 
crimination.-*^ Again,  where  a  State  statute  is  intended  to 
enforce  the  promjit  and  correct  delivery  of  messages  and  pro- 
vides no  penalty  for  its  infraction,  but  its  violation  is  declared 
a  misdemeanor,  and  the  offending  company  is  subjected  thereby 
to  prosecution  and  a  right  of  action  is  given  to  the  injured 
person  for  all  damages  sustained  by  the  breach  of  public  duty, 
such  statute  is  not  an  obstruction  but  an  aid  to  interstate  com- 
merce and  it  is  immaterial  that  the  message  was  sent  from  an- 
other State  for  delivery  in  the  State  wherein  the  statute  was 
enacted,  nor  is  it  for  that  reason  objectionable  as  an  interfer- 
ence wath  interstate  commerce.^'^ 

§   124.     Commerce  —  Federal  Constitution  —  Penalty  statutes 

—  Telegraphic  despatches  —  Virginia. —  In  Virginia  the  Code 
provides  a  penalty  for  failure  to  transmit,  and  for  failure  to 
deliver  promptly  telegraphic  messages.^^  And  said  statute  was 
held  not  to  violate  the  interstate  commerce  provisions  of  the 
Federal  Constitution.     The  section  as  to  delivery  provided  that 

^T  Taylor   v.    Western    Un.    Teleg.  Am.    Elec.    Cas.    835:    Tenn.    Stat., 

Co.,  95  Iowa,  740,  64  N.  W.  6G0.  Mil.  &  V.  Code,  §§  154],  1542,  1543. 
See  Rev.  Codes  S.  Dak.  1903,  p.  788,  so  Gray  v.   Western  Union  Teleg. 

Civ.  Code,  §  1606.  Co.,  108  Tenn.  39,  91  Am.  St.  Rep. 

-'s  Western  Un.  Teleg.  Co.  v.  Mel-  706.    64    S.     W.     1063,    construing 
Ion,   100  Tenn.   429,   45   S.   W.   443.  Shannon's  Code,  §§  1837,  1838. 
Distinguishing   Western    Un.   Teleg.  si  Va.   Code,  §§   1291,   1292.     Pol- 
Co.   V.   Pendleton,   122   U.   S.   347,  7  lard's    Annot.    Code.    Va.     1904,    § 
Sup.  Ct.   1126.  1294h.     (5)     p.    696.     (6)     p.    697. 

29  Western  Un.  Teleg.  Co.  v.  Mel-  Acts  1906,  p.  545,  c.  310,  approved 

Ion,   96   Tenn.   66,   33   S.   W.   725,   6  Marcli  17,  1906. 
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the  telegrai)h  company   should   deliver  the  message  promptly 
after  its  arrival  at  the  point  to  which  it  is  to  be  transmitted, 
where  the  regulations  of  the  company  required  such  delivery. 
The  message  in  this  case  was,  however,  a  domestic  message. ^^ 
But  in  a  prior  case  it  Avas  held  that  the  Code  was  a  valid  })ro- 
vision,  so  far  as  it  applied  to  a  telegram  to  be  delivered  within 
the  State,  though  sent  from  another  State. "^^     In  a  compara- 
tively recent  case  in  the  same  State  it  is  held  that  the  commerce 
clause  of  the  Federal  Constitution  is  not  violated  by  a  State 
legislative  enactment  imposing  a  penalty  for  failure  of  a  tele- 
graph company  to  impartially  and  faithfully  transmit  a  mes- 
sage since,  in  the  absence  of  legislation  by  Congress,  a  State 
has  authority,  in  the  exercise  of  its  police  power,  to  impose  a 
penalty  for  failure  to  transmit  a  message  addressed  to  a  per- 
son in  another  State.      This  rule  does  not  encroach  upon  the 
doctrines  that  a  telegra])h  line  is  an  instniment  of  commerce, 
that  telegraph  companies  are  subject  to  the  regulating  power 
of  Congress  in  respect  to  foreign  and  interstate  business,  and 
that  a  State's  authority  does  not  extend  to  the  delivery  of  mes- 
sages in  other  States.^"*     In  a  case  decided  in   1905   in  that 
State  it  is  held  that  not  only  a  failure  to  despatch  a  message  as 
promptly  as  practicable,  but  also  the  forwarding  another  and 
different  desjiatch,  or  the  failure  to  transmit  a  despatch  ac- 
curately warranted  a  recovery  of  the  statutory  penalty.^* 

32  Western  Un.  Teleg.  Co.  v.  Pow-  The  court,  per  Buchanan,  J.  said: 
ell,  94  Va.  268,  26  S.  E.  828,  6  Am.  "  While  the  requirement  that  tele- 
Elec.  Cas.  853.  The  court  relied  graph  companies  sliall  transmit  mes- 
upon  Western  Un.  Teleg.  Co.  v,  sages  faitlifully  and  impartially,  un- 
James,  162  U.  S.  650,  16  Sup.  Ct.  der  a  penalty,  may  incidentally  af- 
934,  40  L.  Ed.  1105,  noted  under  feet,  it  is  an  aid  to  commerce,  and 
§§  125-127,  herein;  also  upon  West-  stimulates  such  companies  to  dis- 
ern  Un.  Teleg.  Co.  v.  Bright,  90  Va.  charge  the  duty  which  the  general 
778,  5  Am.  Eec.  Cas.  797,  20  S.  E.  law  has  imposed  upon  them."  This 
146,  and  Western  Un.  Teleg.  Co.  v.  case  is  distinguished  in  dissenting 
Tyler,  90  Va.  297,  4  Am.  Elee.  Cas.  opinion,  per  Cardwell,  J.,  in  West° 
816,  18  S.  E.  280.  ern  Union  Teleg.  Co.  v.  Hughes,  104 

33  Western  Un.  Teleg.  Co.  v.  Va.  240,  247,  51  S.  E.  225,  11  Va. 
Tyler,  90  Va.  297,  4  Am.  Elec.  Cas.  Law  Keg.  312.  For  later'  statute 
816,  18  S.  E.  280.  see  first  note  to  this  section. 

34  Postal  Teleg.  Cable  Co.  v.  Urn-  3r,  Hubbard  &  Co.  v.  Western 
stadter,  103  Va.  742,  50  S.  E.  259,  Union  Teleg.  Co.  (Ct.  of  Law  & 
11   Va.  Law  Reg.  20;   Code  §  1291.  Chancery  of   City   of  Norfolk)     11 
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§  124a.  Interstate  commerce  —  Continuous  message 
layed  "  in  another  State  —  Penalty  statute.—  It  is  held  in  Viv- 
oinia  that  a  contract  for  the  transmission  of  a  message  is  en- 
tire and  possesses  no  element  of  interstate  commerce  where  the 
initial  and  terminal  points  of  the  telegram  are  both  in  the 
same  State,  even  though  the  line  over  which  the  transmission  is 
made  passes  into  another  State,  between  the  two  points,  and  the 
company  has  established  a  relav  office  in  such  other  State,  the 
message  being  transmitted  over  the  wires  of  the  same  com- 
l)any.  In  such  a  case  the  message  is  a  domestic  message  and 
concerns  only  citizens  of  the  same  State,  and  although  "  re- 
layed "  in  another  State,  the  telegraph  company  is  liable  for 
the  statutory  penalty  for  failure  to  forward  it  from  the  relay 
office.  This  is  not  a  penal  amercement  for  the  violation  of  the 
criminal  laws  of  the  State.=^^  The  doctrine  of  this  decision 
was  reaffirmed  in  a  later  case  in  the  same  State  in  which  the 


Va.  Law  Reg.  129,  under  Va.  Code 
1<J04,  §  l-294h,  (5)  and  (6).  (For 
later  statute  see  first  note  to  this 
section.)  In  a  note  to  this  case  in 
Va.  Law  Reg.,  Mr.  C.  B.  Garnett, 
who  reported  the  case,  says:  "In 
Maury  &  Co.  v.  Western  Union 
Teleg.  Co.,  10  Va.  Law  Reg.  991, 
the  Circuit  Court  of  the  City  of 
Richmond  (Judge  Wellford,  presid- 
ing), took  exactly  the  contrary  view 
to  that  taken  in  the  above  case, 
and  held  that  failure  to  transmit 
a  despatch  accurately  was  not  an 
ofi"ense  under  the  statute." 

3G  Western  Union  Teleg.  Co.  v. 
Reynolds,  100  Va.  459.  41  S.  E. 
856,  93  Am.  St.  Rep.  971.  The 
court,  per  Whittle,  J.,  said:  "The 
statute  deals  with  the  company  and 
not  with  its  agents.  The  company 
undertook  to  transmit  the  message 
from  one  point  to  another  in  Vir- 
ginia, and  it  cannot  escape  the 
penalty  imposed  by  statute  for  its 
dereliction  of  duty  on  the  theory 
that  the  statute  has  no  extra-ter- 
ritorial   force.     *     *     *     The    con- 


tract was  with  the  company  and  not 
with  its  agent.  It  was  an  entire 
contract,  and  it  is  wholly  imma- 
terial at  what  particular  point  in 
the      line      the      breach      occurred. 

*  *  *  The  continuity  of  the  con- 
tract    to      transmit      the      message 

*  *  *  was  no  more  effectual  by 
the  relay  office  at  Bluefield  (in 
West  Virginia)  than  would  be  the 
undertaking  of  a  stage  coach  com- 
pany, or  a  railroad  company  to 
transport  passengers  or  freight  be- 
tween the  same  points,  by  a  change 
of  horses  or  drivers,  or  by  substi- 
tuting one  locomotive  for  another, 
or  one  train  crew  for  another,  along 
the  route.  The  contract  imposed  a 
continuous  duty.  It  was  between  a 
citizen  of  Virginia  and  the  com- 
pany, and  in  no  wise  affected  or 
concerned  any  business  in  West  Vir- 
ginia, either  as  regards  the  com- 
pany or  citizens  of  that  or  of  any 
other  State.  It,  therefore,  con- 
tained no  element  of  interstate  com- 
merce." 
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facts  were  essentially  the  same;  and  it  was  declared  that  there 
was  involved  "  the  exercise  of  an  important  police  power  of 
the  State,  a  power  which  ought  not  to  be  surrendered,  and 
which  we  are  unwilling  to  surrender,  in  the  absence  of  a 
direct  and  authoritative  declaration  on  the  part  of  the  Su- 
preme Court  of  the  United  States  that  it  is  violative  of  the 
Federal   Constitution."  ^'^ 

§  125.  Commerce  —  Federal  Constitution  —  Penalty  statutes 
—  Telegraphic  despatches  —  United  States. —  Whatever  author- 
ity tlie  State  may  possess  over  telegraph  comi)anies  and  the 
regulation  of  their  business  within  its  territorial  limits^  it  can- 
not extend  that  authority  beyond  said  lines  and  into  other 
States.  This  rule  is  well  settled.  The  power  of  Congress, 
within  constitutional  limitations,  to  regulate  commerce  between 
the  States,  is  exclusive.^^  But  where  Congress  is  silent  ui)on 
the  subject,^^  a  State  statute  may  require  that  electric  tele- 
graph companies,  having  a  line  of  wires  wholly  or  partly  within 
the  State,  and  engaged  in  telegraphing  for  the  public,  shall, 
under  such  a  reasonable  penalty  for  noncompliance  as  will  not 
impede  interstate  commerce,  receive,  transmit  and  deliver  de- 
spatches with  impartiality,  good  faith  and  due  diligence,  on 
payment  of  the  usual  charges.  Such  a  requirement  is  within 
the  police  power  of  the  State,  even  though  it  affects  in  some 
degree  the  transmission  of  interstate  messages,  and  messages 
from  without  the  State,  since  delivery  is  a  part  of  and  com- 
pletes the  transmission  of  a  message.  Such  a  statute  is  not  a 
regulation  of,  nor  an  obstruction  to,  interstate  commerce,  nor 
does  it  violate  the  constitutional  provision  of  the  United  States 
relating  thereto.*^ 

§   126.     Same  subject  —  Reasons  for  rule. —  The  rule  above 
stated  is  in  some  respects  an  apparent  departure  from  the  rul- 

37  Western    Union    Teleg.    Co.    v,  4o  Western     Un.     Teleg.     Co.     v. 

Hughes,  104  Va.  240,  51  S.  E.  225,  James,   162  U.   S.  650,   16  Sup.  Ct. 

11  Va.  Law  Reg.  312,  per  Whittle,  934,   40  L.    Ed.    1105,   6   Am.   Elec. 

J.      Cardwell,      J.,     dissented      and  Cas.   858,   90  Ga.   254    (Act  of  Ga., 

Keith,  P.,  concurred  in  the  latter's  Oct.    22,   1887),  Laws  of  Ga.    1887, 

opinion.  No.  365,  amended  by  Laws  of  1892, 

3S  See   also   §§   65-67,   herein.  No.  93;    repealed  by  Laws  of  1894, 

39  See  also  §§  65-67,  herein.  No.  96. 
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ings  and  reasonings  in  other  cases  on  the  same  or  analogous 
points  decided  in  the  same  court.  But  it  is  based  upon  a  most 
ably  considered  and  exhaustive  opinion  given  by  Mr.  Justice 
Peckham.  The  following  is  for  the  greater  part  taken  sub- 
stantially therefrom.  We  have  examined  elsewhere  '^^  the  ques- 
tion of  the  effect  of  silence  of  Congress  upon  a  subject  over 
M'hich  its  power  is  exclusive  whenever  it  choses  to  legislate 
thereon,  and  will  only  state  here  substantially  certain  other 
reasons  supporting  the  rule  given  in  the  preceding  section. 
Such  a  statute  is  of  a  nature  nowise  obstructive  of  the  duty  of 
a  telegraph  company,  but  it  rather  aids  the  performance  of  the 
contract  duty  obligatory  upon  the  company,  even  in  the  absence 
of  a  legislative  recpiiremcnt.  An  enactment  of  this  character 
differs  from  a  tax  upon  an  interstate  message,  nor  is  it  calcu- 
lated to  at  all  embarrass,  obstruct  or  impede  the  company  in  the 
performance  of  its  duty.  The  subject  of  the  act  is  not  Na- 
tional in  character,  nor  is  uniformity  requisite,  and  no  con- 
fusion could  arise  from  carrying  out,  within  the  limits  of  the 
State,  the  provisions  of  the  statute.  The  rule,  however,  would 
not  extend  to  the  right  to  enforce  a  penalty  so  unreasonable 
or  grossly  excessive  as  to  harass  or  impede  interstate  connnerce. 
It  is  true,  and  has  been  so  held  in  several  cases,  that  telegraph 
lines  extending  through  different  States  are  instruments  of 
interstate  commerce;  that  business  originating  in  one  State 
and  terminating  in  another,  or  messages  passing  over  tele- 
graphic lines  from  one  State  to  another,  constitute  a  portion 
of  commerce  itself;  and  that  a  message  given  for  transmission 
to  be  delivered  in  another  State  resembles,  so  far  as  interstate 
commerce  is  concerned,  the  giving  of  goods  to  a  carrier  to  be 
transported  into  another  State,  and,  therefore,  such  messages 
are  within  the  commercial  clause  of  the  Federal  Constitution.*^ 

*i  See  §§  65-67,  herein.  mission  includes  delivery.  Brash- 
es Business  of  this  character,  orig-  ears  v.  Western  Un.  Teleg.  Co.,  45 
inating  in  one  State  and  termi-  Mo.  App.  433,  3  Am.  Elec.  Cas.  701, 
nating  in  another,  is  interstate  com-  707,  per  Biggs,  J.  Transmission 
merce.  Matter  of  Taxation  of  Penn-  does  not  include  delivery.  Dudley 
sylvania  Teleph.  Co.,  48  N.  J.  Eq.  v.  Western  Un.  Teleg.  Co.,  54  Mo. 
91,  27  Am.  St.  Rep.  462,  3  Am.  App.  491.  Undertaking  to  trans- 
Elec.  Cas.  9,  10,  11,  20  Atl.  846,  per  mit  is  continuous;  the  failure  to  de- 
Bird,  V  C,  a  tax  case,  holding  that  liver  is  a  failure  to  transmit, 
injunction    would    not    lie.      Trans-  Julian  v.  Western  Un.  Teleg.  Co.,  98 
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But  a  State  has  power  to  regulate  commeroe  witbin  its  own 
territorial  limits,  provided  it  does  not  materially  encroach  upon 
the  rights  of  Congress  in  this  respect,  and  a  statute  may  be  in 
aid  of  commerce  and  constitute  only  a  slight  or  unimj)ortant 
interference  with  interstate  commerce,  and  be  a  constitutional 
enactment  within  the  Federal  jirovision.  And  the  rule  we  are 
discussing  will  be  enforced  where  it  appears  that  there  is  no 
attempt  to  extend  the  provisions  of  the  State  statute  outside  of 
the  territorial  limits  of  the  State,  but  only  to  reasonably  exer- 
cise the  rights  conferred  in  aid  of  commerce  without  impeding 
or  embarrassing  or  materially  interfering  with  interstate  com- 
merce. Again,  it  was  urged  in  this  case  that  the  parties  had 
entered  into  a  valid  contract  with  the  sender  of  the  message 
in  another  State  which  provided  for  nonliability  for  mistakes 
in  transmission,  beyond  the  sum  paid  for  sending  the  message, 
except  on  repetition  of  the  message  and  additional  payment, 
and  that,  therefore,  the  penalty  statute  changed  said  original 
contract.  But  the  answer  to  this  argrmient  was  that  the  ac- 
tion was  not  brought  by  the  sender  of  the  message,  and  the 
plaintiff  was  not  concerned  with  that  contract;  that  there  was 
no  mistake  in  transmission  and  no  breach  of  said  agreement; 
that  the  action  was  not  founded  u])on  any  agreement,  and  the 
judgment  neither  affected  nor  violated  such  contract,  but  was 
based  solely  upon  the  penalty."*^ 

Ind.    327,    1    Am.    Elec.    Caa.    678,  « gee  also   the   following:     It  is 

680,    per    Elliott,    C.    J.     Delay    in  not  a  mere  breach  of  contract,  but 

transmitting  might  be  considered  as  a   failure   to    perform   a    duty,   and 

involved    in    a    failure    to    deliver.  the  sum  to  be  recovered  is  a  penalty 

Western  Un.  Teleg.   Co.  v.    Taylor,  for  that  breach  of  duty.     Thurn  v. 

84  Ga.  408,  3  Am.  Elec.  Cas.  604,  Alta    Teleg.    Co.,    15   Cal.   472;    Al- 

613,   11   S.  E.  39(5.  per  Bleckley,  C.  len's  Teleg.  Cas.  146,  148,  per  Bald- 

J.     Delivery  is  part  of  tiie  duty  of  win,  J.     It  is  not  a  mere  breach  of 

transmission.      Little    Rock    &    Ft.  contract,   but   a   failure  to   perform 

Smith  Teleg.   Co.  v  Davis,  41   Ark.  a  duty,  which   rests  upon  the  tele- 

79,  8  Am.  &  Eng.  Corp.  Cas.  72,  1  graph  company  as  a  servant  of  the 

Am.     Elec.     Cas.     526.     Resembles  people.     Reese      v.      Western      Un. 

goods  started  for  transportation  to  Teleg.  Co.,  123  Ind.  294,  7  L.  R.  A. 

another    State    or    delivered    to    a  583.  24  N.  E.  163,  3  Am.  Elec.  Cas. 

common    carrier    for    tliat    purpose.  640,  649,  per  Berkshire,  J.     Though 

Matter  of  Taxation  of  Teleph.  Co.,  in  form  ex  contractu,  the  action  is 

48  N.  J.  Eq.  91,  3   Am.  Elec.  Cas.  founded   in   tort  for  a   penalty  and 

9,  12.  per  Bird,  V.  C,  20  Atl.  846.  is   ex   delicto.     Western   Un.   Teleg. 
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§   127.     Commerce  —  Federal   Constitution  —  Penalty   statutes 

Telegraphic   despatches  —  United   States   continued.—  In   the 

LTnited  States  case  noted  under  the  last  two  sections/^  two 
justices  ^^  dissented  for  the  reasons  given  in  the  Pendleton 
case,  a  prior  decision  of  the  same  court. ^«  In  this  latter  case 
the  'statute  of  Indiana  was  substantially  the  same  as  to  the 
points  involved  as  that  in  the  case  in  which  the  said  justices 
dissented.  It  differed,  however,  in  certain  provisions  relating 
to  the  delivery  of  messages.^'     In  the  Pendleton  case  the  deci- 

Co.  V.  Taylor,  84  Ga.  408,  3  Am. 
Elec.  Cas.  604,  607,  11  S.  E.  396, 
per  Bleckley,  C.  J.  See  Western 
Un.  Teleg.  Co.  v.  Reed,  96  Ind.  195, 
1  Am.  Elec.  Cas.  657,  658,  per 
Hammond,  J.;  Western  Un.  Tele„'. 
Co.  V.  Meredith,  95  Ind.  93,  1  Am. 
Elec.  Cas.  643;  Western  Un.  Teleg. 
Co.  V.  Jones,  95  Ind.  228,  1  Am. 
Elec.  Cas.  580,  583,  per  Elliott,  J.; 
Carnahan  v.  Western  Un.  Teleg. 
Co.,  89  Ind.  526,  1  Am.  Elec.  Cas. 
523,  526,  per  Elliott,  J.  The  In- 
diana cases,  which  were  followed  by 
Western  Un.  Teleg.  Co.  v.  Pendle- 
ton, 95  Ind.  12.  fell  with  that  case 
in  so  far  as  the  same  was  overruled. 
See  next  section  herein.  See  West- 
ern Un.  Teleg.  Co.  v.  Reynolds,  77 
Va.  173,  46  Am.  Rep.  715. 

44  Western  Un.  Teleg.  Co.  v. 
James.  162  U.  S.  050,  16  Sup.  Ct. 
934,  40  L.  Ed.  1105,  0  Am.  Elec. 
Cas.  858,  90  Ga.  254  (Act  of  Ga., 
Oct.  22,  1887),  Laws  of  Ga.  1887, 
No.  365,  amd.  by  Laws  of  1892,  No. 
93;  repealed  by  Laws  of  1894,  No. 
96. 

45  Mr.  Justice  Shiras  and  Mr. 
Justice  White. 

46  Western  Un.  Teleg.  Co.  v.  Pen- 
dleton, 122  U.  S.  347,  7  Sup.  Ct. 
1126,  18  Am.  &  Eng.  Corp.  Cas.  18, 
2  Am.  Elec.  Cas.  49,  revg.  95  Ind. 
12,  8  Am.  &  Eng.  Corp.  Cas.  56,  48 
Am.    Rep.    692,    1    Am.    Elec.    Cas. 


632.     This   decision    was   fully   con- 
sidered, explained  and  distinguished 
by    Mr.     Justice     Peckham     in    the 
principal     opinion.     See     last     note 
herein.     This   case  was    also    distin- 
guished  in  Connell   v.   Western  Un. 
Teleg.  Co.,   108  Mo.  459,  39  Am.  & 
Eng.   Corp.    Cas.    594,   4   Am.    Elec. 
Cas.  743,  747,  18   S.  W.  883,  where 
the  court  says :     "  This   law  differs 
essentially   from  the   statute  of   In- 
diana, which  was  held   (in  the  Pen- 
dleton  case)    to   be   an   invasion   of 
the  province  of  Congress  in  respect 
to  interstate  telegrams,  because,  in 
effect,  that  law  attempted  to  regu- 
late  the   mode   and   order   of   trans- 
mission of  interstate  telegrams,  and 
the   delivery   of  such   despatches   at 
places   situated   in  other   States,   by 
providing  that   telegrams   of   a   cer- 
tain  character    should   have    prefer- 
ence   in    transmission,    and   for    the 
delivery  of  all  despatches  by  a  mes- 
senger  to   the   person  to   whom    the 
same  were  addressed,"  per  Brace,  J. 
4TRev.   Stat.    Ind.    1881,   §§   4173, 
4170,    "  Such    companies    shall    di-- 
liver  all  despatches  by  a  messenger 
to   the   persons   to   wlioni    the    same 
are  addressed,  or  to  their  agents,  on 
payment  of  any  charges  due  for  the 
same."     In  the  W^estern  Un.   Teleg. 
Co.    v.   .James    case    (see    first    note 
under    this     section)      the    Georgia 
statute    provided    "  such    companies 
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sion  was  confined  to  the  nilin<i-,  that  tlio  statntorv  ponalty  conld 
not  be  recovered  for  failure  to  (loliv(M-  a  tolcgrain  addressed  to  a 
point  without  the  State.  The  whole  of  the  Indiana  statute 
was  construed  in  its  entirety,  certain  provisions  in  relation  to 
precedence  in  telegrams  and  delivery  of  telegrams  by  messen- 
gers being  especially  noted.  But  the  statute  was,  however, 
only  held  invalid  in  so  far  as  interstate  messages  were  con- 
cerned. The  main  reasons  for  the  decision  were  a  collision  of 
State  statutes  if  a  delivery  of  messages  in  other  States  Mere 
enforced,  and  the  exclusive  power  of  Congress  to  regulate  com- 
merce whenever  it  should  choose  to  exercise  its  y)ower.  A 
prior  Federal  decision  was  also  relied  on  which  held  that  a 
tax  on  every  message  transmitted  l)v  a  telegraph  company 
doing  business  in  a  State  was  invalid  in  so  far  as  it  operated  on 
private  messages  sent  without  the  State,  or  (Jovernment  mes- 
sages on  public  business.'*'^ 

§  128.  Commerce  —  Federal  Constitution  —  Penalty  statutes 
—  Telegraphic  despatches  —  Conclusion. —  In  view  of  the  pre- 
ceding decisions,  and  also  of  those  considerecl  elsewhere  relat- 
ing to  the  exclusive  power  of  Congress  to  regulate  commerce; 
to  what  constitutes  hostile  legislation;  to  the  ({uestions  of  taxa- 
tion and  the  police  power  of  the  State,  and  other  analogous 
points,  it  may  be  safely  asserted  that  (1)  a  State  penalty  stat- 
ute as  to  the  transmission  and  delivery  of  telegraj>hic  <le- 
spatches  can  have  no  extra-territorial  force.  (2)  It  cannot  be 
presumed  that  the  legislature  intended  such  a  statute  to  have 
any  extraterritorial  effect,  nor  need  every  section  of  a  peiialtv 
statute  declare  in  terms  the  sco])e  of  its  territorial  operation. 
(3)  It  will  not  be  assumed  that  it  was  intended  by  the  com- 
mercial clause  of  the  Federal  Constitution  to  dej)rive  the  States 
absolutely  of  all  control  Avhere  Congress  has  remained  silent  in 
matters  relating  to  the  duties  of  telegraph  companies.  (4) 
The  intent  of  the  Post  Roads  Act  will  not  bo  extended  by 
construction  to  be  exclusive  of  all  legislation  by  the  States  on 

shall   deliver   all    despatches   to   the  *»  Telecrraph  Co.  v.  Texas,  105  U. 

persons  to  whom   the  same  are  ad-  S.  460,   1  Am.  Elee.  Oas.  373,  revo-. 

dressed  or  to  their   agents   on  pay-  f);!    Tex.    314.     This    ease    was    also 

ment   of   any   charges    due    for   the  distinguished    in    the    decision    first 

same,"  Act  of  Oct.  22,  1887.  cited  in  this  section. 
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matters  not  expressly  or  by  implication  covered  by  said  enact- 
ment.     (5)  Uniformity  in  National  matters  is  one  of  the  ob- 
jects  of   interstate   commerce    regulations.      (6)    State   enact- 
ments must  not  materially   harass,   impede  or   interfere  with 
interstate  commerce.      (7)   A  State  statute  may  be  in  aid  of 
commerce  within  the  State  limits.      (S)   State  legislation  may 
constitute  a  slight  interference  with  interstate  conmierce  and 
not  be  necessarily  void  for  that  reason.      (9)  A  contract,  obli- 
gation or  duty  of  a  telegraph  company  may  be  aided  by  State 
legislation  operative  within  the  State  limits.     (10)  A  telegraph 
company,  while  an  instrument  of  interstate  commerce,  is  not, 
for  that  reason,  exempt  from  an  obligation  to  perform  its  legal 
contract  duties  which  are  lawfully  owing  to  the  citizens  of  a 
State  as  such.      (11)  A  State  statute  requiring,  under  a  rea- 
sonable penalty  for  noncompliance,  good  faith,  due  diligence, 
and  impartiality  in  the  receipt,  transmission  and  delivery  of 
telegraphic   messages   upon    the   payment    of    the    usual    legal 
charges,  is  not  a  tax.      (12)    Such  a  statute  does  not  hinder, 
impede,  harass  or  interfere  with  a  telegrajih  company  in  doing 
tliat  whicli  it  contracts  to  do,  that  is,  to  transmit  and  deliver 
messages  for  hire  for  the  public;   on   the   contrary,    it   rather 
induces  the  performance  of  that  duty.      (13)   If  the  negligent 
act  constituting  the  basis  of  recovery  of  the  penalty  arose  out- 
side the  State,  then  it  is  separable  from  the  act  of  complete 
transmission  to  the  extent  that  the  State  has  no  extra-territorial 
power  to  enforce  a  penalty  therefor.     (14)  If  the  negligent  act 
arose  within  the  State,  then  it  is  separable  from  the  act  of 
complete  transmission  to  the  extent  that  the  State  may,  within 
its  limits,  enforce  a  reasonable  penalty  luider  a  statute  provid- 
ing against  such  negligence.     (15)  Tlie  ])roposition  that  trans- 
mission includes  delivery  cannot  be  held  to  extend  the  State's 
jiower  beyond  its  territorial  limits,  nor  de})rive  it  of  the  right 
to  take  cognizance  of  negligent  acts  within  the  State  by  the 
enforcement   of   reasonable   penalty   statutes   within   its    State 
limits,  when  such  statutes  are  intended  to  protect  the  public 
and  to  induce,  without  any  material  interference  with  inter- 
state commerce,  the  performance  of  duties  legally  obligatory 
upon  telegraph  companies  by  virtue  of  their  contracts.      (16) 
Illegal  preferences  as  to  the  order  of  despatches  under  a  State 
penalty  statute  may  constitute  such  an  interference  with  inter- 
state commerce,  as  to  be  invalid. 
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§  130.  Post  Roads  Act  —  Superior 
right  —  Telegraph  or 
electric  liglit  eoinpaiiy. 
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—  Compensation. 

133.  Same    subject  —  Nature    of 

right  acquired. 
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139.  Tost       Roads       Act  —  Con- 

struction of  telegraph 
lines  —  Conviction  for 
cutting  trees. 

140.  Commerce  —  Federal      Con- 

stitution —  Illegal  trans- 
mission of  money  by  tele- 
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140a.  Operations  of  poolrooms  — 
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^  1  .^0.  Post  Roads  Act  —  Superior  right  —  Telegraph  or 
electric  light  company. —  The  Post  Poads  Act  ^  provides  that 
the  franchise  granted  shall  not  be  exercised  so  as  to  interfere 
with  ordinary  travel,  and  it  was  uriied  in  this  connection,  in  a 
case  in  the  United  States  Circuit  Court,  „that  the  electric  light- 
ing of  a  city  so  promoted  the  primary  use  of  its  streets  that  a 
company  engaged  exclusively  in  the  business  of  electric  light- 
ing had  a  right  to  occupy  said  streets,  superior  to  that  of  a 
telegraph  company  claiming  the  benefits  of  the  Post  Roads  Act. 
The  court,  however,  while  saying  it  was  "  a  question  carefully 
to  be  weighed,"  declared  that  it  was  not  necessary  to  the  de- 
termination of  the  case  at  bar,  and,  therefore,  the  point  was 


1  Act  of  Congress,  July  24,   1866. 
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not  further  considered.^  But  in  a  Tennessee  case  a  telephone 
company  was  first  in  occupancy  and  its  occupation  was  subject 
to  a  similar  condition  as  that  above  specified  with  regard  to 
obstructing  the  ordinary  use  of  public  highways,  and  it  was 
held  that  induction  must  be  remedied  at  the  expense  of  the 
telephone  company,  as  the  use  of  the  streets  by  an  electric 
railway  was  an  '^  ordinary  use,"  and  induction  was  technically 
an  obstruction  by  said  telephone  company.  But  it  was  also 
held  that  conduction  was  not  necessarily  connected  with  street 
use,  and  was  caused  by  the  failure  of  the  railway  company  to 
so  use  its  own  property  as  not  to  injure  that  of  another,  and  it 
must,  therefore,  pay  the  expense  of  applying  the  remedy. 
This  ruling  was  also  made  as  to  the  conflict  of  wires,  since  the 
railway  company  could  have  so  placed  its  appliances  as  not  to 
interfere  or  conflict  with  those  of  the  telephone  company. 
This  case,  however,  was  not  one  involving  the  discussion  of 
the  Post  Roads  Act.  But  it  would  seem,  for  the  reasons  urged 
in  the  last  section  herein,  that  a  telegraph  company  claiming 
under  said  statute  would  occupy  a  stronger  legal  position  as 
against  a  like  interference  than  would  the  telephone  company 
in  this  last  case.^  Again,  it  is  held  in  ^ew  York,  without  dis- 
cussion of  the  Post  Roads  Act,  that  a  street  railway  company 
is,  and  the  telephone  is  not,  a  primary  use  of  the  street,  and 
that  a  telephone  company's  franchise  was  subject  to  the  rights 
of  public  travel,  while  the  street  use  by  the  railway  company 
was  in  aid  of  travel.  Therefore,  an  injunction  at  the  suit  of 
the  former  would  not  lie  against  the  latter  solely  on  the  ground 
of  injury  due  to  induction  which  the  railway  company  could 
only  avoid  by  the  use  of  more  expensive  and  dangerous,  but 
less  useful  apparatus.^     Wliile  the  decisions  noted  under  this 

2  Western  Un.  Teleg.  Co.  v.  Los  14S,  31  Am.  St.  Rep.  338.  4  Am. 
Angeles  Electric  Co.,  76  Fed.  ITS.  Elec.  Cas.  275,  revg.  61  Hun  {X. 
6  Am.  Elec.  Cas.  202,  209,  per  Well-  Y.),  140,  39  N.  Y.  St.  R..  952,  15 
born.   Dist.   J.  X.  Y.  Supp.  752,  21  Civ.  Proc.  Rep. 

3  The  Cumberland  Teleg.  &  204.  See  as  to  primary  use  of 
Tcleph.  Co.  V.  The  United  Elec.  Ry.  streets  and  relative  rights  of  tele- 
Co..  93  Tenn.  492,  27  L.  R.  A.  36,  phone  companies  and  electric  rail- 
29  S.  W.  104,  4  Am.  Elec.  Cas.  297.  way  companies,  Cincinnati   Inclined 

4  Hudson  River  Teleph.  Co.  v.  Plane  Ry.  Co.  v.  City  &  Suburban 
Watervliet  Turnpike  Co.,  135  X.  Y.  Teleg.  Assn.,  48  Ohio  St.  390,  29 
393,  63  X.  Y.  St.  R.  642,  32  X.  E.  Am.  St.  Rep.  559,  30  Cent.  L.  Jour. 
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section  bear  upon  the  point  raised  in  the  Federal  case  first  con- 
sidered, they  cannot  be  deemed  decisive.  We  have,  however, 
fully  considered  elsewhere  the  questions  of  interference,  in- 
duction, conduction^eonflict  of  wires,  priority  of  street  occupa- 
tion by  electrical  companies  and  their  relative  rights,  and,  al- 
though such  questions  are  considered  in  numerous  cases  not 
involving  the  Post  Roads  Act,  yet  they  are  of  value,  in  this 
connection,  in  so  far  as  like  principles  arc  discussed. 

§  131.  Post  Roads  Act  —  Prior  occupancy  of  telegraph  com- 
pany—  Interference  —  Electric  light  line. —  Wliere  a  company 
is  engaged  in  transmitting  electricity,  not  only  for  lighting 
purposes,  but  also  for  propelling  machinery,  a  franchise  ac- 
quired by  a  telegraph  company  under  the  Post  Roads  Act  con- 
fers a  sui)erior  right  when  fortitie<l  by  prior  occupancy.  And 
a  demurrer  to  a  bill  to  i-estrain  liie  operalion  of  such  electric 
light  and  j)ower  com])any's  line  will  be  overruled  where  it  ap- 
})ears  that  while  the  telegraph  line  was  in  full  operation,  the 
former  company  constructed  a  line  of  poles  in  exact  line  with 
those  of  the  latter,  and  strung  its  wires  u})on  the  crossarms  of 
its  poles  directly  under  the  wires  of  the  telegraph  company, 
and  in  many  places  so  near  to  tiu'  wires  of  the  latter  as  to 
interfere  with  the  working  of  the  same  in  conse(|uence  of  the 
stnmger  electrical  current  sent  o\-er  tlie  light  and  power  com- 
pany's wires.  And  ;ilso,  where  the  bill  for  relief  expressly 
and  directly  alleges  that  the  <i|)eration  of  defendant's  line  will 
seriously  and  prejudicially  interfere;  with  and  affect  com])lain- 
ant's  line,^  The  fact  that  a  telegraph  comi)any  is  engaged  in 
the  service  of  the  public ;  that  its  duties  are  regulated  by  law 
and  enforced  by  ])enalties ;  that  it  has  accepted  the  benefits  of 
the  Post  Roads  Act,  is  an  instrument  of  connnerce,  a  necessity 
thereto,  and  an  agent  of  the  Federal  Government  might  en- 
title it  to  insist  upon  the  rigid  j)rotection  of  the  law  over  its 

218.  10  Ry.  &  Corp.  L.  Jour.  82,  27  Rocky  :\Iounlain  Bell  Teleph.  Co.  v. 

N.    E.    890,   3   Am.    Elec.    Cas.   443.  Tlie   Salt   Lake    City    R.   Co.    (Dist. 

That  the  telephone   is   not   and   the  Ct.,   Utah   Ten,  3d.  Jud.  Dist.,  1889) , 

electric   railway   is    a   proper   street  3  Am.  Elec.  Cas.  356. 
use,   see  East  Tenn.   Teleph.   Co.   v.  i"'  Western   Un.   Teleg.    Co.   v.   Los 

Knoxville    St.    R.    Co.     {Chan.    Ct.,  Angeles  Electric  Co.,  76  Fed.  178.  6 

Tenn.,  1890),  3  Am.  Elec.  Cas.  400;  Am.  Elec.  Cas.  202. 
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instrumentalities  so  essential  to  the  performance  of  its  duties. 
Especially  so  as  against  an  encroachment  or  interference  by  a 
company  not  subject  to  the  same  obligations   and  penalties.*^ 

§  132.  Post  Roads  Act  —  Construction  of  telegraph  lines  — 
Railroad  right  of  way  —  Compensation. —  A  State  statute  which 
authorizes  a  telegraph  company  to  construct,  maintain  and 
operate  its  lines,  upon  making  just  compensation,  along  and 
parallel  to  any  of  the  railroads  in  the  State,  with  the  proviso 
that  the  ordinary  use  of  such  roads  be  not  obstructed,  is  sub- 
ordinate to  the  Post  Eoads  Act  of  Congress,"^  and  also  to  the 
later  act,'"^  which  makes  all  railroads,  which  then  were  or  might 
thereafter  be  in  operation,  post  roads.  The  State  law,  how- 
ever, must  be  resorted  to  for  condemnation  and  compensation. 
So  that  a  telegraph  line  may,  nnder  said  acts  of  Congress  and 
the  State,  be  located  over  and  along  a  railroad  right  of  way, 
upon  making  just  compensation,  provided  said  lines  are  so  con- 
structed and  maintaiued  as  not  to  interfere  with  ordinary 
travel  on  such  post  roads  or  railroads,*^  A  telegraph  line  may 
also  be  constructed  under  the  Post  Roads  Act,  upon  the  right 
of  way  thereafter  granted  l)v  the  United  States  to  a  railroad 
company,  from  the  ])ublic  hinds,  especially  so,  where  such  rail- 
road is  made  a  military  and  ])Ost  road  under  the  granting  act.^" 
But  it  was  not  intended  by  said  Post  Roads  Act  to  permit  such 
right  of  way  of  railroad  companies  to  be  appropriated  by  tele- 
graph companies,  without  consent  of,  or  compensation  to,  the 
former,  nor  could  such  act  constitutionally  so  provide. ^^ 

§   133.     Same  subject  —  Nature  of  right  acquired. —  A  tele- 

6  Western  Un.  Teleg.  Co.  v.  Giierii-  ]S!)4) .  (j:5  Fed.  513,  910,  5  Am.  Elec. 
sey  &  Seudder  Elee.  L.  Co.,  46  Mo.       C:is.  207,  21!). 

App.    120.    3    Am.    Elec.    Cas.    425.  1 1  Atlantic  &  Pacific  Teleg.  Co.  v. 

See  next  section  herein.  Cliicago,    R.    I.    &    Pac.    R.    Co.,    6 

7  Act  of  July  24.   1866.  Bi.ss.    (C.  S.)    158,  1  Am.  Elec.  Cas. 

8  Act  of  Congress,   1872.  Ill:   American  Teleph.  &  Teleg.  Co. 

9  Postal  Teleg.  Cable  Co.  of  La.  v.  v.  Pearce,  71  Md.  535,  3  Am.  Elec. 
Morgan's  La.  &  Tex.  R.  &  SS.  Co.,  Cas.  169,  18  Atl.  910.  See  St.  Louis 
49  La.  Ann.  58,  21  So.  183,  6  Am.  &  C.  R.  Co.  v.  Postal  Teleg.  Cable 
Elec.  Cas.  183;  La.  Act  of  1880,  No.  Co.,  173  III.  508,  51  N.  E.  382;  Pos- 
124.  tal   Teleg.    Cable   Co.   v.   Norfolk    & 

10  Mercantile  Trust  Co.  v.  Allan-  W.  R.  Co.,  88  Va.  921,  14  S.  E.  803. 
tic   &    Pac.    l\.    Co.     (U.    S.    C.    C, 
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graph  company,  which  lias  accepted  the  provisions  of  the  Po3t 
Roads  Act  or  a  telegraph  or  telephone  company  which  has 
availed  itself  of  the  Louisiana  statute,  noted  in  the  last  section, 
can  acquire  only  a  right  of  way  or  easement  on  said  railroad 
right  of  way.-'^ 

§  1 34.  Post  Roads  Act  —  Nature  of  railroad's  right  over  pub- 
lic lands. —  The  nature  of  the  right  of  a  railroad  cunipany, 
whose  lines  are  constructed  under  a  grant  from  the  United 
States,  over  the  public  domain,  is  an  easement  only  and  not  a 
fee,  and  it  is  not  exempt  from  the  operation  of  the  Post  Roads 

Act,  as  to  rights  conferred  on  telegraph  companies  by  said 
act.  ^3 

§  135.  Post  Roads  Act  —  Exclusive  right  —  Telegraph  and 
railroad  companies. —  A  railroad  company  cannot  validly  con- 
tract to  give  a  telegraph  company  the  exclusive  right,  as  against 
all  other  telegraph  companies,  to  control  its  right  of  way,  for 
all  telegraphic  purposes.  Such  a  contract  cannot  be  enforced 
against  another  telegraph  company,  which  has  legally  accepted 
the  provisions,  benefits  and  privileges  of  the  Post  Roads  Act,^^ 
which  confers  upon  such  accepting  companies  the  right  to  con- 
struct, maintain  and  operate  their  lines  over  and  along  the 
military  and  post  roads  of  the  United  States,  provided  the 
lines  are  so  constructed  and  maintained  as  not  to  interfere 
"with  the  ordinary  travel  on  said  military  or  post  roads.  Such 
an  exclusive  contract  would,  it  seems,  tend  to  cripple  and  pre- 
vent competition,  and  be  also  void  at  common  law,  as  against 
public  policy  and  in  restraint  of  trade.  Nor  is  the  right  to 
make  such  exclusive  contract  aided  by  the  fact  that  the  railroad 
company  derives  its  grant  of  right  to  construct  and  operate  a 
railroad  and  telegraph  line  from  the  United  States  Govern- 
ment and  is  subsidized  for  the  better  accomplishment  of  both 
these  purposes,  it  appearing  that  said  exclusive  contract  was 
made  subsequent  to  the  enactment  of  the  Post  Roads  Act,  or 
that  the  United  States  Government  in  making  said  grants  in- 

12  Postal  Teleg.  Cable  Co.  v.  Lou-  tic  &  Pac.  R.  Co.  (U.  S.  C.  C, 
isiana  W.  R.  Co.,  49  La.  Ann.  1270,  1894),  63  Fed.  513,  910,  5  Am. 
22  So.  219.  Elec.  Cas.  219.     See  §  37a,  herein. 

13  Mercantile  Trust  Co.  v.  Atlan-  '*  Act  of  Congress,  July  24,  1866. 
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eluded  a  reservation  of  power  as  to  future  legislation.  This 
last  doctrine  is  apparent,  not  only  from  the  cases  appended 
hereto,  but  also  from  the  decisions  covering  said  grants  to  rail- 
roads, fully  considered  under  a  prior  chapter.^  ^  Xor  has  the 
successor  of  a  railroad  company,  whose  line  has  been  con- 
structed under  a  United  States  grant,  any  greater  right  to  so 


15  Chap.  Ill,  herein;  United 
States  V.  Union  Pac.  R.  Co.  &  West- 
ern Un.  Teleg.  Co.,  160  U.  S.  1,  16 
Sup.  Ct.  190,  40  L.  Ed.  319,  6  Am. 
Elec.  Cas.  697;  United  States  v. 
Union  Pacific  Py.  Co.,  45  Fed.  221, 
3  Am.  Eleo.  Cas.  563;  Mercantile 
Trust  Co.  V.  Atlantic  &  Pacific  R. 
Co.  (U.  S.  C.  C,  So.  Dist.  Cal., 
1894),  63  Fed.  513,  910,  5  Am. 
Elec.  Cas.  (two  cases)  207,219,227. 
In  this  case,  Ross.  Dist.  J.,  says, 
referring  to  tlie  grant  to  the  rail- 
road company :  "  There  is  not  a 
syllable  in  the  act  indicating  that  it 
was  intended  by  Congress  to  be 
used  as  an  instrument  for  the  build- 
ing up  or  fostering  any  monopoly 
of  any  character,  or  that  it  should 
be  permitted  to  do  any  act  incon- 
sistent with  the  objects  for  wMiich 
it  w^s  created."  Western  Un. 
Teleg.  Co.  v.  Baltimore  &  Ohio 
Teleg.  Co.,  19  Fed.  660,  1  Am.  Elec. 
Cas.  623.  This  case,  while  holding 
the  principle  noted  in  tlio  text,  was 
a  case  of  motion  for  preliminary 
injunction  to  restrain  telegraph 
companies  from  erecting  lines  upon 
land  of  railroad  company,  and  to 
enjoin  the  railroad  company  from 
using  the  right  of  way  for  any  such 
purpose,  and  from  violating  the  pro- 
visions of  an  agreement  made  by 
the  petitioner  with  the  railroad 
company,  and  the  relief  was  granted 
against  the  railroad  company  as  to 
protection  in  the  possession  of  a 
telegraph    line   actually   constructed 


but  not  granted  as   to   other   stipu- 
lation where  an  adequate  remedy  at 
law     existed.     Injunction     w^as     de- 
nied as  to  the  telegraph  companies. 
Western   Un.  Teleg.  Co.   v.   Burling- 
ton, etc..   Ivy.  Co.,  11  Fed.   1,  1  Am. 
Elec.  Cas.  402;   Western  Un.  Teleg. 
Co.   V.   American  Un.   Teleg.   Co.,   9 
Biss.    (U.  8.)    72,   1   Am.  Elec.  Cas. 
2>S8;   New  Orleans,  M.   &  T.   R.  Co. 
v.    Southern    &    Atl.   Teleg.    Co.,    53 
Ala.  211,  1  Am.  Elec.  Cas.  190.     In 
this   case   the    Post    Roads    Act    was 
merely    set    forth    in    the    pleading. 
Western  Un.  Teleg.  Co.  v.  American 
Un.   Teleg.   Co.,   65  (ia.    160.   1   Ain. 
Elec.    Cas.    306,    308,    38    Am.    Rep. 
781.     It  was  said  in  this  case  that 
the     question      whether     the      Post 
Roads    Act    could    affect     contracts 
executed   prior   to   the   passage   was 
"  immaterial    to    this    issue."     The 
controversy    in    this    case    did     not 
arise  upon  any  eR"ort  to  displace  the 
lines  or  wires  established  by  defend- 
ant,  but  upon   an   intorfcrpnce   with 
the  exclusive  right   to  occupy.     Un- 
ion Trust  Co.  of  X.  Y.  v.  Atchison, 
Top.  &  S.  F.  P.  Co..  8  X.  Mex.  327, 
43  Pac.  701,  6  Am.  Elec.  Cas.   171; 
Western  Un.  Teleg.   Co.   v.   Atlantic 
&  Pacific  States  Teleg.   Co.,   5  Nev. 
102,  Allen's  Tel.  Cas.  428;   Western 
Un.  Teleg.  Co.  v.  Baltimore  &  Ohio 
Teleg.  Co.,  23  Fed.  12,  1  Am.  Elec. 
Cas.  721.     Post  Poads  Act  was  not 
discussed     in     this     case.      See     St. 
Louis  &  C.  P.  Co.  V.  Postal   Teleg. 
Co.,  173  111.  508,  51  N.  E.  382. 
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contract  than  its  predecessor  had."'  And  the  r\\\o  applies,  even 
though  the  railroad  line  is  through  private  property,  obtained 
by  purchase  or  condemnation.^^  Xor  is  a  State  statute  grant- 
ing such  exclusive  right  to  maintain  telegraph  lines  within  a 
certain  portion  of  the  State,  valid  against  a  foreign  corpora- 
tion entitled  by  acceptance  to  the  benefits  of  the  Post  Eoads 
Act.^« 

§  13C.  Interstate  commerce  —  Discrimination  by  telephone 
companies. —  A  statute  docs  not  interfere  with  interstate  coiii- 
nierce,  which  eoiujx'ls  telephone  eonii)anies,  with  wires  wholly 
or  partly  within  the  State  and  engaged  in  general  telephone 
business,  to  furnish  facilities  within  their  local  limits  to  all 
applicants,  without  discrimination  or  partiality,  pnwided  such 
applicants  comply  or  oifer  to  conii)ly  with  the  reasonable  r(\gu- 
laticms  of  the  company.  Such  a  statute  simply  i)rovides  that 
telephone  companies  shall  provide  persons  within  the  State 
with  certain  service  for  compensation.  It  only  seeks  to  con- 
trol the  service  within  the  State.  The  question  of  extra-terri- 
torial service  does  not  arise  in  the  case.  It  was  also  said  that 
telegTa])h  companies  which  had  accepted  the  ])rovisi()ns  of  the 
Post  Roads  Act,^'-*  stood  upon  a  different  footing  in  that  re- 
spect.2o 

§  137.  Electric  railway  —  When  subject  to  interstate  com- 
merce provisions. —  An  electric  railway  is  subject  to  the, inter- 
state commerce  provisions  of  the  United  States,  although  a 
street  surface  road  constructed  on  public  highways  for  sub- 
urban and  urban  passengers,  where  it  extends  from  a  terri- 
tory into  a  State.^' 

i«  United    States    v.    Union    Pac.  -"  Central     Un.     Telepli.     Co.     v. 

Ry.  Co.  &  Western   Un.  Teleg.  Co.,  State   ex    re.    Fnlley,    118    Ind.    144, 

160  U.  S.   1,  16  Sup.  Ct.  190,  40  L.  10  Am.  St.   l!ep.  114,  10  N.  E.  604, 

Ed.   190,  6  Am.  Elec.  Cas.  697,  743.  2   Am.   Elee.  Cas.   27,  and   124   Ind. 

17  Union   Trust    Co.   of   N.   Y.   v.  600,  and  123  Ind.  113. 
Atchison,    Topeka    &    Santa    Fe    R.  21  So    held    in    Willson    v.    Rock 
Co.,  8  N.  Me.K.  327,  43  Pac.  701,  6  Creek    R.    Co.,    7    Inter.   Com.    Rep. 
Am.  Elec.  Cas.  171,  179,  180.  83.     See      Gibbons      v.      Ogden,      9 

18  Pensacola  Teleg.  Co.  v.  West-  Wheat.  (U.  S.)  1,  to  point  that  in- 
ern  Un.  Teleg.  Co.,  96  U.  S.  I,  24  L.  terstale  commerce  extends  to  ves- 
Ed.  708,  I  Am.  Elec.  Ca.s.  2.'50.  sels   exclusively  employed   in   carry- 

1:' Act  of  Congress,  July  24,  1866.       ing   passengers. 
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§  138.  Commerce  —  Federal  Constitution  —  Restrictions  on 
prepaid  telegraphic  or  telephonic  messages. —  A  live-stock  ex- 
change may  bj  its  by-laws  impose  restrictions  on  sending  pre- 
paid telegraphic  or  telephonic  messages,  not  intended  to  af- 
fect the  business  of  the  telc^gvaph  com[)any,  but  ])assed  for  the 
sole  purpose  of  regulating  the  business  of  members.  And  in 
such  case  said  restrictions  will  not  be  held  invalid  as  interstate 
commerce  regulations.- - 

§  139.  Post  Roads  Act  —  Construction  of  telegraph  lines  — 
Conviction  for  cutting  trees. —  A  telegraph  company  does  not, 
by  virtue  of  the  privileges  conferred  by  acceptance  of  the  Post 
Roads  Act,^-^  have  authority  to  injure  or  appropriate  private 
property  without  compensation,  nor  does  such  statute  give  the 
right  to  a  telegraph  company,  wrongfully  and  unlawfully,  in 
violation  of  a  State  statute,  to  cut  down  or  injure  trees  on 
lands  of  another,  on  the  line  of  construction  of  its  plant,  and 
a  conviction  of  employees  of  the  telegraph  company  for  ma- 
licious injury  in  so  doing  will  be  u])held.^^ 

§  140.  Commerce  —  Federal  Constitution  —  Illegal  transmis- 
sion of  money  by  telegraph  —  Betting. —  The  power  of  Con- 
gress, under  the  Constitution,  to  reoulate  commerce  docs  not 
prevent  the  application  of  a  State  statute,  prohibiting  such 
acts,  to  the  agent  of  a  telegraph  company,  who  keeps  a  place 
or  is  engaged  in  business  in  which  money  is  transmitted  to 
another  State  to  be  placed  on  bets  on  horse  races.^^ 

§  110a.  Operations  of  poolrooms  —  Telegraph  Company  — 
Messenger  service  —  Interstate  commerce. —  An  ordinance  to 
prevent  under  a  penalty  the  operations  of  poolrooms  in  a  city, 
and  which  prohibits  any  telegraph,  telephone  or  messenger 
company,  or  its  officers,  agents,  messengers,  etc.,  communicat- 
ing or  transmitting  information  or  telegraphic  messages  or 
communications  to  such  poolrooms,  or  to  a  poolroom  operator, 

22  Hopkins  v.  United  States,  171  Ohio  St.  348,  46  Am.  St.  Rep.  578, 
U.  S.  578,  19  Sup.  Ct.  40,  43  L.  Ed.  5  Am.  Elec.  Cas.  186,  37  N.  E.  710; 
290.  Rev.   Stat.  Ohio,  §   6880.     See  also 

23  Act  of  Congress,  July  24,1866;  §  8660,  chap.  XVIIf,  herein. 

Rev.  Stat.  U.  S.,  §  5263  et  seq.  -'■;  state   v.    Harbourne.    70   Conn. 

24  Daily    v.    State    of    Ohio,    51       484,  40  L.  R.  A.  607,  40  Atl.   179. 
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to  bo  used  at  such  poolrooms  or  in  the  pool  selling  business, 
or  to  be  used  therein  concerning:  any  horse  races  in  or  out  of 
the  city,  is  an  exercise  of  the  State's  police  power  where  the 
ordinance  has  been  passed  under  a  statutory  delegation  of 
power  to  the  common  council  of  cities  of  the  first-class  for  the 
city's  o-overnmont  is  an  ordinance  not  in  conflict  with  the  Fed- 
eral or  State  Constitution  or  of  the  statutes  of  the  State;  and 
even  though  such  ordinance  may  operate  incidentally  as  a 
regulation  of  connncrcc,  and  although  such  telegraphic  mes- 
sages or  information  may  be  received  from  out  the  State,  and 
one  of  the  parties  is  an  interstate  vehicle  (d'  couimerce,  never- 
theless it  does  not  constitute  a  regulation  of  interstate  com- 
merce within  the  Federal  Constitution.  The  act  or  thing 
prohibited  is  per  se  an  illegal  and  immoral  one  and  Congress 
does  not  legalize  interstate  crime,  and  the  States  c(U-tainly 
have  power  to  prohibit  the  same;  nor  is  it  connnerce  within 
the  sense  that  liquor  cases,  concerning  the  transmission  of 
commodities  from  one  State  to  another,  would  be  analogous, 
as  traffic  in  liquor  is  recognized  as  legal  and  licensed  as  such.-" 

■ioCity    of    Louisville    v.    VVehm-  IMaloney,   11.'}  La.   41)8,  39  So.   539, 

hoflf,  25  Ky.   L.   Hep.  995,  76  S.  W.  quoting  from  People  v.  Weithoff,  93 

876    S.    C,    25    Ky.    L.    Rep.    1924,  Mich.   631,   53   N.   \Y.   784,   32   Am. 

79    S.    W.    201.     See    also    State    v.  St.  Rep.  532. 
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§  141.     Constitutional   and   le^slative   powers  —  Generally. 

There  are  certain  fuiulaiiiental  ])rinciples  controlling  the  appli- 
cation of  the  doctrines  to  which  tlie  electrical  law  is  absolutely 
and  necessarily  subject.  The  people  of  the  United  States  and 
of  the  States  have  agreed  to  constitutions  as  a  basis  of  govern- 
ment, and  for  the  security,  among  other  essentials,  of  their 
rights,  property  and  common  welfare.  The  people  have  not, 
however,  conmiitted  to  the  United  States  Goveniineiit  ''  tlieir 
own  complete  functions  of  legislation  and  a(h]iinistration," 
but  have  intrusted  a  portion  to  the  separate  States,  ''  so  that 
the  rights  of  the  individual  shall  be  guarded  from  the  en- 
croaclnnents  of  power."  ^  It  is  a  general  rule,  that  in  so  far 
as  laws  passetl  by  Congress  are  constitutional  and  are  enacted 
to  carry  out  the  powers  vested  in  tlie  Government  of  the  United 
States,  the  States  are  not  empowered  to  retard,  burden  or 
control  the  operations  of  such  constitutional  laws.^  It  is  also 
true  that  a  constitutional  act  of  Congress  is  the  supreme  law 
of  the  land,  and  any  State  Icgishition  in  conflict  therewith  is 

iPomeroy's  Const.  Law   (3d  ed.),  to  interfere   witli   the  free  and   full 

p.    142,  §   22G;    McRoan  v.  Devries,  exercise  by  the  other  of  its  powers. 

3  Barb.    (N.  Y.)    198;   State  v.  Me-  This  proposition,  so  far  as  the  na- 

Cann,  4  Lea    (Tenn.),  9.  tion   is   concerned,   was   affirmed   at 

2McCulloch  V.  Maryland,  4  an  early  date,  in  the  great  case  of 
Wheat.  (17  U.  S.)  317,  4  L.  Ed.  JNleCulloch  v.  Maryland,  4  Wheat. 
579,  cited  and  quoted  from  on  this  (U.  S.)  31G.  *  *  *  No  answer 
point  in  United  States  v.  Rickert,  lias  ever  been  made  to  the  argu- 
188  U.  S.  438,  439,  23  Sup.  Ct.  480,  ment  of  Mr.  Chief  Justice  Mar- 
481,  47  L.  Ed.  536,  537,  cited  also  shall,  and  the  propositions  there 
in  South  Carolina  v.  United  States,  laid  down  have  become  fundamental 
199  U.  S.  437,  452,  26  Sup.  Ct.  110,  in  our  constitutional  jurispru- 
50  L.  Ed.  261,  where  Mr.  Justice  dence."  The  same  rule  stated  in 
Brewer  says:  "The  two  govern-  the  text  is  also  asserted  in  Purnell 
ments,  national  and  State,  are  each  v.  Page,  128  Fed.  496.  See  Rail- 
to  exercise  their  power  so  as  not  road  Co.  v.  Husen,  95  U.  S.  465. 
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voiJ.^  So,  ]\Ir.  Chief  Justice  Waite,  in  a  ease  decided  in 
1877,  says:  ''The  Government  of  the  United  States,  within 
the  scope  of  its  powers,  operates  upon  every  foot  of  territory 
under  its  jurisdiction.  It  legislates  for  the  whole  nation,  and 
is  not  embarrassed  by  State  lines.  Its  peculiar  duty  is  to 
protect  one  part  of  the  country  from  encroachments  by  another, 
upon  the  national  rights  which  belong  to  all."  ■*  But  powers 
granted  to  Congress  do  not  exclude  those  which  are  similar, 
existing  in  the  States,  except  where  the  Constitution  has  ex- 
pressly given  exclusive  powers  to  Congress,  or  where  the  States 
are  prohibited  the  exercise  of  powers,  or  there  is  a  direct  re- 
pugnancy in  the  exercise  thereof  by  the  States,^  Again,  Mr. 
Justice  Peckham,  in  discussing  the  interstate  commerce  pro- 
visions of  the  Federal  Constitution,  in  connection  with  a  tele- 
graph penalty  statute,  declares  that  "  The  matters  upon  which 
the  silence  of  Congress  is  equivalent  to  affirmative  legislation 
are  national  in  their  character,  and  such  as  to  fairly  require 
uniformity  of  regulation  upon  the  subject  involved,  affecting 
all  the  States  alike."  ®  It  may,  however,  be  generally  stated, 
that  in  so  far  as  any  provision  of  a  State  Constitution  conflicts 
with  the  United  States  Constitution  it  is  invalid,''^  although  a 

3Pensacola  Teleg.  Co.  v.  Western  10  N.  Y.  App.  Div.  294,  41  N.  Y. 
Un.  Teleg.  Co.,  96  U.  S.  1,  24  L.  Supp.  938.  See  also  Livingston  v. 
Ed.  708,  1  Am.  Elec.  Cas.  253.  Van  Ingen,  9  Johns.  (N.  Y.)  507. 
(See  S.  C.  2  Woods  643,  Fed.  Cas.  See  §§  65-67,  herein. 
No.  10960.)  "The  Constitution  of  4  Pensacola  Teleg.  Co.  v.  Western 
tlie  United  States  and  the  laws  Un.  Teleg.  Co.,  96  U.  S.  1,  24  L. 
made  in  pursuance  thereof  are  the  Ed.  708,  1  Am.  Elec.  Cas.  255,  a 
supreme  law  of  the  land.  (Const.  case  where  a  State  statute  in  con- 
U.  S.,  art.  6,  par.  2.)  A  law  of  flict  with  the  Post  Roads  Act  of 
Congress  made  in  pursuance  of  the  Congress  was  held  inoperative,  as 
Constitution  suspends  or  overrides  giving  an  exclusive  right  to  main- 
all  State  statutes  with  which  it  is  tain  telegraph  lines  within  a  cer- 
in  conflict."  Id.,  per  Mr.  Chief  tain  portion  of  the  State. 
Justice  Waite;  Sinot  v.  Davenport,  5  Houston  v.  Moore,  5  Wheat.  (U. 
22   How.    (U.    S.)    227.     It   is   held  S.)    49. 

that  all  the  legislative  power  of  the  « Western     Un.     Teleg.     Co.     v. 

people  of  the  State  of  New  York  is  James,  162  U.  S.  650,  6  Am.  Elec. 

embodied    in    the    Constitution    of  Cas.  863,  40  L.  Ed.   1105,   16  Sup. 

1777   of   that   State,  it  having  been  Ct.   934. 

adopted    before    the    United    States  7  Xew  Orleans   Gas  Light   Co.  v. 

Constitution.     Sage    v.    New    York,  Louisiana,  Light  &  H.  P.  &  M.  Co., 

154  N.  Y.  61,  47  N.  E.  1906,  aflfg.  115    U.    S.    672,    6    Sup.    Ct.    252, 
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State  Constitution  is,  within  the  State  liniirs,  fiindanK-ntal 
law  and  restrictive  in  its  powers,**  and  the  logishitive  power  of 
a  State  is  only  restricted  by  the  Constituion  of  the  United 
States  and  of  the  State."  This  is  illustrated  by  the  rule,  that 
if  the  rights  and  powers  of  the  Xatinual  Government  are  not 
interferetl  with,  each  State  may  tax  all  i)roperty,  real  and 
personal,  witliin  its  borders,  belonging  to  persons  or  corpora- 
tions/" 

^  141a.  Necessity  of  compliance  with  Constitutional  require- 
ments.—  Another  roiisidcrat  imi  iuvdlved  is  the  State  Constitu- 
tion and  where  a  constitutit»nal  provision  authorizes  the  con- 
struction and  maintenance  of  teli-grapli  and  telephone  lines 
within  the  State  and  to  connect  the  same  with  other  lines,  and 
further  provides  that  the  General  Assembly  shall  by  general 
law  of  uniform  operation  provide  reasonable  regulations  to 
give  full  etl'ect  to  said  provisions  the  Constitution  is  not  self- 
executing.  The  legislature  may,  however,  refuse  or  fail  to 
act,  in  which  case  the  right  granted  would  be  dormant,  for 
legislative  action  is  necessary  to  nuike  the  right  granted  elect- 
ive, but  there  is  no  [)ower  which  can  compel  the  legislatu.re 
to  act  or  coerce  it  into  passing  any  particular  law,  but  if  there 
is  legislative  action  the  law  passed  nuist  meet  the  constitutional 
requirements  as  to  uniform  operation  and  reasonable  regula- 
tion; that  is,  State  legislative  enactments  must  comply  with 
constitutional  requirements  where  the  command  of  the  latter 
is  to  pass  general  laws  of  uniform  operation  with  reasonable 
provisions  so  as  to  give  access  to  business  centers  such  as  cities 
and  towns;  and  after  the  legislature  has  complied  Avith  the 
commands  of  the  Constitution  by  such  legislation  as  is  therein 
contemplated  it  has  authority  to  empower  cities  and  towns  to 
make  such  reasonable  rules  and  regulations  as  may  be  deemed 
necessary.     If,  however,  a  statute  fails  to  meet   the  require- 

Dodge  V.  Woolsey,  18  How.  (U.  S.)  N.  H.  47;  Cooley's  Const.  Lim.  (Gtli 
331.  ed.)     87;    Cochran    v.    Van    Surlay, 

8  Varney  v.   Justice,   86  Ky.   596,      20  Wend.   (N.  Y.)    144. 

6   S.   W.  457.  1"  Western  Un.  Teleg.  Co.  v.  Tag- 

9  Henley  v.  State,  98  Tenn.  665,  gart,  163  U.  S.  1,  6  Am.  Elec.  Cas. 
41  S.  W.  352,  1104,  39  L.  R.  A.  126.  622,  41  L.  Ed.  49.  16  Sup.  Ct.  1054, 
See  Concord    R.   Co.    v.  Greeley,    17  per  xVIr.   Justice   Gray. 
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ments  of  the  Constitution  it  will  be  invalid."  Again,  a  Con- 
stitution is  not  self-operative  and  in  the  absence  of  legislative 
regulation  does  not  confer  on  telephone  companies  the  right 
to  use  the  streets  of  a  city,  where  such  Constitution  declares 
the  right  of  any  corporation  to  construct  and  maintain  lines 
of  telegraph  and  telephone  upon  the  streets  and  highways 
within  the  State,  and  that  such  companies  shall  have  the  right 
of  eminent  domain  and  be  common  carriers,  but  leaves  it  to  the 
legislature  to  make  enactments  to  effectuate  the  purpose  in- 
tended. ^^  And  a  statute  is  not  self-operating  to  prevent  the 
use  of  street  privileges  until  action  be  taken  by  a  borough, 
where  such  statute  empowers  borough  councils  by  ordinance 
to  regulate  the  streets  of  the  borough,  and  to  prescribe  the 
manner  in  which  corporations  or  individuals  shall  exercise 
any  privileges  granted  to  them  in  the  use  of  the  streets.  Such 
authority  can  only  be  exercised  by  the  borough  by  passing  an 
ordinance.  Until  regulative  action  be  taken  in  the  mode  pre- 
scribed by  statute  any  existing  street  privilege  capable  of  com- 
plete exercise  may  be  used  by  any  party  having  the  right  to 


11  State  ex  rel.  Crumb  v.  Mayor, 
etc.,  of  Helena  (Mont.  1906),  85 
Pac.  744,  under  Const.  §  14,  art. 
15.  In  this  case  the  Civ.  Code  § 
1000,  provided  that:  "  A  telegraph 
or  telephone  corporation,  or  a  per- 
son, is  hereby  authorized  to  con- 
struct such  telegraph  or  telephone 
line  or  lines  from  point  to  point, 
along  and  upon  any  of  the  public 
roads,  by  the  erection  of  necessary 
fixtures,  including  posts,  piers  and 
abutments,  necessary  for  the  wires; 
but  the  same  shall  not  incommode 
the  public  in  the  use  of  said  roads 
or  highways."  This  section  was 
amended  by  the  legislature  by  en- 
larging its  provisions  so  as  to  make 
them  applicable  to  electric  light 
and  power  lines  also,  and  adding 
this  proviso :  "  Provided,  however, 
that  the  provisions  of  this  act  shall 
not  apply  to  public  roads  and  high- 


ways within  the  limits  of  incor- 
porate cities  or  towns,"  Sess.  Laws 
1905,  p.  122,  c.  55.  Polit.  Code  § 
4800,  subd.  3,  as  amended  and  ap- 
proved March  8,  1897  (Sess.  Laws 
1897,  p.  203),  provided:  "The 
city  or  town  council  has  power: 
*  *  *  (43)  to  regulate  or  sup- 
press the  erection  of  poles  and  the 
stringing  of  wires,  rods,  or  cables  in 
the  streets,  alleys,  or  within  the 
limits  of  any  city  or  town."  It 
was  held  that  the  statute  conflicted 
with  the  constitution  and  that  the 
political  code  did  no  aid  the  defect 
and  judgment  was  reversed  and 
cause  remanded.  See  §  151,  herein, 
i-  State,  Spokane  &  British 
Columbia  Teieph.  &  Teleg.  Co.  v. 
City  of  Spokane,  24  Wash.  53,  03 
Pac.  1116,  7  Am.  Elec.  Cas.  96; 
Const,   art.    12,  §   19. 
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use  it;  tlio  boroMii;!!  ciiimot  prevent  tlie  use  of  street  privileges 
without  any  ordinance  on  the  snhjeet.'-' 

§  142.  Delegation  of  legislative  power  —  Eminent  domain. — 
"The  Nation  or  State  inav  lake  |)ri\ale  |)n)j)ert_v,  in  viiiue  of 
two  capacities,  inhering-  in  tlie  hody  jxilitie  —  the  riuht  of 
taxation  and  the  right  of  eminent  dnmain."  ''•  The  hitter  is 
an  exercise  of  the  sovereii::n  p(»\ver,  conferred  as  a  rule  hv  h-gis- 
lative  act,  but  the  C(»nstitntion  nniy  confer  the  riglit  for  partic- 
ular use,  wliich  is  enforceable,  especially  wlien  such  grant  is 
sup])leniented  by  statute,  providing  the  means  of  its  exercise.*^ 
This  right  is  generally  sp(»ken  of  as  i)eing  delegated.'"  Mr. 
Lewis  says,  however,  that  it  cannot,  strictly  speaking,  be  dele- 


13  r<.int  IMcasaiit  Klcc.  I..  &  I'. 
Co.  V.  Horou;,Mi  nf  Wny  I  lend,  ii>  N. 
J.  Eq.  29U,  4!t  Atl.  I  KIS.  S  Am.  KIcc. 
Cas.  2:W;  I'uli.  L.  lH!t7.  p.  2!m; 
(Bon)iin;li   Act  ). 

1 '  I'omcroy  on  Coiisl.  Law  (."kl 
ed.),    p.    HiO,   §   -J.jI. 

There  is  nu  (jvucral  supervision 
on  the  part  of  the  nation  over  State 
taxation,  and  the  State  liaa,  gen- 
erally speaking,  on  respect  to  tlie 
same,  the  freedom  of  a  sovereign 
both  as  to  objects  and  methods. 
Michigan  Central  Kd.  Co.  v.  I'owers, 
201  U.  S.  24.5,  2!)2,  50  L.  Kd.  744. 
20   Sup.   Ct.  4r)f). 

I'-Lamborn  v.  Bell,  18  Colo.  .340, 
4  Am.  Elec.  Cas.  573,  32  Pae.  989, 
per  Mr.  Justice  Ooddard,  a  ease  of 
condemnation  of  land  for  electric 
light  purposes. 

i'"' Booth  on  Street  Railways  (ed. 
1892),  §  103;  Elliott  on  Roads  and 
Streets  (ed.  1890),  148,  note  5, 
where  it  is  said:  "Strictly  speak- 
ing it  may  perhaps  be  true  that  a 
sovereign  power  cannot  be  dele- 
gated, but  it  is  quite  certain  that 
it  may  be  intrusted  to  public  and 
private  corporations,   and  that   the 


courts  commonly  speak  of  *  the  dele- 
gation of  the  right  of  eminent  do- 
main.' citing  numerous  cases."  See 
al>o  id.,  ."{27,  note  2,  where  it  is 
again  said  that  as  a  general  rule 
tlie  legislative  power  cannot  l)e  dele- 
gated, l)ut  that  "  the  exceptions  are 
quite  as  important  as  the  rule  it- 
self. It  is  now  firmly  established 
that  governmental  power  may  be 
delegated  to  local  governmental  in- 
strumentalities." Citing  .several 
cases.  Elliott  on  Railroads  (ed. 
1897).  §§  9.53,  954;  3  Cook  on  Corp. 
(ed.  1898),  §  905.  "The  power  to 
take  private  property  for  pui)lic 
use  is  often  and  indeed  quite  gen- 
erally delegated  to  corporations 
which  form  no  part  of  the  (Jcnern- 
nient,  but  which  are  constituted  for 
the  purpose  of  constructing  some 
works  of  public  utility."  Pomeroy 
on  Const.  Law  (.3d  ed.),  p.  101,  § 
253.  See  Little  Xestucca  Toll  Road 
Co.  V.  Tillamook  Co.,  31  Or.  1,  48 
Pac.  405;  Burt  v.  Merchants'  Ins. 
Co.,  100  Mass.  3.50,  8  Am.  Rep.  339; 
St.  Louis  V.  Western  Un.  Teleg.  Co., 
149  U.  S.  405,  37  L.  Ed.  810,  13 
Sup.  Ct.  990,  4  Am.  Elec.  Cas.  116. 
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gated,  but  that  it  is  conferred  on  certain  agencies.  ^^  It  is,  no 
doubt,  true  that  the  right  cannot  be  unreservedly  delegated. 
It  is  an  inherent  sovereign  power,  impliedly  reserved  in  every 
grant  and  cannot  be  abridged  so  as  to  bind  future  legislatures, 
and  lands  taken  for  one  public  use  may  be  appropriated  for  a 
different  public  use.^^  Without  regard,  however,  to  its  strict 
technical  meaning,  the  use  of  the  word  "  delegate  "  is  sanc- 
tioned by  reason  of  its  being  so  constantly  used  by  courts  and 
text-writers. 

§  142a.  Same  subject  continued. —  State  regulation  and  con- 
trol of  property  devoted  to  public  use  is  not  a  taking  of  prop- 
erty for  a  public  purpose  within  the  meaning  of  the  Constitu- 
tion of  Indiana.  !N^or  is  such  regulation  and  control  an  inter- 
ference with  the  guaranteed  rights  of  the  citizen  in  private 


17  Lewis  on  Em.  Dom.  (ed.  1888) 
§  242,  citing  SlioU  v.  German  Coal 
Co.,  118  111.  427,  10  N.  E.  199; 
Yost's  Report,  17  Penn.  St.  524; 
Matter  of  Deansville  Cem.  Ass.,  5 
Hun    (N.   Y.),  482.     See  last  note. 

^»  United  States:  Byrnes  v. 
Douglass,  48  U.  S.  App.  526,  27  L. 
S.  C.  C.  A.  399,  83  Fed.  45;  Lake 
Erie,  etc.,  R.  Co.  v.  Seneca  Co.,  57 
Fed.  945;  Atlantic  &  Pac.  Teleg. 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.,  6 
Biss.  (U.  S.  C.  C.)  158.  Alabama: 
New  Orleans,  Mobile,  etc.,  R.  Co.  v. 
Southern  &  Atl.  Teleg.  Co.,  53  Ala. 
211,  1  Am.  Elee.  Cas.  190.  Geor- 
gia: Southwestern  R.  Co.  v.  South- 
ern, etc.,  Teleg.  Co.,  46  Ga.  43,  12 
Am.  Rep.  585.  Illinois:  St.  Louis, 
etc.,  R.  Co.  V.  Postal  Teleg.  Co, 
173  III.  508,  53  N  E.  382;  Chicago 
&  A.  R.  Co.  V.  Pontiac,  169  111.  155, 
48  N.  E.  485,  9  Am.  &  Eng.  R.  Cas. 
(N.  S.)  382;  Chicago  W.  D.  R.  Co. 
V.  Metropolitan  W.  S.  Elev.  R.  Co., 
152  111.  519,  38  N.  E.  736;  Chicago 
&  N.  W.  n.  Co.  V.  Chicago,  151  111. 
348.  31  X.  E.  842.  Indiana: 
W'altT-Works   v.    Burkiiart,   41    Ind. 


304,  per  Osborn,  J  Massachusetts: 
Eastern  R.  Co.  v.  Boston,  etc.,  R. 
Co.,  Ill  Mass.  125,  131,  15  Am. 
Rep.  13.  Michigan:  Detroit  Citi- 
zens St.  R.  Co.  V.  Detroit,  110  Mich. 
384,  68  N.  W.  304,  35  L.  R.  A.  859, 
28  Chic.  Leg.  News,  409,  3  Detroit 
Leg.  News,  377,  5  Am.  &  Eng.  R. 
Cas.  (N.  S.)  15,  affd.,  171  U.  S. 
48,  18  Sup.  Ct.  732.  Oregon:  Lit- 
tle Xestucca  Toll  Road  Co.  v.  Tilla- 
mook Co.,  31  Or.  1,  48  Pac.  465. 
Pennsylvania  :  Lock  Haven  Bridge 
V.  Clinton  Co.,  157  Penn.  St.  379, 
27  Atl.  726.  See  also  Cooley's 
Const.  Lim.  (0th  ed.)  pp.  137,  339- 
342,  644;  3  Parsons  on  Contracts 
(8th  ed.),  bottom  pages,  488-495, 
pages  535-543;  2  Dill.  Mun.  Corp. 
(4th  ed.),  §  602,  p.  705,  note;  1 
Elliott  on  Railroads  (ed.  1897),  § 
32,  p.  48,  text  at  note  2;  3  id.,  § 
908,  pp.  1381,  1382;  3  Cook  oh 
Corp.  p.  2206,  note  1  (§  906),  p. 
2281,  note  2  (§  922);  Lewis  on 
Eminent  Domain  (ed.  1888),  § 
275.  See  further  on  eminent  do- 
main, 4  Thompson's  Com.  on  Corp. 
(fd.   1895),  §  5587   et  stTj. 
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property/''  and  compliance  with  the  statutory  re(piirements  by 
a  foreign  telegraph  company  as  to  being  domesticated  consti- 
tutes a  prerequisite  to  condemnation  of  lands. -*^  Again,  where 
the  charter  of  a  corporation  does  not  expressly  confer  upon  it 
the  power  of  eminent  domain  and  makes  no  provisions  as  to 
the  manner  or  mode  of  its  exercise  or  as  to  compensation  the 
corporation  cannot  assume  such  power  merely  by  reason  of 
an  authorization  to  accpiire  such  property  as  may  be  con- 
venient and  necessary  in  the  furtherance  of  its  business,  and  a 
general  statutory  authorization  to  acquire  and  hold  lands  for 
the  installation  and  maintenance  of  power  plants  is  a  limita- 
tion of  authority  within  which  the  corporation  can  only  take 
and  hold  such  lands  as  are  necessary  to  locate  po^\■('r  ))hnits  in 
position  for  use  and  maintenance.  It  cannot  condenm  land 
and  water  privileges  and  divert  streams  in  order  to  enable 
them  to  obtain  power  for  the  operation  of  plants  located  upon 
their  own  land.^' 

§  1421).  Same  subject  continued  —  Violation  of  due  process 
clause  of  Federal  Constitution. —  ju  determining  whether  private 
property  can  be  taken  by  a  person  against  the  owner's  consent 
the  questions  of  public  use,  of  ])nl)lic  necessity,  convenience  or 
exigency  must  be  considered,  and  a  corporation  which  is  not 
a  quasi-public  one  cannot  by  merely  accepting  its  charter  be- 
come vested  with  the  power  of  eminent  domain,  nor  can  the 
legislature  constitutionally  authorize  such  taking  of  private 
property  where  no  public  use  is  subserved  and  there  is  no  gov- 
ernmental use  or  enjoyment  by  the  public  or  a  public  agency. 
Within  this  rule  is  a  person  or  corporation  authorized  to  gen- 
erate and  transmit  and  supply  electric  power  for  manufactur- 
ing or  mechanical  purposes  or  for  sale  or  lease  generally.^ ^ 
So  a  State  Constitution  which  declares  the  use  of  waters  for 

i9Hockett  V.  state,  105  Ind.  250,  Gonl.  St.  IJy.  Law,  §  4,  Laws  1895, 

258,  259,  55  Am.  Rep.  201,  5  N.  E.  p.   308,   c.   27,   Am'd   Laws    1901,   p. 

178,  per  Niback,  C.  J.,  citing  numer-  586,  c.  93. 

ous  cases.     Ind.  Const.  §  21,  art.   1.  22  Brown  v.  Gerald,  100  Me.   351, 

20  Duke  V.  Postal  Teleg.  Cable  70  L.  R.  A.  472,  Gl  Atl.  785.  Ex- 
Co.,  71  S.  C.  95,  50  S.  E.  675,  Civ.  amine  Sisson  v.  Board  of  Super- 
Code  1902,  §  2211.  visors   of   Buena    Vista,    128    Iowa. 

21  Claremont   Ry.   &  Lighting  Co.  442,  104  N.  W.  454. 
V.  Putney,  N.  H.   1905,  62  Atl.  72/', 
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manufacturing  purposes  a  public  use  violates  the  due  process 
clause  of  the  Federal  Constitution  in  so  far  as  it  may  be 
deemed  to  have  been  intended  to  extend  the  right  of  eminent 
domain  to  private  manufacturing  corporations  or  to  authorize 
a  taking  of  private  property  for  a  private  use ;  and  this  applies 
to  an  electric  light  and  power  corporation  formed  for  the  pur- 
pose of  diverting  water  for  power  to  generate  electricity  for 
transmission  and  sale  to  and  for  manufactories,  etc.,  where 
such  a  corporation  is  not  a  public  se'rvice  corporation  and  the 
use  is  not  a  public  use  and  public  necessity  does  not  require 
it.23 

§  142c.  Fee  of  streets  in  owner  —  Constitutional  provision 
as  to  jnst  compensation. — City  streets  may  be  used  for  the  pur- 
poses for  \vhich  they  have  been  dedicated  even  though  the  fee 
of  the  land  remains  in  the  o^\^ler  by  reason  of  the  provisions 
of  the  State  Constitution  which  also  provides  for  just  com- 
pensation for  the  taking  of  land  for  public  use,  etc.^^  In  a 
Massachusetts  case  it  is  declared  that  "  under  the  charter  of  the 
city  of  Boston  the  control  and  management  of  the  rights  of 
the  public  in  the  streets  and  highways  were  vested  in  the  mayor 
and  aldermen  and  the  city  council.  It  has  been  the  policy 
of  these  bodies  to  retain  this  control,  and  not  to  permit  the 
acquisition  of  private  rights  in  the  public  easement  by  indi- 
viduals or  corporations.  Under  our  system  of  laws  the  fee 
remains  in  the  original  o^\Tier  or  his  successors  in  title,  and 
the  land  may  be  used  by  him  in  any  way  that  is  not  incon- 
sistent with  the  rights  of  the  public  under  the  easement  ac- 
quired by  them  when  the  street  was  laid  out.  Upon  a  dis- 
continuance the  easement  is  terminated,  and  the  entire  estate 
reverts  to  the  oAvner  of  the  fee."  ^^ 

23  State  ex  rel.  Tacoma  Industrial  private  ways  of  necessity,  and  for 
Co.  V.  White  River  Power  Co.,  39  drains,  flumes,  or  ditches,  over  or 
Wash.  G48,  82  Pac.  15,  State  Const.  across  the  Lands  of  others  for  agri- 
art.  21,  provides:  "The  use  of  the  cultural,  domestic,  or  sanitary  pur- 
waters  of  this  State  for  irrigation,  poses.'  Examine  §§  278b,  2 /8c, 
mining  and  manufacturing  purposes  herein. 

sliall    be    deemed    a    public    use";  2*  Kirby  v.   Citizens'  Teleph.   Co., 

art    1,    §    IG.    also    provides,    that:  17  S.  Dak.  3G2,  97  N.  W.  3,  Const. 

"Private     property     shall     not     oe  art.  G,  §  13,  art.  17,  §   IS. 

taken    for    private    use,    except    for  25  Boston    Electric    Light    Co.    v. 
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§  14-1.  Legislative  control  —  Public  employments  and  prop- 
erty.—  The  legislature  of  u  State  stands  i'oi'  tlie  entire  public, 
and  its  authority  is  paramount  over  all  ])ublic  ways,  irre- 
spective of  city  or  town  boundaries.  It  has  full  power  to 
regulate  and  control  within  reasonable  limits,  piil)lic  employ- 
ments and  property  used  in  connection  therewith.  It  may 
make  lawful  the  occupation  of  the  streets  for  telegraph,  tele- 
phone, street  railway  and  other  electrical  purposes.  And  so 
far  as  the  acts  of  the  donee,  grantee  or  licensee  are  within 
the  scope  of  the  grant  and  in  the  reasonable  exercise  of  care, 
such  acts  are  protected.  This  l(>gislative  authority  is,  how- 
ever, as  we  have  elsewhere  stated,  limited  by  constitutional  re- 
strictions prohibiting  the  taking  of  ])rivate  property  for  public 
use  without  just  compensation.  Ihit  the  owner  of  property 
devoted  to  public  use  must,  for  the  common  good,  submit  to 
have  that  use  and  employment  regulated  by  public  authority. ^^ 


Boston  'rerniiiial  Co.  (Mass.),  07 
N.  E.  34(i,  8  Am.  Elec.  Cas.  50. 

"^^  United  Ulates:      Noilliein 

Transportation  Co.  v.  Chicago,  09 
U.  S.  035;  Barnes  v.  District  of 
Columbia,  91  U.  S.  540;  Grand 
IJapids  Elec.  L.  &  P.  Co.  v.  Grand 
Rajjids  Edison  Elec,  etc.,  Co.,  3.3 
Eed.  659,  2  Am.  Elec.  Cas.  161,  per 
Jackson,.  J.  Georgia:  Savannah, 
etc.,  R.  Co.  V.  Savannah,  45  Ga. 
602.  Indiana:  Lonergan  v.  La 
Fayette  St.  Ry.  Co.  (Cir.  Ct.,  La 
Fayette,  Ind.,  1890),  3  Am.  Elec. 
Cas.  277,  per  Langdon,  J.  Mary- 
land: Chesapeake  &  Potomac 
Teleph.  Co.  v.  The  Baltimore,  etc., 
Teleg.  Co.,  66  Md.  399,  2  Am.  Elec. 
Cas.  433,  per  Alvey,  C.  J.  Mis- 
souri: State  ex  rel.  Laclede  Gas 
L.  Co.  V.  Murphy,  etc.,  St.  Louis, 
130  Mo.  10,  5  Am.  Elec.  Cas.  78, 
per  McFarlane,  J.  TSlew  York: 
Potter  V.  Collis,  19  N.  Y.  App.  Div. 
392,  46  N.  Y.  Supp.  471,  case  affd., 
156  N.  Y.  16.  Pennsylvania: 
O'Connor    v.     Pittsburg,    18    Penn. 
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St.  189,  per  (Jibson,  C.  .).  Vir- 
ginia: dames  River  v.  Anderson, 
12  Leigh    (Va.),  286. 

licferring  to  the  Laws  of  New 
York,  of  1848,  c.  265,  as  amended 
by  Laws  of  1853,  c.  471,  Earl,  C. 
J.,  says :  "  These  are  general  pub- 
lic legislative  acts  in  the  exercise 
of  the  police  power  of  the  State, 
and  therefore  they  were  not  beyond 
the  reach  or  touch  of  future  legis- 
lation. The  legislature  did  not  in- 
tend to  divest  itself,  and  could  not 
divest  itself  of  its  control  over  the 
stieds  for  the  public  welfare." 
American  IJapid  Teleg.  Co.  v.  Hess, 
125  X.  Y.  G41,  3  Am.  Elec.  Cas. 
144,  36  N.  Y.  St.  R.  252,  26  N.  E. 
919.  "All  the  power  which  it  has 
over  its  streets  is  derived  from  the 
legislature,  whose  power  over  them 
is  '  supreme  and  transcendent,'  to 
use  Judge  Dillon's  language." 
Hodges  V.  Western  Un.  Teleg.  Co. 
(Miss.,  1895),  5  Am.  Elec.  Cas.  57; 
Dill,  on  Mun.  Corp.  (4th  ed.).  § 
656.     "  Control  over  streets  resides 
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"  The  primary  use  of  a  highway  being  for  travel  and  trans- 
portation, its  use  by  a  telegraph  company  to  facilitate  com- 
munication is  subordinate  to  its  use  by  the  public  for  the  pri- 
mary purpose.  This  principle  is  recognized  in  the  statutes  of 
Ohio  reg-ulating  the  use  of  public  roads  by  telegraph  com- 
panies." ^^  It  is,  therefore,  obvious  that  it  is  within  the  power 
of  the  legislature  to  enact  statutes  relating  to  public  streets, 
authorizing  their  use  for  additional  street  uses.^^ 

§  143a.  Same  subject  continued. —  Property  of  a  telephone 
company  being  property  devoted  to  a  public  use  is  a  legitimate 
subject  of  legislative  regulation  and  control.  When  the  owner 
of  property  devotes  it  to  a  use  in  which  the  public  has  an  in- 
terest, he  in  effect  grants  to  the  public  an  interest  in  such  use, 
and  must  to  the  extent  of  that  interest,  submit  to  be  controlled 
by  the  public  for  the  common  good,  as  long  as  he  maintains  the 
use  to  which  he  has  so  devoted  his  property,  and  he  can  only 
escape  such  public  control  by  withdrawing  his  grant  and  dis- 
continuing the  use.^^     A  telegraph   and   telephone  company's 


somewhere.  As  the  legislative 
power  of  a  State  is  vested  in  the 
legislature,  generally  that  body  has 
the  supreme  control."  St.  Louis  v. 
Western  Un.  Teleg.  Co.,  149  U.  S. 
465,  4  Am.  Elec.  Cas.  116,  13  Sup. 
Ct.  990,  per  Brewer,  J.  "  The 
power  of  the  State  and  of  munic- 
ipal corporations  over  public  or 
common  property,  to  regulate  tlie 
use  of  it  for  purposes  of  public  util- 
ity is  no  longer  a  mooted  question, 
where  no  constitutional  rights  are 
infringed.  It  is  well  defined  to  be 
the  rightful  authority  which  exists 
in  every  sovereignty  to  control  and 
regulate  those  rights  of  a  public  na- 
ture which  pertain  to  its  citizens 
in  common,  and  to  appropriate  in- 
dividual property  for  the  public 
benefit  as  the  public  safety,  neces- 
sity, convenience  or  welfare  may  de- 
mand." Irwin  V.  Great  Southern 
Teleph.  Co.,  37  La.  Ann.  63,  1  Am. 

17 


Elec.  Cas.  710,  per  Bermudez,  C. 
J.,  citing  Cooley's  Const.  Lim.  p. 
652,  §  524,  p.  061,  §  531,  p.  676,  § 
542;  Angel  1  on  Highways,  §  237. 
and  quoting  Dill,  on  Mun.  Corp. 
(,3d  ed.),  §§  657,  698. 

-"  Ganz  V.  Ohio  Postal  Telegraph 
Cable  Co.,  140  Fed.  692,  694,  per 
Richards,  Cir.  J.  Bates  Ann.  Stat.; 
§§  .3454,  3461-1.  Case  reverses 
Ohio  Postal  Teleg.  Cable  Co.  v. 
Board  of  Commissioners,  137  Fed. 
947.     See  note,  §  130,  herein. 

28  Lahr  v.  Metropolitan  Elevated 
Ry.  Co.,  104  N.  Y.  292,  4  N.  Y. 
St.  R.  340,  25  Week.  Dig.  543,  10  Is. 
E.  528,  per  Ruger,  Ch.  J.,  cited  in 
Johnson  v.  The  Munson-Huston 
Elec.  Co.,  54  Hun,  469,  28  N.  Y.  St. 
R.  295,  7  N.  Y.  Supp.  716,  3  Am. 
Elec.   Cas.  204. 

-'9  Hockett  V.  State,  105  Ind.  250, 
258,  55  Am.  Rep.  201,  5  N.  E.  178, 
per  Niblack,  C.  J. 

'257 


§     ll.'3a       CONSTITUTIONAL    AND    l.ELilSLATlVK     I'OWKRS. 


rights  ill  usln«i;  tlic  public  streets  or  high  ways  for  its  poles, 
etc.,  may  be  limited  by  the  statute  and  iinist  also  be  exercised 
in  subordination  to  the  rights  of  the  public  to  a  reasonable  use 
of  such  streets  for  public  travel.^"  And  tlie  right  to  erect 
poles,  etc.,  in  the  streets  may  be  derived  directly  from  the  leg- 
islature and  the  city's  powers  be  limited,  being  such  only  as 
are  delegated  and  subject  to  such  direct  control  as  the  legisla- 
ture may  deem  proper  to  exercise.^^  Again,  it  is  the  settled 
law  of  the  State  of  New  York  that  telegraph  and  telephone 
companies  derive  their  right  to  erect  i)oles  and  string  their 
wires  directly  from  the  State,  and  while  the  sovereign  power 
of  the  State  may  be  delegated  to  cities  and  villages  in  regard 
to  such  iiiiinagement  and  control  of  these  companies,  still  such 
surrender  of  sovereignty  must  n^st  on  express  legislation  con- 
taining a  clear  and  unqualified  grant  of  ])ower  and  cannot  be 
implied.-'^  In  Iixliana  it  is  declared  tliat  while  tlie  legislature 
has  delegated  to  municipalities  the  exclusive  control  of  their 
streets,  yet  the  control  of  public  ])laces  is  primarily  in  the 
legislature  and  as  it  gave  so  it  may  take  aw^ay  or  modify  the 
power  de]egafe<l,  and  also  that  there  is  no  doubt  of  the  author- 
ity of  the  legislature  to  grant  to  individuals  and  corporations 
the  right  to  erect  poles  and  wires  upon  the  streets  of  a  munici- 
pality without  its  consent  or  over  its  objection. •''■'  In  ]\Iicliigan 
a  city  has  power  to  grant  a  franchise  to  an  electric  light  com- 
pany even  though  such  company  was  incorporated  under  the 
gencr:il  laws,  at  least  liaving  granted  such  franchise  and  the 
company  having  o])erated  thereunder  for  years  the  city  would 
be   estopped    to   revoke    the   franchise.^^     In    ^Minnesota,    tele- 


no  Little  V.  Contral  District  &  1'. 
Toleg.  Co.,  213  Pa.  229.  G2  Atl.  848, 
Act  April  29,  1874,  §  33,  P.  L.  92. 

31  Abbott  V.  City  of  Diilnth,  104 
Fed.  833.  affd.  117  Fed.  137,  Laws 
Minn.  1860,  c.  12,  §  1. 

32  Village  of  Carthage  v.  Central 
New  Voik  Tcleph.  &  Teleg.  Co.,  185 
N.  Y.  448,  78  N.  E.  165,  revg.  110 
N.  Y.  App.  Dis.  625;  Transportation 
Corp.  Law,  art.  VIII,  §  102. 

33  Coverdale  v.  Edwards,  1.55  Ind. 
374,  58  N.  E.  495,  7  Am.  Elec.  Cas. 
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15.  In  this  case,  however,  this 
riglit  as  to  grants  had  been  vested 
exclusively  in  the  city's  discretion 
:ind  lliere  was  a  restriction  in  the 
franchise  of  the  right  to  revoke  at 
pleasure. 

34  Wyandotte  Elec.  Light  Co.  v. 
City  of  Wyandotte,  124  Mich.  43, 
82  N.  W.  821,  7  Am.  Elec.  Cas.  43. 
In  this  case  the  company  was  in- 
corporated under  the  general  law 
instead  of  under  the  electric  light- 
insr  act. 
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phone  coDipanies  have,  under  the  general  laws  of  the  State  the 
right  to  erect  poles  and  wires  within  urban  ways  and  streets 
as  well  as  upon  rural  highways. ^^ 

§  143b.  State  regulation  —  Letters  patent. —  State  regula- 
tion of  property  is  not  precluded  by  the  fact  that  the  object 
sought  to  be  controlled,  as  in  case  of  a  telephone,  is  covered 
by  letters  patent  of  the  United  States  granting  the  exclusive 
right  of  making,  vending  and  using  such  tangible  property.^^ 

§  144.  Legislative  control  —  Fee  of  streets  in  trust  in  city. — 
Another  limitation  of  the  power  of  the  legislature  over  streets 
exists  where  the  fee  of  the  streets  is  vested  in  a  city,  in  trust  to 
be  appropriated  and  kept  open  as  public  streets.  Then  in  so 
far  as  they  are  held  for  public  streets,  they  are  subject  to  legis- 
lative control,  and  it  has  power  only  to  deal  with  them  as 
streets  and  to  regulate  the  use  of  them  as  such,  for  public 
purposes  and  not  for  uses  inconsistent  with  such  street  use. 
In  other  words,  "  The  power  of  the  legislature  is  limited  to  a 
regTilation  of  the  use  for  which  the  property  is  held  by  the  city 
in  trust.''  "^      So,  where  on   the  ])hitting  of  an   addition   to  a 


35  Northwestern  Teleplione  Ex- 
change Co.  V.  Minneapolis,  81  Minn. 
140,  7  Am.  Elec.  Cas.  1753,  Gen.  Stat. 
1866,  §  28,  c.  34,  as  am'd  Gen  Laws 
1881,  c.  7.3.  (Gen.  Stat.  18!)4,  § 
264.) 

30  Hockett  V.  State,  105  Ind.  -ioO, 
257,  55  Am.  Rep.  201,  5  N.  E.  178. 
See  §§  521,  839,  1035,  herein. 

37  The  Metropolitan  Telepli.  & 
'I'eleg.  Co.  V.  The  Colwell  Lead  Co., 
07  How.  (X.  Y.)  365,  50  N.  Y. 
Super.  489,  1  Am.  Elec.  Cas.  662, 
663,  per  Ingraham,  J.;  American 
Rapid  Teleg.  Co.  v.  Hess,  125  N. 
Y.  641,  36  N.  Y.  St.  R.  252,  26  N. 
E.  919,  3  Am.  Elec.  Cas.  144,  per 
Earl,  J.  "  While  the  city  of  New 
York  owns  the  fee  of  the  lands  oc- 
cupied by  the  streets  of  that  city, 
whether  laid  out  under  the  Dutch 
regime   during  the  colonial   period. 


or  after  the  organization  of  tlie 
State  Government,  its  tenuie  is  in 
trust  for  street  uses."  Kane  v. 
New  York  Elevated  R.  Co.,  125  N. 
Y.  164,  34  N.  Y.  St.  R.  876,  26 
X.  E.  278.  This  case  has  been 
cited  in  a  very  large  number  of  New 
York  cases.  Mortimer  v.  New  York 
Elev.  R.  Co.,  25  N.  Y.  St.  R.  872, 
57  N.  Y.  Super.  244,  6  N.  Y.  Supp. 
898;  Forbes  v.  Rome,  Watertown, 
etc.,  R.  Co.,  121  X.  Y.  505,  24  N. 
E.  919,  per  Peckham,  J.;  referring 
to  Xager  v.  Troy  Un.  R.  Co.,  25  N. 
Y.  526,  per  Smith,  J.  See  also  Ma- 
hady  v.  Bushwick  Ave.  R.  Co.,  91 
X.  Y.  148,  153;  Hine  v.  New  York 
Elev.  Ry.  Co.,  54  Hun,  425,  27  N. 
Y.  St.  R.  303,  7  N.  Y.  Supp.  464; 
Abendroth  v.  Manhattan  R.  Co.,  122 
N.  Y.  1,  33  X.  Y.  St.  R.  475,  25 
X.    E.    496;    Tuttle    v.    The    Brush 

259 


§     145  CONSTITUTIONAL    AND    l.ELilSLATl  VK    I'OWEKS. 

city,  the  fee  simple  vests  in  the  public,  the  latter  will  hold 
the  title  to  the  streets  and  alleys  in  trust  for  tho  uses  to  wliich 
they  are  dedicated.^^  In  a  case  in  Utah,  the  use  of  certain 
streets  of  Salt  Lake  City  was  sought  for  the  purposes  of  an 
electric  street  railway.  Such  streets  were  part  of  a  tract  of 
land  entered  under  acts  of  Congress  and  settled  and  occupied 
as  a  town  site  in  trust  for  the  several  use  and  benefit  of  the 
occupants,  and  it  was  admitted  that  the  fee  to  said  streets  was 
in  the  city  in  trust  for  street  uses,  but  subject  to  the  equitable 
easements  in  fee  of  abutting  owners.^^  Under  the  law  of  Illi- 
nois municipal  corporations  have  a  fee  simple  in,  and  exclusive 
control  over,  the  streets,  and  tlie  municipal  authorities  may  do 
anything  with,  or  allow  any  use  of,  the  streets  imt  incom- 
patible with  the  ends  for  which  streets  are  established,  and  it 
is  a  legitimate  use  of  a  street  to  allow  a  street  railroad  track 
to  be  laid  down  in  it."*" 

§  14r),  Constitutional  municipal  charter — Control  of  streets 
and  public  places. —  A  iininicipality,  by  virtue  of  a  charter 
framed  under  express  authority  from  the  people  of  the  State, 
given  in  the  Constitution,  may  have  control  of  the  use  of  its 
streets  and  puMic  ])roprrty  and  of  projtei-ty  devoted  to  j)ublic 
uses  within  its  territorial  limits,  and  it  represents  the  jjublic 
in  relation  thereto.^' 


Elec.  llliitn.  Co.,  50  8up<T.  ( N,  Y.) 
464,  1  Am.  Elec.  Cas.  508,  509,  per 
Ingraham,  J.;  Story  v.  New  York 
Elev.  R.  Co.,  90  N.  Y.  122;  Clauson 
&  Sons  Browing  Co.  v.  The  Balti- 
nioie  &  Ohio  Tclcg.  Co.  (Supreme 
Ct.  N.  Y.,  1884),  2  Am.  Elec.  Cas. 
210.  Examine  Chicago,  etc.,  R.  Co. 
V.  Newton,  36  Iowa,  299;  Milwau- 
kee V.  Milwaukee,  etc.,  R.  Co.,  7 
Wis.  85.  The  act  of  the  Nova 
Scotia  legislature  ( 50  Vict.,  c.  23 ) , 
vesting  the  title  to  highways  and 
the  land  over  which  the  same  pass, 
in  the  Crown,  for  a  public  highway, 
does  not  apply  to  the  city  of  Hali- 
fax. O'Connor  v.  Nova  Scotia 
Tcleph.  Co.,  22  Can.  S.  C.  278. 
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■'»*  Jayncs  \.  (hunha  St.  K.  Co., 
53  Neb.  631,  74  X.  \V.  «i7. 

•■>»  Block  V.  Salt  Lake  City  Rapid 
Transit  Co.  (Utah,  1893),  8  Am. 
11.  &  Corp.  Repr.  327,  4  Am.  Elec. 
Cas.   193,  per  Bartch,  J. 

40  Blair  v.  City  of  Chicago,  201 
L.  S.  400,  26  Sup.  Ct.  427,  50  L. 
Ed.  rcvg.,  132  Fed.  848. 

41  So  held  in  a  case  relating  to 
municipal  control  over  streets  and 
public  places  within  its  limits,  and 
sustaining  the  right  to  charges  in 
the  nature  of  rentals  for  use  of 
streets  for  telegraph  poles.  The 
court,  per  Mr.  .Justice  Brewer,  said: 
■•  The  city  of  St.  Louis  occupies  a 
unique    po^-ition.     It    does    not    like 
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§  146.  Municipal  agencies  —  Power  over  streets  and  public 
places. —  A  city  is  the  creature  of  the  State.  A  municipal 
corporation  is  simply  a  political  subdivision  of  the  State  ex- 
isting by  virtue  of  the  exercise  of  the  power  of  the  State 
through  its  legislative  department.*"  But  the  legislature  gen- 
erally confers  upon  subordinate  municipal  agencies  such  pow- 
ers of  the  sovereign  authority  as  it  deems  shall  best  promote 
the  public   interests."*^     It  has  the  right  to,   and  may  confer 


most  cities  derive  its  powers  by 
grant  from  the  legislature  but  it 
framed  its  own  charter  under  ex- 
press authority  from  the  people  of 
the  State,  given  in  the  Constitu- 
tion." Its  charter  is  "  the  '  organic 
law'  of  the  citj^  of  St.  Louis,  and 
the  powers  granted  by  it,  so  far  as 
they  are  in  iiarmony  with  the  Con- 
stitution and  laws  of  the  State, 
and  have  not  been  set  aside  by  any 
act  of  the  general  assembly,  are  tlie 
powers  vested  in  the  city.  *  *  * 
The  city  is  in  a  very  just  sense  an 
'  iniperiuni  in  iuiperio.'  Its  powers 
are  self-appointed,  and  the  reserved 
control  existing  in  the  general  as- 
sembly does  not  take  away  this  pe- 
culiar feature  of  its  charter 
*  *  *  Obviously  the  intent  and 
scope  of  this  charter  are  to  vest  in 
the  city  a  very  large  control  over 
public  property  and  property  de- 
voted to  public  uses  within  the  ter- 
ritorial limits."  St.  Louis  v.  West- 
ern Un.  Teleg.  Co.,  149  U.  S.  465, 
4  Am.  Elec.  Cas.  116,  118,  13  Sup. 
Ct.  990;  denying  rehearing,  148  U. 
S.  92,  37  L.  Ed.  380,  4  Am.  Elec. 
Cas.  102.  See  S.  C,  63  Fed.  68, 
39  Fed.  59;  in  Hodges  v.  Western 
Un.  Teleg.  Co.  (Miss.,  1895),  5 
Am.  Elec.  Cas.  56.  This  case  was 
relied  upon  by  counsel  in  support  of 
a  similar  question  of  rental,  but 
was  distinguished  and  explained, 
and    the    court,    per    Whitfield,    J., 


says  of  it :  "  Treat  the  city,  there- 
fore, as  the  absolute  and  uncon- 
trolled proprietor  of  its  streets. 
Rent,  which  is  like  toll,  '  a  demand 
of  proprietorship '  and  not  like  a 
tax,  •  a  demand  of  sovereignty,'  was 
(li'dared  to  be  within  the  power  of 
I  lie  city  to  exact."  The  streets  of 
St.  Louis  are,  however,  letter-car- 
rier routes  and  post  roads.  St. 
Louis  V.  Western  Un.  Teleg.  Co., 
148  U.  S.  92,  37  L.  Ed.  380,  4 
Am.  Elec.  Cas.  109,  13  Sup.  Ct.  85, 
per  All-.  Justice  Brewer.  As  to  St. 
Louis  cliarler,  see  also  State  ex  rel. 
Laclede  Gas  Light  Co.  v.  (Murphy) 
St.  Louis,  130  Mo.  10,  5  Am.  Elec. 
Cas.  78,  79;  State  ex  rel.  St.  Louis 
Underground  Service  Co.  v.  Mur- 
phy, 134  Mo.  548,  6  Am.  Elec.  Cas. 
64,  70,  73.  See  State  ex  rel.  Subway 
l"o.  V.  St.  Louis,  145  Mo.  551,  595. 

4-  City  of  Worcester  v.  Worcester 
Consolidated  St.  Ry.  Co.,  196  U.  S. 
539,  49  L.  Ed.  591,  25  Sup.  Ct.  327, 
affg.  182  Mass.  49,  64  N.  E.  581,  a 
case  of  paving  and  repaving  streets 
by  company.  See  City  of  Memphis 
V.  Postal  Teleg.  Cable  Co.,  139  Fed. 
707. 

4^'  State  ex  rel.  Laclede  Gas  Light 
Co.  V.  Murphy,  130  Mo.  10,  5  Am. 
Elec.  Cas.  79;  Lonergan  v.  La  Fay- 
ette St.  Ry.  Co.  (Cir.  a..  La  Fay- 
ette, Ind.,  1890),  3  Am.  Elec.  Cas. 
277;  Sinton  v.  Ashbury,  41  Cal. 
425;    State,    Cape    May,    Delaware 
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power  upon  a  municipality  to  ])ass  or<linaii.i.>  wtm-n  -liall  liavo 
a  legislative  character,"'^  and  it  may  <l('l('irate  the  police  power 
to  such  municipal  corporations.^''  A«;ain,  there  may  i>e  such 
a  specific  desiiiuation  of  power,  that  the  courts  will  not  declare 
void  an  ordinance  which  is  in  strict  acc<jrd  with  such  designa- 
tion, as  where  an  ordinance  authorizes  the  laying  (d"  a  douhle 
track  in  a  city  for  an  electric  street  railway,  the  statute  having 
expressly  emjxAvered  the  city  authorities  to  designate  the  num- 
ber of  tracks  to  bo  laid.""'  Where  the  legislative  power  to 
control  and  regulate  the  use  of  streets  has  been  delegated  to 
the  municij)ality,  the  city  may,  by  virtue  of  the  same  legislative 
authority,  so  regulate  audi  street  use  as  shall  be  most  con- 
sistent with  the  safety  and  welfar(»  of  the  general  public,  as 
in  the  c^ise  of  ordinances  affecting  <'lectric  street  ears."*" 

jj  147.  Same  subject  —  Street  uses  above  and  beneath  surface. 
—  liy  virtue  ot  such  delegated  powers,  iinmicipaiilies  iiiav 
regulate  the  j)ublic  use  of  streets,  both  alxive  and  beneath  the 
surface,  as  in  case  of  permission  to  construct  and  nuiintain 
pedes  for  electric  wires,  the  allowance  of  gas,  water  and  sewer 
pipes  to  Ik'  laid  and  the  ])lacing  of  electric  wires  beneath  the 
surface    for    |)nltlic    safety    ainl    convenience."*''      I'his    riiiht    is 


Bay,  (■((•.,  I'lDs.  V.  City  of  Capo 
May,  y.)  N.  ,1.  L.  :{!»:{,  O  Am.  Elec. 
Cas.  ,51,  por  Lippincott.  J. 

**  Eureka  v.  Wilson,  1.5  Utali,  5.3, 
48  Pac.  41;  The  Louisville  Bagj^inj? 
Mfg.  Co.  V.  The  Central  Passen- 
ger Ry.  Co.  (Louisville  Law  &  Eq. 
Ct.,  Ky.,  1800),  .3  Am.  Elec.  Cas. 
2.52,  per  Toney,  J.;  case  affd.,  95 
Ky.  50,  4  Am.  Elec.  Cas.  202,  23 
S.   W.  592. 

« Chicago,  B.  &  Q.  R.  Co.  v. 
Slate,  Omaha,  47  Neb.  549,  3  Am. 
,&  Eng.  R.  Cas.  (N.  S.)  .573,  66  N. 
W.   024. 

40  State  V.  Jersey  City  (N.  J., 
1894),  5  Am.  Elec.  Cas.  146,  150. 

47  State,  Cape  May,  Delaware 
Bay,  etc.,  Pros.  v.  City  of  Cape 
May,  59  N.  J.  L.  393,  6  Am.  Elec. 
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C.TS.  51,  per  Lippincott,  .T.  "  Wlien 
the  pul)]ii'  streets  of  a  city  which  are 
under  municipal  control  are  to  be 
used,  it  seems  too  plain  for  argu- 
ment that  the  city  should  have  the 
riu'ht  to  direct  the  manner  in  which 
the  use  should  be  exercised.  And 
referring  to  electrical  uses  the  court 
continues:  "  If  used  as  they  gen- 
erally are  in  the  public  streets,  pub- 
lic safety  requires  that  they  should 
be  under  police  regulation  and  con- 
trol." State  ex  rel.  LaClede  Gas 
Light  Co.  V.  Murphy,  130  Mo.  10, 
5  Am.  Elec.  Cas.  81,  82,  per  Mc- 
Farlane,  J. 

48  State  ex  rel.  St.  Louis,  Under- 
ground Service  Co.  v.  Murphy,  134 
Mo.  548,  6  Am.  Elec.  Cas.  71,  72, 
per   McFarlane,   J.      (See   State   ex 
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within  the  police  power,  but  is  not  to  be  exercised  unreason- 
ably or  arbitrarily,  but  only  in  a  manner  commensurate  with 
public  necessity,  safety  and  convenience.^^  So,  a  city  may 
regulate  the  manner  of  operating  electric  street  cars,^'^  may 
supervise  and  control  the  erection  and  maintenance  of  tele- 
graph poles  and  wires  within  its  limits,^  ^  regulate  the  use  of 
its  streets  by  a  telephone  system, ^^  especially  where  the  statute 
so  expressly  permits,'^ ^  make  changes  in  the  plan  of  a  water- 


rel.  Siiliway  Co.  v.  St.  Louis,  145 
Mo.  iiol,  595.)  Missouri,  Laclede 
Gas  Light  Co.  v.  Murphy,  170  U. 
S.  78,  42  L.  Ed.  955,  18  Sup.  Ct. 
505;  Commonwealth,  Bell  Teleph. 
Co.  V.  Warwick  (C.  P.),  G  Penn. 
Dist.  Kep.  473;  O'Brien  v.  Erie  (C. 
P.),  20  Penn.  Co.  Ct.  .{37,  7  Penn. 
Dist.  Rep.  491;  Tuttle  v.  The  Brush 
Eiec.  Ilium.  Co.,  .50  Super.  (N.  Y.) 
404,  1  Am.  Elec.  Cas.  508;  Story  v. 
\ew  \'ork  Elev.  K.  Co.,  90  N.  Y. 
122.  Cited  in  numerous  New  York 
cases,  Lahr  v.  The  Metropolitan  Ry. 
Co.,  104  N.  Y.  2G8,  4  N.  Y.  St.  R. 
340,  10  X.  E.  258;  Dooly  Block  v. 
Salt  Lake  City  Rapid  Transit  Co. 
(Ltah  S.  C,  1893),  8  Am.  R.  & 
Corp.  Repr.  327,  4  Am.  Elec.  Cas. 
189;  Ogden  City  Ry.  Co.  v.  Ogden 
City,  7  Utah,  207,  26  Pac.  288,  3 
Am.  Elec.  Cas.  321;  The  Electric 
Construction  Co.  v.  HeflFerman,  34 
N.  Y.  St.  R.  436,  12  N.  Y.  Supp. 
33G.  3  Am.  Elec.  Cas.  208,  per 
Learned,  J.  "  It  is  also  well  set- 
tled that  the  right  to  use  the  streets 
and  other  public  thoroughfares  of 
a  cit}'  for  the  purpose  of  placing 
therein  or  thereon,  pipes,  mains, 
wires  and  poles  for  the  distribution 
of  gas,  water,  or  electric  lights  for 
public  and  private  use,  is  not  an 
ordinary  business  in  which  any  one 
may  engage,  but  is  a  franchise  be- 
longing to  the  Government,  the 
privilege    of    exercising    which    can 


only  be  granted  by  the  State,  or  by 
the  municipal  government  of  the 
city,  acting  under  legislative  author- 
ity." Grand  Rapids  Electric  Light 
&  Power  Co.  v.  Grand  Rapids,  Edi- 
son Elec,  etc.,  Co.,  33  Fed.  659,  2 
Am.  Elec.  Cas.  161,  IG2,  per  Jack- 
son, J.  As  to  the  uses  of  streets, 
the  rights  of  the  owner  of  the  fee 
must  be  the  same  whether  the  wires 
are  underground  or  above  the  sur- 
face.    Pierce  v.  Drew,  136  Mass.  75, 

1  Am.  Elec.  Cas.  577.  E.\araine 
State  v.  Street  Commissioners,  71 
Conn.  657.  See  c.  XX,  herein,  as 
to  subways. 

*'•>  Northwestern  Teleph.  Exch.  Co. 
v.  Minneapolis,  81  Minn.  140,  7 
Am.  Elec.  Cas.  168.  See  §§  420, 
et  seq.,  herein. 

^'0  State,  Columbia  Elec.  St.  R.  L. 
&  P.  Co.  V.  Sloan,  48  So.  Car.  21, 
25  S.  E.  898;  Danville  St.  Car.  Co. 
V.   Wooding    (Danville,   Va.,  C.   C), 

2  Va.  L.   Reg.  244. 

51  City  of  Allentown  v.  Western 
Un.  Teleg.  Co.,  148  Penn.  St.  117, 
33  Am.  St.  Rep.  820,  4  Am.  Elec. 
Cas.  90,  23  Atl.  1070. 

52  City  of  Lancaster  v.  Briggs 
(Mo.   App.   1906),  96  S.  W.   314. 

5 !  Kirby  v.  Citizens'  Teleph.  Co., 
17  S.  Dak.  362,  97  N.  W.  3,  8  Am. 
Elec.  Cas.  199,  Laws  1885,  p.  208, 
c.  141,  §  3,  Rev.  Civ.  Code  1903, 
§  554. 
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works  and  eloctric  li^lit  plant,'"'  proliibit  tlio  suspension  of 
electric  wires  over  biiil<iiM<;s,'''^  direct  the  manner  in  which 
wires  siiall  be  placed  underground,''"  sanction  tlie  use  (»f  tlie 
streets  in  a  reasonable  Tnainier  and  to  a  reasonable  extent  for 
teU'phone  i)ur poses/'*  and,  in  <ieneral,  a  municipality  can  regu- 
late the  use  of  its  streets  and  j)ul)lir  places  in  accordance  with 
its  express  or  implied  delegation  of  j)o\vers,  provided  its  ordi- 
nance or  other  legislative  act  is  reasonable  and  within  the  Con- 
stitution and  the  statutory  and  other  limitations  imposed  upon 
the  exercise  of  its  powers.^" 

§  147a.  Delegation  of  power  —  Courts. —  In  Oliin  :i  t.-h^- 
phone  coni})any  obtains  its  right  to  occu})y  the  street  with  its 
poles,  wires,  etc.,  from  tlie  State,  and  the  municipal  authorities 
have  the  power  to  agree  upon,  not  the  right  to  use,  but  the 
mode  of  use,  and  if  they  cannot  agree  or  the  municipal  authori- 
ties fail  to  agree  within  a  reasonable  time  the  Probate  (\)urt 
upon  apj)licHtion  of  the  conipany  siiall  direct  in  what  mode 
the  line  shall  l)e  constructed  so  as  not  to  iiitiM'fi-i-e  with  or 
inconiniode  the  public  in  the  use  of  the  streets;  that  is  the 
niiinici|)al  authorities  may  do  only  what  the  Probate  (^>urt 
can  do  and  ud  ditferent  thing.  One  is  a  substitute  in  all 
respects  for  the  other. "'^'"      Ami  the  deci'ee  in  a  j)i<>cee(ling  in  a 


"■♦  Ellinwood  v.  Rocdsburgh,  !U 
Wis.   131,  64  N.  W.  885. 

^^  Electric  Imp.  Co.  v.  San  Fran- 
cisco, 45  Fed.  593,  3  Am.  Elec.  Cas. 
89. 

58  State  ex  rel.  I^iclede  Gas  Liplit 
Co.  V.  Murphy,  130  Mo.  10,  5  Am. 
Elec.  Cas.  71,  82;  State  ex  rel.  St. 
Louis  Underground  Service  Co.  v. 
Murphy,  134  Mo.  548,  6  Am.  Elec. 
Cas.  71,  per  McFarlane,  J.  See 
State  ex  rel.  Subway  Co.  v.  St. 
Louis,  145  Mo.  551,  595.  See,  how- 
ever, c.  XX,  herein,  on  subways. 

5"  Ilershfield  v.  Rocky  Mountain 
Bell  Teleph.  Co.,  12  Mont.  102,  4 
Am.  Elec.  Cas.  80,  29  Pac.  883,  per 
Harwood,  J.;  Postal  Teleg.  Cable 
Co.  V.  Bruen  (N.  Y.  Super.  Ct., 
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lS9ti,  comniissiuiiers  of  appraisal), 
(>  Am.  Elec.  Cas.  120;  report  con- 
firmed, 39  N.  Y.  Supp.  220;  State, 
The  Hudson  Teleph.  Co.  v.  Jersey 
City,  49  N.  J.  L.  303,  2  Am.  Elec. 
Cas.  135,  8  Atl.  123,  per  Reed,  J.; 
State  ex  rel.  St.  Louis  Underground 
Service  Co.  v.  Murphy,  134  Mo.  lul. 
G  Am.  Elec.  Cas.  71,  per  McFar- 
lane, J.  But  see  cases  under  §  203, 
herein. 

08  See  sections  next  following  and 
the  sections  herein  relating  more 
fully  to  the  several  matters  noted 
in  the  text. 

59  Farmer  &  Getz  v.  Columbiana 
County  Teleph.  Co.,  72  Ohio  St. 
526,  74  N.  E.  1078.  Bates  Ann. 
Stat.  §§  3554   to  3471-3478,  and  § 
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Probate  Court  in  that  State  to  determine  the  manner  or  mode 
of  construction  of  a  telegi'aph  line,  in  case  of  disagreement 
between  the  company  and  the  city  authorities,  must  be  some- 
thing more  than  an  ordinance  or  general  grant  of  the  use  of 
the  streets,  it  must  be  a  judicial  ruling  or  decision  according 
to  established  rules  and  practice  based  upon  proper  allegations 
and  proof,  and  not  constitute  in  effect  a  substitution  of  the 
court  to  obtain  legislative  action.^"  In  New  Jersey  a  delega- 
tion of  power  by  the  legislature  to  the  Circuit  Court  to  desig- 
nate a  route  for  a  telephone  line  through  a  municipality  in 
case  the  common  council  does  not  upon  application  make  the 
designation  within  fifty  days  is  held  to  be  improper  and  void/'^ 

§  148.  City  streets  dedicated  to  public  uses  and  held  in  trust. 
—  The  powers  of  a  municipality  are  limited."-  And  where 
the  streets  and  alleys  of  a  city  are  public  jn'operty  over  which 
the  State  has  absolute  control  the  legislative  acts  of  the  city 
must  be  liniitiMl  by  its  charter  rights  and  not  conflict  with  the 
State  statutes."'"^  So  outside  of  the  ])ro])osition  that  the  fee 
in  city  streets  may,  by  statute,  be  expressly  vested  in  trust 
for  public  uses,*^-*  it  may  be  generally  stated  that  such  streets 
are  dedicated  to  public  uses  and  are  h(dd  in  trust  therefor, 
and  the  municipality  has  no  p(»wer  to  pennanently  or  unre- 
servedly set  apart  or  divert  any  portion  of  the  streets  to  other 
than  public  uses,  nor  can  it  unreservedly  devote  such  streets 
to  uses  which  are  purely  private,*^^  and  where  streets  and  public 

.3401.     See  Cooperative  Teleph.    Co.  IMayor,   etc.,   v.   Lord,   01    N.   J.   L. 

In  re,  9  Ohio  S.  &  C.  P.,  Dec.  841.  1:50.    .38    Atl.    7.52.     Examine    Bevis 

That  statute  not  U)iconstitutio)tal,  v.  Vanceburg  Teleph.  Co.,  28  Ky.  L. 

see    Zanesville,    City    of,    v.    Zanes-  IJep.    142,  89  S.   W.   126. 

ville  Teleph.  &  Teleg.  Co.,  64  Ohio  02  See   section   next   following. 

St.   67,  52  L.  R.  A.   150,  59  N.  E.  03  City     of     Memphis     v.     Postal 

781,   revg.   63  Ohio  St.  442,   59   N.  Teleg.  Cable  Co.,  139  Fed.  707. 

E.    109;    Rev.  Stat.  §  3461;   Zanes-  g4  §   144,   herein, 

ville  Teleph.  &  Teleg.  Co.  v.  City  of  «r.  state  ex  rel.  St.  Louis  Under- " 

Zanesville,   10  0.  C.  D.  783.  ground  Service  Co.  v.  Murphy.  134 

CO  Queen  City  Teleph.  Co.  v.  Cin-  Mo.    10,   6   Am.    Elee.    Cas.    73,   81, 

cinnati,  27  Ohio  Cir.  Ct.  R.  385.  per  McFarlarie,  J.;  Florida  C.  &  P. 

61  State,  New  York  &  New  Jersey  Co.  v.  Ocala  Street  &  S.  &  R.  Co., 

Tel.     Co.     V.     Borough     of     Bound  39   Fla.  306,  22   So.   692,  7  Am,  & 

Brook.  60  N.  J.  L.  168,  48  Atl.  1022,  Eng.  R.  Cas.   (N.  S.)  686.     So  it  is 

7    Am.    Elec.    Cas.     65;     following  declared   in    a    Tennessee   case   that 
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highways  are  thus  set  apart  for  public  use,  no  person  or  cor- 
poration has  the  right  or  authority  to  have  the  exclusive  or 
paramount  control  over  them  or  any  part  thereof.'"' 

§  149.  Extent  of  powers  conferred  on  municipal  agencies. — 
In  considering  the  question  of  municipal  control  over  its  streets 
and  ])ublic  places  and  over  the  rights  or  interests  which  elec- 
trical corjjorations  may  claim  or  have  within  the  limits  of  a 
city,  the  extent  of  the  powers  of  the  municipality  and  <>f  siu-h 
electrical  corporations  must  frequently  he  determined.  It  may 
be  stated  first  as  a  rule,  that  muuici])alities  neither  ordinarily 
nor  usually  possess  exclusive  control  of  their  streets,  for  city 
streets  are  public  highways,  over  whieli  the  Government  or  the 
legislature  representing  the  public,  has,  as  we  have  seen,®' 
paramount  control,  and  whose  province  it  is  by  proper  agencies 
and  means  to  render  such  streets  as  to  their  uses  safe,  and  to 
preserve  those  uses  for  the  benefit  and  welfare  of  the  public.*'® 
And  irrespective  of  the  point  whether  the  fee  of  the  streets 
is  owned  by  a  municipal  corporation  or  not,  it  can  do  all  acts 
appropriate  or  incidental  to  a  bcTieficial  use  by  the  public  to 
enhance  public  convenience,  or  whi(4i  may  improve  the  use  of 
the  streets.  But  in  so  doing  tlwre  is  always  the  proviso,  that 
in  the  exercise  of  such  right,  it  must  net  in  such  a  proper,  care- 
ful and  legal  manner,  that  the  abutting  owners  cannot  success- 
fully complain.  This  nde  was  declared  to  be  well  settled  in  a 
case  where  it  was  held  that  a  corporation,  under  contract  with 
a  municipality  to  lay  a  fire-alann  telegraph,  had  no  right  to 
invade  the  property  of  an  abutting  o\\aier  and  cut  off  the  limbs 

the  streets  of  Knoxville  "are  held  I\cnken,   15  Tex.  Civ.  App.  229,  38 

in  trust  by  the  city  for  the  benefit  S.    W.   829,    1    Am.   Neg.    Rep.   356, 

of    the    people     *     *     *     and     the  per   Fly,   J.     See   §§    13.5,    149,    150 

city    has    no    right    to    allow    the  (note  43),  164,  and  c.  XIJI,  herein, 

streets  to  be  used  for  any  purpose  as  to  exclusive  grants  and   monop- 

inconsistent    with    these    rights    of  olies. 

travel     and     transportation."      The  '!7  §§    143^    144^    ]48.   herein.     See 

East  Tennessee  Teleph.   Co.  v.  The  also    sections    on    exclusive    control 

Knoxville    St.    R.    Co.     (Chan.    Ct.,  herein  given  in  last  note. 

Knoxville,     Tenn.,     1890),     3     Am.  «s  Grand  Rapids  Elec.  L.  &  P.  Co. 

Elec.  Cas.  406,  per  Gibson,  J.     See  v.  Grand  Rapids  Edison  Elec,  etc., 

section  next  following.  Co.,  33  Fed.  659,  2  Am.  Elec.  Cas. 

66  San    Antonio    St.    Ry.    Co.    v.  161,  per  Jackson,  J. 
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of  trees  overliangiiig  the  sidewalk,  which  did  not  obstruct  the 
use  of  the  sidewalk  and  had  not  been  considered  a  nuisance, 
especially  so,  when  the  poles  and  wires  could,  without  greater 
inconvenience,  have  been  elsewdiere  located.*^^  Again,  althongh 
an  electric  street  railway  is  authorized  to  operate  cars  in  the 
streets  the  city  is  not  devested  thereby  of  its  right  to  control 
the  company  in  the  use  of  the  trees  standing  npon  the  high- 
way.'^' 

§  150.  Extent  of  powers  conferred  on  municipal  agencies  con- 
tinued.—  Another  asserted  principal  is  that  the  power  to  "  reg- 
ulate," specified  in  a  grant  of  power  in  a  city  charter,  carries 
with  it  all  the  necessary  concomitants  of  its  exercise,  and  in 
accord  therew^ith  it  is  held  that  the  authority  to  license  and 
regulate  the  telephone  service,  conferred  on  the  common  coun- 
cil of  a  city,  made  it  necessary  to  grant  permission  to  main- 
tain and  use  the  requisite  appliances  in  the  streets.'^  In  line 
with  this  doctrine,  although  an  enlargement  thereof,  is  the 
rule  constantly  sanctioned  by  the  highest  authorities,  that  re- 
course must  be  had  to  the  enabling  act,  grant  or  delegation  of 
powers  to  public  or  private  corporations  to  determine  the  ex- 
tent of  their  authority.  A  corporation  is  a  creation  of  the 
legislative  department  of  Government  —  it  exists  solely  by  vir- 
tue of  the  sovereign  will.  A  municipal  cor])oration  is  an  in- 
strumentality, and  its  authority  is  conferred  for  certain  public 
purposes.  It  is  a  rule  of  construction  that  whether  a  corpora- 
tion is  public  or  private  it  is  precluded  from  exercising  any 
rights  or  powders,  regard  being  always  had  to  the  objects  of  its 
incorporation,  which  are  not  exj)ressly  or  impliedly  compre- 
hended in  the  creating  enactment.  In  addition  thereto,  a  cor- 
poration  may   exercise   those   powers    which   may    fairly    and 

eoTissot  V.  Great  Southern  Teleg.  Am.  Elec.  Cas.  81,  29  Pac.  883,  per 

&  Teleph.   Co.,  39  La.  Ann.  906,  2  Harwood,      J.,      citing      Gloucester 

Am.   Elec.  Cas.  289,  3   So.  261,  per  Ferry  Co.   v.    Pennsylvania,   114  U. 

Bermudez,  C.  J.  S.    203,    1.5    Sup.    Ct.    826,   per   Mr. 

70  State,  Consol.  Tract.  Co.  v.  Justice  Field  upon  the  construction 
Township  of  East  Orange,  61  N.  J.  of  the  words  "power  to  regulate" 
L.  202,  38  Atl.  803,  affd.  63  X.  J.  commerce  in  the  Constitution  of 
L.  669,  44  Atl.   1099.  the  United  States.      1  Dill,  on  Mun. 

71  Hershfield    v.    Pvocky    Mountain  Corp.,  §§  114,  357-360. 
Bell    Teleph.    Co.,    12    Mont.    102,   4 
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reasonably  have  been  contemplated  as  necessarily  incidental 
and  indispensable  to  effectnate  the  expressly  granted  rights  and 
specified  purposes  of  the  corporation  within  these  limits.  All 
acts  of  a  municipal  corporation  done  or  pcrfonned  through  its 
proper  officers  are  legitimate. '- 


T2  Grand  Pviipids  Klec.  L.  &  P.  Co. 
V.  Grand  Hupids  Edison  EU'u.,  viv., 
Co.,  33  Fed.  059,  2  Am.  Elec.  Cas. 
159,  IGO,  per  Jackson,  J.,  a  case  as 
to  the  power  of  a  city  to  grant  ex- 
clusive rights  for  the  maintenance 
of  electric  light  lines.  "  It  is  a 
general  and  undisputed  law  that  a 
municipal  corporation  possesses  and 
can  exercise  the  following  powers 
and  no  others:  First,  those  granted 
in  express  words;  second,  those 
necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly 
granted;  third,  those  essential  l<> 
tile  declared  objects  and  purposes  of 
the  corpf)ration,  not  simply  con- 
venient, hut  indispensable.  Any 
fair,  reasonable  doubt  concerning 
the  existence  of  the  power  is  iv- 
solved  by  the  courts  agaiiiNt  the 
corporation  and  the  power  is  denied. 
Of  every  municipal  corporation,  the 
charter  or  statute  by  which  it  is 
created  is  its  organic  act.  Neither 
the  corporation  nor  its  officers  can 
do  any  act,  make  any  contract,  in- 
cur any  liabilities  not  authorized 
thereby,  or  by  some  legislative  act 
applicable  thereto.  All  acts  beyond 
the  scope  of  the  powers  granted  are 
void."  Dill,  on  Mun.  Corp.  (4th 
ed.),  §  89,  quoted  in  Levis  v.  City 
of  Newton  &  Newton  Elec.  Co,  (U. 
S.  C.  C,  S.  D.  Iowa,  1896),  75 
Fed.  884,  6  Am.  Elec.  Cas.  18,  per 
Woolson,  Dist.  J.,  in  a  case  relating 
to  the  power,  under  a  statute,  of 
a  municipal  corporation  to  light  its 
streets,  and  the  validity  of  an  ordi- 
nance.    Judge      Dillon's      rule,      as 
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above  given,  is  quoted  also  in  St. 
Louis  V.  Hell  Teleph.  Co.,  W,  .Mo. 
(i2.{,  10  S.  VV.  197,  2  Am.  Elec. 
(as.  4(),  per  lilack,  J.,  a  case  re- 
lating to  the  nuinicipal  control  oi 
telephone  rates.  The  same  rule  is 
also  stated  in  Florida,  C.  &  P.  K. 
Co.  V.  Ocaia  Street  &  S.  R.  Co.,  .{9 
Fla.  .300,  22  So.  G92,  7  Am.  &  Eng. 
I!.  Cas.  (N.  S.)  G8U.  So  also  in  the 
I'riish  Elec.  Light  Co.  v.  .Jones  Hros. 
Elec.  etc.  Cos.,  23  Wi-ek.  L.  Jiull. 
329  (Hamilton  Co.,  Ohio,  C.  P., 
1890),  3  Am.  Elec.  Cas.  521,  per 
Kuinler,  J.,  citing  Straus  v.  Eagle 
Ins.  Co.,  5  Ohio  St.  59.  a  case  rehil- 
ing  to  the  rights  of  certain  corpora- 
tions to  furnish  electric  lights,  their 
chart(!r  not  giving  such  rights.  So 
also  given  in  State  ex  rel.  St.  Louis 
I'ndergrounil  Service  Co.  v.  .Mur- 
])hy  (.Mo..  189U).  0  Am.  Klec.  Cas. 
8.3,  per  .MacFarlane,  J.  "  It  is  a 
well-settled  rule  of  construction  of 
grants  by  the  legislature  to  coi  pora- 
lioiis.  whether  public  or  private, 
that  only  such  powers  and  such 
rights  can  be  exercised  under  them 
as  are  clearly  comprehended  within 
the  words  of  the  act.  or  derived 
therefrom  by  necessary  implication, 
regard  being  had  to  the  objects  of 
the  grant.  Any  ambiguity  or  doubt 
arising  out  of  the  terms  used  by  the 
legislature  must  be  resolved  in  fa- 
vor of  the  public."  Minturn  v.  La- 
rue, 23  How.  (U,  S.)  435,  436,  per 
Mr.  Justice  Nelson,  quoted  in  Levis 
v.  City  of  Newton  &  Newton  Elec. 
Co.  (U.  S.  C.  C,  S.  D.  Iowa,  1896), 
75   Fed.  884,  6  Am.   Elec.   Cas.   19, 
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^  151.  Extent  of  municipal  powers  continued  —  Class  legis- 
lation.—As  municipal  corporations  exercise  only  such  powers 
as  are  deleoated  to  them  by  the  legislature,  they  cannot  do 
what  the  leoishiture  has  no  power  itself  to  do.      it  is  a  weli- 


per   \Vool.-,on,  Dist.   J.;    also  quottd 
in  Grand    Hapids  Eleo   L.  &  P.  Co. 
V.  Grand   Rapids  Edison  Elec,  etc., 
Co.,  33  Fed.  UJ'J,  2  Am.  Elec.  Cas. 
159,  IGO.      (The  nature  of  these  last 
two    cases    is    given    ante    in    this 
note.)      In  State  ex  rel.  Laclede  Gas 
Light  Co.  V.  Murphy,   l":iO  Mo.    10, 
5  Am.  Elec.  Cas.  81,  31  S.  W.  51)4, 
the  same  rule  is  given  by  MacFar- 
lane,  J.,  citing  Carroll  v.  Campbell, 
108  Mo.   559;   Fanning  v.  Gregoire, 
10  llow.    (U.  S.)    53.     See  further. 
White  V.  :^lcKeesport,  101  Penn.  St. 
39-t;  Ogden  City  v.  Bear  Lake  &  Pv., 
etc.,    Co.,    10    Utah,    440,    52    Pac. 
U97,    41    L.    H.    A.    305;    Henke    v. 
MeC'ord,  55  Iowa,  381,  7  N.  W.  6-23; 
McManus    v.    llornaday,    99    Iowa, 
507,    08    N.    W.    812;    Short-Conrad 
Co.  v.  School  Dist.,  94  Wis.  535,  09 
N.  W.  337 ;  Old  Colony  Trust  Co.  v. 
Atlanta    (U.   S.   C.   C,   N.  D.   Ga.), 
83   Fed.   39,   1   Dill,   on   Mun.   Corp. 
(3d    ed.),    pp.     118,     119;     Coolcy's 
Const.  Lini.   (Oth  ed.),  cited  in  City 
Council     of     Charleston    v.     Postal 
Teleg.  Cable  Co.,  9  Ry.  &  Corp.  L. 
Jour.    129,    3    Am.    Elec.    Cas.,    per 
Izlar,     J.      (Cora.     PL,     So.     Car., 
1891 ) .     "  Municipal,  as  well  as  other 
corporations,     derive     their     power 
from  the  legislature,  and  can  exer- 
cise none  not  confided  to  them."  State 
ex  rel.  St.  Louis  Underground  Serv- 
ice   Co.    V.    Murphy,    134    Mo.    548, 
6  Am.  Elec.  Cas.   70,  per  MacFar- 
lane,  J.,  in  a  case  deciding  the  right 
of  a   city  to   require   electric   light 
wires    to    be    placed    underground. 
(S.  C.   [Mo.,  1890].  0  Am.  Elec.  Cas. 
77.)      Germania   Sav.  Bank   v.   Dar- 


lington, 50  S.  C.  337,  27  S.  E.  840. 
That  a  public  corporation  is  a  mere 
instrumentality  of  the  State  for  the 
administration   of   local   affairs,   see 
Klein  v.  New  Orleans,  98  U.  S.  393, 
per    Mr.     Justice     Field;     Commis- 
sioners  of   Laramie   Co.   v.   Albany, 
92  U.  S.  310,  per  Mr.  Justice  Clif- 
ford.    That  the  power  of  chartering 
corporations  belongs   to  the  legisla- 
ture  alone,    unless    expressly    taken 
away  by  the  Constitution,  and  that 
it    "is    incidental    to    the    general 
power     of     making     laws     for     the 
State."     See    Morawetz    on    Private 
Corp.   (ed.  1882),  §  4,  citing  Briscoe 
V.  Bank  Ky.,  11  Pet.    (U.  S.)    257; 
Bank  of  Clionango  v.  Brown,  20  N. 
\.  407;    Bell  v.   P.ank  of  Nashville, 
1   Peck.    (Tenn.)   209.     See  also,  the 
same    treatise,     §     500,    as    to     the 
power  of  Congress  to  charter  a  cor- 
poration,   and    as    to    constitutional 
limitations    on     State     legislatures. 
See  further  as  to  the  power  of  Con- 
gress,  Ang.   &  Ames   on  Corp.    (ed. 
1871),  §  72  et  seq.     "  The  theory  of 
a  '  corporation    is    that    it    has    no 
powers  except  those  expressly  given 
or    necessarily    implied.      But    this 
theory    is    no    longer    strictly    ap- 
plied   to    private    corporations."     1 
Cook    on    Corp.     (ed.    1898),    p.    9, 
§     3.     E.xamine     5     Thompson     on 
Corp.    (ed.  1894),  §§  6021  to  6031; 
Phelps     v.     Town     of     Yates,      16 
Blatchf.      (U.    S.    C.    C.)     193,    per 
Wallace,  J.     It  is  held  that  a  mu- 
nicipality   is   not    restricted   to   the 
exercise  merely  of  the  police  powers 
conferred  by  its  charter,  but  that  a 
penal   ordinance  enacted   l)y   it   may 
260 


§   152       constitl:tionai.   amj   legisi.ativk    powkks. 

settled  rule  that  constitutional  inhibitions  upon  the  legisla- 
ture are  necessarily  imposed  upon  niunicij)alities.  The  former 
cannot  do  indirectly  through  the  l«»cal  goN'ernment  anythinji: 
which  it  is  prohibited  by  the  Constitution  from  doinj;;  di- 
rectly.^^  As  an  illustration  uf  this  rule,  an  ordinance  which 
is  not  only  oppressive  and  unreasonable,  but  which  is  class 
legislation,  cannot  be  uj)held.  Thus  an  ordinance  comes  witliin 
this  doctrine  and  is  invalid,  which  discriminates  against  one 
of  several  telephone  companies  and  which  demands  a  relocation 
of  its  poles  without  apparent  good  reason;  which  also  ilcmaiids 
a  total  removal  of  all  standing  poles  as  a  condition  ])r('('('dent 
to  the  right  of  relocation  and  fails  to  provide  for  any  prac- 
ticable relocation,  and,  even  if  there  were  no  constilutional 
inhibition  as  to  class  legislation,  such  legislative  oi-diiiancc 
would  be  void."'* 

55  152.  Extent  of  municipal  powers  continued  —  Illustra- 
tions.—  It  has  been  asserted  by  the  United  States  Court  of 
Appeals,  that  in  the  absence  of  any  statute  there  is  no  implied 
restriction,  springing  from  ])ublic  policy,  upon  the  power  of 
a  city  to  grant  a  street  easement  to  a  street  car  company  having 
the  requisite  franchises  from  the  State,  iiiiliinitcd  as  to  time, 
and  that  the  power  of  a  city  to  impose  terms  and  conditions 
upon  the  grant  to  a  street  railway  coni})any  of  the  right  to  use 
its  streets  implies  the  authority  to  agree  upon  the  duration  of 
such  use."^  Where  a  statute  provides  that  borough  authorities 
shall  have  power  to  pass,  alter  or  repeal  ordinances  relating 
to  nuisances,  obstructions  artT^  incumbrances  in  and  upon  its 
streets,   and   to   declare   what   constitutes   such   nuisances,    the 

be   valid,   though   more    comprehpii-  2.'5.     2     Am.     Elcc.     Cas.     151,     pfr 

sive  than  the  State  statute  on  the  IJombauer,  J. 

subject.     Seattle    v.    Chin    Let,     19  "•*  Hnnnibal    v.    Missouri    &    Kan- 
Wash.  38,  52  Pac.  324.  sns    Teloph.    Co.,    31    Mo.    App.    23. 
"3  Grand    Rapids    Elec.    Light    &  2    Am.    Elec.    Cas.    151,    per    Rom- 
P.    Co.    V.    Grand    Rapids    Edison  bauer,  J. 

Elec.  L.,   etc.,   Co.,   33   Fed.   659,   2  "5  Louisville    Trust    Co.    v.    Cin- 

Am.    Elec.    Cas.    167,    per    Jackson,  cinnati,  47  U.  S.  App.  36,  22  U.  S. 

J.,   citing   Dill,   on   Mun.    Corp.    (2  C.    C.    A.    234,    76    Fed.    296.     But 

ed. ) ,   §  263 ;    Hannibal  v.  Missouri  see    sections    as    to    exclusive    use. 

&  Kansas  Teleph.  Co.,  31  Mo.  App.  See  also  Booth  on  Street  Rys.    (ed. 

1892),   §   17. 
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power  granted  must  be  exercised  in  the  mode  prescribed ;  "^^ 
although  in  Indiana  a  private  individual,  in  the  absence  of 
legislative  restrictions,  may  own  and  conduct  a  telephone  sys- 
tem without  assent  by  the  legislature."^^  And  where  a  city 
grants  consent  to  the  use  of  its  streets  by  a  telephone  company 
and  reserves  a  right  to  regulate  the  manner  of  occupation, 
there  is  included  in  such  reservation  the  power  to  compel  the 
adoption  of  such  reasonable  and  accepted  improvements  as  may 
tend  to  increase  the  public  safety  or  convenience,  or  which  will 
decrease  the  obstruction  to  the  city  streets  incident  to  the  tele- 
phone corporation's  use  thereof. ^^  It  is  also  held  in  JSTew 
Jersey  that  a  municipality  cannot  authorize  any  person,  nat- 
ural or  artificial,  to  erect  telegraph  or  telephone  poles  in  its 
public  streets,  except  by  virtue  of  express  or  implied  powers 
granted  by  the  legislature,  and  that  the  charter  of  jSTewark 
did  not  confer  such  authority.^^  And  in  Kentucky  it  is  de- 
clared tliat  the  power  to  close  city  streets  and  alleys  can  only 
be  delegated  by  the  State;  ^"  nor  in  the  absence  of  an  express 
or  implied  authority  can  a  municijiality  destroy,  even  in  part, 
a  public  street  of  a  city.^^  Xurnerous  other  illustrations  of 
the  doctrines  and  principles  as  to  the  powers  of  and  limita- 
tions upon  municipal  corporations  will  be  found  throughout 
this  work  under  their  a[)propriate  heads, 

v5  153.  Powers  of  village  trustees  —  Electric  light  poles  — 
Obstruction  of  highway. —  If  an  act  incorporating  a  village  con- 
fers upon  a  board  of  village  trustees  jurisdiction  and  control 
over  the  streets  therein,  and  such  trustees  have  also  power  to 

70  Brigantinc    v.     Holland    Trust  79  State,    The    Domestic   Teleg.    & 

Co.    (N.  J.  Ch.),  I?.")  Atl.  344,  under  Teleph.  Co.  v.  Mayor  of  Newark,  49 

New  Jersey  act  of  April  5,   1878.  X.  J.  L.  344,  2  Am.  Elec.  Cas.  141, 

77  Magee  v.  Oversliinor,  l.")0  Ind.  S  Atl.  128,  construing  the  act  of 
127,  49  N.  E.  951,  40  L.  R.  A.  370.  April  9,  1875  (Revision  1174),  and 
See  also  Citizens'  Elec.  L.  &  P.  Co.  supplement  March  11,  1880  (Laws 
V.  Sands,  95  Mich.  551,  4  Am.  Elec.  of  1880,  p.  201). 

Cas.  58,  55  N.  W.  452.  so  Louisville  v.  Bannon,  90  Ky.  74, 

78  Commercial  Bell  Teleph.  Co.  v.  35  S.  W.  120,  18  Ky.  L.  Repr.  10. 
Warwick,  185  Penn.  St.  623,  40  «<  Florida  C.  &  P.  R.  Co.  v.  Oca- 
Atl.  93.  See  chap.  XXI,  herein,  la  Street  &  S.  R.  Co.,  39  Fla.  300, 
as  to  improvements  and  safety  ap-  22  So.  092,  7  Am.  &  Eng.  R.  Cas. 
pliances,  (N.  S.)    686. 
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nuiiutain  lights  in  the  village  streets  and  lo  t-rtrt  ii«c.-^ai  v  li\- 
tiires  therefor,  it  may  authorize  an  electric  lighting  company 
to  erect  poles  for  the  purpose  of  lighting  said  streets.**''  The 
legislature  of  the  State  of  New  York,  by  virtue  of  the  recjuire- 
meiits  of  the  Constitution,  and  in  the  exercise  of  the  sovereign 
]M)\v('r  of  the  State,  may  delegate  to  the  village  trustees  such 
local  legislative  i)owers  as  nuiy  be  suitable  for  their  proper 
organization,  for  which  the  legislature  is  required  to  provide, 
and  an  ordinance  of  sucii  b<»ai'd  of  trustees  is  a  legislative  act, 
which  cannot  be  impeached  cnllaterally,^"'^  If  a  corporation 
avails  itself  of  the  permission  of  the  municipal  a»ith(»rities  to 
occupy  a  portion  of  the  iiigliway  with  an  electric  lighting  plant, 
ujxm  its  express  undertaking  to  furnish  the  municipality  with 
light,  it  cannot  maintain  the  structures  thus  erected  after  it 
has  absolutely  refused  to  fulhll  its  contract  and  supply  the  light, 
and  the  disused  poles,  wires  and  lamps  constitute  unlawful 
obstructions  which  are  a  nuisance.  Stu*h  obstructions  may  bo 
remove  in  an  e(|uifable  action  bronght  by  the  trustees  (^i  an 
iiic()ri)(>rated  vilhige,  wlieic  tliey  are  vested  by  legislative  en- 
actment with  all  the  powers  of  conunissioners  of  iiighwavs,"'* 
and  where  tlie  latter  are  empowered  to  j)ring  an  action  against 
any  jwrson  or  corporation  to  ^n^tain  the  rights  of  tlie  public 
in  and    to   any   highway    in    the    town.'"''      In    Indiana,   ])Ienarv 

N.  Y.  of  1870,  tit.  7,  §  1.  as  amt'nd- 
od  hy  c.  870,  Laws  of  1871),  Re- 
poalrd.  Seo  Laws  1807,  c.  414,  art. 
5,  §  141,  art.  1),  §§  240-147,  3  Ciini- 
niing  &  Gilbert's  Annot.  Gen.  Laws 
X.  Y.,  pp.  4:i80,  4420  et  seq.  See 
also  Laws,  N.  Y.  1000.  art.  13,  c 
34,  p.  55,  §  .3301,  c.  577,  p.  1516,  4 
("iiniming  &  Gilbert's  Annot.  Gen. 
Laws  N.  Y.,  pp.  1704,  1684.  Exam- 
ine further  3  id.,  pp.  4239,  4242, 
4251-12.54,  4281,  4  id.  pp.  1666, 
1667,  1660,  1670  as  to  Transporta- 
tion Corporations  Law  in  relation 
to  the  riglits  of  Electric  Corpora- 
tions and  Telegraph  and  Telephone 
and  other  companies  using  electric 
wires.     See  §   870,  herein. 

85  N.  Y.  Laws  of  1892,  c.  686,  § 


8-  Johnson  v.  The  Tliompson- 
Honston  Elec.  Co.,  54  llun  (X.  Y.), 
460,  28  N.  Y.  St.  R.  20.5,  7  X.  V. 
Siipp.  716,  3  Am.  Elec.  Cas.  203- 
205,  per  Martin,  J. 

S3  The  Consumers'  Gas  &  Klec.  L. 
Co.  V-.  The  Congress  Spring  Co.,  61 
Hun  (N.  Y.),  133,  30  X.  Y.  St.  R. 
703,  15  N.  Y.  Supp.  624,  3  Am. 
Elec.  Cas.  213,  per  Landon,  J.,  cit- 
ing Duryee  v.  Mayor,  96  N.  Y.  477 
(cited  in  numerous  New  York 
cases)  ;  Mayor  v.  Third  Ave.  R.  R. 
Co.,  16  N.  Y.  St.  R.  122,  1  N.  Y. 
Supp.  379  (affd.,  117  N.  Y.  446.  27 
N.  Y^  Supp.  170,  22  N.  E.  755)  ; 
Porter  v.  Purdy,  29  N.  Y.  106;  X. 
Y.  Const.,  art  8,  §   9. 

8-tThe  Village  Law   (c.  291,  Laws 
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power  and  exclusive  jurisdiction  over  its  streets  is  vested  by 
statute  in  the  board  of  trustees  of  an  incorporated  village.^^ 
But  where  the  statute  authorizes  any  city  to  grant  by  resolution 
or  ordinance,  under  such  restrictions  as  the  common  council 
may  deem  proper,  to  any  person  or  coi-poration,  the  right  to 
erect  and  maintain,  in  the  streets,  alleys  and  other  public 
places  of  such  city,  posts,  poles,  wires  and  other  necessary  ap- 
pliances for  the  purpose  of  supplying  electric  or  other  light, 
the  discretion  of  the  common  council  is  not  confined  to  the 
mere  restriction  of  methods  of  use,  but  extends  to  restriction 
of  time  and  the  statutory  authority  conferred  carries  with  it 
an  unreserved  discretion  and  the  right  to  impose  any  terms  on 
the  grant  not  forbidden  by  law.^^ 

§  154.  Powers  of  municipal  board  of  supervisors. —  A  tele- 
phone company  may  insist  upon  the  rights  granted  it  by  its  stat- 
ute of  organization,  whereby  it  is  authorized  to  set  its  poles, 
piers,  abutments,  wires  and  other  fixtures  along  and  across  any 
of  the  public  roads,  streets  and  waters  of  the  State,  in  such 
a  manner  as  not  to  incommode  the  public  use  of  such  roads, 
streets  and  waters.««  Such  company  is  subject,  however,  to 
such  limitations  upon  its  right  as  the  statute  «^  imposes  and 
which  it  delegates  to  a  municipality  to  exercise.  But  where 
the   only   statutory   limitations  upon   the   company_^s   right   to 

5;    c.   568,   Laws   of    1890    (see  last  so  Drew  v.  Geneva,   150   Ind.  662, 

preceding  note  herein);    Village  or  50    X.    E.    871,    Burn's    Rev.    Stat. 

Hempstead   v.   Bull   Electric  L.  Co.,  1894,    §    4404     (§    3367,    Rev.    Stat. 

9  App    Div     (N.   Y.)    48,  75   N.  Y.  1881).     See    also    Horner's    Annot. 

St.   R.   .582,  41   N.  Y.   Supp.    126,   6  Stat.    Ind.    1901,    §§    3367,    33.36   et 

Am.   Elec.  Cas.   38.     The  court,  per  seq.,  3161. 

Bartlett,  J.,  savs:     "We  may  add  S7  Coverdale     v.      Edwards,      155 

that  the'  right  of  the  trustees  of  a  Ind.  374,  381,  58  N.  E.  495,  7  Am. 

village  to  maintain  an  equitable  ac-  Elec.  Cas.   15,  Burn's   1894,  §  4303, 

tion   to   restrain   unlawful    interfer-  Horner  1897,  §  3106  c. 

ence  with  a  village  highway  has  al-  ^^  Rev.     Stat.    Mo.,    §    879;     also 

ready  been  upheld  by  this  court  in  art.    5,   c.    21,    Rev.    Stat.    Mo.     See 

the    case    of    The    Town    of    North  also  Rev.  Stat.  Mo.  1899   (c.  12  art. 

Hempstead    v.    Gallagher,    in    which  6),  §   1251  et  seq.,  p.  408  et  seq. 

the  judgment  was  affirmed  without  ^o  Rev.     Stat.     Mo.,    §     888.     See 

an   opinion  at  the  June  term    (see  ast  preceding  note  herein. 
6  App.  Div.  610)."     39  N.  Y.  Supp. 
1134. 
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erect  poles,  etc.,  are  those  which  empower  the  city  to  designate 
the  location  thereof,  and  the  kind  of  posts  and  height  of  wires, 
and  the  city  has  not  imposed  any  conditions,  additional  re- 
strictions and  regTilations  cannot  be  established,  as  conditions 
of  permission  to  erect  poles,  by  a  purely  ministerial  board  of 
public  improvements,  having  no  legislative  authority.  ,This 
is  especially  so  where  such  board  is  not  empowered  by  any 
ordinance  to  act  as  agent  of  the  city  in  imposing  such  regula- 
tions, and  its  only  authority  is  the  power  to  make  by-laws  and 
rules  for  the  transaction  of  its  own  business.  In  such  case  the 
refusal  of  the  telephone  company  to  accept  the  additional  con- 
ditions, having  been  made  the  sole  ground  of  the  city's  refusal 
to  grant  the  permit,  a  peremptory  writ  of  mandamus  will  be 
issued.®^ 

§  155.  Powers  of  townships  —  Supervisors. —  In  Pennsyl- 
vania cities  and  boroughs  may  authorize  the  use  of  their  streets 
for  a  street  railway,  but  townships  do  not  possess  municipal 
powers  and  their  control  over  the  public  roads  is  limited.  An 
entry  upon  the  public  road  by  an  electric  street  railway  is 
justified  as  to  the  public  by  the  consent  of  the  township  authori- 
ties, and  the  supervisors,  in  giving  their  consent,  act  as  repre- 
sentatives of  those  who  build  and  those  who  use  the  roads,  but 
they  cannot  subject  private  property  to  a  servitude  for  the 
benefit  of  any  person,  natural  or  artificial,  other  than  the  town- 
ship and  the  public  it  represents.  In  giving  such  consent  to 
the  occupation  of  its  roads  by  an  electric  street  railway,  the 
action  of  the  official  body  is  necessary  and  not  that  of  the  in- 
dividuals who  compose  the  board.  The  supei'\'isors  must  be 
together  and  must  act  in  their  official  character,  and  the  record 
thereof  should  appear  on  the  township  books,  kept  by  the  town 
clerk,  and  any  terms  imposed  as  to  the  manner  and  extent  of 
the  occupation  permitted  should  appear  in  the  record  of  the 
meeting,  otherwise  the  action  is  of  no  validity  and  does  not 
bind  the  township.^  ^ 

90  State  ex  rel.  Telephone  Co.  v.  gomery  Co.  Pass.  Ry.  Co.,  167  Penn. 
Flad,  23  Mo.  App.  185,  2  Am.  Eleo.  St.  62,  5  Am.  Elec.  Cas.  170-172,  .31 
Cas.    128.  Atl,   468,  per  Justice  Williams. 

91  Pennsylvania   R.   Co.   v.    Mont- 
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§  156.     Powers  of  selectmen  of  town  —  County  commissioners 
—  Construction  statutes.— The  statutes  of  Connecticut '^^  ^^.q. 
vided  that  telephone  and  other  electrical  companies  desiring  to 
erect,  or  relocate  their  lines,  must  obtain  consent  of  adjoining 
proprietors,   or  if  that  cannot  be  obtained,   then  two   of  the 
county  commissioners  of  the  county  in  which  it  is  desired  to 
exercise  the  powers  must  consent  in  writing.     It  was  also  pro- 
vided  that  selectmen   in   their   towns,   but   not   in   cities   and 
boroughs,   should  have   full  direction   and  control,   subject  to 
the  provisions  of  the  above  statute,  of  the  location,  relocation 
or  removal  of  said  electrical  fixtures,  change  of  motive  power 
and  the  like.     Another  earlier  statute  »^  prohibited  injury  to 
trees,  by  telegraph  and  telephone  companies,  without  the  own- 
er's consent.     Upon  the  construction  of  these  statutes  by  the 
Supreme  Court  of  the  State,  it  was  decided  that  such  select- 
men had  no  authority  to  authorize  a  telephone  company,   in 
relocating  its  line,  to  cut  trees  partly  in  the  city  and  partly 
in  the  township,  the  branches  of  which  to  some  extent  over- 
huno-  the   highway.^ ^     And  where  county   commissioners   are 
given  the  custody  and  control  of  a  pike  or  highway  in  the  State 
they  may  take  steps  to  require  the  removal  to  the  other  side 
of  the  street  of  poles  and  wires  when  they,  from  their  location 
and  the  existing  conditions  seriously  incommode  the  public. ^"^ 
In  Vermont  the  statute  authorizes  telegraph  companies  to  erect 
and  maintain  posts  and  other  necessary  fixtures  in  and  along 
any  highway,  but  not  so  as  to  interfere  with  the  public  con- 
venience  in  traveling  on   such   highway  or  in   repairing   the 
same.^^     It  is  also  provided  that  where,  in  conformity  with  the 
last  statute,  such  fixtures  cannot  be  conveniently  or  expediently 
erected,  the  selectmen  of  the  town  shall,  on  application  and 

01- Conn.     Gen.     Stat.,     §§     3945,  Atl.   499,  32   L.   R.   A.   280,   6   Am. 

3946;    §    2,   c.    189,   Public  Acts   of  Elec.   Cas.    152. 

1893.     See   c.   219,  tit.   27,   §§   3903  s^  Ganz  v.  Ohio  Postal  Telegraph 

et  seq..  Gen.  Stat.  Conn.  Rev.,  1902.  Cable     Co  .     140     Fed.     602,     revg. 

93  Conn.   Gen.  Stat.   1888,  §  3944.  Ohio  Postal  Telegraph  Cable  Co.  v. 

Compare  c.  219,  tit.  27,  §§  3903  et  Board    of   Commissioners,    137   Fed. 

seq..    Gen.    Stat.    Conn.    Rev.    1902.  947.     See  §§  245,  246,  herein. 

0+ Bradley  v.   The   Southern   New  96  Vt.     Rev.     L.,     §     3633.     Rev. 

Eng.  Teleph.  Co.,  66  Conn.  559,  34  Laws  Vt.  1894,  §  4224,  am'd  Laws 

1900,  p.  44. 
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notice,  determine  where  and  in  what  manner  the  wires  shall  be 
erected,  and  shall  certify  and  record  their  decision  in  the  town 
clerk's   office.     Other   sections   of   the   statute  "^    empower    the 
selectmen  or  village  officers  to  determine,  upon  api)lication  and 
notice,  through  what  village  streets  the  line  of  telegraph  shall 
pass,   and  in   what  manner  the  objections  of  persons  owning 
residences,   in   front  of  (»r  near  which   it   may  be  desirable   to 
erect  such  line,  shall  be  obviated;  also  for  the  assessment  by  the 
selectmen  of  such  damages  as  are  likely  to  be  sustained  and 
that   the    same   shall    be    ])aid    before   erecting    the    line      Tlic 
court    did    nt»t    decide    what    rights    telegraph    comi)anies    jia<l 
under   these   enactments,    otherwise   than    to    hold    "  that    they 
should  have  the  right  to  erect  and  maintain  telcgiapli   lines  in 
and   along   any   highway   with<»ut    obtaining   consent    to    do    so 
from  any  one,  provided  the  convenience  of  the  ]ud)lic  in  trav- 
eling and  the  repairing  of  the  highway  are  not  thereby  inter- 
fered  with,   and   the  same  are  not  erected   in   and   along  the 
streets  of  a  village  or  in  front  of  or  near  a  residence.-^'^      Select- 
men are  not  given  authority  or  jurisdiction  in  r('s])oct  to  sucli 
lines;  and  if  they  have  power  to  make  a  valid  assessment  of 
damages,  such  power  is  limited   and   restricted   to   such   lines 
and  parts  of  lines  as  come  Avithin  the  exceptions  provided  for 
in  these  enactments,  viz.,  highways,  where  it  is  found  incon- 
venient or  inexpedient  to  erect  such  lines  without  interfering 
with  the  public  travel  or  the  re])airing  of  the  highway,   and 
when  objections  are  made  to  erecting  lines  in   and  along  the 
streets  of  a  village  or  in  front  of  or  near  a  residence."     By  an 
amendment"'-^  to  the  statute  first  above  noted,   the  cutting  of 
or  injuring  trees  by  such  electric  companies  is  prohibited  with- 
out the  written  consent  of  the  adjoining  landowner  or  occu- 
pant, unless  the  selectmen  of  the  town,  trustees  of  the  village, 
or  aldermen  of  the  city  where  such  tree  is  situated  shall  de- 
cide, after  due  notice  of  hearing,  that  such  cutting  or  injury 
is  necessary,  and  such  companies  shall  pay  the  damages  awarded 
therefor  by  such  selectmen,   trustees  or   aldermen.     Concern- 
ing this  statute,  the  court   says:     "It   would   seem   that   the 

n^Vt.    Et'v.    L..     §§    3635,     3637.  os  Citing  Western   Un.   Teleg.   Co. 

Rev.  Laws   Vt.   1894,  §§  4225,  4227       v.  Bullaid,  G5  Vt.  634,  27  Atl.  322. 
am'd  1900.  p.  44.  oo  No.    32,  Acts  Vt.,    1888. 
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legislature  did  not  understand  that  selectmen  were  authorized 
to  award  damages  to  owners  or  occupants  of  land,  except  in 
those  cases  where  they  are  given  jurisdiction  to  locate  the  line. 
If  they  had  general  authority  to  award  damages  in  all  cases  to 
owners  or  occupants  of  lands,  then  this  enactment,  so  far 
as  it  relates  to  the  assessment  of  damages,  was  unnecessary. 
-X-  4f  *  -pijg  orator's  case  "  (who  sought  to  recover  damages 
awarded  by  the  selectmen  on  account  of  the  erection  of  a  tele- 
graph line  in  and  along  a  public  highway,  adjacent  to  his 
lands),  "does  not  fall  within  any  of  the  exceptions.  It  does 
not  appear  that  in  the  erection  of  the  line  in  question  it  be- 
came inconvenient  or  inexpedient  to  erect  it  without  incon- 
venience in  traveling  or  in  making  repairs,  nor  does  it  appear 
that  the  line  was  erected  in  or  along  the  streets  of  a  village  or 
in  front  of  or  near  a  dwelling,  or  that  it  became  necessary  to 
cut  or  injure  trees.  The  burden  was  on  the  orator  to  show  that 
the  selectmen  had  jurisdiction  to  make  the  award  they  did. 
This  he  has  not  done;  therefore,  it  must  be  held  that  the 
selectmen  acted  without  authority  and  that  the  award  made 
by  them  is  void,"  and  the  decree  of  the  Court  of  Chancery 
dismissing  a  bill  for  injunction  at  the  instance  of  the  orator, 
restraining  the  erection  of  tlie  line,  until  after  the  award  was 
paid,  was  affirmed  and  the  case  remanded.^     It  is  said   in  a 

1  Hujig  V.  Commercial  Un.  Teleg.  a  highway  of  wliicli  tlie  hridge 
Co.,  60  Vt.  208,  4  Am.  Elec.  Cas.  forms  a  part.  But  if  siuh  consent 
142-145,  28  Atl.  1036,  per  Start,  J.  is  refused  by  the  commissioners. 
Cited,  Western  Un.  Teleg.  Co.  v.  the  court  may,  after  ascertaining 
Bullard,  67  Vt.  272,  5  Am.  Elec.  what  will  be  necessary  to  strength- 
Cas.  104,  31  Atl.  286,  to  the  point  en  the  bridge  for  street  railway 
that  the  selectmen  were  not  to  as-  traffic,  permit  the  company  to  enter 
sess  damages  under  section  3637  upon  the  bridge  and  strengthen  it; 
(the  section  above  construed,  §  4228  and  when  that  has  been  done,  to 
Vt.  Stat.  1894,  p.  761),  in  the  cases  tlie  satisfaction  of  the  court,  the 
named  in  the  section,  except  when  company  may  be  permitted  to  use 
objections  were  made  (the  same  tlie  bridge,  upon  giving  security 
statutes,  are  also  noted).  The  that  it  will  faithfully  observe  and 
county  commissioners  cannot  arbi-  abide  by  the  terras  and  conditions 
trarily  refuse  the  use  of  a  county  relating  to  the  manner  of  its  use, 
bridge  to  a  street  railway  company,  the  repairs  thereof,  and  the  pay- 
when  the  proper  local  and  munici-  nient  of  rent,  which  may  have  been, 
pal  authority  have  given  their  con  or  may  be  agreed  upon  by  the  par- 
sent  to  the  use  by  the  company  of  ties,  or  in  the  absence  of  an  agree- 
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Massachusetts  case  that  rlie  power  i>iven  to  the  selectmen  of  a 
town  in  regard  to  the  location  of  poles,  etc.,  was  one  to  be  ex- 
ercised in  their  discretion,  and  that  the  whole  subject  was 
committed  to  them  bv  statute,  seemed  to  have  been  assumed  in 
several  cases.' 

§  157.  Powers  of  county  board. —  Although  it  may  be  the 
duty  of  a  board  of  freeholders  to  erect  and  maintain  bridges 
and  to  control  the  manner  of  their  use,  nevertheless,  an  obli- 
gation rests  upon  the  board,  in  case  a  new  use  is  required  of 
a  country  bridge,  to  make  such  previous  inquiry  as  to  enable 
it  to  act  intelligently  and  to  see  that  the  bridge  is  safe  for  the 
contemplated  or  new  use.  In  view,  therefore,  of  this  obliga- 
tion, it  would  seem  that  such  board  acts  improvidently  and  in 
abuse  of  its  power,  where,  without  such  inquiry,  it  adopts  a 
resolution  allowing  a  county  bridge  to  be  approi)riate<l  to  the 
use  of  a  private  electric  railway  corporation,  In-  which  use  the 
bridge  is  endangered  and  the  safety  of  the  public  travel  im- 
paired, by  reason  of  the  insufficient  strength  and  width  of  tiie 
bridge.  The  board  must  not  transcend  its  powers  nor  clearly 
abuse  the  discretion  committed  to  it.  If  it  does  so,  and  there 
is  no  other  mode  of  protecting  the  p\d)lic  interest,  certiorari 
may  lie,  even  though  as  a  rule  the  courts  cannot  interfere 
with  the  board  of  freeholders  in  the  proper  exercise  of  their 
powers;  especially  so,  where  the  question  is  not  whether  that 
body  has  exercised  its  discretion  and  passed  its  judgment  upon 
the  propriety  of  permitting  the  use  of  public  property  in  a 
given  way.  It  is  also  true  that  such  board  cannot  by  resolution 
authorize  a  street  railway  company  to  construct  and  operate 
a  trolley  road  over  a  county  bridge,  where  the  company  is  by 
law  not  permitted  to  introduce  the  trolley  system,  and  in  such 

ment   may   be   determined    upon   by  v.   Commissioners,  4  Gray    (Mass.), 

the     court.     Laurence     County     v.  414;    Young  v.    Yarmouth,    9   Gray 

New    Castle    Elec.    St.     R.    Co.,    8  (Mass.),     386;     Commonwealth     v. 

Penn.  Sup.  Ct.  ,313,  43  Week.  N.  of  City     of     Boston,     97     Mass.     .555, 

Cas.  76,  29  Pitts.   L.  Jour.    (N.  S.)  Pierce    v.    Drew,    136    Mass.    75,    1 

145.  Am.    Elec.    Cas.    571.     Statute    re- 

2  Suburban  Light  &  Power  Co.  v.  ferred    to    is    Mass.    Pub.    Stat.,    c. 

Board  of  Aldermen,   153  Mass.  200,  109,  §§  2,  3.     See  Rev.  Laws  Mass., 

3  Am.   Elec.  Cas.  82,  26  N.   E.  447.  1002.    p     377,    c.    25,    §§    54-56,    id. 

per  Mr.  Justice  Devens,  citing  Hitt  pp.    1192  et  seq.,  c.  122. 
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case  a  taxpayer  of  the  city  and  county,  subject  to  taxation  for 
the  support  of  the  bridge,  may  intervene  by  certiorari.^  In 
Indiana  the  county  board  may,  by  statute,  grant  the  right  or 
privilege  to  a  street  railway  company  to  use  any  public  high- 
way of  the  county  for  its  street  railway,^  and  by  virtue  of  a 
license  or  grant  from  such  board  to  an  electric  street  railway 
to  use  a  highway,  it  may  cross  a  steam  railroad  track  at  grade, 
since  the  latter's  right  of  way  at  crossings  is  subject  to  the  pub- 
lic easement.^ 


3  state,  Lewis  Pros.  v.  The  Board 
of  Chosen  Freeholders,  of  Cumber- 
land, 56  N.  J.  L.  416,  28  All.  553, 
4  Am.  Elec.  Cas.  48-52,  per  Van 
Syckel,  J.  "  The  Bridgeton  Rapid 
Transit  Company  was  incorporated 
November  23,  1892,  under  the  Act 
(N.  J.)  of  April  6,  1886,  and  the 
supplements  thereto.  Pamph.  L., 
p.  185.  Under  this  organization 
the  rapid  transit  company  had  no 
right  to  construct  a  trolley  road. 
Green  v.  Trenton,  25  Vroom  (N. 
J.),  92."  Certiorari  lies  to  review 
the  order  of  a  Circuit  Court  rela- 
tive to  construction  of  telegraph 
and  telephone  lines,  and  which  con- 
tains requirements  wliieh  the  court 
has  no  power  to  insert,  and  the  ac- 
tion may  be  prosecuted  by  the  mu- 
nicipality or  a  land-owner.  State, 
Bayonne  v.  Lord,  61  N.  J.  L.  136, 
36  Atl.  752.  As  to  certiorari  to  re- 
view judicial  proceedings,  see  also 
State,  New  Iberia  Teleph.  Exch. 
Co.  v.  Voorhies,  50  La.  Ann.  671, 
23  So.  871,  held,  tliat  writ  lies; 
Re  Tampa  Suburban  R.  Co.,  168 
U.  S.  583,  18  Sup.  Ct.  177,  42  L. 
Ed.  589.  As  to  certiorari  to  test 
validity  of  ordinance  relative  to 
placing  posts  for  electric  wires, 
see  State,  Green  Pros.  v.  Inhabit- 
ants City  of  Trenton,  54  N.  J.  L. 
92,  4  Am.  Elec.  Cas.  30,  23  Atl. 
281.     As  to  the  certiorari  to  review 


assessment  of  telegraph  company, 
see  People  ex  rel.  The  Western 
Un.  Teleg.  Co.  v.  Dolan,  126  N.  Y. 
166,  3  Am.  Elec.  Cas.  40,  41,  27 
N.  E.  269  (revg.  in  part  57  Hun 
[N.  Y.],  357)  ;  Western  Un.  Teleg. 
Co.  V.  Alabama  State  Board  ol  As- 
sessment, 132  U.  S.  472,  3  Am. 
Elec.  Cas.  1,  10  Sup.  Ct.  161,  revg. 
80  Ala.  273,  1  Am.  Elec.  Cas.  844. 
If  action  of  board  of  supervisors  in 
estal)lisliing  a  fire  district,  certio- 
rari will  not  lie.  People,  O'Connor 
v.  Queens  Co.  Supervisors,  153  N. 
Y.  370,  47  N.  E.  790,  affg.  14  App. 
Div.  (N.  Y.)  608,  43  N.  Y.  Supp. 
1121.  As  to  interference  with  leg- 
islative and  discretionary  powers, 
see  generally,  Freeman  v.  Corn- 
wall, 10  Johns.  (N.  Y.)  470;  Peo- 
ple V.  Rice,  135  N.  Y.  473;  Kim- 
mish  V.  Ball,  129  U.  S.  217,  9  Sup. 
Ct.  277;  People  v.  McCarthy,  102 
N.  Y.  630;  People  v.  Mayor  of 
New  York,  5  Barb.  (N.  Y.)  43; 
Pine  Bluff  Water  &  L.  Co.  v.  Pine 
Bluff,   62   Ark.    196,  35   S.   W.  227. 

4  2  Rev.  Stat.  Ind.,  1894,  §§  5465 
to  5468;  Rev.  Stat.  1881,  §§  4155 
to  4158;  Horner's  Annot.  Stat. 
Ind.,  1901,  §§  4155-4158,  4158a. 
As  to  exclusive  powers  of  common 
council  exercised  over  streets,  etc., 
see  Horner's  Annot.  Stat.  Ind., 
1901,  §  4154. 

5  The    Chicago    &   Calumet   T.    R, 
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§     158  CONSTITI'TIOXAT.    AND    I.INilSI.ATIVK     I'OWKRS. 


§  158.  Legislative  and  ministerial  acts  of  local  government." 
—  In  the  exercise  of  their  luiuiieipal  duties,  iiieliuliug  ihoso 
most  strictly  local  or  internal,  municipal  governments  are  de- 
partments of  State,  and  their  powers  may  be  increased  or  di- 
minished by  the  State  from  time  to  time,'  unless  the  organii; 
law  ])rovides  otherwise.**  Where  munieipalities  are  veste(l  witii 
certain  powers  of  local  legislation,  valid  ordinances  passed  by 
them  have  the  force  of  legislative*  acts,  with  ref(M-enc(;  to  per- 
sons aifected  thereby.'*  So  the  ordinance  of  a  board  of  vil- 
lage trustees,  granting  consent  to  erect  poles  and  string  wires 
for  electric  lighting  ])ur])oses,  is  a  legislative  act.'"  In  Penn- 
sylvania, a  resolution  awarding  a  contract  for  street  lighting  is 
a  ministerial  act,  wiiich  need  not  be  advertised  or  recorded. '^ 
So  municipal  authorities  have  discretionary  power  to  grant 
franchises  to  electric  railways,  where  the  statute  authorizes 
them  to  permit  the  maintenance  of  "  horse  and  steam  rail- 
roads." '^  And  the  power  given  the  aldermen  of  a  city  to  lo- 
cate poles,  etc.,  is  discretionary.'"'^      It  is  said   in  a  New  York 


Co.    V.    The    \\liitin<,'.    II.    &    K.    C. 
St.    Ry.   Co.,    1.}!)    Irid.    207,   5   Am. 
Elee.  2:Jt>,  24G,  38  X.   E.  004. 
"See   §§    141,    142,    herein. 

7  Barnes  v.  Dist.  of  C"oluinl)ia,  91 
U.  S.  540,  544,  23  L.  Ed.  440,  per 
Hunt,  J. ;  Commissioners  of  Albany 
Co.  V.  Commissioners  of  Laramie 
Co.,  92  U.  S.  310,  23  L.  Ed.  554, 
per  ClifTord,  J. ;  Cooley's  Const. 
Lim.     (()th    ed.),    pp.    138,    228. 

8  Thomas  v.  City  of  Riclimond, 
12  Wall.  (U.  S.)  356,  per  Brad- 
ley, J.     See  §   145,   herein. 

0  The  Louisville  Bagging  Mfg. 
Co.  V.  The  Central  Pass.  Ry.  Co. 
(Louisville  L.  &  E.  Ct.,  1890),  3 
Am.  Elec.  Cas.  251,  252,  per  Toney, 
J.,  citing  Cooiey  on  Const.  Lim.,  p. 
140;  Dill,  on  Mun.  Corp.,  §  308. 
In  same  ease,  95  Ky.  50,  15  Ky. 
L.  Rep.  417,  23  S.  W.  592,  44  Am. 
St.  Rep.  203,  it  is  held  that  where 
the  general  assembly  has  delegated 
to     a     municipal     corporation     the 
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power  and  in  pursuance  tlierrof  it 
;,'ranls  by  ordinance  the  ri;,'lil  to 
construct  and  operate  an  electric 
railway,  the  riglit  thus  given  is 
as  valid  and  effectual  as  if  con- 
ferred   directly    by    the    legislature. 

'oThe  Consumers  Gas  &  Elec. 
Light  Co.  V.  The  Congress  Spring 
Co.,  t;i  linn  (N.  Y.),  133,  39  N. 
V.  St.  R.  703,  15  X.  v.  Supp.  624, 
3  Am.  EIoc.  Cas.  211,  213,  per  Lan- 
don,   .J. 

11  Seit/in-^er  v.  Tamaqua,  187 
Penn.  St.  539,  43  Week.  N.  of  Cas. 
236,  29  Pitts.  L.  Jour.  (N.  S.)  21,5, 
41  Atl.  4.54;  Schenck  v.  Olyphant, 
181  Pen.  St.  191,  37  Atl.  258. 

1-  So  held  in  Buckner  v.  Hart,  52 
Fed.  835.  4  Am.  Elec.  Cas.  21,  affd., 
54   Fed.   925. 

13  Suburban  Light  &  Power  Co.  v. 
Board  of  Aldermen  of  Boston,  153 
Mass.  200,  3  Am.  Elec.  Cas.  82,  26 
N.  E.  447,  per  Mr.  Justice  Devens, 
citing     Hill     v.     Commissioners,     4 


CONSTITUTIONAL    AND    LEGISLATIVE    POWERS.  §     158 

case    that  "  The  rule  is  well  settled,  that  where  power  is  con- 
ferred on  public  officers  or  a  municipal  corporation  to  make 
improvements  and  to  keep  them  in  repair,  the  duty  to  make 
them  is  quasi-judicial  or  discretionary,  involving  a  determina- 
tion   as    to    the    necessity,    requisite    capacity,    location     etc. 
*     *     -     and  the  fact  that  this  power  is  placed  m  the  hands 
of  one  or  more  officers  is  only  another  form  for  the  execution 
thereof.     In  the  exercise  of  such  power,  the  proper  authorities 
have  made  a  contract  with  defendants  to  light  certain  of  the 
streets  and  the  common  council  has  authorized  defendants  to 
erect  the  necessary  poles,  pipes  or  other  fixtures  for  conduct- 
ing   or    distributing    electricity    under    the    direction    ot    the 
commissioner  of  public  works.     The  commissioner  had  given 
permission  to  erect  the  poles  objected  to,  and  it  thus  appearing 
that  the  city  authorities,  following  the  direction  of  the  legisla- 
ture, have  exercised  the  discretion  vested  in  them,  their  ac- 
tion becomes  conclusive.     *     -     *     The  manner  of  bghtmg 
the  streets  is  the  discretion  that  is  vested  in  the  city^authori  les, 
and    they   having   exercised   such    discretion     *     *  their 

acts  cannot  be  reviewed  *  *  '^  they  are  the  sole  and  ex- 
clusive judges  of  the  means  to  be  employed,  so  long  as  they  do 
not  authorize  a  use  which  '  is  subversive  of  and  repugnant  to 
the  use  of  the  street  as  an  open  public  street.'  In  a  Mis- 

souri case,  it  is  said  that  it  is  a  well-established  rule,  that  in 
all  matters  pertaining  to  the  police  regulation  of  municipalities, 
their  ordinances  being  in  the  nature  of  legislative  discretion, 
are  prima  facie  reasonable."  ^^  The  board  of  public  improve- 
ments of  St.  I»uis  is  a  ministerial  board,  having  no  legisla- 
tive powers  further  than  to  regulate  its  own  business  and  gov- 
eniment,  its  authority  being  limited  by  the  ordmances  and 
charter  of  the  city.^«     Where  the  question  was  as  to  the  power 

Gray    (Mass),  414;   Commissioners  G3   Fed.   68,    5    Am.    Elec.   Cas.    50, 

V     City    of    Boston,    97    Mass.    555,  per  Phillips,  Dist.  J.,  a  case  relat- 

and  other  cases.  -g    to    ^^e    municipal    control    of 

i4Tuttle    V.    The    Brush    Electric  and     rental     charge     for     telegraph 

Tllnm    Co     50  N.   Y.   Super.   4G4,    1  poles. 

An      Erec"  Cas.    514.    515,    per    In-  -State    e.    rel.    Bell    Telephone 

Am     Elec.    Las.  ^^     ^     ^^^^^    ^^    ^^     ^^p     ^^^^    ^ 

^"nstl  Louis  V.  Western  Un.  Teleg.      Am.  Elec.  Cas.   128.     See  §   144  et 
Co    (U    S    C    C,  E.  D.  Mo.,  1894),      seq.  herein. 
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§    ir»!)        ('(»Ns  rn  r  1  loxAi,   anh    i  i  t-isiATni:   I'MWcits, 

of  tlic  lioaid  «>t"  clcclru-iil  conirul  to  yiaiii  pi-niiits  for  tlio 
iiiainti'iiancc*  of  poles  anil  overhead  wires,  under  the  New  ^  *>vk 
Act  of  18S7,  and  a  motion  was  made  to  continue  a  itroliminarv 
injuiietion,  restrainin<i:;  the  granting  of  such  j>erniits,  it  was 
held  that  discretionary  j>(»wer  was  vested  in  the  Ixtard  to  he 
fairly  and  legitimately  exercised,  and  it  was  said:  "  Whether 
a  projK'r  case  is  ])resented  for  authorizing  a  tenijiorary  dej)ar- 
tnre  fi'oni  the  general  scheme  nuist  in  the  tirst  place  he  drtf-r- 
niinc(l  hy  the  hoard,  and  it'  there  he  n<>  fi-aiid  or  unlawful 
element  in  the  case,  the  court  should  not  exerei^e  its  re-^ti-ain- 
ing  })ower.''  ^" 

vi  l.")'.).  Commissioner  of  water  supply,  gas  and  electricity  — 
Charter  of  greater  New  York. —  I'nder  the  charter  of  greater 
Kew  York  the  connni^>ioner  of  water  supply,  gas  and  elec- 
trieity  has  cognizance  and  control  of  the  making  and  j)er- 
formance  of  contracts  when  duly  authori/ed,  and  for  the  exe- 
cution of  the  same  in  the  matter  of  furnishing  the  city  with 
gas,  electricity,  or  other  illuminants :  (tf  the  s(decting,  locating 
and  removing  and  changing  of  lights;  of  the  inspecting  of  gas 
and  electricity  used  for  lights,  heating  and  power  purj)oses, 
electric  meters,  electric  wire>  and  of  all  lights  furnished  to 
the  city,  and  of  the  use  and  transmission  of  gas,  electricity, 
etc.,  across,  over  and  under  all  streets,  roads,  avenues,  parks, 
public  places  and  puhlic  buildings:  of  the  construetion  of 
electric  mains,  conduits,  conductors  ami  subways  in  any  such 
streets,  etc.,  and  the  granting  ju'rmission  to  (»pen  streets,  when 
approved  by  the  borough  |)resi(lent,  and  to  open  the  same  for 
the  purpose  of  carrying  on  therein  the  busines  of  transmitting, 
conducting,  using  and  selling  electricity,  etc.,  except  that  per- 
mission to  open  or  use  the  streets  cannot  be  granted  to  persons 
or  corporations  not  otherwise  duly  authorized  to  carry  on  busi- 
ness of  the  character  specified.  The  power  of  the  C(jmmissioner 
to  contract  is,  however,  restricted  in  certain  eases.  He  is 
further  empowered  to  inspect  electric  lights  furnished  the  city 
and  of  electric  meters  and  electric  wiring  and  to  cause  tests 

IT  Higgins  V.  Manhattan  Elec.  L.  Squire,  107  N.  Y.  593,  12  N.  Y.  St. 

Co..   Lini.    (N.    Y.   Sup.   Ct.,  Cliam-  R.  S.32,  28  Week.  Dig.  175,  14  N.  E. 

bers,   1889),  3  Am.   Elec.  Cas.   167,  820,  2  Am.  Elec.  Cas.  177,  186,  case 

note,   per  Lawrence,   J.,   citing   Peo-  afTd.,    145    U.    S.    175,    21    Sup.    Ct. 

pie  ex  rel.   NT.  Y.  Elec.   Line  Co.  v.  880,  4  Am.  Elec  Cas.   122. 
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to  be  made,  and  in  this  respect  cc^Main  i)n)vision3  of  tlie  trans- 
portation corporations  law  are  repealed.  The  said  commis- 
sioner is  also  authorized  to  submit  to  the  board  of  aldermen 
proposed  ordinances  in  regard  to  electric  wires,  appliances  and 
currents  for  furnishing  light,  heat  or  power  in  any  building  in 
the  city,  and  what  such  ordinances  shall  prescribe  is  also  pro- 
vided for.  Further  provisions  also  exist  as  to  the  removal  of 
electric  wires;  concerning  electrical  conductors  underground, 
conduits  and  subways,  the  granting  of  permits  for  laying  wires 
in  conduits  or  subways,  or  stringing  them  above  ground. 
There  are  also  provisions  relating  to  the  regulation  of  streets 
by  the  board  of  aldermen  as  to  posts  for  telegraph  and  other 
wires  and  the  establishment  of  ordinances  by  said  board,  ^^ 


18  Ash's  Greater  New  York  Char- 
ter Annot.,  1906,  pp.  45,  340,  370- 
:57(i. 

The  New  York  Times  of  March 
(ith,  1907,  states  that  the  Page- 
Merritt  bill  to  govern  public  utili- 
ties, and  to  abolish  the  railroad, 
gas  and  electricity,  and  rapid  tran- 
sit commissions,  is  to  be  intro- 
duced in  both  Senate  and  Assembly 
of  New   York. 

The  above  text  has  been  inserted 
in  place  of  the  text  in  the  first  edi- 
tion of  Electric  law.  which  read  as 
follows:  §  159,  Board  of  Public  Im- 
proveinentn  —  adinitiistrative  dc- 
partmtut  —  Greater  'Sew  York 
Cliarlrr  (see  §  2.")3  herein)  Under 
the  charter  of  Greater  New  York 
city,  the  board  of  public  improve- 
mcnts  and  the  departments  repre- 
sented therein  belong  to  the  admin- 
istrative department.  It  is  the  duty 
of  said  board  to  prepare  and  recom- 
mend to  the  municipal  assembly  all 
ordinances  and  resolutions  regulat- 
ing the  laying  of  electric  wires 
underground,  "the  lighting  of  all 
public  thoroughfares,  places, 
bridges  and  buildings,  the  inspect- 
ing and  testing  of  gas  or  electricity 
employed  for  light,  heating  and 
power,   gas   meters,  electric  meters. 


electric    wires,    the    use    and    trans- 
mission   of   electricity    for   all    pur- 
poses   in.    upon,    across,    over    ;uul 
under   all   streets  and   public   build- 
ings, and  the  opening  of  street  sur- 
faces  for  the   business   of   manufac- 
turing,   using    and    selling    electric- 
ity."    Green's    Greater    New    York 
Charter,  p.   30,  §  90,  pp.    140,   147, 
§  416    (§  90  am'd  §  416  repealed). 
There  are  also  provisions  as  to  the 
jurisdiction,     control,     powers     and 
duties   of   the    commissioner    of    the 
department      of     public      buildings, 
light  ing    and    supplies  —  as    to    the 
duties  of  the  consulting  engineer  ot 
lighting      and      electricity  —  provi- 
sions   regulating    the    inspection    ot 
electric      lights      and      metres,      the 
inspection     and     removal     of     elec- 
tric    wires,     also     relating    to     un- 
derground  electrical   conductors,  the 
procedure    in   such    matters   and   to 
the  enactment   of   ordinances   regu- 
lating   the    construction,    use    and 
management    of    electrical    conduc- 
tors.    Said  charter  also  specifies  in 
this  connection  what  are  police  reg- 
ulations,   the    duty    of    commission- 
ers, provides  that  the  board  of  elec- 
trical control  of  New  York  and  the 
commissioners  of  electrical  subways 
of  Brooklyn  shall  turn  over  and  de- 
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§§   ItJO,    1  tjUii       ('()NS'rrn;Ti()XAi.  am»   i.K(iisi.Aii\  i     im.wku.s. 


§  IGO.  Local  government  agencies  —  Sub-delegation  of  pow- 
ers.—  Tiie  power  of  local  govcniiiicnt  agencies  to  (Ick-gale  llii-ir 
authority  must  first  be  sought  for  in  the  ("onstitution,  statute 
or  charter,  which  nuist  control  the  (Ictcriiiiiiatiou  of  the  extent 
of  its  authority.''"'  If  certain  njunicij)al  bodies  are  intrustf^d 
with  legislative  powers,  this  involves  the  exercise  of  judgment 
and  discretion,  and  such  powers  cannot  be  delegated,  but  must 
be  exercised  under  the  immediate  authority  of  the  corporation 
or  designated  municipal  body  itself,  nor  can  tiie  municipalitv, 
in  the  absence  of  clearly  delegated  autliority,  surrender  or  dele- 
gate by  contract,  to  corporate  or  natural  private  persons,  ])ub- 
lice  pro])erty  held  by  it  in  trust  for  the  benefit  of  the  public. 
It  cannot  alxlicate  its  control  o\cr  such  pi'o])ertv.'" 


§   KiOa.     Federal  and  State 
statute  which  pi'o\ides  for  the 

livor  to  till'  (•oiiiiiiissioncrs  of  pub- 
lic biiildiii^is.  Ii<j;litin>if  and  sui)plies, 
all  maps,  etc..  iclatiii;,'  to  the  con- 
struction and  location  of  electrical 
conductors,  conduits  and  subways, 
and  also  as  to  the  devolution  of 
powers  of  former  boards.  Green's 
(heater  New  York  Charter,  pp. 
•JOI-20!),  §§  572-588  (§§  .572-574 
repealed,  {5§  57.5-578  revised.  See 
chapter  XX.  herein,  as  to  subways, 
conduits  and  underj^'round  wires. 
That  a  Code  compiled  by  a  city  at- 
torney may  be  adopted  by  ordi- 
nance by  a  city  council,  see  (iarrett 
V.  Janes,  (i5  Md.  HiO,  .3  At  I.  507 ; 
Western,  etc.,  R.  Co.  v.  Young.  81 
Ga.    397,    10    S.    E.    197. 

i»  See  §    144  et  .seq.,   herein. 

20 "  Powers  are  conferred  upon 
municipal  corporations  for  public 
purposes,  and  as  their  legislative 
powers  cannot  be  delegated  so  they 
cannot,  without  legislative  author- 
ity, express  or  implied,  be  bar- 
gained or  bartered  away."  1  Dill, 
on  Mun.  Corp.,  §  97;  State  ex  rel. 
St.  Louis  Underground  Service  Co. 
V.  Murphy.  134  Mo.  548,  34   S.   W. 
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Constitution  —  Electrocution. —  A 
intlictioM  of  a  death  penally  bv 

51.  .{4  L.  |{.  A.  :W.),  aird.,  35  S. 
W.  1134  (comi)are  State,  National 
Subwiiy  Co.  V.  St.  Louis.  145  .Mo. 
551,  4G  S.  \V.  1)81,  42  L.  1{.  A. 
113),  6  Am.  P:iec.  Cas.  84,  85.  In 
this  case  it  was  held  that  a  city 
could  not  unreservedly  grant  away 
the  use  of  the  |iui)lic  streets  to  pri- 
vate persons  for  electrical  subways. 
**  Another  and  very  important  limi- 
tation wliich  rests  upon  municipal 
powers,  is  tiKil  they  shall  be  exe- 
cuted by  the  municipality  itself,  or 
by  such  agencies  or  ollicers  as  the 
statute  has  pointed  out.  So  far  as 
its  functions  are  legislative,  they 
rest  in  the  discretion  and  judg- 
ment of  the  municipal  body  intrust- 
ed with  them,  and  that  body  cannot 
refer  the  exercise  of  the  power  to 
the  discretion  and  judgment  of  its 
subordinates  or  of  any  other  au- 
thority." Cooley  on  Const.  Lim. 
(6th  ed.)  248;  Florida,  C.  &  P.  R. 
Co.  V.  Ocala  Street  &  S.  R.  Co.,  39 
Fla.  306,  22  So.  692,  7  Am.  &  Eng. 
R.  Cas.  (N.  S.)  680;  State  ex  rel. 
Henderson  v.  Bell,  34  Ohio  St.  194. 


CONSTITUTIONAL    AND    LEGISLATIVE    POWERS.       §    160a 

causing  to  pass  through  the  body  of  the  convict  a  current  of 
ekctridty  of  sufficient  intensity  to  cause  death,  and  that  the 
application  of  such  current  must  be  continued  -til  such  con- 
vict is  dead,  is  not  within  the  inhibition  of  the  Federal  Con- 
stitution as  to  the  passage  of  ex  post  facto  la^^^  ^^^ere  the  stat- 
us provides  that  "a  crime  punishable  by  death,  committed 
after  the  beginning  of  the  day  when  this  act  takes  effect,  mus 
be  punished  according  to  the  provisions  of  the  act,  and  not 
otherwise,"  and  the  crime  was  committed  about  three  months 
after  the  statute  took  effect.     Said  statute  is  not  within    he 
provisions  of  the  Federal  constitutional  amendment,  or  ol  the 
State  Constitution  which  prohibit  the  infliction  of  crue    and 
unusual   punishments.     Said    amendment    does    not    apply    to 
States,  but  only  to  the  National  Government;  nor  does  such 
statute  infringe  that  provision  of  the  Fourteenth  Amendmen 
of  the  United  States  Constitution  which  prohibits  any  State 
from  making  or  enforcing  any  laws  abridging  the  privileges 
or  immunities  of  citizens  of  the  United  States.     The  decision 
of  the  State  courts  sustaining  the  validity  of  such  an  enact- 
ment under  the  State  Constitution  is  not  re-examinable  by  the 
United  States  Supreme  Court,  "  nor  was  that  decision  against 
anv   title,   right,   privilege   or    immunity   specially   set  up   or 
claimed  by  the  petitioner  under  the  Constitution  of  the  United 
States  "     In  these  cases  it  was  also  held  that  the  decision  of 
the  legislature,  upon  the  fact  whether  said  punishment  by  death 
bv  electricity  was  cruel  or  unusual  was  binding  upon  the  courts 
There  was,  however,  a  mass  of  evidence  before  the  State  court 
npon  this  point,  but  it  was  held  insufficient  to  sustain  the  bur- 
den of  proof  that  said  punishment  was  cruel  and  unusual. 
So  in  Massachusetts  it  is  held  that  the  electrocution  law  is  not 
a   cruel   and   unusual  punishment  within  the  Declaration   of 
Kights.22 

.iln  re  Kemmler,  136  U.  S.  436,      Y.  586,  24  N    E    9.     ^^-^h  penal^ 
3  Am.  Elec.  Cas.   842;    10  Sup.  Ct.       shall  be  by  electrocution      Acts  and 
930-    People,   Kemmler    v.   Durston,       Resolves,  Mass.    cl.ap    326.   §   6. 
1  9  N    Y    569    7  N.  Y.  Crim.  Rep.  -^  In  re  Storti,  178  Mass.  .549    60 

\-  ^n  X  Y  S  R  '>03  -4  N.  E.  N.  E.  210,  7  Am.  Elec.  Cas.  817,  62 
T.l^E^Jct  m.  aff..  55  L.  U.  A.  520;  stat.  1898.  c.  326,  § 
Hun  fx\  04  27  X.  Y.  St.  R.  0.  See  In  re  Storti,  109  Fed.  807; 
9(  7  X  Y.  Crin.  Rop.  304.  7  X.  Storti  v.  Commonwealtb  nf  Massa- 
Y  Supp.  81.,  aff.  7  X.  Y.  Crim.  chusetts,  183  U.  S.  138,  22  Sup.  Ct. 
Rep.  350.  7  N.  Y.  Sup]..  145:  fol-  72. 
lowed.    People   v.   Kcninilor,    119   X.  2o5 
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STATUTES    A^"D    ORUIN AXCES.  §     IGl 

§   176a.  Construction    of    ordinances       §   178.     Construction     —      Statutes 

—     Extension     of     fran-  and    ordinances    —    Elec- 

chise  —  Rates  of  fare  —  trie   light   corporations. 

Impairment       clause       of  178a.  Construction      —      Cutting 

Constitution.  Electric     light    wires    — 

177.     Construction    —     Constitu-  Moving  building  — "Any 

tion   —   Statutes    —   Or-  such    companj^" 

dinances    —    Street    rail-  179.     Construction      —      Penalty 

way    decisions   continued.  statutes    and    ordinances. 

§  161.  Construction  of  Constitution. —  A  construction  ^vill 
not  be  placed  on  a  Constitution  by  tlie  legislature,  which  Avill 
be  binding  on  the  courts.^  But,  even  though  no  usage  for  any 
course  of  years  nor  any  number  of  legislative  or  judicial  de- 
cisions will  sanction  a  violation  of  the  fundamental  law,  clearly 
expressed  or  necessarily  understood,  yet  it  is  declared  that  it 
requires  a  clear  case  to  set  aside  a  statute  as  unconstitutional, 
where,  for  more  than  thirty  years,  the  right  to  appropriate  high- 
ways to  such  a  public  use  as  a  telegraph  line  has  been  asserted 
and  the  statutes  in  regard  to  it  have  been  expounded  in  the 
courts  and  unquestioned,  and  parties  whose  estates  and  inter- 
ests have  been  affected  have  acquiesced  therein,^  and  the  same 
rule  substantially  has  been  applied  to  a  constitutional  provision 
against  creating  corporations  by  special  acts,  and  the  construc- 
tion thereunder  of  a  legislative  enactment  regulating  rates  of 
fare  on  street  railways.^  It  is  said  by  the  court  in  an  Illinois 
case,"*  that  "  It  is  the  province  and  duty  of  courts  to  determine 
the  meaning  and  true  construction  of  constitutions  and  statutes, 
but  when  the  legislative  department,  in  the  enactment  of  laws, 
and  the  executive  officers,  charged  with  the  duty  of  enforcing 
or  applving  constitutional  provisions  and  statutes,  have,  by  con- 
temporaneous, long,  uniform  and  practical  construction  of  a 
constitutional  or  statutory  provision,  accepted  and  acted  upon 
it  as  having  a  definite  and  particular  meaning,  the  conclusion 
so  reached  and  acted  upon  by  the  legislative  department  and 

1  State  V.  Spears  (Tenn.  Ch.  App.,  14  Nat.  Corp.  Rep.  774;  rehearing 
1899),  53  S.  W.  247.  denied,   151    Ind.    1.56,   51    X.   E.   80, 

2  Pierce  v.  Drew,  136  Mass.  75,  49  41   L.  R.  A.  344,  30  Chic.  L.  News, 
Am.  Rep.  7,   1   Am.  Elec.  Cas.  571,  414;   Ind.  Const.,  art.  11,  §  13. 
per  Devens.  J.     See  §   181,  herein.  4  Nye   v.    Foreman,    215    111.    285, 

3  Indianapolis  v.   Navin,   151    Ind.  288,  74  N.  E.  140,  per  Boggs,  J. 
139,  47  X.  E.  525.  41  L.  R.  A.  337, 
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executive  officers  will,  iu  view  of  the  ^rcat  injiii-y  and  injus- 
tice which  would  result  from  a  chaufio  in  such  cnnstniclion 
and  meaning-,  be  accorded  great  wcii^ht  hv  tiic  judiciarv  when 
that  department  of  the  goveniment  is  calUnl  upon  to  construe 
the  law,  an<l  will,  in  general,  contntl,  whenever  the  question 
is  in  a  degree  doubtful  or  o]>en  to  reas(in:ii)lc  (h'bate."  ^  I>ut 
where  the  construction  of  a  Constitution  is  involved,  res|)ect- 
ing  the  power  to  extend  the  term  of  corporate  existencf^  and 
only  a  few  statutes  thereon  have  been  enacted,  none  of  which 
have  been  before  the  courts,  the  fact  is  of  little  or  no  force, 
that  numerous  acts  amending  special  chart<'rs  have  been  passed 
since  the  adoption  of  the  Constitution,  and  that  the  people  and 
other  departments  of  the  State  Government  have  acquiesced 
therein.'^ 

§  K'.l'.  Construction  of  statutes,  ordinances  and.  grants  — 
General  rules. —  It  may  he  staled  as  an  essential  j)reliminary 
to  the  construction  of  a  statute,  that  the  legislature  has  power 
to  pass  any  law  it  may  deem  necessary  for  the  public  good,  not 
inconsistent  with  the  first  i^rinciples  of  government,  nor  con- 
trary to  the  provisions  of  the  Constitution  of  the  State  or  of 
the  United  States.^  A  statute  speaks  from  the  time  it  takes 
effect.^  Every  word  of  a  statute  presumptively  is  to  have  some 
force  or  effect  in  its  construction.'*  Prima  facie,  a  statute 
or  ordinance  will  be  assumed  to  have  been  properly  enacted 
or  authorized,'"'  since  the  ])resum])tion  is  always  in  favor  of 
the  constitutionality  of  a  statute;  and  only  in  case  of  a  clear 

r- Examine  State  V.  Galusha  (Neb.  llerrick,   J.;    case   aff'd    150    N.    Y. 

1905),    104    X.    W.    1!)7;    Siiiitli    v.  459,  45  N.  E.  15. 

Bryan,  100  Va.  199,  4  Va.  Sup.  Ct.  «  Gilbert  v.  Ackerman,  159  N.  Y. 

R.    121,  40  8.  E.  G52.  IIS.  5:5  N.  E.  75.3,  29  Civ.  Proe.  93, 

•■•Bank    of   Commerce    v.    Wiltsie,  45  L.  U.  A.  118,  affg.  33  N.  Y.  App. 

153  Ind.  460,  53  N.  E.  950;   Const.  Div.  371.  54  N.  Y.  Supp.  U3. 

Ind.,  1851,  art.  1,  §  23.     "  Tbe  gen-  o  Browne  v.  Turner,  174  Mass.  150, 

eral  assembly  sliall  not  grant  to  any  54    X.    E.    510.      See    §    105    herein, 

citizen,   or    class    of   citizens,   privi-  See   ^Iclntosli    v.   .Johnson,    51    Xeo. 

leges  or  immunities  which,  upon  the  33,  70  X^.  W.  522. 

same  terms,  shall  not  belong  equally  i"  Levis  v.  City  of  Xewton    (U.  S. 

to  all   citizens."  C.   C.   S.   D.   Iowa),  75  Fed.  884,  6 

-  Rathbone  v.  Wirth,  6  App.  Div.  Am.    Elec.    Cas.    13,    35,   per   Wool- 

277,  284.   40   X.   Y.   Supp.   535,   per  son,  Dist.   J. 
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conflict  with  the  fundamental  law  will  an  act  of  the  legisla- 
ture be  deemed  invalid.^  ^  Again,  courts  cannot  inquire  into 
the  motives  or  purposes  inducing  legislation,  in  order  to 
give  to  it  a  design  contrary  to  that  clearly  expressed  or  fairly 
implied  in  its  enactment  of  the  statute,  nor  can  other  than 
public  motives  be  imputed.  It  is  possible,  however,  to  show 
that  in  fact  all  or  the  larger  part  of  the  benefits  will  inure 
to  a  few  individuals,^^  and  this  rule  extends  to  legislative  acts 
of  a  common  council  of  a  city,  granting  consent  to  construct 
a  street  railroad.^  ^  So,  extraneous  proof  cannot  be  used  to 
overthrow  a  law;  matters  of  which  the  court  can  take  judicial 
notice  must  be  shown,  or  tlie  unconstitutionality  of  the  law 
must  be  evidenced  by  the  language  of  the  law  itself.^  ^  A  stat- 
ute need  not  necessarily  contravene  any  express  constitutional 


11  Bell  V.  Gaynor,  14  Misc.  Rep. 
334,  339,  36  N.  Y.  Siipp.  122,  71  N. 
Y.  St.  R.  71,  per  Geigerich,  J.; 
Kathbone  v.  Wirth,  6  N.  Y.  App. 
Div.  277,  284,  40  N.  Y.  Supp.  535, 
ease  affd.  150  N.  Y.  459,  45  N.  E. 
15.  per  Herriek,  J.  (citing  People, 
Keiiimler  v.  Durston,  119  N.  Y. 
5(i!»,  24  N.  E.  0);  Townsend  Gas 
&  Electric  Co.  v.  Hill.  24  Wash. 
4(i9,  ()4  Pac.  778.  Examine  City  or 
Austin  V.  Cahill  (Tex.  Sup.  Ct. 
1905),  88  S.  W.  542. 

12  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  128  N.  Y.  .345,  360,  28 
N.  E.  358,  per  O'Brien,  J.,  citing 
with  approval  People,  Kemniler  v. 
Durston,  119  N.  Y.  569,  7  N.  Y.  Cr. 
Hep.  457,  39  N.  Y.  St.  R.  203,  24 
X.  E.  9,  3  Am.  Elec.  Cas.  832,  affd., 
136  U.  S.  436,  3  Am.  Elec.  Cas.  842; 
Kittinger  v.  Buffalo  Traction  Co., 
160  N.  Y.  377,  54  N.  E.  1081,  affg. 
25  N.  Y.  App.  Div.  329,  49  N.  Y.  St. 
R.  713. 

See  United  States:  Southern  R. 
Co.  V.  Local  Union,  111  Fed.  49. 
Illinois:     Eddy  v.  Morgan,  216  111. 


437,  75  N.  E.  174,  revg.  118  111.  App. 
138.  Minnesota:  Stale  v.  Board 
of  Commr"s  of  Polk  County,  87 
Minn.  325,  60  L.  R.  A.  161,  92  N. 
W.  216.  ?t'ebraska:  See  Kelley  v. 
Gage  County,  67  Neb.  7,  11,  93  N. 
W.  194.  New  York:  People, 
Mitchell  V.  Sturges,  156  N.  Y.  580, 
51  N.  E.  295,  affg.  27  App.  Div.  387. 
50  N.  Y.  Supp.  5. 

"  The  motives  or  influences  that 
led  the  councilmen  to  pass  the  reso- 
lution were  irrelevant  if  the  subject 
matter  was  within  the  scope  of 
their  authority."  Coverdale  v.  Ed- 
wards, 155  Ind.  374,  58  N.  E.  495, 
7   Am.  Elec.  Cas.   15,  23. 

13  Kittinger  v.  Buffalo  Traction 
Co.,  160  N.  Y.  377,  54  N.  E.  1081, 
affg.  25  N.  Y.  App.  Div.  .329,  49  .\. 
Y.  St.  R.  713,  such  ordinance  is  leg- 
islative not  administrative. 

1*  People,  Kemmler  v.  Durston, 
119  N.  Y.  569,  7  N.  Y.  Cr.  Rep.  457, 
30  N.  Y.  St.  R.  203,  24  N.  E.  9, 
3  Am.  Elec.  Cas.  832,  affd.,  136  U. 
S.  436,  3  Am.  Elec.  Cas.  842,  10 
Sup.  Ct.  930. 
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provision  to  be  invalid.      It  is  snfficiont  that  it  is  inhibitod  by 
the  general  scope  and  purposes  of  the  fundamental  law.^^ 

§  103.  Construction  of  statutes,  ordinances  and  grants  — 
General  rules  continued. —  Every  ])ublic  grant  of  property  or  of 
privileges  or  franchises,  if  ambiguous,  is  to  be  construed  against 
the  grantee  and  in  favor  of  the  public,  because  an  intention  on 
the  part  of  the  Government  to  grant  to  private  persons  or  to  a 
particular  corporation,  property  or  rights  in  which  the  whole 
public  is  interested,  cannot  be  presumed,  unless  unequivocally 
expressed,  or  necessarily  to  be  inijilied  in  the  tenns  of  the  grant 
and  because  the  grant  is  supposed  to  be  made  at  the  solicita- 
tion of  the  grantee  and  to  be  drawn  up  by  him  or  his  agents 
and,  therefore,  the  words  are  to  be  treated  as  those  of  the  gran- 
tee.^ ^  It  is  not  be  presumed  that  the  legislature  intended  any 
part  of  a  statute  to  be  without  meaning,^^  and  courts  will  ac- 
cept a  construction  which  upholds  rather  than  one  which  de- 
stroys an  ordinance.'*  All  statutes  in  pari  materia  are  to  be 
read  and  construed  together,  as  if  they  formed  parts  of  the 
same  statute."^  A  city  charter  will  give  it  no  rights  other  than 
those  expressly  or  by  necessary  implication  conferred,  and 
courts  are  not  disposed  to  extend  or  enlarge  the  powers  of 
municipalities  by  implication,  but  have  generally  as  a  rule  ap- 
is state,  Sniythe  v.  Moorcs,  .i5  folk  &  Western  K.  Co.,  8  Va.  920, 
Neb.  480,  76  N.  W.  175,  41  L.  R.  A.  4  Am.  Elec.  Cas,  225,  231,  14  S.  E. 
624,  citing  numerous   cases.  80,3,  per  Lacy,  J.     See  also  State  v. 

10  Edison  Electric  Ilium.  Co.  of  Gcrhardt,  14.5  Ind.  439,  44  N.  E. 
Baltimore  V.  Hooper,  85  Md.  110,  36  469,  33  L.  R.  A.  313;  Powell  v. 
Atl.  113,  6  Am.  Elec.  Cas.  8,  12,  Sherwood,  162  Mo.  605,  63  S.  W. 
language  of  Briscoe,  J.,  who  cites  485;  Carthage,  City  of,  v.  Carthage 
Central  Transp.  Co.  v.  Pullman  Pal-  Light  Co.,  97  Mo.  20,  70  S.  W.  936, 
ace  Car  Co.,  139  U.  S.  24,  11  Sup.  8  Am.  Elec.  Cas.  143,  145;  Grimes 
Ct.  478.     See  §   163   c.  herein.  v.  RwnoJds,  94  Mo.  App.  578,  68  S. 

17  Postal  Teleg.  Cable  Co.  v.  Nor-  W.  588,  atTd.  184  Mo.  G79,  83  S.  W. 
folk  &  Western  R.  Co.,  88  Va.  920,  1132;  Springfield  v.  Starke,  93  Mo. 
4  Am.  Elec.  Cas,  225,  231,  14  S.  E.  App.  70;  Logan  County  v.  Carna- 
203,  per  Lacy,  J.  han,   66   Neb.    694,   95   N.,  W.    812; 

18  Levis  V.  City  of  Newton  (U.  S.  Dawson  County  v.  Clark,  58  Neb. 
C.  C,  S.  D.  Iowa),  75  Fed.  884,  6  756,  79  N.  W.  822;  W^ibash  R.  Co. 
Am.  Elec.  Cas.  13,  35,  per  Weolson,  v.  Fox,  64  Ohio  St.  133,  59  N.  E. 
Dist.  J.  888. 

10  Postal  Teleg.  Cable  Co.  v.  Nor- 
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plied  to  their  charter  powers,  the  same  strict  construction  as  in 
case  of  private  corporations,  and  the  presumption  exists  that 
the  State  has  expressly,  in  terms,  granted  all  that  it  designed 
to  grant,  and  ambiguities  will  be  resolved  in  favor  of  the  pub- 
lic. But  the  legislative  purpose  as  fairly  expressed  by  clear 
terms  upon  the  entire  charter,  should  not  be  limited  by  an  un- 
reasonably strict  construction.  Therefore,  a  city  which  is  in- 
vested with  no  exclusive  rights,  franchises  or  privileges  cannot 
confer  exclusive  priyileges  upon  one  electric-light  company  in 
the  use  of  its  streets.^^  Where  an  enacting  clause  of  a  statute, 
general  in  its  scope  and  langiiage,  is  followed  by  a  restricting 
clause,  it  will  be  construed  strictly  and  limited  to  objects  fairly 
within  its  terms. ^^ 

§  163a.  Construction  of  statutes,  ordinances  and  grants  — 
General  rules  continued. —  It  may  be  stated  as  a  general  rule 
that  the  purpose  of  construction  is  to  ascertain  the  legislative 
intention,  and  when  ascertained  such  intention  ought  to  gov- 
ern.^-    So  where  the  legislature  considers  and   deals  with   a 


-'0  Grand  Rapids  Elec.  L.  &  P.  Co. 
V.  Grand  Rapids  Edison  Elec.  L.  & 
F.  G.  Co.,  3.3  Fed.  659,  2  Am.  Elec. 
Cas.   152. 

In  Water,  Liglit  &  Gas  Co.  v. 
City  of  Hutchinson,  144  Fed.  256, 
263,  Pollock,  Dist.  J.,  quotes  from 
Minturn  v.  Larue,  23  How.  (U. 
S.)  435,  16  L.  Ed.  574,  as  follows: 
"  '  It  is  a  well  settled  rule  of  con- 
struction of  grants  by  the  legisla- 
ture to  corporations,  whether  public 
or  private,  that  only  such  powers  or 
rights  can  be  exercised  vinder  them 
as  are  clearly  comprehended  within 
the  words  of  the  act  or  derived 
therefrom  by  necessary  implication, 
regard  being  had  to  the  objects  of 
the  grant.  Any  ambiguity  or  doubt 
arising  out  of  the  terms  used  by  the 
legislature  must  be  resolved  in  favor 
of  the  public'  " 

-1  Southern  Bell  Teleph.  Co.  v. 
D'Alemberte,  39  Fla.  25,  21  So.  570. 


--  United  SlaUs :  Matthews,  In  re. 
109  Fed.  603  (See  119  Fed.  1,  7, 
8.)  Distncl  Columbia :  United 
States  Elect.  Light  Co.  v.  Ross  (D. 
C),  24  Wash.  L.  Rep.  775,  838. 
Idaho:  Cooperative  Ins.  Co.  v. 
Myer,  10  Idaho,  294,  77  Pac. 
028.  Illinois:  Struthers  v.  Peo- 
ple, 116  111.  App.  481.  loica: 
Shonkwiler  v.  Stewart,  104  Iowa,  67, 
73  N.  W.  479.  Maryland:  Hooper 
v.  Creager,  84  Md.  195,  25  Atl.  967, 
1103,  35  L.  R.  A.  202.  Missouri: 
Grimes  v.  Reynolds,  94  Mo.  App. 
578,  aflfd.  184  Mo.  678,  83  S.  W. 
1132.  Nebraska:  Parker  v.  No- 
thomb,  65  Neb.  314,  317,  93  N.  W. 
851 ;  Goble  v.  Simeral,  67  Neb.  276, 
93  N.  W.  235.  Nevada:  State, 
Jones  V.  Mack,  23  Nev.  359,  47  Pac. 
763.  North  Carolina:  Blair  v. 
Coakley,  136  N.  C.  405,  48  S.  E. 
804.  Ohio:  Slinghiff  v.  Weaver, 
66    Ohio    St.    621,    64    N.    E.    574. 
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subject  and  expresses  its  i)urpose  and  intent,  a  contrary  pur- 
pose should  not  be  ascribed  to  the  legishiturc  by  mere  construc- 
tion of  anotlier  statute,  \vhich  may  have  its  full  expressed  effect 
without  such  incongruous  interpretation.-^  And  as  a  rule  of 
construction  a  statute  amended  is  to  be  understood  in  the  same 
sense  exactly  as  if  it  had  read  from  the  lx\iiinning  as  it  <loes 
amended.-"*  Recitals  in  a  jireamble  may  constitute  no  part 
of  a  resolution,  and  where  the  terms  of  the  latter  are  clear  the 
meaning  cannot  be  clouded  by  tlic  preand)le,  even  though  it 
may  be  resorted  to  as  an  aid  in  the  interpretation  in  case  of 
ambiguity.-"'^  Again,  a  declaration  in  tlie  title  of  State  stat- 
utes that  they  concern  horse  railways,  where  it  is  a})parent  that 
these  terms  were  intended  to  indicate  street  railways  as  dis- 
tinguished from  steam  railways,  will  not,  because  of  a  consti- 
tutional provision  that  the  object  of  tlie  statute  must  be  ex- 
pressed in  tlie  title,  ])revent  the  city  from  exercising  its  powers 
under  the  statute  in  such  manner  as  to  authorize  the  use  of 
other  power  such  as  cable  or  electricity.^" 


Hniiih  (^nrolinn:  Kinifiiinn  v.  Car- 
(cr.  (u  S.  (".  :!li.  -J.")  S.  K.  -Ml. 
W'iscoiisi)} :  Hossmillcr  v.  Slate, 
114   Wis.    Hi!),   8i)   N.   W.   8:50. 

■^"'  Ptiint  Pleasant  Eloc.  L.  &  P. 
Co.  V.  Boroiigli  of  Hay  lleail,  (12  N. 
J.  Eq.  296,  49  All.  IIOS,  8  Am. 
Elec.  Cas.  230,  2;{4. 

-'4  Blair  v.  City  of  Chicajrd,  201 
U.  S.  400,  26  Sup.  Ct.  427,  .lO  )>. 
Ed.   801,  rcvg.    132   Fed.   848. 

2.'.  Coverdale  v.  Edwards,  153  Ind. 
374,  58  N.  E.  495,  7  Am.  Elee.  Cas. 
15,  22.  Examine  State  v.  Ohio  Oil 
Co.,  150  Ind.  21,  49  N.  E.  809. 

Wiien  resort  to  preamble  may  and 
may  not  be  had.  See  Lackland  v. 
Walker,  151  Mo.  210,  52  S.  W.  414. 

Preamble  and  title  may  be  re- 
sorted to  Garrick  v.  Florida  C.  &  P. 
R.  Co.,  53  S.  C.  448,  31  S.  E.  334, 
13  Am.  &  Eng.  R.  Cas.  N.  S.  541, 
31  S.  E.  334. 

Terms  of  statute  cannot  be  ex- 
tended   by    preamble,    Kennaird    v. 
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Cory,  78  Law  T.  R.-p.  816,  67  L.  J. 
(,).  B.  N.  S.  809  [1H981.  2  Q.  B.  578. 

2'>  Blair  v.  City  of  Chicago,  201 
U.  S.  400.  2(i  Sup.  Ct.  427,  50  L. 
Ed.  801,  rev'g  132  Fed.  848. 

Title  as  aid  to  construction,  sec 
the  following  cases:  United  States: 
Cornell  v.  Coyne,  192  U.  S.  418,  24 
Sup.  Ct.  383,  48  L.  Ed.  504  (Title 
cannot  be  resorted  to  if  language 
clear)  ;  t'nitcd  States  v.  Oregon  & 
C.  R.  Co..  104  U.  S.  526,  17  Sup. 
Ct.  65,  41  L.  Ed.  541  (no  aid  unless 
language  ambiguous  or  doubtful); 
United  States  v.  McCrory,  119  Fed. 
861  (no  part  of  statute  and  cannot 
control  unless  language  of  enact- 
ment ambiguous  or  doubtful);  The 
New  York,  108  Fed.  102,47C.  C.  A. 
232  (cannot  be  resorted  to  to  ex- 
tend terms  of  act  although  may  be 
considered  if  language  doubtful, 
etc.).  Illinois:  South  Park  Com'rs 
V.  First  Nat.  Bk.,  177  111.  234,  52 
X.    E.    365,   31    Chic.    Leg.    N.    166 


STATUTES    AND    ORDIXAXCES.         §§    I63b,    l63c 

§  163b.     Statute  construed  as  declaration  of  general  law  — 
Eminent  domain.—  The  construction  of  a  statute  may  be  such 
as  to  constitute  merely  a  declaration  of  a  general  rule  of  law 
which  would  have  been  in  force  irrespective  of  the  enactment: 
as  where    from  a  consideration  of  the  words  used  and  the  gen- 
eral tenor  of  the  law  which  controls  the  devotion  of  private 
property  to  public  use,  it  may  be  deduced  that  the  intent  of 
the  legi'shuure  was  to  provide  that  property  devoted  to  a  public 
ime  might  be  devoted  to  a  second  use  which  would  not  inter- 
fere with  the  first,  whenever  its  use  by  a  person  empowered  to 
exercise  the  rioht  of  eminent  domain  might  be  deemed  neces- 
sary   it  not  beina-  intended  to  require  that  absolute  necessity 
for  devotion  to  the  second  use  should  exist,  it  being  only  re- 
quired that  the  second  use  be  more  necessary  than  the  first  and 
that  the  second  use  does  not  interfere  with,  injure  or  destroy 
the  first  use.^^ 

§  163c.  Construction  — Vested  rights  —  Grants  and  con- 
tracts —  Delegation  of  power.—  X'ested  rights  are  not  to  be  in- 
terfered   with    if    any     other    reasonable    construction    can    be 


( may  be  resorted  to ) .     A'eit;  Jersey : 
Lawless   v.    Fleming,   56   N.   J.   Eq. 
815,  40  Alt.  0:^8    (may  limit  effect 
of    statute).      Oklahoma:    Choctaw 
O.  &  G.  R.  Co.  V.  Alexander,  7  Okla. 
579,  52  Pae.  944,  i.ffd.,  7  Okla.  591, 
54  Pac.  421    (may  be  resorted  to  in 
case  of  ambiguity  but  will  not  con- 
trol   clearly    expressed    language). 
Oregon:      State     v.     Robinson,     32 
Oreg.    43,   48    Pac.    357     (Is    impor- 
tant aid  in  construction).    Pennsyl- 
vania:       Commonwealth,     Cambria 
County   V.   Lloyd,    178   Pa.    308,    35 
Atl.   816.  affg.  2  Pa.   Super.  Ct.  6, 
38  W.  N.  C.  290   (Is  part  of  enact- 
ment and  aid  to  construction). 

Section  heading  may  be  consid- 
ered. See  Knowlton  v.  Moore,  178 
U.  S.  41.  20  Sup.  Ct.  747,  44  L.  Ed. 

969. 

27  Oregon   Short   Line   R.   Co.   v. 


Postal    Teleg.    Cable    Co.,    Ill    Ved. 
842,  49   C.  C.   A.  003.  8   Am.   Elec. 
Cas.   267,   273,  affg.    104   Fed.   623, 
§  2700  Rev.  Stat.  Idaho  gives  per- 
mission  to  construct  telegraph   and 
telephone  lines  along  and  upon  pub- 
lic roads  and  highways  which  cross 
the  lands  and   waters  of  the  State. 
§    5210    gives    telegraph    companies 
the    right    of    eminent    domain.      § 
5213   declares   that   before   property 
can  be  taken  for  public  use  it  must 
be    shown    (1)    that    the   taking   is 
necessary   to   such    use;     (2)    if   al- 
ready  appropriated   to   some   public 
use,  that  the  public  use  to  which  it 
is  so  applied  "  is  a  more  necessary 
public  use."     Examine  Postal  Teleg. 
Cable  Co.  v.  Oregon  Short  Line  R. 
Co.,  114  Fed.  787,  as  to  second  pub- 
lic use  being  more  necessary  than 
the  first. 
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adopted. -^  If  a  person  asserts  private  rights  in  public  prop- 
erty uiuler  grants  of  franchise,  lie  must  show  that  they  have 
been  conferred  in  plain  terms,  for  nothing  passes  by  the  grant 
except  it  be  clearly  stated  or  necessity  implied.  Legislative 
grants  of  franchises  which  are  in  any  way  ambiguous  as  to 
whether  granted  for  a  longer  or  shorter  period  are  to  be  cmi- 
strued  strictly  against  the  grantee.-"  So  in  case  e.\cej)tiunal 
j)rivileges  and  powers,  which  intcrtere  to  an  im|)ortant  extent 
with  a  municipality's  control  over  its  streets,  ai'e  contcrinl 
by  ordinance  upon  a  telephone  com]):iny  to  its  benefit  and  ail- 
vantage,  such  contract  should  be  strictly  construed,  and  if  it 
contains  words  susceptible  of  various  meanings  that  interpre- 
tation should  be  given  by  which  the  public  interests  will  be 
best  conserved. ""^"^  And  grants  to  street  railroads  of  franchises, 
as  in  case  of  ordinances  giving  permission  to  lay  tracks,  are  to 
be  construed  strongly  against  the  grantee.'"''  If  a  corporation 
chartered  prior  to  the  existing  constitution  of  a  State  is  wound 
uj)  and  all  of  its  property,  contracts  and  obligations  trans- 
iVniMl  by  ordinance  to  a  new  corporation,  the  ordinance  must 
be  consti'ued  in  connection  with  the  constitution  and  the  pro- 
visions for  further  control  therein  contained."'-  A  strict  con- 
struction is  also  to  be  placed  upon  grants  of  legislative  powers 
to  a  city,  and  in  case  of  a  reasonable  doubt  as  to  the  exist- 
ence of  a  power,  it  will  be  held  not  to  have  been  granted. ^^ 
The  <lecision  of  the  highest  court  of  a  state  in  the  construction 
of  its  statutes,  and  as  to  the  validity  or  invalidity  of  con- 
tracts dependent  only  on  such  statutes,  is  the  controlling  rule 

28  Jersey  City  v.  North  Jersey  St.  &  Potomac  Telephone  Co.,  92  Md. 
Ry.  Co.,  72  N.  J.  L.  383,  61  Atl.  95.       692,  7  Am.  Elec.  Cas.  158. 

See    Duluth,     City    of     v.     Duluth  3i  Blocki    v.    People,    South    Chi- 

Teleph.  Co.,  84  Minn.  486,  87  N.  W.  cago  City   Ry.  Co.,  220  111.  444,   77 

1128,  8  Am.  Elec.  Cas.  136;  North-  N.  E.   172. 

western  Teleph.  Exch.  Co.  V.  City  of  32  San    Antonio    Traction    Co.    v. 

Minneapolis,   81    Minn.    140,   83    N.  Altgelt,  200  U.  S.  304,  26  Sup.  Ct. 

W.  527,  86  N.  W.  69,  53  L.  R.  A.  261,  50  L.  Ed.  491,  case  as  to  rate 

175,  7  Am.  Elec.  Cas.  168,  179.  of  fare. 

29  Blair  v.  City  of  Chicago,  201  33  Carthage,  City  of,  v.  Carthage 
U.  S.  400,  26  Sup.  Ct.  427,  50  L.  Light  Co.,  97  Mo.  App.  20,  70  S. 
Ed.  801.  rev'g  132  Fed.  848.  See  W.  930,  8  Am.  Elec.  Cas.  143,  146, 
§  163  herein.  per  Smith,  P.  J. 

30  Baltimore    City    v.    Chesapeake 
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of  decision  in  Federal  courts,  where  there  is  no  Federal  ques- 
tion.^^ 

§  164.  Construction  —  Grants  of  exclusive  privileges. —  A 
claim  of  exclusive  privilege  is  not  favored  by  construction.  It 
must  arise  from  express  language  or  by  unavoidable  implica- 
tion,3B  and  this  rule  not  only  applies  to  grants  by  the  State,  but 
it  is  equally  applicable  to  the  construction  of  grants  of  priv- 
ileges by  a  municipal  corporation,  affecting  public  rights.^® 
Again,  while  grants  of  franchises  to  street  railway  corporations 
ai-e  not  to  be  destroyed  by  an  unreasonable  or  narrow  interpre- 
tation, still  if  ambiguity  is  fatal  to  claims  of  right  against  the 
public,  grants  of  far  reaching  and  exclusive  privileges  must 
fail  when  they  can  only  be  maintained  by  a  strained  construc- 
tion in  their  favor.^^ 

§   165.     Construction  of  words  in  statutes  —  General  rules. — 

The  legislative  intent  may  be  ascertained  from  the  words  of  a 
statute,-^^  and  every  word,  clause,  section  and  part  of  a  statute 
should  be  given  effect  if  possible.  =^^  If  there  is  nothing  show- 
ing a  diiferent  intention,  words  are  ordinarily  to  be  taken  in 
their  usual  familiar  and  popularly  received  import,  and  legis- 

S4  Clarksburg    Electric    Light    Co.  33  Colo.   162,  80  Pac.  142.     District 

V.    City   of   Clarksburg,   47    W.    Va.  Cuiumbia:      Duehay    v.    District    of 

739,  7  Am.  Elec.  Cas.  25.  Columbia,  25  App.  D.  C.  434.     Flor- 

35  United  States  Elec.  L.  Co.  v.  ida:  Goode  v.  State  (Fla.  1905), 
Ross,  9  App.  D.  C.  558,  24  Wash.  39  So.  461.  Indiana:  Johnson  v. 
L.  Kepr.  775;  appeal  denied,  24  Sehlosser,  146  Ind.  509,  36  L.  R.  A. 
Wash.  L.   Kepr.  838.  59,  45  N.  E.  702.     Kansas:  Noecker 

36  North  Baltimore  Pass.  Ry.  Co.  v.  Noecker,  66  Kan.  347,  71  Pac. 
V.  North  Ave.  Ry.  Co.,  75  Md.  233,  815.  Louisiana:  See  State  v.  Fon- 
4  Am.  Elec.  Cas.  1,  9,  23  Atl.  466,  tenot,  112  La.  628,  36  So.  630. 
per  Alvey,  C.  J.  As  to  exclusive  Massachusetts:  Brown  v.  Turner, 
grants  and  contracts,  see  chap.  174  Mass.  150,  54  N.  E.  510.  Mis- 
XIII    herein.  souri:      State,    School    District     of 

37  Blair  v.  City  of  Chicago,  201  Sedalia  v.  Harter,  188  Mo.  516,  87 
U.  S.  400,  26  Sup.  Ct.  427,  50  L.  S.  W.  941.  Nebraska:  State  v. 
Ed.  801.  rev'g  132  Fed.  848.  Fink   (Neb.  1905),  104  N.  W.  1059. 

38Propst  v.  Southern  Ry  Co.,  139  North  Carolina:  Fortune  v.  Bun- 
N.  C.  397,  51  S.  E.  920.  Examine  combe  County  Commr's,  140  N.  C. 
State  V.  '  Cudahy  Packing  Co.  322,  52  S.  E.  950.  Virginia :  Smith 
(Mont.    1905),   82   Pac.   833.  v.  Bryan,  100  Va.  199,  4  Va.  Sup. 

3^  Colorado:     Denver  v.  Campbell,       Ct.  Rep.  121,  40  S.  E.  652. 
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latures  will  be  assumed  to  have  chosen  language  with  this  end 
in  view,  and  that  it  comprehended  the  meaning  of  the  words 
used.^*^  Again,  when  general  and  continuous  usage  in  legis- 
lation, respecting  a  similar  subject-matter,  has  imparted  a  par- 
ticular moaning,  subsequent  use  of  the  same  word,  in  legisla- 
tion relating  to  the  same  subject,  creates  a  reasonable  infer 
ence  that  it  was  to  be  employed  in  the  same  sense,  there  being 
nothing  in  the  context  showing  a  different  intention.^*  If  a 
word  in  a  statute  has  both  a  popular  and  technical  meaning,  it 
will  be  construed  according  to  its  popular  meaning,  if  it  was 
so  used  by  the  legislature;  and  in  determining  the  sense  in- 
tended, the  other  parts  of  the  statute  may  be  considered. ^^ 
Where  a  statute  is  in  clear  and  precise  terms,  and  the  sense  is 
manifest  and  leads  to  nothing  absurd,  there  is  no  reason  not 
to  adopt  the  sense  which  is  naturally  presented.  Courts  will 
not  interpret  what  has  no  need  of  interpretation, ■*•' 

§  16G.  Construction  of  special  words  and  clauses  —  Telegraph 
and  telephone  cases. —  "Public  use,"  in  iin  ciiiincnt  (lonuiiti 
statute,  includes  the  use  of  hind  for  the  purpose  of  a  telegraph 
line.'*''     Tf  a  statute  authorizes  the  construction  of  a  telegraph 

■to  Postal  Teleg.  Cable  Co.  v.  Nor-  Am.  Elec.  Cas.  844,  per  Clopton,  J. 

folk   &    Western  R.  Co.,  88  Va.  920, 4  See    Denver,    City    Council    of,    v. 

Am.   Elec.  Cas.  225,  230,   14   S.   E.  Board      of      Comm'rs      of      Adams 

803,    per    Lacy,    J.;     Western    Un.  county,    33    Colo.    1,    77    Pac.    858; 

Teleg.  Co.  v.  State  Board  of  Assess-  Frost  v.    Pfeiffcr,   26   Colo.   338,   58 

ment,  80  Ala.  273,  1  Am.  Elec.  Caa.  Pac.   147;  Morgan  Park,  Village  of, 

844,     per     Clopton,     J.     See     also  v.    Kropf.    210    111.    453,    71    K    E. 

Duehay  v.  District  of  Columbia,  25  340;    Louisville,   City   of,   v.   Louis- 

App.     D.     C.     434;     Southern    Bell  ville  School  Board,  27  Ky.  L.   Kep. 

Teleph.  &  Teleg.  Co.  v.  D'Alemberte,  209,    84    S.    W.    729 ;    Harrison    v. 

39  Fla.  25,  21  So.  570;  Northwest-  Commonwealth,  83  Ky.   170,  171. 

em  Teleph.  Exch.  Co.  v.  Minneapo-  •♦-  Southern  Bell  Teleph.  &  Teleg. 

lis   (Minn.),  86  N.  W.  69,  53  L.  R.  Co.  v.  D'Alemberte,  39   Fla.  25,  21 

A.  175,  7  Am.  Elec.  Cas.   179,  183;  So.   570. 

Daniel  v.  Simms,  49  W.  Va.  554,  39  *^  Postal  Teleg.  Cable  Co.  v.  Nor- 

S.    E.    690.      Examine    Corning    v.  folk  &  Western  P.  Co.,  88  Va.  920, 

Meade   County    Commr's,    102    Fed.  4  Am.  Elec.  Cas.  225,  230,  14  S.  E. 

57,  42  C.  C.  A.  154.     Compare  Oak-  803,  per  Lacy,  J. 

land   V.   Oakland    Water-Front   Co.,  <*  New   Orleans,   Mobile   &   T.    R. 

118  Cal.  160,  50  Pac.  277.  Co.  v.   Southern  &  Atl.  Teleg.  Co., 

41  Western  Un.  Teleg.  Co.  v.  State  53  Ala.  211,  1   Am.  Elec.  Cas.  190; 

Board  of  Assessment,  80  Ala.  273,  1  Alabama    Act,    March    1,    1871,    aa 
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line  along  "  any  railroad,"  in  snch  a  manner  as  not  to  incom- 
mode  theW  use  thereof,  such  railroad  nght  of  way  may  be 
acquired  by  the  telegraph  company  by  condemnation.         hov- 
e  r  telegraph  companies  are  not  included  m  the  Ohio  statute 
Sorizinc   the   construction   of   telegraph   lines   upon   public 
roads  ^«     "  Public  roads,  streets  and  highways,"  m  a  statute 
relating  to  the  erection  of  telegraph  lines,  does  not  include  rail- 
roads outside  of  streets  or  highways.-     The  words      subject 
to  the  right'  of  the  owner  or  owners  thereof  to  full  compensa- 
tion for  the  same,"  in  a  statute  giving  the  right  to  erect  te  e- 
graph  poles  on  land,  constitute  a  condition  precedent  ihe 

?ight  to  condemn  a  railroad  right  of  way  is  not  conferred  by 
a  statute  authorizing  the  construction  and  maintenance  of  tele- 
graph lines  '^  along  and  parallel"  to  railroads    and  which  pro- 
vides for  contracts  for  said  right  of  way  and  for  the  mode  ot 
compensation    in    case    of    disagreement.-     In    Kansas    the 
phrase,   "to  grant  the   right  of   way,"   in   the   charter  act  ot 
cities  of  the  first  class  as  construed  with  the  general  telegraph 
enactment  authorizes  such  cities  to  determine  and  designate  tlie 
streets  and  alleys  of  the  city  which  may  be  occupied  and  used 
by   telegraph    and    telephone    companies    for    their    posts    and 
wires  =^"     An  ordinance  which  imposes  a  charge  upon  telephone 
poles   as   a   "  consideration   for    the   privilege "    of   using   the 
streets,  is  not  a  tax  either  on  property  or  as  a  license.        A  pro- 

anicmlcd,  April  4,  1873   (Acts  1872-        (N.  Y.)   206,  1  Am.  Elec.  Cas.  448; 
aniciuR^,      ,  ^^^  ^^^^   ^^^^^    jg^g^   ^g   amended 

'  45  St  louis  &  C.  R.  Co.  V.  Postal  by  New  York  Laws  1853,  chap.  471, 

Teleg.   Co.,    173    111.   508,   51   N.   E.  §  2,  chap.  471   repealed. 

382    (111.    Rev.    Stat.,    chap.    134,   §  -^  Postal  Teleg^  Cable  Co.  v.  Nor- 

2),   distinguishing  Postal   Teleg.   C.  folk  &  Western  «;  Co     88  Va.  920, 

Co   V.  Norfolk  &  W.  R.  Co.,  88  Va.  4  Am.  Elec.  Cas.  225,  14  N.  E.  803. 

921     14   S.  E.   803.  See    S.    C.    87    Va.    349;    Virgrn.a 

4G  Postal     Teleg.     Cable     Co.     v.  Code,   §§   1287-1290 

Cleveland    C.   C.  &  St.  L.  Co.    (C.  ^o  Wichita,  City  of,  v.  Missoun  & 

C    N    D  'ohio) ,  94  Fed.  234.  K.  Teleph.  Co.,  70  Kan.  441,  78  Pac. 

■47  New  York  City  &  N.  R.  Co.  v.  886;    Charter   Act,    §    11,   sub.    sec. 

Central  Un.  Teleg.  Co.,  21  Hun    (N.  22,    Laws    1881,    chap.    37     p.    84; 

Y  )      261     1    Am.    Elec.    Cas.    315;.  Laws  1903,  chap.  122,  §  53,  p.  187, 

New    York    Laws    1853,    chap.    471,  General     Teleg.    Act,     §     74;     Gen. 

art.   2.  chap.  471   repealed.  Stat.   1868,  art.  8,  c.  23. 

48  Dusenbury  v.  Mutual  Teleg.  Co.,  ^^  New  Orleans  v.  Great  Southern 

11  Abb   N   C    (N.  Y.)  440,  64  How.  Teleph.   &  Teleg.   Co.,  40  La.   Ann. 
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viso  in  an  ordinance  that  "  the  acts  and  doings  of  the  com- 
pany under  this  ortliDance  shall  be  subject  to  any  ordinance 
or  ordinances  that  may  hereafter  be  passed  by  the  city,"  does 
not  convert  the  grant  of  a  right  to  construct  and  erect  tele- 
phone lines  on  the  streets  into  a  mere  revocable  permit.  On 
the  contrary,  it  assumes  that  the  ordinance  is  to  continue  in 
full  force  and  eifect,  and  recognizes  the  right  of  the  grantee  to 
do  and  to  act  under  and  in  accordance  with  it,  and  only  sub- 
jects such  "  acts  and  doings  "  to  future  municipal  legislation, 
not  inconsistent  with  the  ordinance  itself.^^ 

§  166a.  Construction  —  "Public  highway,"  "public  roads," 
etc. —  In  Iowa  ''  public  highways  "  includes  city  streets  so  that 
a  telephone  company  may  occupy  the  same  under  statutory  au- 
thority,^^ In  Minnesota  a  statute  auliiorizing  the  use  of  the 
"  public  roads  and  highways  "  by  telegraph  and  teleph(jne  com- 
panies does  not  limit  such  use  to  rural  highways,  but  gives  the 
right  also  to  erect  poles  and  wires  within  the  urban  ways  and 
streets  of  the  State,  subject  to  the  necessary  public  use  for 
travel,  etc.,  and  subject  to  the  reasonable  and  necessary  restric- 
tions which  a  city  may  impose  in  the  exercise  of  its  police 
power.^^  Fnder  the  Montana  Constitution,^^  and  the  statutes 
passed  in  pursuance  thereof,-"'^  telegraph  and  telephone  com- 
panies stand  upon  an  equal  footing  and  may  construct  their 
lines  from  point  to  point,  along  and   upon  any  of  the  public 

41,  8  Am.  St.  Rep.  502,  2  Am.  Elec.  nition    of    the    words    "  road  "    and 

Cas.   122,  3   So.  533.  "  highway "    and    declares    that    a 

52  City  New  Orleans  v.  Great  city  street  in  the  popular  sense  is 
Southern  Teleph.  &  Teleg.  Co.,  40  a  highway.  See  also  Duluth,  City 
La.  Ann.  41,  8  Am.  St.  Rep.  502,  2  of,  v.  Duhitli  Teleph.  Co.,  84  Minn. 
Am.  Elec.  Cas.  122,  3  So.  533.  486,   87    N.    W.    1128,   8    Am.    Elec. 

53  Chamberlain  v.  Iowa  Teleph.  Cas.  136;  Abbott  v.  City  of  Duluth, 
Co.,  119  Iowa,  619,  93  W.  W.  596,  8  104  Fed.  838,  affd.  117  Fed.  137, 
Am.  Elec.  Cas.  11  Iowa  Code  1873,  construing  Laws  Minn.  1860,  c.  12, 
§  1324,  and  Laws  19th  General  As-  §  1,  as  to  "public  roads  and  high- 
sembly,  ch.   104.  ways." 

54  Northwestern      Teleph.      Exch.  55  §  14,  art  xv. 

Co.  V.  Minneapolis    (Minn.),  86  N.  se  Civ.  Code,  §  1000;  Polit.  Code 

W.    69,    53    L.    R.    A.    175,    7    Am.  §    2600;    Laws    1903,    p.    66,   c.    44, 

Elec.  Cas.  179,  aflfg.  81   Minn.   140,  amd'g  Polit.  Code,  pt.  3,  tit.  6,  art. 

83    N.    W.    527,    7    Am.    Elec.    Cas.  1,   c.   2. 
168.     The   court   considers  the   deti- 
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roads,  and  may  erect  the  necessary  fixtures,  ind;>di°g  P»^f > 
,iers  and  abutments,  and  the  term  "  public  roads     in  the  stat- 
ute Includes  streets  In  cities  and  Is  not  limited  to  rural  waj-s. 
In  Pennsylvania  a  turnpike  is  a  highway  within  the  intent  of 
a  statute  authorizing  the  construction  of  electric  lines  a  ong 
any    highway.-     In    Nebraska,    however,    the    term       pubic 
roa^ds,"  as  used  in  the  statute  of  that  State,  is  ;-;•-«>-': 
meaning  to  rural  highways,  and  does  not  include  the  stre 
and  alleys  of  a  municipal  corporation,  and  the  authorized  u^e 
by  telegraph  and  telephone  companies  of  such  streets  and  al- 
le«  constitutes  a  public  nuisance.     The  court,  per  Albert    C 
said:     "  Whatever  may  be  the  usage  m  other  jurisdictions,  we 
think  it  safe  to  say  that  in  this  State  the  term  •  V-^^^^T 
is  commonly  understood  and  recognized  to  apply  exclusively    o 
rural  high^ys.     It  is  thus  understood  and  used  by  the  peopk 
of  the  State  generally,  and  it  is  doubtful  whether,  in  the  ordi- 
nary affairs  of  life  and  common  conversation,  it  is  ever  used 
or  understood  to  convey  the  idea  of  a  street  or  alley  of  a  city 
or  villa-e      This  is  a  matter  of  common  knowledge,  and  ot 
which  thi;  court  must  take  judicial  notice.     There  is  iiothiug 
in  the  act  itself  or  in  the  legislative  history  ot  the  State,  that 
suggests  that  the  legislature  used  the  term  in  any  other  sense 
thfn  that  in  which  it  is  commonly  used  by  the  people  of  the 
State      The  statutes  of  this  State  were  before  tlie  legislature 
when  the  act  was  passed.     In  those  relating  to  cities  and  vi  ■ 
la»es  the  term  '  public  road  '  never  occurs,  while  in  those  relat- 
ing to  rural  highways  it  is  invariably  used,  save  in  some  cases 
where  the  term  '  highway '   is  used  as  its  equn-alent.       The 
court  then  considers  several  statutes  of  the  State  and  adds 
.'  It  seems  to  us  that  but  one  reasonable  inference  is  to  be 
drawn  from  the  foregoing,  and  that  is  that  the  legislature  had 
in  mind  the  popular  distinction  between  '  public  roads     and 
'  streets  and  alleys,'  and  used  the  former  term  in  the  act  under 
colTderation  in  the  sense  in  which  it  is  generally  used  and 
^derstood  by  the  people  of  this  State,  and  not  ,n  its  generic 

estate.     Rocky     Mountain     Bell  "  .^-P'-/'''^';,^^ Jf  f,  ?„,:! 

Teleph.  Co.  v.  Mayor,  etc.  of  City       ^ '■-'-'■;",•  f  p^f'.^t     49  T," 
of    Red    Lodge,    30    Mont.    33S,    76       p.ke    Road,    199    Pa.    411,    49    -Itl. 

Pac.  758.  ■''*■  ggg 
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sense,  as  incliRliiig  the  streets  ami  alleys  (»f  iiiunicipal  corpora- 
tions, because  it  dealt  with  the  latter  in  sueli  a  nuinner  as  to 
clearly  indicate  that  it  regarded  them  as  something  separate 
and  distinct  from  the  public  roads  of  the  State.''  ^"  In  a  \«'\v 
York  case,  the  court  holds  that  telephone  wires  in  conduits 
constitute  no  additional  burden  which  entitles  an  abutting 
owner  to  compensation  and  considers,  in  this  conn(>ction,  the 
difference  between  urban  streets  and  rural  highways  declar- 
ing that  in  urban  streets,  the  public  convjiiience  and  health 
and  the  general  welfare  recjuirc  that  the;  soil  should  be  sub- 
jected to  greater  burdens.*^" 

S  107.  Construction  —  Special  words  in  telegraph  contract 
with  railroad  —  Exclusive  rights. —  Wiiere  a  railroad  cunipany 
contracted  to  give  a  telegraph  company  the  right  to  jdace  and 
maintain  a  wire  upon  the  j)oles  of  tiic  former  f(»r  "general 
teK'gra])liic  correspond(Mice,"  these  words  Avere  construed  as 
granting  no  exclusive  right  to  the  telegraph  cuinpaus  a-  against 
the  placing  of  wires  on  said  poles  by  the  railroad  cniiipany  or 
its  licensci's.  Said  contract  also  provided  that  said  lelegrajdi 
coni|>any  was  at  lilK>rfy  to  establish  am!  uiainlain  "  telegraph 
stations  ''  at  certain  sj)ecilied  j)laces,  and  at  such  "  jtoints  al(»ng 
said  line  as  they  uuiy  think  proj)er,"  and  the  court  said:  "  By 
*  telegraph  stations,'  wdiich  the  telegraph  company  has  the  lib- 
erty to  establish  and  maintain  at  '  j)(»ints  '  along  the  line  of  the 
road,  we  understand  is  meant  ordinary  ottices  for  the  business 
of  telegraphy,  at  cities  or  villages  along  the  line  of  the  road  ; 
but  the  grant  of  this  liberty  did  not  exclud(>  the  right  of  the 
railroad  company,  either  directly  or  indirectly,  to  establish  and 
maintain  like  offices  in  the  same  cities  and  villages,"  and  re- 
ferring to  other  clauses,  the  construction  of  which,  under  the 
same  contract,  was  involved,  the  court  continues :  "  It  will 
be  observed  tliat  the  telegraph  company  was  not  bound  to  estab- 
lish stations  at  all  points;  nor  are  we  advised  as  to  their  ac- 
tion under  the  privilege  thus  granted.     Xow,  it  must  be  ob- 

59  Nebraska   Telepli.   Co.   v.    West-  ''"Castlo    v.    Boll    Teleph.    Co.    of 

orn  Independent  Long  Distance  Tel-       BufTalo.  49  X.   Y.  App.  Div.  437,  7 
oph.  Co.,  68  Neb.  772,  8  Am.  Elec.       Am.  Elec.  Cas.  261. 
Cas.  32,  95  N.  W.  18;  Comp.  Stat. 
1901,  chap.  89a,  §  14. 
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served  that  as  to  the  business  of  sending  messages  other  than 
local  business,  the  telegraph  company  is  limited  to  '  such  mes- 
sages as  may  be  received  at  any  of  their  stations.'  So  that 
the  railroad  company,  or  any  other  person  authorized  by  it, 
may  compete  for  messages  at  any  city  or  village,  to  be  trans- 
mitted on  this  line  of  poles,  and  on  any  wire  other  than  those 
put  up  by  the  telegraph  company,  without  interfering  with 
the  privilege  granted  to  it.  And  again,  messages  received 
at  the  office  of  the  railroad  company,  though  the  telegraph 
company  may  have  an  office  at  the  place,  to  be  forwarded 
over  other  lines  of  telegraph  froni  points  where  the  telegraph 
company  has  no  office,  are  wholly  unprovided  for  by  the  agree- 
ment, and  in  such  business  the  telegraph  company  certainly 
cannot  claim  any  interest  as  to  the  '  local  business,'  the  whole 
of  which  was  reserved  by  the  railroad  company  and  its  in- 
terest in  the  class  of  business  to  be  re-telegraphed  as  between 
the  parties,  and  for  which  the  compensation  was  to  be  divided 
ratably  between  the  parties,  as  well  as  the  business  left  open 
to  competition,  and  that  which  was  not  provided  for  in  the 
contract,  we  can  find  no  uhjoction  in  the  contract  against  the 
right  of  the  railroad  company  to  transfer  the  same  to  a  third 
])erson,  or  to  its  right  to  place  an  additional  wire  upon  its 
line  of  poles,  or  to  authorize  another  to  do  so,  for  the  purpose 
of  transmitting  such  messages.  It  is  reasonable  to  assume 
that  such  a  right  was  within  the  contemplation  of  the  parties; 
and  it  is  quite  sure  that  no  stipulation  was  made  to  prevent 
its  exercise.  Inasmuch,  therefore,  as  the  right  of  the  plaintiff 
below  to  the  injunction  prayed  for  rests  on  the  ground  that  it 
had  acquired  the  right  to  the  sole  use  of  its  wires  upon  this 
line  of  poles  for  transmission  of  public  or  general  telegraph 
correspondence,  except  local  business,  and  as  that  claim  cannot 
be  maintained  by  a  just  construction  of  the  contract  it  follows 
that  the  judgment  below  must  be  reversed.^ ^ 

61  Railroad   Co.  v.   Telegraph  Co.,  ties  of  the  first  part   (railroad  com- 

38   Ohio   St.    34,    1    Am.   Elec.    Cas.  pany),    it   being   hereby   understood 

395.     In  addition  to  what  has  been  and   agreed   that   the   party   of   the 

noted  in  the  text,  the  contract  pro-  second    part    (telegraph    company) 

vided    that    "all    local    business    on  shall   be   entitled   only  to   the   busi- 

said  line,  and  the  charges  therefor,  ness   of    sending    such    messages    as 

shall   belong  exclusively  to  the  par-  may  be  received  at  any  of  their  sta- 
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>;  KIS.  Construction  of  special  words  and  clauses  —  Electric 
railways. —  Tiie  ttTins  of  a  churtrr  of  u  .stivct  railwiiv  com- 
pany, limiting  its  use  of  electricity  to  a  mode  excluding  over- 
head wires,  control  a  general  statute  authorizing  cities  to  per- 
mit the  use  of  "  any  improved  motive  power,  except  steam," 
so  that  permission  of  the  municipal  authorities  to  use  over- 
head wires  cannot  bo  granted."-  Electric  railways  nuiy  be 
permitted  to  maintain  their  lines  in  iiighways,  under  a  statute 
authorizing  a  like  permission  to  Ix'  granted  l)y  cities  to  "  horse 
and  steam  i-ailroads."  "^  The  words  "  it.  may  be  lawful  "  and 
"  it  shall  be  lawful,"  in  an  ordinance  relating  to  laying  street 
railway  tracks,  are  to  be  construed  as  ju'rmissive  worils,  and 
it  lies  u])on  those  who  contend  that  they  ar<'  otiierwise  to 
show  in  the  circumstances  something  creating  the  obligatory 
construction  claimed.""*  The  right  to  use  an  overhead  trolley 
system  is  conferred  by  a  statute  authorizing  the*  use  of  any 
power  other  than  by  locomotive.""'  By  "  a  continuous  route," 
in  an  electric  street  railwav  charter,  is  not  meant  a  circuitous 


(ions  on  waid  line,  dostincd  for  sta- 
tions on  any  lateral  or  otiicr  U'W- 
<,'iaph  line  connect  in;,'  with  the  sa\i[ 
Marietta  and  Cincinnati  line  at 
|)()ints  wliere  ilie  said  party  of  the 
second  part  may  have  stations;  or 
such  messages  as  may  be  received 
from  any  lateral  or  telegraph  lino 
connecting  witli  said  Marietta  ;inil 
Cincinnati  line  at  points  where  the 
said  party  of  the  second  part  may 
have  stations,  destined  for  any  of 
the  stations  of  said  party  of  the 
second  part  on  their  said  line,  or 
any  lateral  or  other  line  connect- 
ing with  said  Marietta  and  Cincin- 
nati line,  at  points  where  said 
party  of  the  second  part  may  have 
stations.  For  all  messages  that 
may  be  received  by  the  party  of  the 
first  part  at  their  stations  to  be  re- 
telegraphed  at  stations  of  the  party 
of  the  second  part  to  stations  on 
any  lateral  or  other  line  connecting 
as   aforesaid,   and   for   all    messages 
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that  may  be  received  at  any  (if 
their  stations  l)y  said  Jiarty  of  the 
sciond  part  from  stations  on  lateral 
<>i  other  lines  connecting  as  afore- 
said, destined  for,  and  that  may  be 
re  telegraphed  by  the  party  of  the 
.second  part  to  points  on  said  line 
where  the  party  of  the  second  ])art 
have  no  stations,  the  party  of  the 
second  part  shall  be  entitled  to 
(heir  proportion  of  the  charge  for 
such  messages  corresponding  to  the 
distance  such  messages  may  pass 
upon  their  line." 

c-  Farrell  v.  Winchester  Ave.  Ry. 
Co.,  61  Conn.  127,  3  Am.  Elec.  Cas. 
8.5.  23  Atl.  757;  Conn.  ficn.  Stat.,  § 
359,5. 

'■-•■5  Buckner  v.  Hart,  52  Fed  835, 
affd.  .54  Fed.  925;  Acts  La.,  1882, 
No.  20,  p.  14. 

64  Koch  V.  North  Avenue  Hy.  Co., 
75  Md.  222,  23  Atl.  463,  4  Am.  Elec. 
Cas.   155. 

'-=;  Gillett  V.  Chester  &  Media  Ry. 
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route.^^  The  word  "  may,"  in  a  statute  authorizing  munici- 
pal consent  for  use  of  streets  for  an  electric  railway,  imposes 
a  duty,  said  statute  being  intended  as  a  delegation  of  power, 
important  to  be  exercised  for  the  public  welfare.''^  A  statute 
providing  that  telegraph  companies  may  place  their  lines  in 
''  public  roads,  streets  and  highways "  does  not  include  rail- 
roads."^ The  term  "  railroad  corporation  "  in  a  statute,  re- 
quiring the  erection  and  maintenance  of  fences  alongside  the 
tracks,  includes  an  interurban  electric  street  railway.''^  An 
eminent  domain  statute  may  include  electric  street  railroads 
within  the  words  "  steam  and  horse  railroads,"  even  though 
electricity  was  unknown  when  the  statute  was  passed. ^"^  And 
an  electric  railway,  incorporated  under  the  general  incorpora- 
tion acts  to  build  horse  and  dummy  railways  may  organize 
a  street  railway  company  to  be  operated  by  electricity  or  by 
any  motive  power  other  than  steam,  and  may  appropriate 
private  property  to  that  purpose,  as  a  distinction  is  recog- 
nized in  legislation  between  railways  intended  to  be  operated 
upon  city  streets  for  local  accommodation  and  steam  railways 
as  generally  understood. ^^  Existing  as  well  as  future  con- 
ditions are  comprehended  in  an  ordinance  requiring  main- 
tenance of  guard  wires  by  an  electric  company  "  whenever  it 
shall  become  necessary  to  cross  telephone  lines."  '- 

§  169.     Construction  of  special  words  and  clauses  —  Electric 
light,   etc.,   companies. —  Electric   light   is   included   within   the 

Co.,  2  Penn.  Dist.  Rep.  450,  4  Am.  707.     See  Evans  v.  Utica  &  M.  Val- 

Elec.  Cas.  160;  Act  Penn.,  May  14,  ley  R.  Co.,  89  X.  Y.  Siipp.  1089,  44 

1889.  Misc.   345. 

66  Central  Penn.  Teleph.  &  S.  Co.  ^o  Qgden  City  Ry.  Co.  v.  Ogden 
V.  Wilkesbarre  &  \V.  S.  Ky.  Co.,  1 1  City,  7  Utah,  207,  26  Pac.  288,  3 
Penn.  Co.  Ct.  Rep.  417,  4  Am.  Elec.  Am.  Elec.  Cas.  321;  Utah  Conip. 
Cas.  264.  '  Laws,  §  3841. 

67  State,  Kennelly  v.  Jersey  City  "i  Blair   v.   City   of   Chicago,   201 
(N.  J.  Sup.  Ct.,  1894).  5  Am.  Elec.  U.    S.    400,   483,  473,  26  Sup.  Ct.  427, 
Cas.    146;    N.    J.    Act,    March    11,  50  L.  Ed.  801,  rev'g  132  Fed.  848, 
1893    (Pub.  L.  X.  J.,  1893,  p.  241).  and  citing  Harvey  v.  Aurora  &  Ge- 
es Xew  York  City  &  X.  R.  Co.  v.  neva    Ry.    Co.,    174    111.    295,    299; 

Central  Un.  Teleg.  Co.,  21  Hun   (X.  Xorth  Chicago  City  Ry.  Co.  v.  Town 

Y.),  261.  1   Am.  Elec.  Cas.  315.  of  Lake  View,   105   111.  207. 

69  Riggs    v.    St.    Francois    County  ^2  State,  Wisconsin  Teleph.  Co.  v. 

Ry.  Co.   (Mo.  App.  1906),  96  S.  \V.  Janesville  St.  Ry.  Co.,  87  Wis.   72, 
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words  "gas  or  other  light,"  in  a  statutory  cliartcr,  so  that  a 
city  with  requisite  power  may  contract  with  such  a  chartered 
company  to  furnish  electric  lights.^-''  A  franchise,  subject  to 
the  paramount  control  of  the  streets  by  a  city,  is  only  granted 
by  a  statute  authorizing  cor])orations  to  transact  "  any  busi- 
ness in  which  electricity  over  or  through  wires  may  be  apj)li<'d 
to  any  useful  purpose,"  so  that  the  municipality  may  refuse 
a  permit  to  lay  undergroun<l  conduits."^"*  An  electric  light 
company  is  not  within  the  provi-inus  t»f  an  ordinance  excnij)!- 
ing  fr(»m  taxation  tiie  "  machinery  and  apparatus  of  all  manu- 
facturing industries  "  for  tive  years,"""'  Tlie  word  "  shall," 
in  a  statute  providing  that  the  local  authorities  "shall  make 
a  written  designation  of  locations  and  kinds  of  p«des  and 
wires,"  is  not  mandatory  as  to  electric  light  companies,  and 
such  designation  uuiy  be  refused  where  a  later  statute  extends 
the  former  statut(»ry  provisions  to  electric  light  companies, 
"so  far  as  aj)plicable."  ""  Where  an  electric  coi-poration  <le- 
rives  its  permission  to  use  the  streets  from  the  decrees  of  a 
Probate  Court  and  not  by  ordinance  supi)lemented  by  a  popu- 
lar vote,  as  ])rovided  by  statute,  such  corj)oration  cannot  be 
said  to  have  "gone  into  operation."  Nor  is  the  right  granted 
to  carry  on  the  business  of  electric  illumination  under  char- 
ters, one  of  which  provides:  "For  the  ]nn'])ose  of  manufac- 
turing, buying  aiid  s(dling  and  dealing  in  telegraph  and  elec- 
trical supplies,  appliances  and  apparatus,  and  all  things 
incident  thereto;  also  the  making  of  nK>de]s  antl  exj)erimental 
work,  and  general  light  numufacturing  and  all  things  incident 
thereto,"  an<l  the  other,  "  for  the  purpose  of  manufacturing, 
operating,  selling  or  renting  <lyiiamos,  motors  and  other  elec- 
trical appliances  for  furnishing  lights  and  power  and  for  other 

41    Am.    St.    Rep.    2.3,   4    Am.    Elec.  7.-,  Frederick  Electric  L.  &  P.  Co. 

Cas.  289,  57   N.   \V.  !»7a.  v.    ilayor,   etc.,    Frederick    City,    84 

73  Newport  v.  Newport  Light  Co.,  Md.  50!),  G  Am.  Elec.  Cas.  644;  Md. 

89   Ky.    254;    appealed,    151    U.    S.  Act  1882,  art.  11,  §  206,  Pub.  Loc. 

527,    14    Sup.    Ct.    429,    38    L.    Ed.  Laws. 

259,  but  no  jurisdictional   question  "« Suburban    Light    &    Power    Co. 

was  involved.  v.    Board    of    Aldermen    of    Boston, 

74.Edison   Elec.   Ilium.   Co.    of  B.  153  Mass.  200,  3  Am.  Elec.  Cas.  80, 

V.  Hooper,  85  Md.  110,  36  Atl.  113,  26  N.  E.  447,  §  3;  Pub.  Stat.  Mass., 

6  Am.  Elec.  Cas.  8,  Md.  Acts,  1890,  chap.    109;    chap.    221,    Mass.    Acts 

chap.  233.  1883;    chap.   398,   Mass.  Acts    1889. 
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purposes." '''"  Electric  lighting  is  not  embraced  within  the 
Pennsylvania  statute  of  1874  providing  for  "  companies  for 
the  manufacture  of  gas  or  the  supply  of  light  or  heat  to  the 
public  by  any  other  means,"  so  as  to  grant  an  exclusive  privi- 
lege.'^* 

§  170.  Construction — "Property" — Taxation. —  The  consti- 
tutional requirement  that  taxation  upon  property  shall  be  in 
proportion  to  its  value  does  not  include  every  species  of  taxa- 
tion. The  word  "  property  "  is  sometimes  employed  in  the 
Revenue  Law  in  its  comprehensive  sense,  and  as  svnonviuous 
with  subjects,  and  will  be  so  construed  when  required  by  the 
context  or  when  the  manifest  purpose  of  the  law  will  be  other- 
wise defeated."^® 

§  170a.  Construction  —  Taxation — "Franchise." — Where  a 
law  makes  provision  for  a  constitutional  method  of  taxation 
the  legislative  intention  should  be  given  effect  by  a  fair  and 
reasonable  construction,  so  that  property  protected  by  the  State 
shall  be  compelled  to  contribute  ratably  its  share  of  public 
revenue,  and  so  avoid  discrimination  in  taxation  between  prop- 
erty owners.^^^  In  Xebraska  the  word  "  franchise  "  is  a  gen- 
eral term,  as  used  in  the  new  revenue  law,  and  includes  all 
privileges  and  rights  granted  to  or  exercised  by  a  person, 
joint-stock  company,  association,  co-partnership,  or  corporation 
engaged  in  the  express,  telegraph  or  telephone  business  in 
that  State. '^i 

77  Brush  Elec.  Light  Co.  v.  Jones  to  Western  Un.  Teleg.  Co.  v.  State 
Bros.  Elec.  Co.,  and  Brush  Elec.  L.  Board  of  Assessment,  80  Ala.  273, 
Co.  V.  Queen  City  Elec.  L.  Co.  (C.  1  Am.  Elec.  Cas.  844,  per  Clopton, 
P.,  Ohio  1890),  23  Week.  L.  Bull,  J.,  partly  revd.,  132  U.  S.  472,  33 
329,  3  Am.  Elec.  Cas.  516.  Other  L.  Ed.  409,  10  Sup.  Ct.  161,  3  Am. 
cases,  however,  hold  that  such  com-  Elec.  Cas.  1,  Ala.  Acts  1884-5,  p. 
panics  are  manufacturing  compa-  10;  Const.  Ala.  1865  and  1868. 
nies.  See  chap,  on  Taxation,  and  so  State  v.  Western  Union  Teleg. 
index  to  this  volume.  Co.,  96  Minn.  13,  104  N.  W.  568. 

78  Scranton  Elec.  L.  &  H.  Co.  v.  si  Western  Union  Teleg.  Co.  v. 
Scranton  Ilium.  H.  &  P.  Co.,  122  City  of  Omaha  (Neb.  1905),  103  N. 
Penn.  St.  154,  9  Am.  St.  Rep.  79,  W.  84;  Cobbey's  *Ann.  Stat.  1903,  § 
3  Am.  Elec.  Cas.  490,  15  Atl.  446,  10,  477;  §  78  of  new  Revenue  Law. 
Pcnn.  Act  1874,  §  34. 
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§  171.  Construction  of  special  words  and  clauses  —  Penalty 
statutes. —  Till'  words  ''party  agjui-icNctl,"  in  a  penalty  staluto, 
relative  to  sending  telegraphic  despatches,  extends  only  to  the 
sender  of  the  me-ssage.*^^  The  words  "  discrimination  "  and 
"  partiality  "  in  a  penalty  statute  covering  the  transmission 
of  messages  are  not  to  be  construed  as  intending  to  imply 
willfulness  and  wrongdoing  on  the  part  of  the  company  as 
grounds  for  the  penalty,  because  the  failure  to  deliver  a 
despatch  in  the  order  of  time  in  which  it  is  received  may  occur 
from  carelessness  or  willfulness  and  the  consequences  to  the 
sender  are  exactly  the  same,  and  this  is  true  where  with  re- 
spect to  the  penalty  it  is  apparent  that  the  legislature  did  not 
intend  to  make  a  distinction  between  intentional  and  negligent 
defaults.^^  The  word  "  transmit  "  includes  delivery  under  a 
penalty  statute,  as  to  receiving  an<l  transmitting,  etc.,  tele- 
grams.®"* Where  a  statute  pr()hii)its  the  disclosure  of  the  con- 
tents of  any  message,  and  enacts  that  "  all  despatches  whicii 
may  be  filed  at  any  ofHce  in  this  State  for  transmission  to  any 
point,  shall  ho  so  transmitted  without  being  made  ])nblic," 
the  word  ""  file<l  "  might  be  "  construed  to  mean  only  such  mes- 
sages as  the  company  chose  to  accept  and  tile  for  transmission. 
In  its  strict  sense  it  would  not  include  even  messages  received 
and  sent  at  once  before  filing.  *  *  *  It  is  more  reason- 
able to  hold  that  it  signifies  all  messages  which  may  be  left 
for  transmission,  imposing  a  duty  commensurate  \vith  the  priv- 
ileges granted.^® 

82  Western     Un.     Teleg.     Co.     v.  the    words    "  The    person    injured," 

Brown,   108   Ind.   538,   2   Ara.   Elec.  Act    Miss.,    March    18,    1886     (Acts 

Cas.   508,   8   N.    E.    171,   Acts    Ind.,  Miss.,    1886,  p.   91). 

1885,    p.    151;    Hadley    v.    Western  sa  Western    Union    Teleg.    Co.    v. 

Un.  Teleg.  Co.,  115  Ind.  191,  15  N.  Braxtan,    165    Ind.    165,    74    N.    E. 

E.  845,  21  Am.  &  Eng.  Corp.  Cas.  985,  Laws   1885,  p.   151,  c.  48;  Act 

72,  2  Am.  Elec.  Cas.  542.     Contra,  April  8,   1885. 

Wadsworth  v.  Western  Un.  Teleg.  »*  Brashears  v.  Western  Un. 
Co.,  86  Tenn.  695,  2  Am.  Elec.  Cas.  Teleg.  Co.,  45  Mo.  App.  433,  3  Am. 
736;  Tenn.  Code,  M.  &  V.,  §  1541,  Elec.  Cas.  701,  706;  Western  Union 
"party  aggrieved;"  Code  T.  &  S.,  Teleg.  Co.  v.  Braxtan,  165  Ind.  165, 
§§  1321-1323;  disapproved,  44  74  N.  E.  985;  Laws  1885,  p.  151,  c. 
Fed.  555.  See  Western  Un.  Teleg.  48;  Act  April  8,  1885.  See  chap- 
Co.  V.  Allen,  66  Miss.  549,  2  Am.  ters  IX  and  XXXII  herein  on  Pen- 
Elec.    Cas.    625,    6    So.    461.      This  alty  Statute. 

case  is  contra,  but  the  statute  uses  s^o  State,  Trenton  &  N.  B.  Turnp. 
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§  171a.  Construction  —  More  than  one  subject  —  Title  of 
act. —  Constitutional  requirements  that  a  statute,  bill  or  law 
shall  not  embrace,  or  relate  to  more  than  one  subject  or  object, 
which  shall  be  embraced,  or  expressed,  or  clearly  or  briefly 
expressed  in  the  title  must  be  complied  with. 


Co.  V.  American  &  European  N.  Co., 
43  N.  J.  L.  381,  1  Am.  Elec.  Cas. 
343,  per  Van  Syckel,  J. 

86  For  discussion  and  application 
of  this  rule  see  the  following  gen- 
eral cases:  Alabama:  Blakey 
V.  City  Council  of  Montgomery,  144 
Ala.  481,  39  So.  745;  Montgomery 
City  Council  v.  Moore,  140  Ala. 
638,  37  So.  291;  Dickinson  v.  Cun- 
ningham, 140  Ala.  527,  37  So.  345. 
California :  Anglo  California  Bank 
V.  Field,  146  Cal.  (544,  80  Pac.  1080; 
Murphy  v.  Bondshu  (Cal.  App. 
1905),  83  Pac.  278.  Colorado: 
Commissioners  of  El  Paso  County 
V.  Commissioners  of  Teller  County, 
.'52  Colo.  310,  76  Pac.  368.  Florida: 
Ex  parte  Knight  (Fla.  1906),  41 
So.  780;  State,  Moodie  v.  Bryan 
(Fla.  1905),  39  So.  929;  Schiller  v. 
State,  49  Fla.  25,  38  So.  706.  Geor- 
gia :  Georgia  K.  &  Banking  Co.  v. 
Hutchinson  (Ga.  1906),  54  S.  E. 
725;  Banks  v.  State,  124  Ga.  15,  52 
S.  E.  74 ;  Bonner  v.  Milledgeville  R. 
Co.,  123  Ga.  115,  50  S.  E.  973. 
Idaho:  Nampa  &  M.  Irrig.  Dist. 
V.  Brose  (Idaho  1905),  83  Pac.  499; 
Butler  V.  City  of  Lewiston  (Idaho 
1905),  83  Pac.  234.  Illinois: 
Lang  V.  Frieseneeker,  213  111.  598, 
73  N.  E.  329;  Meul  v.  People,  198 
111.  258,  64  X.  E.  1106.  Indiana: 
Western  Union  Teleg.  Co.  v.  Brax- 
tan,  165  Ind.  165,  74  N.  E.  985. 
loua:  State  v.  Bristow  (Iowa 
1906),  109  N.  W.  159;  Sisson  v. 
Board  of  Supervisors  of  Buena 
Vista  County,  128  Iowa,  442,  104  N. 
W.  454.     Kansas:      La   Ilarpe  City 


In  construing 


of,  V.  Elm  Township  Gas  Light  Fuel 
&  Power  Co.,  69  Kan.  97,  76  Pac. 
448.  Kentucky:  Johnson  v.  City 
of  Fulton,  28  Ky.  L.  Rep.  569,  89 
S.  W.  672;  Kentucky  Live  Stock 
Breeding  Assoc,  v.  Hager,  27  Ky. 
L.  Rep.  518,  85  S.  W.  738.  Louisi- 
ana: State  V.  Maloney,  115  La. 
498,  508,  39  So.  539,  542.  Mary- 
land: Clark  V.  Tower  (Md.  1906), 
65  Atl.  3;  Brown  v.  Maryland  Tel- 
eph.  &  Teleg.  Co.,  101  Md.  574.  61 
Atl.  338;  Kafka  v.  Wilkinson,  99 
Md.  238,  57  Atl.  617  unconstitu- 
tional); Herbert  v.  Baltimore 
County  Commr'.s,  97  Md.  639,  55 
Atl.  376.  Michigan:  Reed  v.  Au- 
ditor Genl.  (Mich.  1906).  109  N. 
W.  275;  Bird  v.  Arnott  (Mich. 
1906),  108  N.  W.  646;  Fornia  v. 
Wayne  Circuit  Judge,  140  Mich. 
631,  104  N.  W.  147,  12  Det.  Leg. 
N.  259.  Minnesota:  State  v.  Shev- 
lin-Carpenter  Co.  (Minn.  1906), 
108  N.  W.  935;  Merchants  Nat. 
Bank  v.  City  of  East  Grand  Forks, 
94  Minn.  246,  102  N.  W.  703.  Mis- 
souri: O'Connor  v.  St.  Louis  Tran- 
sit Co.  (Mo.  1906),  97  S.  W.  150; 
Shively  v.  Lankford,  174  Mo.  535,  74 
S.  W.  835  (unconstitutional)  ;  Elt- 
ing  v.  Hickman,  172  Mo.  237,  72  S. 
W.  700;  State  v.  Bengsch,  170  Mo. 
81,  70  S.  W.  710.  Montana:  Ter- 
rett.  In  re.  (Mont.  1906),  86  Pac. 
266;  State  v.  Courtney,  27  Mont. 
378,  71  Pac.  308.  Nebraska:  Ox- 
nard  Beet  Sugar  Co.  v.  State  (Neb. 
1905),  102  N.  W.  80  (unconstitu- 
iional)  ;  Van  Duzer  v.  Mellinger,  66 
Neb.  508,  92  N.  W.  738.     Nevada: 
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an  ordinance  untlfr  a  statutory  provisi(»n  that  it  shall  cnihrare 
but  one  subject,  and  the  object  intended  to  be  effectuated  is 
covered  by  one  subject  under  its  title,  if  it  is  necessary  to  deal 
with  more  than  one  feature  of  that  subject,  and  tiie  various 
provisions  of  tiie  enactment  are  all  Jiermane  to  the  subject 
expressed  in  the  title  the  statutory  reciuirement  is  complied 
Avith  and  satisfied  and  the  ordinance  is  not  repu«2nant  to  the 
statute.**^  So  the  i>(Mierality  of  the  title  of  a  State  statute 
does  not  invalidate  it,  under  a  ])rovisi(»n  of  the  (\>nstitution 
of  the  State  that  private  and  local  laws  shall  only  cnihrace 
one  subject  which  shall  1h'  ex]>rcssed  in  the  title,  so  lonii'  as 
the  title  is  comprehensive  enouirh  to  reasonably  include  withiii 
the  general  suhject  or  the  suhoi-dinate  branches  thercid',  the  sev- 
eral subjects  which  the  statute  seeks  to  effect,  and  does  not 
co\('r  Iciiislafiou  inconirruous  in  itself  aiul  which  bv  no  fair 
intendment  can  be  included  a-<  liavini;  any  necessarv  and  j)roper 


i;.-ll  V.  Fir>t  .Iiiiliciai  Di^triot  Comt 
(Nov.  1  !•().')).  si  1'mc.  ST.')  (iiiicdn- 
stitiitioiiiil ) .  \ric  Yolk-,  ("aliill  v. 
Ilogan.  180  N.  Y.  304,  73  N.  E.  3!), 
afTg.  99  App.  Div.  619,  90  N.  V. 
Supp.  1091  (unconstitutional); 
Rochester  v.  Bloss,  173  N.  Y.  040, 
06  N.  E.  110."),  iUrg.  77  App.  Div. 
28,  79  N.  Y.  Supp.  236  (unconstitu- 
tional) ;  People  v.  Coler,  173  N.  Y. 
103,  65  N.  E,  956,  aflg.  71  App. 
Dis.  584,  76  N.  Y.  Supp.  205.  Ore- 
ffon:  Murphy  v.  City  of  Saloni 
(Oreg.  1906),  87  Pac.  532;  Spaulil- 
ing  Logging  Co.  v.  Intlopondonco 
Imp.  Co.,  42  Orcg.  394,  71  Pac.  132 
(void).  Pennsylvania:  See  Frank- 
lin, City  of,  V.  Hancock,  204  Pa. 
110,  53  Atl.  644.  South  Carolina: 
Kiley  v.  Charleston  Union  Station 
Co.,  71  S.  C.  457,  51  S.  E.  485. 
South  Dakota:  Garrigan  v.  Ken- 
nedy (S.  Dak.  1904),  101  N.  W. 
1081;  Walling  v.  Lummis,  16  S. 
Dak.  349,  92  N.  W.  1063.  Ten- 
nessee: Red  River  Furnace  Co.  v. 
Tennessee  Cent.    H.    Co.,    113   Tenn. 
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(i!t7,  87  S.  W".  I  (1 1(1.  Tcjas:  Hor- 
(h'n  V.  Trespalacios  Rice  &  Irriga- 
tion Co.,  98  Tex.  4!I4,  86  S.  \V.  11. 
Washington:  State  v.  Packenliani, 
40  Wash.  403.  82  Pac.  597;  State 
V.  Case,  39  Wash.  177,  84  Pac.  554 
(unconstitutional);  State,  Oshornc 
Ticinpcr  &  Co.  v.  Xidiolas,  38 
Wash.  309.  80  Pac.  462;  Armour 
&  Co.  V.  Western  Const.  Co.,  36 
Wash.  529,  78  Pac.  1106  (uncon- 
stitutional) ;  Weed  v.  Goodwin,  36 
Wash.  31.  78  Pac.  36;  Seattle  & 
L.  W.  Waterway  Co.  v.  Seattle 
Dock  Co.,  35  Wash.  503,  77 
Pac.  845,  afld.  195  U.  S.  624,  25 
Sup.  Ct.  789,  49  L.  Ed.  350.  Wis- 
consin: Verges  v.  Milwaukee 
County,  110  Wis.  191,  93  N.  W.  87. 

Suck  constitutional  provision  not 
applicable  to  municipal  ordinances. 
Harris  v.  People,  218  III.  439,  75 
N.  E.   1012. 

87  City  of  Louisville  v.  WehmhoflF, 
25  Ky.  L.  Rep.  995,  76  S.  W.  876, 
25  Ky.  L.  Rep.  1924,  79  S.  W.  201. 
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coiinection.^^     In  a  Missouri  case  it  was  urged  that  an  act, 
entitled  "  an  act  requiring  persons,  associations  and  corpora- 
tions, owning  or  operating  street  cars  to  provide  for  the  well- 
being  and  protection  of  employees,"  and  requiring,  in  the  body 
of  the  statute,  screens  to  protect  motormen,   was  unconstitu- 
tional ^»  in  that  the  subject  of  the  act  was  not  clearly,  or  at 
all    expressed  in  the  title,  and  this  position  was  declared  un- 
tenable.    The  court,  per  Gantt,  J.,  said:     "  Sound  policy  and 
legislative   convenience   dictate    a   liberal   construction    of   the 
title  and  the  subject  matter  of  statutes  to  maintain  their  valid- 
ity.    Infraction  of   this   constitutional   clause   must   be   plain 
and  obvious,  to  be  recognized  as  fatal.     This  has  been  the  uni- 
form rule  of  construction  of  this  provision  of  our  Constitution. 
It  is  only  necessary  that  the  title  shall  indicate  the  subject 
of   it   in   a   general  way   without   entering  into    details.     All 
auxiliary  provisions  properly  attaching  to  the  main   subject, 
and  constituting  with  it  one  whole,  may  be  embraced  withm 
the  enactment.'^'^     Measured  by   these   and  various  other  ad- 
judications of  this  court,  the  title  to  this  act  was  both  definite 
and  broad  enough  to  include  the  provisions  of  ^  this  act,  all  of 
which  were  germane  to  the  purpose  expressed."^'     The  Con- 
stitution of   Kansas  »2  providing  that   "no  bill   shall  contain 
more  than  one  subject,  which  shall  be  expressed  in  its  title  " 
is  not  violated  by  the  title  to  an  act  «=*  entitled  "an  act  pro- 
viding for  the  formation  of  telephone  companies,"  as  all  rights 
extended  to  such  an  incorporated  company  to  engage  in  the 
telephone  business,   as   well   as   the   right   to   incorporate,    are 
contemplated  by  the  word   "  formation."  »*     Again,   the   title 
of  an  ordinance  reciting  that  its  object  is  to  "  gTant^  certain 
rights  and  privileges  to  a  certain  telephone  company,"  is  suf- 

s8  Blair    V     Citv   of   Chica-o,   201  ox  State  v.  Whitaker,  100  Mo.  59, 

U.   S.   400,   26   Sup.   Ct.   427,   50   L.  00    S.    W.    1068,    7    Am.    Elee.    Cas. 

Ed.  801,  revg.  132  Fed.  848.  800,  813. 

sounder   art.    4.    §    28    of   Const.  02  Art.  2,  §   16. 

•j^^  93  Laws  1885,  c.  104,  p.  151;  Gen. 

90  Citing     State     v.     Boekstruck,  Stat.  1901,  §§  1251,  1252. 

136  Mo    335,  38   S.  W.   317;   State  ^^  City  of  Wichita  v.  Missouri  & 

V.  Marion  Co.  Ct.,  128  Mo.  427,  30  K.  Teleph.  Co.,  70  Kan.  441,  78  Pac. 

S.   W.   103,   31    S.   W.   23;    State  v.  886. 


Bronson,    115    Mo.    271,    21    S.    W. 
1125. 
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§     172  <'ONSTKf(  T1(»N  fOXSl  I'liriONS, 

licicut  to  {•arrj  a  y,Taiit  of  a  ri^lit  to  use  tlic  streets  :iji(l  alleys 
of  the  city  for  its  lincs."'"^  Hut  where  it  is  requlretl  tiiat  the 
subject  of  an  onlinaiuH?  ho  ch-arly  expresseil  in  its  title,  an«I 
the  titles  of  ordinaiiees,  eoveriui;  street  railway  exteu.sions, 
do  not  express  an  intent  to  deal  with  the  suhject  of  the  life 
of  tlie  original  i^raut,  an  extension  of  such  franchi-e  will  not, 
it  is  held,  he  raised  hy  ini|dieation."'' 

U  17:.'.  Constrnction  of  statute  —  More  than  one  subject  — 
Decisions. —  When-  ;i  >latiite  eneoiirauvs  and'authori/.rs  the  eon- 
strnction  of  telei;ra|»h  lines;  eonfei's  j)rivilei:es,  powers  and 
penalties  upon  the  own«'rs  therecd";  provides  a  p<'nalty  for  di- 
vulgint::  the  contents  of  a  j)rivate  niessaiie  hy  any  ])erson  con- 
necte<|  with  the  tele<;ra]>h  company,  and  throuiihout  the  (Mitiro 
act,  after  its  first  section,  thi'n*  are  provisions  different  from 
an<l  not  i:;erimine  to  those  authori/ing  and  encouraiiin*;;  the  con- 
stniction  of  tel(\i:i-aph  lines,  such  statute  vitdates  a  consiitu- 
tional  provision  which  jtrohihits  legislative  acts  front  contain- 
inir  more  than  one  suhj«'ct-matter."^  Ihit  a  statute  which  in- 
cludes tidegraph  and  telephone  eoni|»anies  and  which  j)rescril)<'s 
thi'ii-  duties,  and  pmaliics  [\,y  its  vi(datioii,  is  not  \iiicoiistitu- 
tional  as  emhracing  two  suhjects."^  'I'he  Michiuan  Act  <d 
ls»;."),""  under  which  (dectric  railways  were  oruani/.ed,  was  indd 
not  unconstiintioiial  as  emhraciui:;  nioi-c  than  one  suhjecl  not 
exj)ressed  in  its  title.'  Where  an  act  is  entitlecl  '*  An  act  to 
prohibit  extortion  and  discrimimition  in  the  transmission  of 
telegraphic  despatclies,"  it  is  not  unconstitutional  as  contain- 
ing more  than  one  suhject,  l)ecause  it  contains  a  secti(»n  which 
makes  telegraph  comjianies  "  liable  for  the  nouileliverv  cd"  de- 
spatches intrusted  to  its  care  and  for  all  mistakes  in  trans- 
mitting messages  nuide  by  any  ]>erson  in  its  employ  and  tor 
all  damages  resulting  from  a  failure  t(»  perform  any  other  duty 

■•'•'•State  V.  Nebraska  Telephone  ("^Central  Un.  Toleg.  Co.  v.  Fein- 
Co.,  127   Iowa   194,  103  N.  W.   120.  ing,   146   Ind.    189,  45   N.   E.   04,  0 

80  Cleveland    Electric    Ry.    Co.    v.  Am.   Elec.  Cas.   694;   Const.   Ind..  § 

City    of    Cleveland     (C.     C.     Ohio,  19,  art.  4;   Acts  Ind.   18S.-),  p.   Ml, 

1905),    137    Fed.    112.  §  2  (Rev.  Stat.  1894,  §  5529). 

97  Western  Un.  Teleg.  Co.  v.  Cool-  o"  Chap.  94,  How.  Mich.  Stat, 

edge,  86  Ga.   104,  3  Am.  Elec.  Cas.  i  Detroit    City    Ry.    v.    Mills,    85 

618,  12  S.  E.  264,  Ga.  Acts  1888-9,  Mich.  634,  48  N.  W.  1007. 
p.  175    (Act  November  12,  1889). 
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required  bj  law,  and  any  such  telegraph  company  shall  not 
be  exempted  from  any  such  liability  by  reason  of  any  clause, 
condition  or  agreement  contained  in  its  printed  blanks."  ^ 
Again,  an  act  entitled  "  An  act  to  provide  for  the  incorpora- 
tion and  Regulation  of  motor-power  companies  for  operating 
passenger  railways,"  which  also  provides  that  they  may  lease 
the  property  of  passenger  railways  which  they  desire  to  oper- 
ate, is  not  unconstitutional,  because  the  subject  of  leases  is 
not  within  the  title,  since  the  "  incorporation "  includes  ob- 
taining possession  of  such  railways.^  So  in  a  recent  Kew 
York  case  the  power  to  consolidate,  conferred  by  the  Amenda- 
tory Act  of  1892  upon  corporations  formed  under  the  Laws 
of  1863,  is  germane  to  the  subject  expressed  in  the  title  to 
the  earlier  act  and  is  not  unconstitutional.^ 

§  173.  Construction  —  Statute  —  Ordinance  or  Contract  — 
oft-asserted  rule  that  part  of  a  statute 
I  and  another  separable  part  valid,^  so 


Partly  valid.—  It  is  an  oft-asserted  rule  that  part 
may  be  unconstitutional  and  another  separable  pa 


2  Western  Un.  Teleg.  Co.  v.  Low- 
rey,  32  Neb.  732,  3  Am.  Elec.  Cas. 
717,  49  X.  \V.  707;  Const.  Neb.,  § 
11,  art.  3,  §  12;  c.  89a,  Comp.  Stat. 
Neb. 

See  Potter  v.  Collis,  19  N.  Y. 
App.  Div.  392,  46  N.  Y.  Supp.  471, 
where  act  of  1874,  relating  to  the 
Eiglith  Ave.  Ry.  Co.,  which  has  not 
used  electricity  until  within  a  com- 
paratively sfTort  time,  was  lield  not 
unconstitutional  as  referring  to 
more  than  one  subject;  N.  Y.  Const., 
art.  3,  §  16;  N.  Y.  Laws  1874,  c. 
478;  ease  aff'd  156  N.  Y.  16, 

In  Pennsylvania,  an  ordinance  en- 
titled "  An  ordinance  providing  for 
the  licensing  of  telegraph,  telephone 
and  electric  light  poles  and  wires, 
and  collecting  an  annual  license  tax 
therefor,"  was  held  not  void  on  the 
ground  of  containing  more  than  one 
subject.  New  Castle  v.  Electric  Co., 
16  Penn.  Co.  Ct.  Rep.  663,  6  Am, 
Elec.  Cas.  87. 


3  Pinkerton  v.  Pennsylvania  Trac- 
tion Co.,  193  Penn.  St.  229,  44  Atl. 
284,  Act  March  22,  1887    (P.  L.  9). 

*  Bolimer  v.  Haffen.  35  N.  Y. 
App.  Div.  381,  54  N.  Y.  Supp.  1030; 
case  aff'd  161  N.  Y.  390,  and  affirms 
50  N.  Y.  Supp.  857,  22  Misc.  Hep. 
565;  N.  Y.  Laws  1803,  c.  361,  en- 
titled "  An  act  to  autliorize  the  con- 
struction of  a  railway  and  tracks," 
in  certain  towns. 

i  5  See  the  following  cases:  Ala- 
,bama:  Untreiner  v.  State  (Ala. 
1906),  41  So.  170;  Norvell  v.  State, 
143  Ala.  ,501,  566,  39  So.  357;  Kentz 
V.  Mobile,  120  Ala.  623,  24  So.  952. 
Arlansas:  Waterman  v.  Hawkins 
(Ark.  1905),  86  S.  W.  844.  Cali- 
fornia: Gerino  Ex  parte,  143  Cal. 
412,  77  Pac.  166,  66  L.  R.  A.  249. 
Connecticut:  State  v.  Dow,  78 
Conn.  53,  60  Atl.  1063.  Florida: 
State  V.  Bryan  (Fla.  1905),  39  So. 
929.  Georgia:  Bass  v.  Lawrence,  124 
Ga.  75,  52  S.  E.  96.     Idaho:     Abel, 
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an  ordinance  may  be  partly  void  and  partly  valid,  and  the  sanio 
rule  has  been  applied  to  contracts  liniitin<^  liability  for  niglit 
half  rate  telegraphic  messages.*^  Where  a  town  made  a  stipu- 
lation in  a  lighting  contract  that  its  board  of  improvements 
would  not  give  consent  to  any  other  gas  or  electric  company  to 
extend  its  mains  or  lay  its  pipes  or  conductors  within  the  town 


In  re,  10  Idaho  288,  77  Pac.  621. 
Illinois:  People,  Green  v.  Cook 
County,  17U  111.  57(5,  52  N.  E.  33-4. 
liuliunu:  JSlatc  v.  Cerhardt,  145 
Ind.  439,  44  N.  E.  409,  33  L.  H. 
A.  313.  Iowa:  Brady  v.  Mattern, 
125  Iowa  158,  100  N.  W.  358. 
Louisiana:  Watson  v.  McGrath, 
111  La.  1097,  30  So.  204.  ilassa- 
chusclts:  VVheohvriglit  v.  Boston, 
188  Mass.  521,  74  N.  E.  937;  Com- 
monwealth V.  Ansel  villi,  ISO  Mass. 
370,  71  N.  E.  790.  ilichitjan: 
Graham  v.  Fleming,  110  Mich.  571, 
74  N.  W.  729,  5  Det.  Leg.  N.  35. 
Missouri:  Finck  v.  Schneider 
Granite  Co.,  187  Mo.  244,  80  S.  W. 
213;  Bircli  v.  Pittsburg,  180  Mo. 
413,  79  S.  \V.  475;  Stale  v.  Whit- 
aker,  100  Mo.  59,  7  Am.  Elec.  Cas. 
800,  00  S.  W.  1008;  State,  Crow 
V.  Fireman's  Fund  Ins.  Co.,  152  Mo. 
1,  45  L.  K.  A.  303,  52  S.  \V.  395. 
Montana:  State  v.  Aetna  Banking 
&  Trust  Co.  (Mont.  1900),  87  Pac. 
208.  AV6;rtsAa:  State,  Adair,  v. 
Drexel  (Xeb.  1905),  105  N.  \V.  174; 
Logan  County  v.  Carnalian,  60  Neb. 
694,  95  N.  W.  812.  ^'ew  Hamp- 
shire: State  V.  Cohen  (N.  H. 
1900),  03  Atl.  928.  'Sew  Jersey: 
State  V.  Corrigan,  72  N.  J.  L.  64, 
60  Atl.  515;  States  New  York  & 
New  Jersey  Telephone  Co.  v.  Bor- 
ough of  Bound  Brook,  00  N.  J.  L. 
108,  48  Atl.  1022,  7  Am.  Elec.  Cas. 
05,  60;  Hickman  v.  State,  62  N,  J. 
L.  499,  41  Atl.  942,  aflfd.  44  Atl. 
1099.     lieic        York:     Parfitt        v. 
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Ferguson,  159  X.  V.  111.  53  N.  E. 
707,  alFg.  38  X.  V.  Supp.  400,  3 
App.  Div.  170;  People,  Eldred  v. 
Palmer,  154  X.  V.  133,  47  N.  E. 
1084,  alTg.  21  App.  Div.  101,  47  N. 
Y.  Supp.  403.  Korth  Varulina: 
Lowery  v.  Board,  etc.,  School  Di- 
rectors, etc.,  140  N.  C.  33,  52  S.  E. 
267;  State  v.  McGinnis,  138  N.  C. 
724,  51  S.  E.  50.  I'ennsylvania: 
Commonwealth  v.  Siialeen,  30  Pa. 
Super.  Ct.l.  iSouth  Carolina:  State 
V.  Burns,  73  S.  C.  194,  52  S.  E.  900. 
Tennessee:  State  v.  Willctt  (Sup'r 
Ct.  Tenn.  1900) ,  97  S.  \V.  299  ;  Fitc  v. 
State,  114  Tenn.  G40,  88  S.  W.  941; 
Lindsay  v.  Allen,  112  Tenn.  037,  82 
S.  \V.  171.  Texas:  St.  Louis 
Southwestern  1!.  Co.  of  Te.\.  v.  Hall, 
98  Te.\.  480,  85  S.  \V.  780.  i'lnh  : 
Eureka  v.  Wil.son,  15  Utah  07,  48 
Pac.  150.  \'ermont:  State  v. 
Abraham,  78  Vt.  53,  01  Atl.  766. 
yinjiniii:  Trimble  v.  Common- 
wealtli,  90  Va.  818,  31  Chic.  Leg. 
N.  300.  5  \'a.  Law  Peg.  92.  Wash- 
ington :  Seattle  &  L.  W.  Waterway 
Co.  V.  Seattle  Dock  Co.,  35  Wash. 
50.3,  77  Pac.  845,  affd.  195  U.  S. 
024,  25  Sup.  Ct.  789,  49  L.  Ed.  350; 
Nathan  v.  Spokane  County.  35 
Wash.  20,  76  Pac.  521,  65  L.  P.  a. 
330. 

c  Electric  Ry.  Co.  of  Grand 
Rapids  V.  Common  Council  of  Grand 
Rapids,  84  Mich.  257,  3  Am.  Elec. 
Cas.  07,  71,  47  N.  W.  557;  Western 
Un.  Teleg.  Co.  v.  Neill,  57  Tex.  283, 
1  Am.  Elec.  Cas.  352,  358. 
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during  the  existence  of  the  agreement,  and  a  statute  was  en- 
acted confirming  and  ratifying  lighting  contracts  made  by  said 
board,  it  was  held  that  this  unconstitutional  provision  did  not 
impair  or  affect  the  other  provisions  of  the  statute,  as  it  was 
sufficiently  independent  and  disconnected  therefromJ 

§  173a,  Same  subject. —  An  ordinance  may  be  valid  in  part 
although  void  under  the  State  Constitution  as  to  another  part, 
as  where  it  prohibits,  under  a  penalty,  the  operations  of  pool- 
rooms and  the  transmission  to  them  or  their  operators  or  agents 
of  telegraphic  or  telephonic  information,  but  is  broad  enough 
to  include  French  pools  prohibited  by  the  legislature  under  a 
greater  penalty  than  that  specified  under  the  ordinance,  and 
so  void  under  a  constitutional  provision  making  an  ordinance 
void  which  affixes  less  penalties  than  the  statute  for  the  same 
offense.^  It  is  also  declared  in  a  federal  case  that  an  ordi- 
nance conferring  street  easements  in  excess  of  the  power  of 
the  municipality  to  grant  is  not  necessarily  void,  as  where  or- 
dinances conferring  exclusive  rights  by  a  municipality  having 
no  power  to  grant  such  rights  have  been  held  valid  so  far  as 
to  convey  a  right,  subject  to  the  right  of  the  city  to  grant 
like  privileges  to  others.     And  the  same  rule  would  apply  to 


-  Parfitt  V.  Ferguson,  159  N.  Y. 
Ill,  53  N.  E.  707,  affg.  3  N.  Y.  App. 
Div.  176,  38  N.  Y.  Supp.  400,  which 
affd.  12  Misc.  (N.  Y.)  278,  33  N. 
Y.  Supp.  1111.  It  was  also  held 
that  said  act  (New  York  Laws 
1891,  c.  59)  was  not  fairly  witliin 
the  scope  of  its  title,  "  An  act  to 
amend  chapter  570  of  the  Laws  of 
1888,  entitled  'An  act  establisliinga 
board  of  improvement,  and  defining 
its  powers  and  duties,  and  to  provide 
for  lighting  the  streets  and  other 
places  in  the  town  of  New  Utredit,  in 
the  county  of  Kings,  as  amended  by 
chapter  301  of  the  Laws  of  1889." 
For  general  cases  on  these  points, 
see  State  v.  Street,  117  Ala.  203,  23 
So.  807,  partly  valid  if  separable; 
People,  Deneen  v.  Martin,  178  111. 
611,   5S   N.   E.    309,    31    Chic.   Leg. 


News,  207,  rule  not  applicable  where 
parts  mutually  dependent;  State, 
Crow  V.  Fireman's  Fund  Ins.  Co., 
152  Mo.  1,  52  S.  W.  595,  partly 
void,  partly  valid;  State,  Gray  v. 
Dover,  62  N.  J.  L.  40,  40  Atl.  640, 
affd.,  42  Atl.  674,  when  rule  will 
be  applied;  State  v.  Godwin,  123  N. 
C.  097,  31  S.  E.  221,  not  upheld 
when  provisions  inter-dependent; 
Trimble  v.  Commonwealth,  90  Va. 
818,  1  Va.  Sup.  Ct.  29,  5  Va.  L. 
Eeg.  92,  31  Chic.  Leg.  News,  366, 
may  be  partly  void  and  partly 
valid;  I^obertson  v.  Preston  (Va., 
1899),  33  S.  E.  618,  certain  pro- 
visions may  be  void. 

s  City  of  Louisville  v.  Wehmhoff, 
25  Ky.  L.  R.  1924,  79  S.  W.  201, 
S.  C.  25  Ky.  L.  Rep.  995,  76  S.  W. 
876. 
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§§   lT:Jh,   17;3c       con'stri'ction  —  constiti'tions, 

an  ordinanco  invalid  in  part  only  as  applios  to  a  statute;  and 
if  the  grants  are  so  distinctly  separable  that  each  can  stand 
alone  and  there  is  no  such  interdependence  that  the  validity 
of  a  part  depends  upon  the  validity  of  every  other  part  the 
ordinance  will  be  n])held  to  the  extent  of  its  validity.^ 

§  1731).  When  ordinance  invalid  —  Distinction  between  in- 
validity and  partial  invalidity. —  if  a  t'rancliisc  ordinance  con- 
tains unreasonable  restrictions  unjustitied  by  the  authority 
conferred  ujxm  tiie  city  so  that  such  ordinance  is  ultra  vires 
the  municipality  then  the  whole  of  the  ordinance,  includintj; 
its  grant  of  privileges  and  franchises,  must  fall  at  the  same 
time.  The  same  reasoning  applies  in  such  case  as  to  an  un- 
constitutional act  of  the  general  legislature.  The  presump- 
tion is  that  the  legislature  intends  an  enactment  to  be  effective 
in  its  entirety;  such  ])resuinption  is  nUo  against  mutilation  of 
a  statute,  and  elimination  will  only  be  resorted  to  where  an 
unconstitutional  provision  is  int('rjc('t('<l  into  a  statute  other- 
wise valid,  and  is  so  independent  and  separable  that  its  removal 
will  leave  the  constitutional  features  and  purposes  of  the  act 
substantially  unaifected  by  the  ])rocess.  But  wdiere  an  ordi- 
nance expressly  declares  that  the  covenant  of  restrictions  is  a 
part  of  the  consideration  and  a  condition  of  the  enjoyment  of 
the  franchises  and  privileges  granted  thereby  to  a  traction 
company,  such  part  can  not  Ix'  eliminated  without  overthrow- 
ing the  entire  ordinance.^** 

§  I73c.  Construction  —  Repeals. —  TJepeals  by  implicatnm 
are  not  favored."      So   all    interests    under   a   statute   or   ordi- 

9Morristown,     City    of,    v.     East  Benton    v.    Willis.    70    Ark.   443,   8S 

Tennessee   Telephone   Co.,    115    Fed.  S.     W.     1000.     District     Columbia: 

304,  53  C.  C.  A.  165,  8  Am,  Elec.  McCarthy  v.  McCarthy,  20  App.  D. 

Cas.  3,  9,  per  Lurton,  C.  J.  C.   195;   United  State's  v.  Sampson, 

10  Mayor,  etc.,  of  Borough  of  19  App.  D.  C.  419.  Illinois:  Chi- 
Rutherford  v.  Hudson  River  Trac-  cago  ^Y.  &  V.  Coal  Co.  v.  People, 
tion  Co.  (N.  J.  1906),  03  All.  84,  114  111.  App.  75,  affd.  214  111.  421, 
87,  per  Pitney,  J.  73    N.    E.    770.     Indiana:     Shea    v. 

11  United  States:  United  States  Muncie,  148  Ind.  14,  46  N.  E.  138. 
V.  Greathouse,  166  U.  S.  601,  17  Kentucky:  Louisville  &  N.  R.  Co. 
Sup.  Ct.  701,  41  L.  Ed.  1130;  City  v.  Jarvis,  27  Ky.  L.  Rep.  986. 
of  Wheaton  v.  Old  Colony  Trust  Co.,  Michigan:  Hoffman  v.  H.  M.  Loud 
132      Fed.      641,      648.     Arkansas:  &   Sons  Lumber  Co.,   138  Mich.   10, 
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nance  remain  unimpaired  by  its  recnactnient  which  operates 
as  a  continuance  of  the  original  enactment  and  not  as  an  im- 
plied repeal.^-     The  intent  to  repeal  must  be  clearly  apparent 
and  courts  will  sustain  the  statute  rather  than  its  repeal  if  a 
reasonable  ground   for  upholding   it  can  be   found,    and  this 
applies  to  a  statute  authorizing  the  use  of  streets  by  a  telephone 
company  which  will  not  be  held  to  have  been  repealed  by  a 
later   city   charter    empowering   the   municipal   authorities   to 
prohibit  or  regulate  use  of  the  streets  by  telephone,  telegraph 
or  light  companies.  1^     Again,  upon  the  principle  that  repeals 
by  implication  are  not  favored,  a  statute  general  in  its  terms 
will  not  repeal  by  implication  a  particular  statute  relating  to 
some  particular  matter  or  locality  unless  the  legislative  inten- 
tion so  to  do  is  clearly  apparent.     So  where  a  statute  gives 
entire  control  of  its  streets  to  a  city,  a  later  general  enactment, 
authorizino-   telegraph   companies   to   construct,    maintain    and 
operate  telegraph,  telephone  and  other  necessary  lines  for  the 
transmission  of  intelligence  along  and  over  public  highways, 
streets,  etc.,  will  operate  only  as  a  permission  to  exercise  in 
such  city  the  franchises  of  a  telegraph  or  a  telephone  company. 

104X.  W.  424,  12  Det.  Leg.  N.  356;  141    Mich.     343,    104    N.    W.    669, 

Michigan    Teleph.    Co.    v.    City    of  12    Det.    Leg.    N.    458.     Nebraska: 

Benton   Harbor,    121    Mich.   512,   80  Sternberg  v.   State,  Keller,  50  Neb. 

N.    W.    386,    7    Am.    Elec.    Cas.    9.  127,    69    N.    W.    849,   affg.    48    Neb. 

Nebraska:     Dawson        County        v.  299,   69    N.    W.    849.     New  Jersey: 

Clark.   58  Neb.  756,   79  N.   W.  822.  Henry   v.    Simanton,    64   N.    J.    Eq. 

Oklahoma:     Goodson       v.       United  572,  54  Atl.  153.     New  York:     Peo- 

States,    7    Okla.    117,    54    Pac.    423.  ph'  v.  Wells,  94  App.  Div.  271,  87 

PennsijUania:      See   Commonwealth  N.  Y.  Supp.  1107.     North  Carolina: 

V.  Fry,  183  Pa.  32,  41  \V.  N.  C.  270,  Wood   v.    Bellamy,    120   N.    C.    212, 

38    Atl.    417.     Vermout:     State    v.  27  S.  E.  118.     Compare  Murphy  v. 

Martin,     08    Vt.     93,     34     Atl.     40.  Utter,    186    U.    S.    95,    22    Sup.    Ct. 

Wisconsin:     Hay   v.   City   of   Bara-  776,  46  L.  Ed.   1070. 

boo.  127  Wis.  1.  105  X.  W.  054.  The    fact    that    the    substance    of 

12  Kittanning  Borough  v.  Western  part  of  a  section  is  re-onacted  and 

Union  Teleg.   Co.,  26   Pa.   Sup.   Ct.  the    remainder    not    re-enacted    evi- 

346.     See  also  the   following  cases :  dences  an  intention  to  repeal  all  not 

Georgia:     Horn    v.    State,    114    Ga.  re-enacted.      Lawyer     v.     Carpenter 

509,  40  S.  E.  297.     Indiana:      Blu-  (Ark.   1906),  97   S.   W.  662,  663. 

meiithal  v.  Tibbits,  60  Ind.  70,  73,  is  Michigan  Telephone  Co.  v.  City 

66    N.     E.     159.     Michigan:     Good-  of   Benton   Harbor,    121   Mich.    512, 

rich  V.  Hackley-Phelps-Brunell  Co.,  80  N.  W.  386,  7  Am.  Elec.  Cas.  9. 
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In  such  a  case  whero  it  ddcs  imt  clcarlv  aj>p<'ar  tliat  tlio  lofjis- 
latiin^  intended  by  the  later  statute  to  resume  its  p()\v«'r  of 
control  over  the  city's  streets,  given  tlie  city  by  the  earlier 
enactment,  it  will  not  be  so  construed.'"*  The  rcjjeal  of  a 
statute  autiiorizing  every  street  railway  to  be  ojx-rated  by  such 
animal,  electric  or  other  power  as  the  municipal  authorities 
may  have  granted  will  not  destroy  its  effect  to  ratify  con- 
tracts in  existence  when  it  was  passed.'^  And  where  a  tele- 
phone company  has  erected  its  plant  under  the  general  as  well 
as  special  laws  and  has  maintained  and  continued  to  extend 
the  same,  or  has  made  substantial  improvements  upon  the 
strength  of  the  authority  granted  to  it  the  rights  acquired  in 
so  doing  cannot  be  impaired  or  interfered  with  by  subsequent 
legislation,  and  the  right  to  extend  the  system  within  the  city 
cannot  be  revoked  by  the  city  by  a  resolution  not  passed  in  the 
exercise  of  the  police  power.*''  A  general  repealing  clause  in 
an  act  is  a  legislative  expression  carrying  with  it  a  repealing 
effect  only  where  under  law  the  effect  would  be  the  same  with- 
out such  re])ealing  clause.*'^ 

§  174.  Construction  —  Prior  and  subsequent  statutes  —  Gen- 
eral and  special  laws  —  Repeal  —  Decisions. —  If  a  prior  law  is 
referred  tt>  and  adopt^'d  in  a  statute,  tlie  law  as  it  exists  is  in- 
cluded and  not  a  subsequent  modification  thereof,*^  and  a  tele- 
graph companies  act  intended  to  repeal  or  supersede  similar 

"City     of     Memphis     v.     Postal  18G8.    art.    8.    c.    2.3).    was    repealed 

Telep.  Cable  Co..  145  Fed.  (i02,  revg.  by  the  charter  act   of  cities   of  the 

in  part.   139  Fed.   707.  first  class  (Laws  1881,  c.  37.  p.  79)  ; 

'•''Blair    v.    City    of   Chicago,    201  and  also  that  Laws  of  1885.  c.   104, 

I'.    S.   400.   26   Slip.   Ct.   427.   .50   L.  p.    151:    Ccn.    Stat.    1901.    §§    1251, 

Ell.   801,  revg.   1.32   Fed.   848.  1252.     conferring      upon     telepiione 

1""  Duluth,  City  of.  v.  Duluth  companies  all  the  rights  given  to 
Teleph.  Co.,  84  Minn.  486,  87  N.  W.  telegraph  companies  by  Gen.  Stat. 
1128,  8  Am.  Elec.  Cas.  1.36;  North-  1868.  art.  8,  c.  23,  is  not  in  con- 
western  Teleph.  Exch.  Co.  v.  City  travention  of  the  requirements  of 
of  Minneapolis.  81  Minn.  140,  83  N.  the  Constitution,  art.  2.  §  16,  that 
W.  527.  86  X.  W.  69.  .53  L.  R.  A.  "no  law  .shall  be  revived  or 
175,  7  Am.  Elec.  Cas.  168,  179.  amended,  unless  the  new  act  contain 

17  City  of  Wichita  v.  Missouri  &  the  entire  act    revived,   or  the   sec- 

K.  Teleph.  Co.,  70  Kan.  441,  78  Pac.  tion  or  sections  amended. 
886,    holding   that    no    part    of    the  is  Postal     Teleg.     Cable     Co.     v. 

general   Telegraph   Act    (Gen.   Stat.  Southern  R.  Co.,  89  Fed.  190. 
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acts  will  have  that  effect.^^     Again,  the  intention  of  the  legis- 
lature to  repeal,  or  partially  repeal  or  amend  a  special  or  loca 
statute  by  a  statute  general  in  its  terms  and  application,  must 
be  manifest,  even  though  the  general  act  would  strictly    and 
but  for  the  special  law,  include  the  case  or  cases  provided  for 
bv  it  20     Where  a  statute  provides  for  the  construction  and 
niaintenance  of  telephone  lines  along  streets  and  highways  and 
confers  authority  upon  municipalities  in  relation  thereto    sub- 
iect  to  the  general  laws  in  reference  to  their  streets,  such  s  at- 
ute  is  not  repealed  by  a  subsequent  enactment,  providing  that 
municipal  authorities  may  regulate  or  prohibit  the  use  of  tele- 
phone poles  in  the  streets.^^     A  statute  which  permits  the  con- 
struction and  maintenance  of  an  overhead  trolley  system  does 
not  repeal  as  to  rate  of  speed  a  former  statute  regulatmg  the 
rate   of   speed   on   surface   roads.^^     So   a   statutory   right   to 
change  the  motive  power  of  a  street  railway  is  not  affected 
bv  a  subsequent  statute  prescribing  conditions  precedent  for 
construction  of  such  railways,  where  it  is  also  specified  that 
pre^aouslv   acquired   rights   shall   not   be    affected."     If   sub- 
'tantiallv  the  same  form  is  followed  in  the  re-enactment  of  a 
part  of ''the  State  Railroad  Law,  the  later  statute  constitutes 
a  continuation  of  the  prior  one,  even  though  that  is  repealed 
by  another  section  of  the  Railroad  Law;^^   and,  although  a 
former  act  is  somewhat  variant  from  the  language  of  a  later 
statute,  the  intention  of  the  legislature  may  be  gathered  there- 
from, as  well  also  as  from  the  concurrent  history  of  the  sub- 
.0  s'tate.  Home  Teleph.  Co.  v.  New       81  Hun    (N.  Y.),  263,  62  N.  Y.  St. 
Brunswick,  62  X.  J.  L.  172,  40  Atl.       K-  722    30  N    Y-  Supp.   .78,  5  Am 
„,„  Elec.  Cas.  524,  aflfd.,  146  N.  Y.  376, 

"'.^New  York.  X.  H.  &  11.   H.  Co.       67  X.  Y.  St.  R.  899,  41  N    E.  90. 
V    The  Bridgeport  Traction  Co..  65  23  Hudson    River    Teleph  _C^.    v. 

fonn  410  5  Am.  Elec.  Cas.  246,  Watervliet  T.  &  R.  Co.,  13o  X.  Y. 
no  3-^  ^tl.  953,  per  Baldwin,  J.,  393,  63  N.  Y.  St.  R.  642,  32  N.  E. 
;:;ti;g  Matter  of  Commrs.  of  Central  148,  31  Am.  St.  Rep.  838  4  Am. 
Park    5  X.  Y.  493,  497.  Elec.   Cas.   275,  revg.   61  Hun    (N 

21  Michigan  Teleph.  Co.  v.  City  of  Y.),  140,  39  N.  Y.  St.  R.  952  15 
Benton  Harbor,  121  Mich.  612,  80  N.  Y.  Supp.  752,  21  Civ.  Proc.  Rep. 
N.    W.    386,    7    Am.    Elec.    Cas.    9;       204.  xi  ■  u.     « 

Mich    Acts  1883,  p.  131,  §  4;   Pub.  =4  Roddy  v.   Brooklyn  Heights  R. 

Acts  Mich.  1895.  Xo.  215,  c.  22.  §  Co.  (Sup.  Ct.  N.  \.),  o2  K  Y. 
,^  Supp.  885,  23  Misc.  Rep.  3<3,  o2  N. 

iii'Martineau  v.  Rochester  Ry.  Co.,       Y.  Supp.  885. 
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jcct  and  ibiit  of  the  jjiirtieular  act  in  qiiostion.-'*  Again,  a 
general  .statute  making  the  approval  «»f  railway  eonnnissioners 
a  prerequisite  to  street  railways  crossing  steam  railroads  at 
grade,  does  not  affect  a  prior  special  statute  permitting  an 
electric  street  railway  to  cross  a  steam  railway  at  a  certain 
point.^"  And  where  general  legislation  follows  a  special  char- 
ter on  the  same  subject,  and  it  does  not  in  terms  or  by  necessary 
construction  repeal  the  i)articular  grant,  the  two  will  stand 
together;  one  as  the  general  law  of  the  land,  and  the  other  as 
the  law  of  the  j);irticuhir  case.-' 

§  175,  Construction  —  Statutes  —  Ordinances  —  Telegraph 
and  telephone  decisions. —  A  statute  })r()viding  for  the  construc- 
tion and  maintenanee  of  a  telegraph  line  upon  a  railroad  right 
of  way,  which  compels  arbitration  for  the  injury  sustained, 
and  makes  no  j)rovision  for  enforcing  the  award,  is  unconsti- 
tutional.^^ l>ut  a  statute  may  corjstitutionally  fix  the  ma.xi- 
mum    rental    rate    for    tele})hones.-''      Again,    a    State    statute, 


-■'•  I'nitcd  Slatrs  Kicc-.  Li<,'lit  Co. 
V.  Hoss,  y  App.  D.  C.  'joS.  24  Waxli. 
L.  Ropr.  775;  appeal  denied,  "24 
Wash.  L.  Rcpr.  8:J8. 

-•«5Ne\v  York,  N.  H.  &  11.  R.  Co. 
V.  Bridgi'i)ort  Traction  Co.,  G.j  Conn. 
410,  5  Am.  EU'c.  Cas.  24G,  32  All. 
9,>;i,  Pub.  Acts  Conn.,  18!).3,  p.  307, 
required  consent  of  mayor  and  com- 
mon council  for  construction  in 
streets;  Pul).  Acts  1893,  p.  30 1,  c. 
208.  amending  c,  168,  of  Pub.  Acts 
1880,  required  approval  of  railroad 
commissioners  as  stated  in  text. 
Tliis  act  went  into  etTect  June  30tli, 
although  passed  June  14th.  On 
June  28th,  permission  was  given  by 
the  legislature  to  construct  certain 
grade  crossings  in  a  particular  way. 
By  Pub.  Acts  of  1893,  p.  308,  §  3, 
the  city  authorities  had  "  exclusive 
direction  over  the  placing  or  locat- 
ing of  any  tracks,  wires,  conduc- 
tors," etc.  By  an  amendment  to  its 
charter,     approved    June     23d,     the 
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st  rei't  railway  i<)ni|)any  was  autlior- 
ized  (Special  Acts  1893,  p.  84(i),  to 
equip  its  lines  with  electric  power, 
etc. 

■^^  New  York.  X.  II.  &  II.  H.  C<.. 
v.  The  Bridgeport  Tract.  Co.,  C) 
Conn.  410,  5  Am.  Klec.  Cas.  24(5, 
2.)o.  32  Atl.  953.  per  Baldwin,  J., 
citing  State  v.  Stolt,  17  Wall.  (U. 
S.)    425,  436. 

2«  Southwestern  1!.  Co.  v.  South- 
ern &  Atl.  Teleg.  Co.,  46  (in.  43,  12 
Am.  Rep.  585,  1  Am.  Elec.  Cas.  32; 
Ga.  Const.  18G8;  Ga.  Act,  Aug.  20, 
1872. 

20  Johnson  v.  State  of  Indiana, 
113  Ind.  143,  2  Am.  Elec.  Cas.  22, 
15  N.  E.  215;  Act  of  Ind.,  April  13, 
1885;  Ind.  Acts  1885,  pp.  227,  228; 
Act  of  Ind.,  April  8,  1885;  Acts  of 
1885,  p.  151;  Central  Un.  Teleph. 
Co.  v.  State.  Falley,  118  Ind.  144, 
10  Am.  St.  Rep.  114,  19  X.  E.  604, 
2  Am.  Elec.  Cas.  27. 
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giving  the  same  rights  within  the   State  as   the  Post  Roads 
Act,^*^   is  subordinate  thereto  in  relation  to  construction  ol  a 
telegraph  line  over  a  railroad  right  of  way.=^^     It  is  held  m 
Massachusetts  that  a  statute  may  be  constitutional,  even  though 
it  makes  no  provision  for  compensation  to  abutting  owners  lor 
the  use  of  streets  in  the  erection  of  poles  and  stringing  of  wires 
thereon.32     ^^d  in   Iowa  the  question  of  unconstitutionality 
of  a  statute  because  of  a  failure  to  provide  such  compensation 
will  not  be  considered  in  quo  warranto  proceedings  by  the  State, 
onlv  to  oust  a  telephone  company  from  the  city's  streets;  nor 
in  "such   proceedings   will   an   ordinance  granting   a   franchise 
within  the  power  of  the  city  be  declared  void  because  of  an 
irregiilaritv  in  the  passage  of  the  enactment.^^     In  Montana 
the   code   provision   authorizing   telephone   companies   to   con- 
struct lines  along  any  of  the  public  roads  is  a  general  law  ap- 
plicable to  all  corporations  and  individuals  transacting  business 
of  the  kind  named  therein;  and  it  does  not  discriminate  be- 
tween domestic  and  foreign  corporations  where  the  latter  have 
complied  with  other  code  provisions  prescribing  the  conditions 
on  which  such  foreign  corporations  may  do  business  within  the 
State.-^-*     But  where  the  State  Constitution  directs  the  legis- 
lature to  give  effect  by  general  law  to  its  provision  authorizing 
the  maintenance  of  telephone  lines  within  the  State  a  statute 
violates   such   provision  where   it  merely  empowers   telephone 
companies  to  maintain  their  lines  along  public  highways  out- 
side of  incorporated  cities  and  so  fails  to  provide  for  the  car- 
rying on  of  such  business  in  cities;  nor  is  such  conflict  rem- 
edied by  a  code  provision  which  confers  upon  cities  the  power 
to  regulate  within  city  limits  the  erection  of  poles  and  string- 
ing of  wires. '^^     In   Mississippi  the  power  to  permit  the  re- 

30  \cU  of  CoiT-ress  of  July  24,  33  State  v.  Nebraska  Telephone 
1866  and   1872.     °  Co.,  127  Iowa  194,  103  N.  W.  120. 

31  Postal  Teleg.  Cable  Co.  v.  Mor-  34  State  v.  City  of  Red  Lodge,  30 
gan's  La.  &  T.  R.  &  SS.  Co.,  49  La.  Mont.  338,  342,  76  Pac.  758;  Civ. 
Ann.  58,  21  So.  183,  6  Am.  Elec.  Code  §  1000;  Civ.  Code  §  1030  et 
Cas.  183;  La.  Act  of  1880,  No.  124.  seq.;   Act  1901,  p.  150. 

32  Pierce  v.  Drew,  136  Mass.  75,  35  State,  Crumb  v.  City  of  Helena 
40  Am.  Rep.  7,  1  Am.  Elec.  Cas.  (Mont.  1906),  85  Pac.  744;  Const. 
571-  Mass.  Pub.  Acts.  c.  109.  §§  art.  15,  §  14;  Sess.  Laws  1905,  p. 
1-11,  15.  But  see  chapters  XVI  and  122,  c.  55;  Polit.  Code  §  4800,  subd. 
XVII  on  Compensation,  herein.  43,    as   am'd    by    Sess.    Laws    1897. 

p.  203. 
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moval  of  trees  or  limbs  thereof  is  ii<>i  (■..nicrrt'd  by  a  statute 
authorizing  supervisors  to  permit  the  erci'lioii  of  teleo;raj)h 
lines  in  highways."^''  If  an  ordinance  diseriminates  against 
one  of  several  telephone  eonipanies,  is  oppressive  and  nnreason- 
able,  and  eonstitutes  elass  legislation,  it  will  not  be  upheld, 
(•\('n  thouuh  it  is  not  unconstitiitionai.'''^  But  a  statute  author- 
izing eondenmation  proceedings  of  a  furn|)il<e  for  telegrajdi 
])nr])oses  is  eonstitntioiuil,^^  A  telejiraj)h  conij)an_v  fornnMl  un- 
der the  Xow  \'ork  Law,  of  is|.s,  for  the  ])urpose  of  trans- 
mitting stock  <]uotations  and  other  information,  is  a  public 
corporation  and  cannot  unlawfully  discriminate/''*^  Again, 
the  power  to  direct  the  opening  of  telegraph  offices  for  com- 
mercial purposes  is  not  conferred  by  a  statute  authorizing  the 
railroad  commissioners  to  tix  rates  for  transmission  of  mes- 
sages."*" If  a  statute  authorizes  tiie  taking  of  the  property 
or  easements  of  private  corporations  for  puldic  pnri)oses  or 
internal  imj)roveinents,  it  em|)owers  a  t(degraph  company  to 
condemn  a  lailroail  right  (d'  way  for  its  line."*'  What  are 
known  as  the  Pacific  Hailroad  Acts  cannot  Ix;  construed  as 
granting  a  right  to  construct  and  nuiintain  a  raili-oad  alone, 
but  recpiirc  the  construction  and  maintenance  ot"  both  a  rail- 
road  and   telegTaph    line.'-      A::ain,   a   statute  becomes  a  part 


:<«  Clay  v.  Postal  Toleg.  Cable  Co., 
70  Miss.  40G.   11    So.  f^S. 

3"  Hannibal  v.  Missouri  &  Kansas 
Tclcph.  Co.,  31  Mo.  App.  2.},  2  Am. 
Elec.  Cas.    146. 

38  State,  Trenton  &  N.  B.  Tump. 
Co.  V.  American  &  European  Com- 
mercial N.  Agency,  43  N.  J.  L.  381, 
1  Am.  Elec.  Cas.  343.  X.  .T.  l>v. 
Stat.,  p.  1174;  Pamph.  L.  of  ISSO. 
p.  201.  §  2. 

3!>  Friedman  v.  Gold  &  Stock 
Teleg.  Co..  32  Thin  (X.  Y. ) .  4.  1 
Am.  Elec.  Cas.  G21  ;  X.  Y.  Laws  of 
1848,  c.  265,  c.  265  repealed. 

40  State,  Railroad  Commissioners 
V.  Western  Un.  Teleg.  Co.,  113  N. 
C.  213,  4  Am.  Elec.  Cas.  586.  IS  S. 
E.  389:  Laws  of  N.  C,  1891,  c. 
320,    §    -IC:    :\Tayo    v.    Western    Un. 
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'I'.leg.  Co.,  112  X.  C.  343,  16  S.  E. 
1006. 

"  .Mnhilc  &  0.  R.  Co.  V.  Postal 
Teleg.  Cahle  Co.,  101  Tenn.  62,  46  S. 
\V.  571,  41  L.  R.  A.  403,  10  Am.  & 
Kng.  R.  Ca.s.  (X.  S.)  867,  8  Am.  & 
i:ng.  Corp.  Cas.  (X.  S.)  505;  Tenn. 
.\(ts  of  1 885,  c.  135  (Shannon's 
Code.  §§    1868.    1871). 

■»■-  Tnited  States  v.  I^nion  Pacific 
Ry.  Co.  &  Western  Un.  Teleg.  Co.. 
]<iO  U.  S.  1,  16  Sup.  Ct  190,  40  L. 
ImI.  3H).  6  Am.  Elec.  Cas.  697.  3 
Am.  Elec.  Cas.  563.  These  cases  are 
considered  at  length  in  the  first  part 
of  this  work.  Acts  of  Congress. 
Aug.  7,  1888,  c.  772,  25  Stat.  382. 
supplomontary  to  Act  of  July  1. 
1862,  c.  120.  12  Stat.  489;  Act  of 
July  2,   1864,  c.   216,   13   Stftt.   356, 
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of  telegraph  contracts  for  sending  messages,  when  it  makes  the 
company  liable  for  the  non-delivery  of  despatches  given  into 
its  care  and  for  all  mistakes  in  transmitting  messages  made 
by  anv  person  in  its  employ,  and  which  also  declares  that  such 
company  shall  not  be  exempted  from  any  snch  liability  by 
reason  of  any  clause,  condition  or  agTcement  contained  in  its 
printed  blanks.^^ 

§   176.     Construction   —    Constitution   —   Statutes  —   Ordi- 
nances—  Street  railway  decisions.— A  street  railway  which  car- 
ries both  freight  and  passengers  over  part   of   its  lines,   and 
which  includes  more  than  140  miles  of  tracks,  part  of  which 
are  used  by  cars  from  lines  running  to  other  towns,   consti- 
tutes  a  work  of  internal   improvement   within    the   Michigan 
Constitution.''^     But  a  statute  which  authorizes  a  change  of 
motive  power  of  a  street  railway,  to  electricity,  relates  only  to 
a  public  easement,  and  does  not  create  an  additional  easement 
without   compensation   to   abutting  owners,    and   is,    therefore, 
not   unconstitutional."^     And   existing  rights   in   a   street    are 
not  lost  to  companies  by  accepting  an  ordinance  granting   a 
change  from  animal  to  cable  or  electric  power  in  the  operation 
of  railways. ■"'     The  erection  of  poles  and  wires  is  not  included 
in  a  statute  authorizing  the  use  of  electric  and  chemical  motors 
for  street  cars  with  the  city's  consent."'      In  case  of  a  grant 
of  certain  privileges  and  powers  as  to  a  street  railway,  if  there 
exists  a  doubt  as  to  the  extent  of  the  grant,  or  any  ambiguity 
.    as  to  its  terms,  such  doubt  must  be  resolved  against,  and  such 
ambig-uity  must  operate  against,  the  grantee,  in  favor  of  the 

and  other  acts  amendatory  of  Acts  N.  J.  Act  of   1898    (Paniph.   L.,  p. 

^jf  j8g.2  241;   Gen.  Stat.,  p.  3210). 

43  Kemp  V.  Western  Un.  Teleg.  4.-,  Blair  v.  City  of  Chicago,  201 
Co  28  Neb.  661,  44  N.  W.  1064.  U.  S.  400,  26  Sup.  Ct.  427,  50  L. 
30  Am.  &  Eng.  Corp.  Cas.  608,  26  Ed.  801   revg.  132  Fed.  848. 

\m    St.  Rep.  303.  3  Am.  Elec.  Cas.  *'  State,     Green     v.     Trenton     & 

711    715,  per  Maxwell,  J.;  Neb.  Act       Trenton  H.  R.  Co.,  54  N.  J.  L.  92, 

of  1883    §  r^  4   -^^"-   E^^^-   ^^^-   ^°'  ^^   ^*^-   "^^^' 

44  Attorney-General  v.  Pingree  N.  J.  Act  of  1886,  Rev.  Supp.,  p. 
(Mich  1899),  79  N.  W.  814;  Mich.  369,  §  30;  State,  Halsey  v.  Newark 
Const     art    14    §  9.  &  Newark   Pass   Ry.  Co..   54  N.  J. 

4r.  State,      Roebling     v.      Trenton       L.    102,   4    Am.    Elec.   Cas.    102,   23 


Pass.    R.    Co.,    58    N.    J.    L.    666,   6       All.  284. 
Am.   Elec.   Cas.    137,   34   Atl.    1090: 

21 
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§     I76a  CONSTRUCTION  CONSTITUTIONS, 

public.'*®  An  ordinance  is  not  unreasonable^  which  authorizes 
the  laying'  of  double  tracks  wlioio  the  statute  expressly  pro- 
vides that  a  municipal  board  may  designate  the  nmnhfr  of 
tracks  which  may  be  laid  in  the  city."*"  Again,  the  crossing 
of  steam  railroads  by  an  electric  street  railway  is  witiiin  a 
statute  providing  for  the  appointment  of  connnissioners  to  de- 
termine the  manner  in  which  intersecting  railroads  shall  cross 
each  other.'^'*  But  the  General  Raiload  Law  (»f  Xew  York  of 
1850,^^  as  to  nonliability  for  injuries  to  passengers  riding  on 
platforms,  does  not  ai)ply  to  street  railroads.''^ 

§  17r)a.  Construction  of  ordinances  —  Extension  of  franchise 
—  Rates  of  fare  —  Impairment  clause  of  Constitution. —  In  con- 
struing municipal  ordinances  dealing  with  iin|)ortant  matters 
such  as  extensions  of  street  railway  franchises  it  may  reason- 
ably be  presumed  that  no  provision  escaped  attention  or  was 
misunderstood,  and,  while  a  mistake  might  occur  in  one  ordi- 
nance, it  will  not  be  supposed  that  the  mistake  occurred  in 
four  ordinances  dealing  with  tbe  same  subject.  Ordinances 
granting  an  extension  to  a  consolidated  street  railway  corpora- 
lion,  possessing  franchises  expiring  at  different  times,  on  con- 
ditions involving  great  expense  to  the  corporation  and  result- 
ing in  substantial  benefits  to  tiie  public  as  to  transfers  or  single 
fares  and  relating  to  the  entire  system  as  well  as  to  tbe  ex- 
tensions granted,  and  providing  that  the  right  granted  termi- 
nate with  the  then  existing  grants  of  the  main  line  at  a  specified 
date  later  than  that  of  termination  of  some  of  the  franchises, 
amount,  on  the  acceptance  by  the  company  and  compliance 
with  the  condrtions,  to  a  contract  within  the  protection  of  the 

■•8  State,   Green   Pros.    v.    Inhabit-  4  Am.  Elec.  Cas.  239,  atTd.,  144  N. 

ants  of  City   of  Trenton.   54   N.  J.  V.  445,  G4  N.   V.   St.   R.   37,  30  N. 

L.  92,  4  Am.  Elee.  Cas.  33,  23  Atl.  E.  .392;   X.  V.  Laws   1892,  c.   56.5,  § 

281.  12. 

-testate,  Kennelly  v.  Jersey  City  gi  Laws  of  1850,  c.  140,  §  C.     See 

(N.  J.  Sup.  Ct.,  1894),  5  Am.  Elec.  3  Cuniniings  &  Gilbert's  Annot.  Gen. 

Cas,     146     (Pub.    Laws    of    N.    J.,  Laws  N.  V.,  p.  3103,  Railroad  Law 

1859,   p.   550,   §   7).  L.   1890,  c.  565,  §  53,  as  am'd  by  L. 

50  Port  Richmond  &  P.  P.  Elec.  R.  1892,  c.  076. 

Co.  V.  Staten   Island  Rapid   Trans.  '•-  Wood  v.  Brooklyn  City  R.  Co., 

Ry.  Co.,  71  Hun  (N.  Y.),  179,  54  N.  5  N.  Y.  App.  Div.  492,  6  Am.  Elec. 

Y.  Rf.   R.  319.  24   X.  Y.   Supp.  566.  Cas.  429.  38  X.  Y.  Supp.  1077. 
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impairment  clause  of  the  Constitution  extending  the  various 
franchise,  to  that  date;  the  period,  in  this  case  of  four  years, 
not  being  an  unreasonable  one  in  view  of  the  substantial  bene- 
fits accruing  to  the  publio.^^ 

§  177      Construction   —   Constitution   -   Statutes   -   Ordi- 
nances—Street   railway    decisions    continued.— A    lessee    may 
claim  the  same  authority  to  maintain  an  electric  street-rail- 
way under  an  ordinance,  as  its  lessor  might  have  done  i± 
a  statute  makes  municipal  consent  a  prerequisite  to  the  con- 
struction of  a  street  railway  a  refusal  precludes  the  right  to 
commence  construction.^^     Again,  no  right  of  eminent  domain 
or  other  provision  for  acquiring  a  right  of  way  against  abut- 
ting owners,  is  provided  by  the  Pennsylvania  statute  of  1889, 
regulating  the  construction  of  street  railways.««     The  Penn- 
svTvania  Act  of  1869,  which  confers  a  right  to  railroad  com- 
panies to  take  lands  of  a  turnpike  company,  constitutes,  it  is 
held    a  provision  of  all  charters  granted  prior  to  the  genera 
act   of    1849^^      A    statute    authorizing   the   construction    and 
maintenance  of  an   inclined   plane   railway   is   not  subject  to 
the  objection  that  it  is  a  special  act  not  having  uniform  opera- 
tion,   and    conferring    corporate    powers,    and    so    unconstitu- 
tional.^* 

53  Cleveland  v.  Cleveland   Electric  -  Pennsylv;ania    R.    Co.   v     Mont- 

Ry  Co.,  201  U.  S.  529,  50  L.  Ed.  gomery  Co.  P.  Ry.  Co.  167  Penn. 
26  Sup  Ct.  following  Cleveland  v.  St.  62,  46  An,.  St.  ReP  6o9  5  Am. 
ctvela'nd  City  Ry.  Co.,  194  U.  S.  E.e.  Cas.  166,  .31  AtL  ^68  ^e 
517  as  to  the  power  of  the  city  Lockhart  v.  Craig  St  Ry  Co.  St. 
council  of  Cleveland  to  pass  ordi-  Ky.,  139  Penn.  St- 419,  3  Am.  Elec. 
:Z  d^Llhing  the  rL  of  fare  Cas.  314  315,  320,  21  Atl  26  ,ues 
on  street  railways  in  view  of  the  t.on  as  to  constitutionality  of  acts 
contracts  contained  in  ordinances  under  which  electric  -i  way  eon. 
theretofore  passed  in  regard  to  panics'  charters  were  granted,  and 
\l^^^  s  the  validity  of  ordinances  as  to  con- 

'*'TRe?verrPhiladelphia  Traction       struction  and  operation;   hoth  held 

Co.,  152  Penn.  St.  153.  4  An,.  Elec.       ^«"^t^tut>°°f "  .      ,     r,,     r,     Co     v 

94.    •?!   \tl    516  57  Philadelphia    &    T.    R.    Co.    v. 

i^LWvania     R.     R.     CO.     v.       Philadelphia  (C.  P.,  Penn.)    6  Pe-„^ 

Mo^tgomeo-  Co.nty  Pass.  Ry.  Co..  D-'-  f^P'/f  =» •  l^/t'lT 

1(17   Penn    St.  62,  46  Am.  St.   Rep.  17,  1869;  Act  of  1849,  P.  L.  79. 

Z.  5  Atn    Elec.'  Cas.  166,  31  Atl.  "  I^uisvi.le  ^-t  ^o^  v.  C.nc.. 

..S.     see   c.    XVI...    herein,    as    to  --/J^^^'^f .  App.^S6,  .2  U.  S.  C. 
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S  178.  Construction  —  Statutes  and  ordinances  —  Electric 
light  corporations. —  A  iminicipal  «;raiit  of  a  fiaiu-liisc  t..  erect 
polos  and  wires  for  electric  lighting  is  within  a  Code  provision 
requiring  all  ordinuuees  for  the  erection  of  electric  light  plants 
to  be  submitted  to  popular  vote.^"  It  is  held  in  a  ^lissouri 
case  that  the  maintenance  of  electric  light  wires  under  streets 
is  not  authorized  by  a  statute  passed  before  the  existence  of 
electric  lighting,  authorizing  gas  companies  to  maintain  gas- 
pipes  in  streets.''"  A  corporation  may  tile  an  amended  certifi- 
cate to  produce  gas  and  electric  light  under  the  New  York 
statute,  although  incorporated  as  a  gas  comi)anv."'  JV)les  set 
in  the  ground  with  wire  connections  for  electrical  purposes  are 
within  the  uieauing  of  tlie   Meehaiii<-s'  T-ien   T.aw  cd'  ()ree<>u."- 

S  ITsa.  Construction  —  Cutting;  electric  light  wires  —  Mov- 
ing buildings —"  Any  such  company."— lu  .Massachusetts  the 
statutes  are  held  t<>  ;ipp]_v  t<>  electric  light  comi)anies  where 
they  provide  in  substance  as  follows:  (1)  Ft»r  the  transmis- 
sion of  intelligence  bv  electricity  and  peniiit,  after  notice,  the 
cutting  of  telegraj)!!  or  telephone  wires  when  r(M|uired  to  move 
a  building  (•!•  fur  anv  other  necessary  purp<»se,  (2)  making  all 
provisions  of  law,  i-elative  to  grants  of  authority  to  (>ri'ct  and 
maintain  telegraph  and  tolej)h<»ne  lines  and  emjuiwering  cities 
and  towns  to  regulate  the  same,  so  far  as  applicable,  aj)i)ly  to 
lines  for  the  transmission  vi  electricity  for  the  ])urpose  of  light- 
ing, also  to  Hues  for  the  transmission  of  electricity  for  the 
purpose  of  heating  or  ])ower  except  lines  for  heat  or  power 
used  by  street  railway  companies,  the  right  granted  by  the 
first  statute  being  subject  to  the  provision  that  the  company 
sliould  not  incommode  the  public  use  of  highways  or  public 
roads,  and  the  moving  of  a  building  being  recognized  by  stat- 

■''9  Keokuk   v.  Ft.  Wayne  Elco.   L.  ci  People,    Municipal    Gas   Co.    of 

Co.,    90    Iowa    67,    57    N.    W.    689;  Albany  v.   Rice,   138  N.   Y.   1.51,  3.3 

Jowa  Code,  §  471.  N.    E.    846,   this  case   is   fully   eon- 

00  State,    Laclede    Gas    L.    Co.    v.  sidered   under   chapter    In    Incorpo- 

Murphy,    130  Mo.    10,   5   Am.    Elec.  ration,  etc.,  §  205,  herein. 

Cas.  71,  31  S.  W.  594,  affd..  170  U.  c a  Forbes  v.  Williauiantic  F.  Elec. 

S.    78,    18    Sup.   Ct.    505.     Examine  Co.,    19    Or.    61,    20    Am.    St.    Rep. 

State,   Natural    Subway   Co.    v.    St.  793,  3  Am.  Elec.  Cas.  527,  23  Pac. 

Louis,   145  Mo.  551,  46   S.  W.  981,  470;  Hill's  Code,  Or.,  §  3669. 
4l  L.  a.  a.  113. 
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ute  as  a  use  of  the  liigliway  and  the  words  "  any  such  com- 
pany "  in  the  act  applying  to  the  transmission  of  intelligence 
by  electricity,  and  permitting  the  cutting,  disconnection  or  re- 
moval of  wires  "  of  any  such  company  "  whenever  necessary  to 
remove  a  building,  etc.,  refer  to  any  company  within  the  pur- 
view of  the  statute  and  gives  the  right  to  cut  electric  light 
wires  after  compliance  with  the  statutory  provisions  as  to  no- 
tice and  permission  from  the  proper  authorities.*^'^ 

§  179.  Construction  —  Penalty  statutes  and  ordinances. — 
Statutes  imposing  a  penalty  must  be  strictly  construed.  The 
law  will  intend  nothing  in  favor  of  the  imposition  of  a  pen- 
alty. It  must  appear  upon  such  strict  construction  that  there 
has  been  a  clear  violation  of  the  statutory  obligation  for  which 
the  penalty  is  imj)osed."^  Again,  courts  cannot  create  a  pen- 
alty by  construction,  but  must  avoid  it  by  construction,  unless 
it  is  brought  within  the  necessary  meaning  and  letter  of  the 
act  creating  it.^^  This  rule  of  strict  construction  also  applies 
to  the  power  to  pass  an  ordinance  and  to  impose  a  penalty  for 
its  violation,  and  it  is  not  extended  by  implication  to  persons 
or  things  not  expressly  within  the  terms  of  such  power. ^'^  So 
statutes,  providing  as  to  neglect  or  refusal  to  receive  and 
transmit  telegrams,  etc.,  under  i)enalty,  are  not  remedial,  but 
are  rather  to  be  construed  as  penal  acts.**'     But  it  is  held  that 

«3  A.    M.    Pvichaids    Bldg.    Mox  iiij,'  pi  n   In.   Tcleg.   Co.   v.    Walker,    102 

Co.    V.    Boston    Electric   Light    Co..  hid.   .ino,    1    Am.   Elec.   Cas.   780,  2 

188  Mass.  265,  74  X.  E.  350;   Pub.  X.  E.  137. 

Stat.  c.   109,  §§  2,   16,  17,  18;   Stat.  «•■•  Western   Vn.   Teleg.  Co.  v.  Ax- 

1869,  c.  141,  §  1;  Stat.  1883.  c.  221,  tell.   G9  Ind.   199,   1   Am.   Elec.  Cas. 

§    1;    Stat.    1895,   c.    150,  §    1,   Rev.  295:  1  Rev.  Stat.  Ind.,  1876,  p.  868. 

Laws.  c.    122,   §  28.  c«  Kiel  v.  Chicago.  17G  111.  137,52 

oiThnrn    v.    Alta    Teleg.    Co..    15  X.  E.  29.  revg.  69  111.  Af)p.  685. 

Cal.    472.    Allen's    Teleg.    Cas.    146.  c-  Burnett  v.  Western  Un.  Teleg. 

148.  per  Baldwin,  J.;   Western  Un.  Co.,  39  Mo.  App.  599,  3  Am.  Elec. 

Teleg.  Co.  v.  Harding,  103  Ind.  505,  Cas.  687,  691.     See  also  cases  above 

3  X.  E.  172,   1  Am.  Elec.  Cas.  814.  cited  under  this  section,  and  chap- 

818,    per   Mitchell.    C.   J.;    Western  ters  IX   and  XXXII,  herein,  as  to 

Un.   Teleg.  Co.  v.   Mossier,  95   Ind.  penalty  statutes. 

29,  1  Am.  Elec.  Cas.  647,  648;  Reese  The     rule     that      penal     statutes 

V.  Western  Un.  Teleg.  Co.,  123  Ind.  should  be  strictly  construed,  applies 

294.  3  Am.   Elec.  Cas.   640.  645.  24  to    a    penalty    statute    as    to    trans- 

X.  E.   163,  per  Berkshire,  J.;   West-  mitting  messages  incorrectly.     Mar- 
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§179       CONSTnLCTION  CONSTITLTIONS,     STATUTES,    ETC. 

Statutes  obligating'  telegraph  companies  to  receive  despatches 
to  and  from  other  telegraph  lines  are,  though  penal  to  the 
offender,  generally  beneficial,  and  should,  therefore,  be  equita- 
bly construed."^ 

Hhall   V.   Western  Union  Teleg.  Co.,  "»  United    States    Teleg.     Co.     v. 

79   Miss.   154,    102,   27    So.   614,   89  Western   Un.    Teleg.    Co.,   .IG    Barb. 

Am.    St.    Rep.    585;    Code    1892,    §  (N.  Y.)   40,  Allen's  Teleg.  Cas.  254, 

4326.  257. 
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CORPORATE    POWERS.  §     180 

§  213.     Legislative    right    to    alter,       §  214.     Insolvency  and  receivership 
annul     or     revoke     fran-  decisions, 

chises  continued. 

§  180.  Incorporation  —  Franchise  —  Generally  —  General 
and  special  laws. —  In  nearly  all  the  States  there  are  constitu- 
tional ])ruvisions  requiring  corporations  to  be  formed  under 
general,  and  not  special  laws,  and  in  a  few  States  certain  pro- 
visions are  made  by  the  Constitution  as  to  the  formation  of 
certain  kinds  or  classes  of  corporations.^  So,  in  a  Pennsyl- 
vania case,  it  is  said,  "  Our  system  of  street  passenger  rail- 
ways had  its  origin  in  the  days  of  special  legislation.  Each 
company  then  had  its  own  act  of  incorporation,  in  which  its 
route  was  described  and  powers  defined.  These  companies 
were  confined  to  the  cities  and  large  towns  of  the  State. 
*  *  *  After  the  adoption  of  the  new  Constitution  the  prac- 
tice of  separate  legislation  for  each  company  became  impracti- 
cable, and  in  1878  a  general  law  was  passed  providing  for  the 
organization  of  street  railway  companies."  ^  The  New  York 
constitutional  provision  against  private  and  local  laws  does  not 
affect  previously  existing  legislation.^  In  a  late  case  in  the 
same  State  it  is  held  that  the  Laws  of  1896,  validating  de- 
fective proceedings  to  obtain  authority  to  maintain  street  rail- 
roads, are  not  within  the  inhibition  of  the  Constitution  as  to 
passing  private  or  local  laws  altering  highways,  since  said  laws 
are  not  directed  to  any  particular  railroad  or  locality,  and  are, 
therefore,  general  in  their  scope  and  operation.*  One  princi- 
ple, however,  obtains  with  relation  to  the  control  by  the  State 
of  public  service  corporations,  and  that  is,  such  control  is 
limited  by  constitutional  provisions  as  to  protection  of  prop- 
erty, which  provisions  prohibit  its  owners  being  deprived  there- 

1  See  3  Cook  on  Corp.  (4th  ed.),  157  N.  Y.  453,  52  N.  E.  545,  43 
pp.  2363-2660;  for  compilation  of  L.  R.  A.  236,  affg.  89  Hun  (N.  Y.), 
constitutional  and  statutory  provi-  213,  6  N.  Y.  St.  Rep.  16,  34  N.  Y. 
sions.  (The  work  was  published  in  Supp.  1044,  28  Chic.  L.  News,  34; 
1898.)  N.  Y.  Const.,  art.  3,  §  18,  as  amend- 

2  Pennsylvania    R.    Co.    v.    Mont-  ed  in  1874,  and  in  revision,  1894. 
gomery     Co.     Pass.     Ry.     Co.,     167  •*  Kittinger  v.  Buffalo  Tract.  Co., 
Penn.   St.   62,  Am.   St.   Rep.  659,  5  160  N.  Y.  377,  54  N.  E.  1081,  affg. 
Am.    Elec.    Cas.    166,    167,    31    Atl.  49  N.  Y.  St.  R.  713,  25  N.  Y.  App. 
468.  per  Williams,  J.  Div.  329 ;  N.  Y.  Const.,  art.  3,  §  18. 


3  Ingersoll  v.  Nassau  Elec.  R.  Co., 
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of  by  oppressive  action  on  the  part  of  the  State  without  due 
process  of  law  or  just  compensation.* 

§  Isl.  Incorporation  —  Franchise  —  Generally  —  General 
and  special  laws  continued. —  in  (l('t('riiiiiiiii<j;  the  <-oiistruc'li<»n  <>f 
a  constitutional  provision  against  creating  corporations  by  spe- 
cial acts,  it  is  an  important  factor  that  the  legislature  has  for 
a  long  period  of  time,  with  the  acquiescence  of  the  people, 
exercised  the  power  to  regulate  corporations  by  special  acts. 
And  the  legislative  control  of  the  rates  of  fare  of  a  street 
railway  corporation  in  cities  of  over  100,000  population  is  not 
in  conflict  with  a  constitutional  provision  against  the  creation 
of  corporations  by  special  act."  In  ^Maryland  the  Amendatory 
Act  of  1884'  was  supposed  to  have  been  passed  in  order  to 
remove  all  possible  doubt  as  to  the  authority  under  the  Gen- 
eral Incorporation  Law  **  for  incorporating  telephone  companies, 
but  it  was  iield  that  "  telegraph  "  included  "  telpehone."  "  The 
fact  that  an  electric  corporation  has  a  general  vState  charter 
gives  it  no  right  to  use  the  city  streets  for  its  poles  and  wires"' 
A  franchise  by  legislative  grant  has  the  legal  character  of  an 
estate  in  property."  Where  a  Constitution  provides  that  "  The 
State  shall  not  be  a  party  to  or  interested  in  any  work  of  inter- 
nal improvement,  nor  engaged  in  carrying  on  such  work,"  *^ 
it  is  held  that  the  State  cannot  authorize  the  purchase  and  oper- 
ation of  any  street  railway  or  railways  wholly  or  partly  within 
a  certain  city,  since  it  cannot  do,  by  means  of  agencies  of  its 
own  creation,  what  it  cannot  do  itself. ^^     In  a  case  decided 

6  Western    Union    Teleg.    Co.    v.       399,  7    Atl.  809,  59  Am.   Rep.    1G7, 
Myatt,  98  Fed.  335.  16   Am.  &   Eng.    Corp.  Cas.   219,  2 

«  Indianapolis  v.   Navin,   151    Ind.  Am.  Elec.  Cas.  416. 

139,  47  N.  E.  525,  41  L.  R.  A.  337,  lo  Chicago  Gen.  St.  R.  Co.  v.  El- 

14  Nat.  Corp.  Rep.  774;   rehearing  litott    (U.  S.  C.  C,  N.  D.  111.),  83 

denied,   151  Ind.   156,  61   N.  E.  80,  Fed.  941. 

41  L.  R.  A.  344,  30  Chic.  L.  News,  i»  Oakland    R.    Co.    v.    Oakland, 

414;  Ind.  Const.,  art  11,  §  13.     See  Brooklyn  &  F.  R.  Co.,  45  Cal.  365. 

§  161,  herein.  i-Mich.  Const.,  art.  14,  §  9.     For 

7  Chap.  3G0.  other  like  constitutional  provisions. 

8  Act    of    1868,    chap.    471,    §183,  see  3  Cook  on  Corp.    (4th  ed.),  pp. 
covering  telegraphs.  2362-2660. 

!>  Chesapeake   &   Potomac   Teleph.  is  Attorney-General     v.      Pingree, 

Co.  of  Baltimore  v.  The  Baltimore       120  ^lich.,  550,  79  N.  W.  814;  Mich. 
&  0.  Teleg.  Co.  of  Baltimore,  66  Md.       Act,   March   24,   1899. 
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in  1894  it  was  held  that  the  Lieutenant-Governor,  in  council, 
had  authority  to  create  companies,  under  letters-patent,  to  carry 
on  any  business  with  the  Province  of  Quebec,  concenung  which 
the  legislature  itself  would  have  a  right  to  make  laws,  and  to 
give  such  company  all  the  powers  necessary  for  carrymg  on 
their  business.  It  was  also  determined  that  where  the  powers 
granted  to  a  company  incorporated  by  letters-patent  included 
the  erection  of  poles  in  the  streets  of  a  city,  a  resolution  ot 
the  city  council,  granting  its  assent  to  such  erection  ot  poles, 
was  not  ultra  vires. ^'* 

§  181a.     Designation    of    through    telephone    line  — Manda- 
mus —  Delegation  of  power.—  In  a  .\ew  Jersey  case  an  appli- 
cation for  mandamus  for  the  designation  of  a  route  for  a  tele- 
phone line  through  the  borough  was  allowed  where  the  part 
applied  for  connected  other  parts  of  a  through  line.      Such  ap- 
plication being  held  to  be  within  the  acts  of  the  legislature  ot 
1880,  1887  and  1888  relating  to  telegraph  companies  since  the 
purpose  of  these  acts  was  to  impose  upon  local  authorities  the 
duty  of  designating  streets  for  the  erection  of  poles,  etc.,  only 
in  order  that  a  through  line  could  be  constructed,  and  the  ap- 
plicant telephone  company's  line  had  been  in  existence  as  a 
through  line,  but  was  built  in  the  borough,  in  part  upon  private 
property  by  permission,  whi(.h  might  be  withdrawn  at  any  time 
and  the  through  line   interrupted.     The   application   was  lor 
the  designation  <,f  streets  which  would  fiU  up  this  interval  and 
connect  the  parts  of  an  existing  through  route  built  under  lawful 
authority.     The  company  had  been  duly   incorporated   under 
the  telegraph  act  of  1875,  but  subsequently  changed  its  name 
as  it  had  a  right  to  do  under  the  general  corporation  Act.      It 
was  also  held  that  the  Act  of  1900,»^  amendatory  ot  the  tele- 
graph act  of  1875,  did  not  affect  the  applicant's  rights.^ 

§  182.     Franchise  differs  from  grant  of  land  —  Ownership  of 
franchis'e.—  The  grant  of  franchises  and  privileges  is  unlike  a 

14  Bird  V.  Merchants'  T.-l.-pl'-  Co.,  >«  State,  New  York  &  New  Jersey 

5  Rapport's  Judic.     Office  de  Queb.  Toleph.   Co.    v.  Mayon   etc.,   of  Bo- 

(Cour   Super.,   1894),  44.5.  rough  of  Bound  Brook,  66  N.  XL. 

X5  Approved  March  19,  1900,  Pub.  168.  48  Atl.  1022,  .  Am.  Elec.  Cas. 


L.  p.  74. 


O.'j.     See  §§  362,  363  herein. 
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^rant  of  land,  since,  in  the  latter,  the  grantee  is  invested  with 
exclusive  dominion.  But  there  is,  however,  a  certain  resem- 
blance to  a  grant  to  a  telephone  company  of  the  use  of  a  certain 
space  on,  above  or  beneath  the  earth's  surface,  since  it  cannot 
be  excluded  from  the  space  which  it  is  lawfully  entitled  to 
possess  for  its  purposes,  although  this  rule  is  subject  to  many 
([ualifications  dependent  upon  a  lawful  exercise  of  the  public 
rights  in,  and  public  user  of  streetss.  Xor  is  the  right  existent 
in  an  electrical  company  to  claim  any  exclusive  right  in  the 
earth  as  an  electrical  field  for  the  conduct  of  electricitvJ^  A 
franchise  gi'anted  by  a  city  to  an  electric  light  company  is 
the  property  of  the  corporation,  and  not  of  the  owner  of  stock 
herein.^* 

§  182a.  License  or  privilege  not  a  franchise  —  Acceptance  of 
ordinance  —  Contract. —  A  license  or  privilege  to  occupy  city 
streets  is  not  a  traiicliisc  and  can  only  be  granted  in  liursuanco 
of  legislative  authority.'"''  Where  the  introduction  oi  an  ordi- 
nance in  the  legislative  body  or  eonimon  council  of  a  citv  is 
merely  in  the  nature  of  an  (jtfer  or  proposition,  no  contract 
exists  until  the  ordinance  is  legally  enacted  and  accepted,  that 
is,  the  franchise  so  granted  should,  to  be  effectual,  be  accejited. 
A  privilege  granted  by  a  city  to  constnict  a  public  improve- 
ment in  the  streets  constitutes  merely  a  license  to  the  corpora- 
tion until  it  accepts  the  grant  and  constructs  the  improvement 
thereunder  in  accordance  with  the  terms  and  conditions  spec- 
ified; when  the  corporation  accepts  the  grant  in  pursuance  of 
the  terms  and  conditions  of  a  legal  ordinance  authorizing  the 
grant,  then  a  contract  exists  between  the  city  and  the  corpora- 
tion.^^ But  an  acceptance  of  charter  rights  and  privileges 
may  arise  by  the  construction  of  the  company's  plant  and  the 

"  Hudson    River    Teleph.    Co.    v.  cage  Teleph.  Co.,  220  111.  2.38,  77.  N. 

Watervliet  Turnp.  &  R.  Co.,  56  Hun  E.  245.  See  also  Twin  Village  Water 

(N.  Y.),  67,  3  Am.  Elec.  Cas.  387,  Co.  v.  Damariscotta  Gas  Light  Co., 

389,  9  N.  Y.  Supp  177,  per  Landon,  98  Me.  325,  56  Atl.   1112;  eonstru- 

J.     This  case,  in  its  various  phas-  ing  Pub.  Laws  1885,  p.  318,  e.  378, 

es,  in  this  and  other  courts,  is  fully  as  to  permissive  rights,  granting  no 

considered  elsewhere  herein.  franchise. 

18  Payne    v.     Goldbach,     14    Ind.  20  Chicago  Teleph.   Co.  v.   North- 
App.   100,  42   N.  E.  642.  western  Teleph.  Co.,  199  111.  324,  65 

19  People,  City  of  Chicago  v.  Chi-  N.  E.  329,  8  Am.  Elec.  Cas.  81. 
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expenditure  of  large  sums  of  money  therein  which  may  also 
carry  with  it  the  implied  right  to  maintain  and  extend  its 
system  and  make  it  remunerative  where  such  plant  has  been 
established  in  reliance  upon  the  provisions  of  the  general  statu- 
tory law.-^  So  in  Kansas,  the  acceptance  of  a  city  ordinance 
legally  enacted  and  making  certain  grants  and  privileges  which 
the  city  had  authority  to  make  to  an  electric  light  company 
constitutes  a  valid  binding  contract  between  the  city  and  such 
corporation,  the  ordinance  requiring  a  written  acceptance  to 
be  filed. ^^  Under  the  general  statute  law  of  West  Virginia 
relating  to  cities  and  towns  a  grant  by  such  corporation  of  the 
privilege,  not  exclusive,  of  occupying  the  city  streets  for  the 
conveyance  of  electricity  for  public  use  therein  confers  a  valid 
franchise  constituting  a  contract  under  the  constitutional  pro- 
tections prohibiting  the  passage  of  any  law  impairing  contract 
obligations.-^ 

§  182b.  Contract  by  legislative  action  —  Impairment  of  ob- 
ligation clause  of  constitution  —  Weight  of  State  decision  in  Fed- 
eral Supreme  Court. —  Although  decisions  of  the  highest  court  of 
a  State  are  not  binding  on  the  Supreme  Court  of  the  United 
States  in  determining  whether  a  contract  was  made  by  legisla- 
tive action  of  that  State  which  is  entitled  to  protection  imder 
the  impainnent  of  obligation  clause  of  the  Federal  Constitution, 
the  said  Supreme  Court  will  consider  decisions  of  the  State 
court  on  the  point  in  question.^* 

§  183.  Contents  of  certificate  of  incorporation  of  street  rail- 
way—  New  York. —  A  street  railway  corporation  which  is  cre- 
ated under  the  provisions  of  the  Xew  York  Laws  of  1890  ^^ 

2iDuliith,     City     of,     v.     Duluth  24  Blair  v.    City   of   Chicago,   2ni 

Teleph.    Co.,    84   Minn.    486,    87    N.  U.   S.  400,  26  Sup.  Ct.  427,  50   L. 

W.    1128,  8  Am.  Elee.  Cas.   136.  Ed.  801,  revg.  132  Fed.  848,  a  case 

--  Baxter     Springs,     City     of,     v.  concerning  the  extension  of  a  street 

Baxter  Springs   Light  &  P.  Co.,  64  railway  franchise  and  the  eflTect  of 

Kan.  591,  68  Pac.  63,  8  Am.  Elee.  a  subsequent  general  statute  limit- 

Cas.  125.  ing  the  time  within  which  a   fran- 

23  Clarksburg   Elee.   Light  Co.    v.  chise  could  be  granted. 

City  of  Clarksburg,  47  W.  Va.,  739,  -'5  Chap.  565.     See  3  Gumming  & 

35   S.    E.   994.    50   L.    R.    A.    142.   8  Cilbert's    Annot.     Genl.    Laws    and 

Am.  Elee.  Cas.  25.  Stat.  N.  Y.,  p.  3129. 
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does  not  come  within  tlio  provisions  of  the  act  of  tliat  State  of 
1892,""  to  the  effect  that  the  certificate  of  incori)()rati(jn  of 
such  street  surface  road  shall  state  the  names  and  description 
of  the  strf«ets,  avenues  and  highways  in  which  said  road  is 
to  be  constructed.-^ 

§  183a,  Recovery  back  of  incorporation  fees. —  It  is  hold 
that  althouiih  incorj)oration  fees  ji:i\c  been  jtaid  to  the  secretarv 
of  state  under  a  misconception  of  the  law  yet  in  the  absence  of 
duress  recovery  back  of  such   fees   is   jirccdudctl. '-'•'* 

§  lS3b.  Certificate  of  public  convenience  and  necessity  — 
Power  of  court  to  order  grant  of. —  I'nder  the  Railroad  Law 
of  Aew  ^'«)i'k  there  are  certain  j)r('r('t|uisit('s  to  the  exercise  of 
tlie  powers  conferred  by  law  up<tn  railroad  corporations.^'* 
Araonf:^  which  is  a  requirement  of  the  publication  of  articles  of 
association  and  the  filinp^  of  proof  thereof  with  the  board  of 
railroad  conimissioncrs,  which  boar<l  is  required  to  certify  tluil 
such  conditions  have  been  coniplictj  with  and  also  that  jiublic 
convenience  and  necessity  re(|uin'  the  constructif»n  of  the  rail- 
road as  ])ropose(l  in  the  articles  ni'  association;  a  timi^  limit  is 
also  fixed  within  which  tli(»  torca<dni:"  certificate  shall  be  ap- 
plied for;  there  are  also  provisions  as  to  amendments  or  correc- 
tions of  errors,  omissions  and  defects,  prior  to  f^rantinp;  or  re- 
fusing such  certificate;  aiid  as  to  renewal  of  application.  In 
case  of  a  refusal  to  grant  such  certificate  the  board  is  required 
to  certify  a  copy  of  all  ma])s  and  pa])ers  on  file  in  its  office  and 
of  the  findings  of  the  board  when  reipiested  by  the  directors  so 
to  do.  Such  directors  may  thereupon  present  the  same  to  a 
general  term  of  the  Supreme  Court  of  the  department  within 

2«§    2.    c.    672.    Wells'    Railroad  S3    Hun     (N.    Y.),    407.    :U     X.    Y. 

Corp.  in  N.  Y.    (ed.   1899),  p.    103.  Siipp.  74;"). 

§    11;   Hamilton's   Railroad   Law   of  ^s  Alton   Light  &   Traction  Co.    v. 

N.   Y.    (ed.    1899);    "The   Railroad  Rose,    117    111.   App.   83. 

Law"    (c.  565  of  Laws  of  1890,  as  29  Laws  1890,  c.  565,  §§  59,  59a, 

amended  by  chaps.   362  and  367  of  amended    Laws    1892,    c.    676,    and 

the  Laws  of  1891,  and  by  chaps.  306.  Laws   1895,  c.   545;    3   Gumming  & 

460,  534,  676  and  700  of  the  Laws  Gilbert's    Annot.    Genl.    Stat,     and 

of  1892),  p.  2.  Laws  N.  Y..  pp.  3107,  3108:   4  id., 

27  So  held  in  Honiellsville  R.  Co.  pp.   12.0.5-1257.  1278. 
V.   New   York,    L.  E.  &  W.   R.   Co., 
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which  said  road  is  proposed  in  whole  or  in  part  to  be  con- 
structed, which  court  shall  have  power  in  its  discretion  to  order 
said  board,  for  reasons  stated,  to  issue  said  certificate.     The 
commissioners  have  authority  to  certify  part  of  a  route  of  a 
street  surface  railroad  and  the  power  to  revoke  certificates  and 
there  are  also  provisions  as  to  extensions  of  such  surface  roads. 
Within  these  statutory  requirements  it  i^  held  not  necesssary 
that  the  publication  of  articles  of  association  should  have  been 
completed  at  the  time  when  the  formal  application  for  a  cer- 
tificate of  public  convenience  and  necessity  was  filed ;  there  is 
a  sufficient  compliance  with  the  statute  if  publication  was  com- 
pleted before  action  was  had  upon  such  certificate.^"     If  the 
commissioners  refuse  to  issue  the  certificate  to  a  street  rail- 
way company  upon  proper  application  made  the  appellate  di- 
vision may  order  the  board  to  grant  such  certificate  of  public 
convenience  and  necessity  upon  hearincr  and  notice  and  review 
of  the  evidence  and  findings  and  its  order  is  a  final  order  in  a 
special  proceeding  which  may  be  taken  on  appeal  on  questions 
(.f  law  to  the  Court  of  Appeals.-"^^ 

§  184.  Capital  stock  defined  —  Object  of  New  York  statute  — 
Telegraph  Company  case. —  Capital  stock  means  the  property  of 
the  corporation  contributed  by  tlie  stockholders  or  otherwise 
obtained  to  the  extent  required  by  the  charter.  The  object 
of  the  New  York  statute  -'^  was  to  prevent  a  withdrawal  of  the 

30  People,  Erie  R.  Co.  v.  Board  of  Co.,  59  N.  Y.  Supp.  1035,  28  Misc. 
Railroad    commissioners,    91    X.    Y.       456. 

Supp.  077.  101   App.  Div.  271.  affd.  Examine  3   dimming  and  Gilbert's 

184  N.   Y.  Annot.  fienl.  Stat,  and  Laws  N.  Y., 

31  Wood.  In  re.  91  \.  Y.  Supp.  pp.  3201,  .3202.  The  New  York 
225,  99  App.  Div.  334,  affd.  181  N.  Times  of  March  6th,  1907,  states 
Y.  93.  73  N.  E.  561.  34  Civ.  Proc.  that  bill  to  abolish  the  railroad,  gas 
p    127.  ^"d    electricity,    and    rapid    transit 

.4s    to    street    railuay    extensions  commissions,  is  to  be  introduced  in 

under   the   statutes,   see   New    York  both   Senate  and  Assembly  of  New 

C.  &  H.  R.  R.  Co.  V.  Auburn  Inter-  York.     The    bill    is    known    as    the 

urban  Electric  R.  R.  Co.,  178  N.  Y.  Page-Merritt  bill. 

75,   70   N.   E.    117,   affg.    80   N.   Y.  32  Rev.  Stat.  N.  Y.  601,  §  2. 

Supp.   1144;   New  York  Cen.  &  H.  As    to    amended    certificate    and 

R.    R.   Co.   V.    BufTalo  &   W.   Elect.  amount  of  capital  stock  see  4  Cum- 

Ry.    Co..    89    N.    Y.    Supp.    418,    96  ming     &     Gilbert's     Annot.     Genl. 

App.  Div.  471;   Delaware  L.  &.   W.  Laws  and  Stat.  N.  N..  p.  1278,  3  id., 
R.  R.  Co.  v.  Syracuse  L.  &  B.  R.  R. 
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pn.pcrty,  wliicli  would  reduce  the  value  of  the  a.ssris  Ik-1.<w  the 
sum  limit.  (1  for  its  cai)ital  iu  its  charter  or  articles  of  associa- 
tion.^^ 

§  184a.  Private  right  to  produce  and  sell  electricity  —  Grant 
to  unincorporated  company. —  The  rijjht  to  produce  and  sell  elec- 
tricity as  a  cummerciul  product  without  legislative  authority 
or  a  franchise  is  a  busiucs-  which  is  not  a  prerogative  of  govern- 
ment but  is  open  to  all  who  may  .lesire  to  engage  therein  like 
the  manufacture  an<l  sale  of  any  other  conuuercial  prodiu-t,  but 
the  use  of  city  streets  for  the  purpose  of  delivering  electricity 
to  a  consumer  is  a  franchise  which  must  be  derived  directly  or 
indirectly  from  the  State. ^"^  So  the  grant  by  a  city  or  town 
to  an  intende<l  corporation  of  a  franchise  to  use  its  streets  for 
the  conveyance  of  electricity  for  public  use  in  the  town  or 
city  is  valid,  though  at  its  date  the  corporation  is  not  char- 
tered, but  is  later  chartered,  and  accepts  the  grant.^'*  Again, 
where  a  petition  of  property  owners  for  a  grant  of  a  franchise 
by  ordinance  is  required  by  statute  as  a  perequisite  to  the  mak- 
ing oi  such  a  grant  to  a  street  railway  company,  whether 
incorjiorated  under  general  or  special  laws,  an  ordinance  grant- 
ing a  fninchise  to  ccrt;iiii  imiividuals,  their  representatives, 
etc.,  is  void.-"''  Althougii  a  statute  prohibits  corporations  or- 
ganized thereunder  from  establishing  a  telegraj)!!  or  telephone 
line  in  competition  with  ;in  existing  or  authorized  line  without 
the  consent  of  such  existing  company,  yet  such  enactment  does 


•■«3  Willinnis  v.  Wcstorii  I'n.  Teleg. 
Co.,  9.3  X.  Y.  l()-2.  Sofi  1  Cook  on 
Corp.  (ed.  1898),  p.  27.  Section 
8,  text  at  note  1,  and  note;  id.,  p. 
I.'i4,  §  51;  id.,  p.  993,  §  5:}6;  Wells' 
Railroad  Corp.  in  N.  Y.  (ed.  1899), 
pp.  65,  66.  See  as  to  increase  of 
capital  stock  of  a  telegraph  com- 
pany   under    acts     (N.    Y.,    c.    265, 


'■■*  i'lirmil  V.  Mcl^ne,  98  Md. 
.")89,  56  Atl.  8:{0,  8  Am.  Elec.  Cas. 
55. 

3' Clarkshurfj  Electric  Light  Co. 
V.  City  of  Clarksburg,  47  \V.  Va. 
7.39,  35  S.  E.  994,  50  L.  R.  A.  142, 
7  Am.  Elec.  Cas.  24.  See  also  Mc- 
Wethy  V.  Aurora  Elec.  L.  &  R.  Co., 
202  111.  218,  67  N.  E.  9,  8  Am.  Elec. 


Laws  of  1848,  as  amended  by  c.  98,       Cas.    220;    Chicago    Teleph.    Co.    v 


Laws  of  1851 ;  c.  471,  Laws  of  1853; 
c.  425,  Laws  of  1862;  c.  568,  Laws 
of  1870;  c.  319.  Laws  of  1875), 
Williams  v.  Western  Un.  Teleg.  Co., 
93  N.  Y.  162.  This  case  has  been 
extensively  cited  in  New  York. 
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Northwestern  Teleph.  Co.,  199  111. 
324,  65  y.  E.  329,  8  Am.  Elec.  Cas. 
81. 

sa  Wilder  v.  Aurora  De  K.  &  R. 
Electric  Traction  Co.,  216  111.  493, 
75  X.  E.  194. 
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not  prohibit  an  individual,  not  incorporated,  from  establishing 
and  operating  such  a  line,  especially  where  the  statute  is  so 
prohibitive  of  competition  that  its  language  ought  not  to  be 
extended. ^^ 

§  185.  Private  telegraph  associations  —  Partnership  of  mem- 
bers.—  The  members  of  a  private  telegraph  association  are  not 
partners  —  they  are  tenants  in  common  of  the  property  and 
franchise  belonging  to  the  company,  and  the  majority  cannot 
bind  the  minority,  unless  by  a  special  agreement. ^^ 

§  186.  Stockholder's  liability  —  Electric  light  company  — 
Statutes  —  Creditors. —  A  stockholder  in  an  electric  light  com- 
pany is  liable  under  the  Connecticut  statute  for  the  company's 
debts,  contracted  or  due  during  the  time  of  their  holding  stock. 
He  is  a  guarantor  to  a  specified  proportionate  amount  of  the 
stock  held  by  him  if  a  judgment  is  obtained  against  the  com- 
panv  and  an  execution  thereon  returned  unsatisfied,  and  suit 
is  brought  against  any  stockholder  while  he  holds  the  stock,  or 
within  two  years  thereafter.  The  fact  that  the  stock  is  only 
held  as  collateral  security  does  not  release  a  stockholder  of  rec- 
ord from  liability  to  creditors  to  the  amount  of  the  rate  per 
cent,  specified  in  the  statute.^^     Although  the  statute  provides 

37  Haines  v.  Crosbj',  94  Me.  212,  cannot  set  off  an  indebtedness  of  the 
47  Atl.  137;  Stat.  1895,  e.  103,  §  3.  corporation  to  him.     He  must  pay 

38  So  held  in  Irvine  v.  Forbes,  11  in  what  the  statute  requires,  and 
Barb.  (N.  Y.)  587.  But  contra  as  then  prove  his  claim  against  the 
to  creditors  of  the  association,  see  corporation  like  any  other  creditor," 
numerous  cases  cited,  2  Cook  on  citing  numerous  cases.  So  again 
Corp.  (ed.  1898),  §  508;  Ang.  &  "a  pledgee  of  stock,  that  is,  one  to 
Ames  on  Corp.  (9th  ed.)  §  591.  whom  the  stock  has  been  trans- 
See  1  Thompson  on  Corp.  (ed.  fcrred  in  pledge  or  as  collateral  se- 
1895),  §§  13,  14,  3  id.,  §§  3071-  curity,  and  who  has  had  the  stock 
3080.  4090.  transferred   into  his  own   name   on 

39  Ball  Elec.  L.  Co.  v.  Cliild,  68  the  corporate  books,  is  liable  to  the 
Conn.  522, 37  Atl.  391.  Under  Conn.  creditors  of  the  corporation  as 
Gen.  Stat.,  §  3951,  liable  jointly  thougli  he  were  the  absolute  owner 
and  severally  to  25  per  cent,  of  of  the  stock."  1  Cook  on  Corp.  (4th 
amount  of  stock  held.  See  1  Cook  on  ed.)  p.  476,  §  247,  citing  numer- 
Corp.  (4th  ed.),  p.  433,  §§  255  (c),  ous  cases.  See  3  Thompson  on 
who  says:  "It  has  been  held  tliat  Corp.  (ed.  1895),  §§  2925  et  seq., 
where  the  statute  creates  a  fund  out  3013  et  seq.,  3046  et  seq.,  3071  et 
of    which    the    creditors    are    to    be  seq. 

paid   raliibly,    then   the   stockholder 
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that  stockholders  shall  Ix^  liable  to  creditors  for  the  amount  of 
capital  stock  refunded  to  the  former  before  payment  of  the 
corporate  debts,  nevertheless,  the  fact  that  a  corporation  has 
sold  all  its  property  and  franchises  to  anf)ther  corporation,  own- 
ing nearly  all  its  stock,  is  not  evidence  that  any  of  the  capital 
stock  has  been  withdraw-n  or  refunded  within  the  intent  of  the 
statute."*^^  In  an  English  case  it  was  held  that  signatories  to  a 
memorandum  of  association  are  not  debtors  to  the  full  amount 
of  their  shares  as  such  members  of  the  company,  but  are  only 
liable  to  assessment  on  calls  made  in  accordance  with  the  arti- 
cles of  association."*^ 

§  ISOa.  Franchises  —  Conditions  generally. —  Franchise 
risrhts  should  be  exercised  in  subonliuation  to  the  reasonable 
rights  of  the  public  in  the  use  of  highways,  as  a  legislative 
grant  to  such  public  use  does  not  deprive  the  general  public  of 
its  rights  to  exercise  proju-r  means  of  travel."*"  So  neither  the 
State's  use  of  its  lands  nor  that  of  a  canal  company  to  whose  use 
such  lands  arc  appropriated,  can  be  interfered  with  or  ob- 
structed by  a  telephone  company  although  it  has  authority 
under  a  statute  to  construct  its  lines  over  State  lands  and  to 
use  the  same."*^  A  statute  may,  however,  impose  a  requirement 
that  an  applicant  for  the  use  of  electrical  conduits  shall  first 
obtain  a  franchise  or  right  to  use  the  city  streets.^^  So  the 
right  of  regulation  as  to  the  location  of  poles  and  the  stringing 
of  wires  may  be  within  the  control  of  the  local  legislative  body. 
Such  right  being  distinct  from  the  original  grant  of  the  priv- 
ilege, and  subordinate  to  that  right  and  still  constitute  no  in- 
fringenicnt  upon  the  power  of  the  State  legislature  to  grant  the 

40  Chase   v.    Michigan   Toleg.    Co.,  Ky.  Co.  v.  Bily,  11  Penn.  Super.  Ct. 

121  Mich.  031,   80  N.   W.   717.  144. 

*i  Alexander  v.  Automatic  Teleph.  *^  Little  v.  Central  Dist.  &  Print- 
Co.  (Eng.),  68  L.  J.  ch.  (N.  S.)  ing  Teleg.  Co.,  213  Pa.  229,  62  Atl. 
514.  Who  are  stockholders  entitled  848,  Act  April  29,  1874,  §  33,  Pub. 
to  vote   for    directors   under   ]f.    J.  L.   92. 

Corp.  Act,  §§  33,  40;  Re  Election  of  43  State  v,  Cumberland  Teleph.  & 

Directors  of  Consolidated  Teleph.  &  Teleg.  Co.,  52  La.  Ann.  1411,  27  So. 

Teleg.    Co.    (N.    J.    Sup.),    43    Atl.  795;   Stat.   1880,  No.   124. 

433.     When    release   cannot    be    in-  44  Purnell    v.    McLane,    mayor    of 

ferred  from  delivery  of  paid-up  cer-  Baltimore  City,  98  Md.  589,  56  Atl. 

tificate  of  stock.     Braddock  Electric  830. 
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franchise.  Intervention  bj  the  local  body  may  also  be  exer- 
cised in  such  a  manner  as  to  require  interference  with  the  pub- 
lic user  to  be  exercised  most  beneficially  to  all  interested.*^ 
Again,  it  is  held  that  where  the  statute  so  authorized,  the  city 
is  not  limited  to  reasonable  regulations  as  to  the  use  of  its  streets 
but  that  the  power  to  refuse  such  use  is  correlative  with  the 
power  to  consent,  the  latter  being  made  by  statute  a  condition 
precedent  to  the  erection  of  telephone  lines. "^^ 

§  186b.  Franchises  —  Conditions  as  to  fees,  rates  of  fare, 
transfers,  free  service. —  Where  a  charter  of  a  street  railroad 
company  imposes  a  condition  that  the  city's  consent  be  first 
obtained  to  the  construction  and  operation  of  a  railroad  in  its 
streets,  the  city  may  by  ordinance  impose  as  a  condition  an  an- 
nual fee,  for  each  car  run  and  it  constitiites  a  legal  obligation 
upon  the  company,  especially  where  in  a  supplemental  charter  it 
is  provided  that  the  railroad  company  shall  be  subject  to  the  con- 
ditions of  the  ordinance.*^  So  an  ordinance  granting  a  fran- 
chise with  conditions  as  to  rates  of  fare  and  transfers  imposes 
a  contractual  obligation  on  a  street  railroad  company  where 
it  operates  its  lines  in  conformity  with  such  conditions."*^  And 
a  change  of  motive  power  is  held  not  to  affect  a  condition  as  to 
an  annual  license  fee  agreed  upon  between  a  street  railway 
company  and  a  municipality  for  allowing  the  construction  of 
a  double  track. ^'^  Where,  however,  municipalities  have  no  au- 
thority to  receive  compensation  by  way  of  free  telephone  serv- 
ice for  themselves  or  for  citizens  and  such  power  as  to  service 
and  rates  is  attempted  to  be  exercised  by  ordinance  the  com- 
pany will  not  be  obligated  to  adhere  to  them  by  a  mandatorv 

*■'' Barhite  v.  Home  Telepli.  Co.  of  *"  Jersey   City   v.    Jersey    City    & 

Rochester,  50  X.  Y.  App.  Div.  25,  7  Bergen    Ry.    Co.    70   N.    J.    L.    360, 

Am.  Eleo.  Cas.  75.  57  Atl.  445. 

4c  State,    Spokane   &   British    Co-  *«  Virginia  Passgr.  &  Power  Co.  v. 

liimbia   Teleg.   Co.   v.    City   of   Spo-  Commonwealth.   10.3   Va.   644,  49   S. 

kane,  24  Wash.  53,  63  Pac.  1116,  7  E.   995. 

Am.    Else.    Cas.    96.     But    compare  *»  New    York    v.   Third    Ave.    Ry. 

State,  Wisconsin  Teleph.  Co.  v.  City  Co.,   87  N.   Y.  Supp.   584,  42  Misc. 

of    Sheboygan,    Wis.    1901,    7    Am.  599. 

Elec.  Cas.  109;  City  of  Rochester  v.  Presttmption  as  to  releaae  of  fee-f 

Bell  Teleph.  Co.  of  Buffalo.  52  X.  Y.  and    rphvttal.     See    Jersey    City    v. 

App.  Div.   6,  7  Am.   Elec.   Cas.  211,  Jersey  City  &  B.  R.  Co..   (N.  J.  L. ) 

217.  67  Atl.  445. 
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injunction  even  thoui,'h  the  rates  a^nvci  upon  and  inoorimrated 
in  the  ordinance  were  so  tixed  at  the  company's  instance  and 
request,  it  having  thereby  obtained  a  benefit  wliich  otlierwise 
it  would  not  have  obtained,  in  a  nioile  of  \ise  of  the^  streets 
more  beneficial  to  it  and  more  convenient  to  the  |)\d)lie.'"* 

<    1  sT.     Conditions  in  ^ant  of  franchise  —  Exclusive  franchise 

Street  railways. —  Certain   (M.uditiun<   as   t..   rime   liniitatioin 

niav  al-o  b«"  impose.!  in  tlic  .irranr  ..f  a  francliisc  tn  street  rail- 
way companies  for  the  use  of  streets.  Thtis  it  is  a  hiwful  and 
reasonable  ec.ndition  in  a  townshij)  pirant  tiuit  a  street  railway 
line  shall  be  completed  and  i)nt  in  operation  within  a  year, 
and  such  a  condition  limits  the  consent  of  the  munieipality  to 
that  ])eriod  (.f  time.'^^  So,  a  street  railway  may  be  boimd  by 
a  eondition,  in  the  errant  of  its  franchise,  to  observe  the  right 
..f  eoniinon  trackage  with  a  eonnecting  company,  where  the 
consent  of  the  local  goverTiniental  autliority  is  expressly  de- 
clared not  to  eonfer  an  exehisive  franchise.  Such  a  conditioii 
amounts  to  a  st ii)ulali<.ii  f..r  future  p<Tformance  of  what  the 
company  had  a  right  to  do,  even  tli..ugh  there  had  been  no  ..b 
liiration  therefor."''^ 

§  188.  Exclusive  grants  —  Monopoly. —  In  the  construction 
of  charters  and  statutes  granting  exclu-;ive  privileges  to  street 
railwav,  gas  or  water  companies,  authority  therefor  must  be 
fiven  ex])licitly  by  the  legislat\ire  in  ch'arly  expressed  tenns  — 
the  right  will  not  be  imi)lied  fnnn  the  use  of  general  language; 
and,  as  a  rule,  nmnicii)alities  have  no  power  to  grant  such  ex- 


•"f>  F:\niier  &  Uetz  v.  Columbiana 
County  Tolepli.  Co..  72  Ohio  St.  Sifi. 
74  X.  E.  1078.  See  also  as  to  rates 
and  power  of  court  in  revoking  or- 
der as  to;  State  v.  Toledo  Home 
Teleph.  Co.,  72  Ohio  St.  60,  74  N. 
E.  162. 

31  Grey  v.  New  York  &  P.  Trac. 
Co.,  56  *N.  J.  Eq.  463,  40  Atl.  21. 
See  Toledo,  City  of.  v.  Toledo  Ry. 
&  Light  Co.,  25  Ohio  Cir.  Ct.  R. 
441 ;  Millcreek  Township  v.  Erie 
Rapid  Transit  R.  Co.,  200  Pa.  :'.00, 
58  Atl.  513;   Newport  News  &  O.  P. 
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R.  &  Elec.  Co.  V.  Hampton  Roads 
Ry.  &  Elec.  Co..  102  Va.  795.  47  S. 
E.  8.30.     See  §  210  herein. 

•"'-•  Staten  Island  Midland  R.  Co.  v. 
Staten  Island  Elec.  R.  Co.  (N.  V.. 
1899),  34  N.  Y.  App.  Div.  181,  .54 
N.  Y.  Supp.  598;  N.  Y.  Laws  of 
1890,  c.  565,  §  102  as  amended  by 
N.  Y.  Laws  of  1894;  Hamilton's 
Railroad  Laws  of  N.  Y.  (ed.  1899)  ; 
"The  Railroad  Law,"  p.  47,  §  102; 
Well's  Railroad  Corp.  in  N.  Y.  (ed. 
1899).  lip.  238,  2.39,  §  102;  id.,  p. 
719,  §  102. 
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elusive  rights  to  said  companies,  except  upon  legislative  au- 
thorization subject  to  the  same  rules  of  construction  as  above 
stated.^^  Where  a  statute  grants  exclusive  rights  to  supply 
light  or  heat,  a  corporation  which  comes  within  the  terms  of 
the  statute  may  exercise  such  exclusive  privilege.  But  where 
the  statute  provides  for  the  incorporation  of  companies  "  for 
the  supply  of  water  to  tlie  public,  or  for  the  manufacture  of 
gas,  or  the  supply  of  light  or  heat  to  the  public,  by  any  other 
means,"  it  does  not  include  electric  lighting,  where  such  grant 
is  relied  on  for  the  purpose  of  claiming  an  exclusive  privilege, 
especially  so  where  the  act  in  question  gives  no  power  to  enter 
upon  the  public  streets  for  the  erection  of  poles  and  placing  of 
wires,  the  privilege  of  so  entering  being  confined  to  the  laying 
of  pipes  only  and  the  process  of  lighting  by  electricity  being 
unknown  when  the  statute  was  enacted. ^^  The  rule  was  also 
relied  upon  in  this  case,  that  a  legislative  grant  to  a  corporation 
of  exclusive  privileges  is  to  be  construed  most  strictly ;  that 
every  intendment  not  obviously  in  favor  of  the  grant  must  be 
construed  against  it,  and  that  monopolies  are  not  to  be  fa- 
vored. ^^  It  was  held,  however,  in  a  later  case  in  the  same 
State  that  an  act  for  incorporating  street  railways  for  the 
"  conveyance  of  passengers  by  any  other  power  than  by  locomo- 
tive," authorized  the  construction  of  electric  railways.^"  So, 
electric  manufacturing  corporations  have  been  organized  under 
the  General  Industrial  Law  of  Xew  York  of  1848,''''^  for  the 
carrying  on  any  kind  of  manufacturing,  mining,  mechanical 
or  chemical  business.^**     Again  in  a  Canadian  case,  it  is  hold 

fi3  Detroit  Citizens'  St.  R.  Co.  v.  of  Penn.,  1874,  §  34,  cl.  .3.  Contra, 
Detroit,  110  Mich.  384,  68  N.  W.  except  as  to  exclusive  privilege. 
304,  35  L.  R.  A.  859,  28  Chic.  L.  Wilke.sbarre  Elec.  L.  Co.  v.  Wilkes- 
News,  409,  3  Detroit  L.  News,  377,  barre  L.,  H.  &  M.  Co.  (C.  P.,  Penn., 
5  Am.  &  Eng.  R,  Cas.  (N.  S.)  15,  1886),  4  Kulp.  47. 
affd.,  171  U.  S.  48.  18  Sup.  Ct.  732.  ns  Citing  Emerson  v.  Common- 
See  Morawetz  on  Private  Corp.  (ed.  wealth,  108  Penn.  St.  111. 
1882),  §  431;  Cooley  on  Const.  Lim.  56  Lookhart  v.  Craig  St.  Hy.  Co., 
(ed.  1890).  p.  231  et  seq;  4  Thomp-  etc.,  139  Penn.  St.  419,  3  Am.  Elec. 
son  on  Corp.  (ed.  1895),  §§  5348,  Cas.  314,  21  Atl.  26.  See  c.  XXI, 
5398-5403.  herein. 

5*  Scranton   Elec.  L.  &  H.   Co.  v.  57  Chap.  40. 

Scranton   Ilium.    H.   &   P.   Co.,   122  58  People,  Brush  Elec.  Mfg.  Co.  v. 

Penn.  St.  154,  9  Am.  St.  Rep.  79,  15  Wemple,  129  N.  Y.  543,  42  N.  Y.  St. 

Atl.  446,  3  Am.  Elec.  Cas.  499;  Act  R.  272,  29  N.  E.  808;  so  organized, 

341 


§   189 


iNcoiti'ouA  riox 


KKANCIIISKS 


that  a  statute '^^  providing-  t\.r  "motive  power  produced  by 
ateam,  calorie,  compressed  air,  or  ti.y  auy  other  means  or  ma- 
chinery whatever,"  included  electricity,  though  unknown  or 
used  as  a  motive  power  for  street  cars  at  the  time  of  the  enact- 
ment.'"^ 

§  189.  Exclusive  grants  —  Monopoly  continued. —  In  Indi- 
ana a  municipal  eor|).>iat  i(.n  cannt.l  grant  an  electric  light 
company  the  exclusive  privilege  to  use  the  streets.**^  So,  in  a 
Federal  case,  a  p(»wer,  **  to  regulate  the  lighting  of  the  streets," 
does  not  authorize  a  grant  by  a  municipality  of  an  exclusive 
use  of  its  streets  for  wires  and  poles  for  electric  lights  for 
fifteen  years."^  So,  the  grant  of  the  exclusive  right  for  five 
years  to  a  telephone  is  void."'*      In  New  Jersey  an  exclusive 

ant  to  tliis  seotion  may  be  amend- 
ed, altered  or  repealed.'  •  •  • 
It  is  to  Ik!  presumed  that  tlie  legis- 
lature, under  its  constitutional  au- 
thority *  to  confer  upon  incorporat- 
ed eiti/ens  such  powers  of  a  local, 
lef,'islative  and  administrative  char- 
acter as  they  may  deem  jjrojjer,'  in- 
tended to  invest  the  conunon  coun- 
cil of  (Jrand  Rajjids  with  power  to 
grant  irrepealable  franchises  in  and 
over  the  streets  of  that  city,  and 
thereby  confer  upon  the  grantees 
privileges  or  franchises  not  suljjcct 
to  alteration,  amendment  or  repeal, 
rights  which  the  legislature  could 
not  itself  have  directly  conferred  ?  " 
per  .Jackson,  J.  See  §  195,  post, 
herein. 

<ii  Re  Robinson  v.  City  of  St. 
Thomas,  23  Ont.  Rep.  4S9.  By  law 
was  passed  by  the  city  and  ratified 
by  agreement  between  it  and  tlie 
telephone  company.  Held  in  con- 
travention of  §  286  of  the  Munie. 
Act,  55  Vict.,  chap.  42,  which  pro- 
vided that  "  no  council  shall  have 
the  power  to  give  any  person  an  ex- 
clusive right  of  exercising  within 
the  municipality  any  trade  or  call- 
ing, or  to  impose  a  special  tax  on  any 


see   Laws   of   X.    V.,    188.}.   c.   497; 
Laws  of   1884,  c.   307. 

B»34   Vict.,  c.  45    (IHTti). 
00  Bell  Teleph.  Co.  v.  Montreal  St. 
R.   Co.,  G    Rapport's  .Tudic.    de   (.^le- 
bec,  22."}    (1897);    Cour   du    Banc  de 
la   Reine,    10  C.   S.    Iti2. 

•11  Crowder  v.  Town  <>f  Sullivan, 
128  Ind.  480,  3  Am.  Elec.  Cas.  72, 
28  N.  E.  94,  citing  Indianapolis 
Cable  St.  R.  Co.  v.  Citizens  St.  R. 
R.  Co.,  127  Ind.  309,  24  N.  E.  1054, 
26  N.  E.  893;  Citizens  (;as  &.  Min. 
Co.  V.  Town  of  Elwood.  114  Ind. 
332,    10    N.    E.    024. 

62  Grand  Rapids  Elec.  L.  &  P. 
Co.  V.  Grand  Rapids  Edison  Elec. 
L.  &.  F.  Co.,  33  Fed.  659,  2  Am. 
Elec.  Cas.  104,  the  court  said: 
*•  Looking  at  the  question  of  legis- 
lative intent  from  another  stand- 
point, we  find  that  it  is  not  the 
policy  of  the  State  of  Michigan  to 
grant  irrepealable  franchises  and 
privileges  to  private  corporations. 
Article  15,  section  1  of  the  State 
Constitution  provides  that  *  corpo- 
rations may  be  formed  imder  the 
general  laws,  but  shall  not  be  cre- 
ated by  special  act,  except  for  mu- 
nicipal   purposes.     All  laws   pursu- 
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right  to  build  a  street  railroad  cannot  be  granted  without  no- 
tice and  an  opportunity  to  be  heard  as  against  another  cor- 
poration authorized  to  construct  its  line  on  the  same  street, 
upon  municij)al  consent  given.*^'*  And  although  the  New  Jer- 
sey Statute  of  1893  provides  for  the  grant  of  exclusive  priv- 
ileges to  street  railway  companies  desiring  to  extend  an  ex- 
isting railway  or  to  build  new  lines,  provided  a  map  and 
description  of  the  route,  etc.,  be  filed  with  the  Secretary  of 
State,  and  also  that  the  work  be  begun  in  good  faith,  together 
with  other  provisions  as  to  time,  etc.,  still  the  mere  filing  of  the 
description  of  the  route  and  map  with  the  State  Secretary  does 
not  give  the  exclusive  privilege  to  build,  as  the  consent  of  the 
local  authorities  to  the  location  is  necessary  to  obtain  such  ex- 
clusive grant  or  license.^^  But  the  term  of  a  street  grant  is 
not  unlimited  because  no  limitation  as  to  the  duration  of  said 
franchise  is  specified ;  and  a  grant  by  a  city  to  a  street  car  com- 
pany, with  the  requisite  franchises,  of  an  easement  in  the  streets 
unlimited  as  to  time,  is  not  restricted  by  public  policy,  in  the 
absence  of  a  statute.^®  A  municipal  grant  of  rights  to  a  street 
railroad  company  may  extend  beyond  the  limits  of  the  term  of 
corporate  existence.^'^  A  street  railway  cannot  lawfully  agree 
with  a  corporation  or  individual  that  it  will  not  extend  its 
lines,  even  though  it  is  not  bound  to  extend  them.  Such  agree- 
ment is  void  as  against  public  policy.^^  Although  a  municipal 
corporation,  in  granting  a  franchise  to  an  electric  light  com- 
pany, declares  it  to  be  perpetual  and  permanent,  this  does  not 

person   exercising    the   same,    or   to  revg.  56  Fed.  867.     See  60  Fed.  161. 

require  a  license  to  be  taken  for  ex-  See  S.  C.  cited  in  section  next  pre- 

ercising  the  same,  unless  authorized  ceeding. 

as  required  by  statute  so  to  do.  es  South  Chicago   City   R.   Co.   v. 
64  West  Jersey  Tract.  Co.  v.  Cam-  Calumet  Elec.  St.  Ry.  Co.,  171   111. 
den  Horse  R.  Co.,  53  N.  J.  Eq.  163,  391,  49  N.  E.  576,  aflfg.  70  111.  App. 
35    Atl.    49.  254.     Examine  further  on  the  gen- 
es People's  Traction  Co.  v.  Atlan-  era!  principles  set  forth  in  this  sec- 
tic  City    (N.   J.  L.),   57   Atl.   972;  tion   as   to   exclusive   grants.     Nor- 
Act  March  14.  1893;  Pub.  L.,  p.  302.  wich    G.    L.    Co.    v.    Norwich,    etc., 
'■•'••  Louisville  Trust  Co.  v.  Cincin-  Co.,  25  Conn.    19 ;    Syracuse  Water 
nati    (U.  S.  C.  C.  A.,  6th  Cir.),  47  Co.  v.  Syracuse,  116  N.  Y.  167,  26 
U.  S.  App.  36,  22  U.  S.  C.  C.  A.  234,  N.    Y.   St.    R.    364,   22   N.   E.   381 ; 
76   Fed.   296.  Saginaw  G.  L.   Co.  v.  Saginaw,  38 
'IT  So  held  in  Detroit  Citizens'  St.  Fed.      196;      Davenport     v.     Klein- 
Ry.    Co.    v.    Detroit,    64    Fed.    628,  schniidt,  6  Mont.  502,  13  Pac.  249. 
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make  void  the  entire  ordinance  embracing  other  matters,  oven 
thoiigli  the  legislature  was  not  empowered  to  make  such  a 
grant.""  Again,  one  telephone  company  can  claim  no  exclu- 
sive privilege  against  another  to  occupy  the  streets  with  its 
poles,  etc.,  where  the  latter  has  the  same  right  under  muiiiei- 
pal  authorization.'^*^  But  a  constitutional  inliibition  as  to 
grants  of  exclusive  privileges  is  not  violated  by  a  refusi>l  Ijy 
a  municipality  to  permit  a  corporation  to  erect  poles  and  siring 
wires  in  its  streets  even  though  the  city  had  previously  given 
such  right  to  another  company."^  ^  In  a  federal  case  it  is  de- 
clared that:  "Every  reason  which  was  or  may  be  assigned 
against  the  grant  of  a  monopoly  to  maintain  telegraph  lines 
applies  with  equal  force  against  the  grant  of  such  a  monopoly 
to  a  telephone  company  "  where  the  grant  of  such  a  monopoly 
would  have  a  necessary  tendency  to  prevent  free  communica- 
tion between  those  who  reside  outside  of,  and  those  who  re- 
side in  an  Indian  Tei-ritory  and  where  to  that  extent  the 
franchise  operates  to  obstruct  interstate  ('onnueree.'^ 

§  190.  Telegraph  company  —  License  by  Postmaster-General 
—  Monopoly  —  Injunction  —  Damages  —  •  Stock  Exchange  — 
English  case. —  Tlic  defendants  were  a  company  inct)rporated 
under  the  Companies  Act  of  18G2,  and  licensed  by  the  Post- 
master-General under  the  Telegraph  Act  (1800,  ch.  5),  to  es- 
tablish telegraphs  within  the  limits  of  their  districts,  which  in- 
cluded the  I^ndon  Stock  Exchange,  for  the  purpose  of  simul- 
taneously transmitting  news  to  their  subscribers.  This  news 
consisted,  among  other  things,  of  certain  fluctuations  of  prices 
on  the  Stock  Exchange,  collected  there  by  the  defendants' 
ao-ents,  and  distributed  from  the  defendants'  offices  to  the  offices 
of  their  subscribers  by  means  of  tape-recording  instruments, 
supplied  by  the  defendants,  and  plaintiif  was  not  a  member  of 
the  Stock  Exchange,  and  was  in  the  habit  of  advertising  for 
business.     The  defendants  had  entered  into  three  separate  con- 

C9  Levis   V.    City   of  Newton,   etc.  lumbia  Teleph.  &  Teleg.  Co,  v.  City 

(U.  S.  C.  C,  S.  D.  Iowa),  75  Fed.  of   Spokane,   24   Wash.   53,  63   Pac. 

884,  6  Am.  Elec.  Cas.  13.  1116,  7  Am.   Elee.  Cas.  96. 

70  American  Teleph.  &  Teleg.  Co.  72  Muskogee  Nat.  Teleph.  Co.  v. 
V.  Morgan  County  Teleph.  Co.,  138  Hatch  (C.  C.  A.),  118  Fed.  382,  8 
Ala.   597,   36  So.   178.  Am.    Elec.    Cas.    64,    per    Thayer, 

71  State,   Spokane   &   British    Co-  Cir.  J. 
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tracts  with  the  plaintiff,  by  which  they  undertook  to  supply 
him  with  three   of   their  instruments.     By   the   mles  of  the 
Stock  Exchange  its  members  were  not  allowed   to  advertise, 
and  the   Stock  Exchange,  having  required  the  defendants  to 
cease  supplying  outside  brokers  with  the  special  information 
collected  in  the  building,  the  defendants  disconnected  the  three 
instruments  from  the  supply  of  that  class  of  news.      It  was 
held  that  the  license  of  the  defendants  was  neither  a  monopoly 
at  common  law,  nor  part  of  the  monopoly  conferred  on  the 
Postmaster-General  by  the  Telegraph  Act  of  1869,  and  that 
there  was  no  duty  imposed  by  the  license  for  the  nonperform- 
ance of  which  the  plaintiff  could  sue  the  defendants.     Two  of 
these  contracts  were  made  without  reference  to  the  rules  of  the 
Stock  Exchange,  and  the  third  contract  was  made  subject  to 
the  rules  of  the  Stock  Exchange.     It  was  held  that,  although 
under  the  circumstances  of  the  case  there  had  been  breaches 
by  the  defendants  of  the  two  former  contracts,  the  plaintiff 
was  entitled  to  damages  only,  and  not  to  an  injunction,  the 
contracts  being  for  personal  service  in  reference  to  chattels.'^^ 

§  191.  Exclusive  contract  —  Railroad  right  of  way  — Tele- 
graph line  —  Monopoly.— A  contract  whereby  a  railroad  cor- 
poration grants  an  exclusive  privilege  to  operate  a  telegraph 
line  aloncr  a  railroad,  or  to  build  and  maintain  such  line^  along 
said  railroad's  right  of  way,  or  which  provides  for  discrimina- 
tion against  other  telegraph  corporations,  or  which  necessarily 
excludes  all  other  telegraph  lines  from  the  use  of  property 
that  by  condemnation  has  been  devoted  to  public  uses,  is  void 
as  in  restraint  of  trade,  and  as  tending  to  create  a  monopoly  to 
suppress  competition,  and  it  is  also  invalid  as  being  against 
public  policv.'^'^  In  Texas  the  acquirement  of  such  an  exclu- 
sive right  is   forbidden  by  statute.'^     Again,   such  exclusive 

T3  Cochrane    v.    Exchange    Teleg.  Un.    Teleg.    Co.    v.    American    Un. 

Co    L   R.,  Ch.  Div.  65  N.  S.  334.  Teleg.  Co.,  65  Ga.  160,  83  Am.  Eep. 

Tlwestern  Un.  Teleg.  Co.  v.  Bal-  781;   St.  Louis  &  C.  R.  Co.  v.  Cen- 

timore  &  0.  Teleg.  Co.,  23  Fed.  12,  tral  Teleg.  Co.,  173  111.  508,  51  N. 

1  Am.  Elec.  Cas.  721,  24  Fed.  319,  E.  382. 

1   \m   Elec.  Cas.  677;  United  States  75  Western  Un.  Teleg.  Co.  v.  Bal- 

V.  Trans-Missouri  Freight  Assn.,  19  tiraore  &  O.  Teleg.  Co.,  22  Fed.  133, 

U.  S.  App.  60.  61,  58  Fed.  58;  7  C.  I  Am.  Elec.  Cas.  601. 
C.  A.  15,  per  Sanborn,  J.;   Western 
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contract  cannot  debar  the  tate  from  exercising  its  right  ut" 
eminent  domain.'*^  2sor  will  a  court  of  equity  speeitically  en- 
force a  contract  of  this  character,  whether  the  same  be  re- 
garded as  an  intent  to  convey  an  interest  in  the  property,  or 
as  a  covenant  affecting  the  title  to  the  right  of  way,  or  as  a 
contract  creating  simply  a  personal  liability."' 

^  102.  Exclusive  contract  —  State  and  telegraph  company  — 
Sale  —  Lessee. —  A  right  only  to  tin'  ('.\('lii>^iv('  \isc  of  a  tcle- 
ffraT)h  line  Dasses  to  a  lessee  of  a  railroad  fmni  the  State  where 
such  telegraph  line  was  constructed,  undrr  an  agreement  witli 
the  State  along  a  railroad  owned  by  it,  and  the  contract  also 
stipulated  only  for  the  exclusive  right,  and  did  not  operate  as 
a  sale  of  said  telegraj)h  line  to  the  State.'** 

§  1!);{,  Exclusive  contract  —  Railroad  right  of  way  —  When 
not  void. —  A  contract  between  a  railway  eouipaiiy  and  a  tele- 
graph company,  for  the  erection  and  ojjeration  of  a  telegraph 
along  the  railway,  by  which  the  railway  company  agreed  to 
give  the  telegraph  company  the  exclusive  right  of  way  for  teh- 
gra])hic  ])urj)oses,  s<»  far  as  it  legally  might,  and  to  discourage 
competition,  has  been  h»dd  not  void  as  against  public  p<dicy,  so 
far  as  it  undertook  to  exclude  competition  from  the  poles  used 
by  the  telegnij)!!  company;  and  it  has  als(»  been  held  that,  under 
such  contract,  if  the  railway  company  authorized  any  other  tele- 
graph company  to  put  \ip  another  line  of  wire  u|)<>n  the  same 
poles,  an  injunction  would  issue  against  such  occupation.'" 

§   104-.     Exclusive  contracts  —  Monopoly  —  Power  to  contract 

Transportation    of   employees  —  Canadian    decision. —  The    E. 

.i:,  2s.  A.  liv.  Co.  were  incorporated  in   l>tit,  under  tlie  laws  of 
the  Province  of  New  Brunswick,  and  in  1860  owned  a  line  of 

70  New  Orleans,  M.  &  Tex.  R.  Co.  •»  Western  Un.  Teleg.  Co.  v.  Chi- 

V.    Southern  &   All.    Teleg.   Co.,    53  capo  &   P.    R.   Co..   86   111.   24G,   29 

Ala.  211,  1  Am.  Elec.  Cas.  190.  Am.     Rep.     28.     See    Western    Un. 

~^  Pacific  Postal  Teleg.  Cable  Co.  Teleg.  Co.  v.  New  Brunswick  R.  Co.. 

V.  Western  Un.  Teleg.  Co.,  50  Fed.  New  Brunswick  Eq.  Cas.  338,  aflfd.. 

493,  4  Am.  Elec.  Cas.  236.  17   Can.   Sup.   Ct.    152.     Considered 

78  Western     Un.     Teleg.     Co.     v.  at  lengtli  in  the  next  following  sec- 
Western   &   All.    R.    Co.,    91    U.    S.  tion,   herein. 
283,  I  Am.  Elec.  Cas.  194. 
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railroad  from  Fairville,.  X.  B.,  to  Vanceboro,  on  the  boundary 
of  the  State  of  Maine.  In  that  year  they  entered  into  an 
agreement  with  the  plaintiffs,  a  company  incorporated  in  the 
State  of  ]S^ew  York,  giving  the  latter  the  exclusive  right  to  erect 
and  maintain  upon  the  land  of  the  railroad,  lines  of  telegTaph 
which  should  be  the  exclusive  property  of  the  plaintiffs.  The 
E.  &  N.  A.  E,y.  Co.  agreed  to  transport  gratis  employees  of  the 
plaintiffs,  and  materials  used  by  the  plaintiffs  in  erecting  and 
maintaining  their  lines,  and  not  to  transport  the  employees  and 
materials  of  any  other  telegraph  company  at  less  than  the  usual 
rates.  The  plaintiffs  were  to  maintain  one  wire  for  the  use  of 
the  railroad,  and  to  furnish  telegraphic  facilities  and  supplies  at 
a  number  of  stations  on  the  road.  The  plaintiffs  constructed 
lines  of  telegraph,  and  connected  them  with  their  system  in 
the  State  of  Maine.  In  1878  the  E.  &  N.  A.  Ey.  Co.'s 
road  was  sold  under  a  decree  of  the  Supreme  Court  in  equity 
to  the  St.  J.  &  M.  Ry.  Co.,  by  whom  it  was  run  until  1883, 
when  it  was  leased  to  the  N.  B.  Ey.  Co.  for  999  years.  Both 
of  these  companies  had  notice  of  the  agreement  and  acted  upon 
it.  In  1888  the  C.  P.  Ey,  Co.  obtained  running  powers  from 
the  N.  B.  Ry.  Co.  over  the  line,  and  permission  to  construct 
a  line  of  telegTaph  along  the  railroad.  To  prevent  the  con- 
struction of  the  line  of  telegraph,  as  being  in  breach  of  the 
agreement  of  the  E.  &  X.  A.  Ey.  Co.  with  them,  the  plaintiff's 
obtained  an  exparte  injunction  ordm-,  which  it  was  sought  to 
dissolve.  Held  (1)  that  the  agreement  of  the  E.  &  X.  A. 
Ey.  Co.  with  the  plaintiff's  was  not  void  as  an  agreement  in 
restraint  of  trade,  or  as  creating  a  monopoly,  and  being  con- 
trary to  public  policy;  (2)  That  the  agreement  in  respect  to 
the  transportation  of  employees  was  not  invalid,  as  being 
within  51  Vict.,  chap.  29  (D),  §  240,  providing  that  no  rail- 
road company  shall  give  or  make  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of  any  particular  person 
or  company,  or  any  particular  description  of  traffic  in  any  re- 
spect whatever;  (3)  That  the  plaintiffs,  though  incorporated 
in  the  State  of  Xew  York,  could  validly  contract  with  the  E.  & 
N.  A.  Ey.  Co.  and  enforce  the  agreement  by  a  suit  brought  in 
Canada;  (4)  that  the  X.  B.  Ry.  Co.,  having  leased  the  road. 
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with  notice  of  the  agreement,  and  having  acquiesced  in  it,  were 
bound  bj  it.®*^ 

§  l!)4a.  Railway  and  telegraph  company  —  Permanent  con- 
tract —  Exclusive  contract  —  Injunction  —  Specific  performance. 
—  A  contract,  with  its  nioditications,  the  eircuinstancos  attend- 
ing its  origin,  the  purposes  had  iu  view,  and  tiie  conduct  of  the 
parties  throughout  a  long  period  of  time  during  which  these 
purposes  have  evidently  been  accomplished  may  be  such  as  to 
make  it  sutticiently  appear,  that  there  was  no  intention,  on  the 
part  of  the  contracting  ])artif'S,  to  limit  its  duration  or  confer 
ui)()n  either  party  tlic  right  of  revocation  without  the  other's 
consent.  If  a  contract  is  not  revocable  at  tlie  will  of  either 
party,  or  othenvise  limited  as  to  its  duration,  by  its  express 
terms  or  by  the  inlierent  nature  of  the  contract  itself,  with  refer- 
ence to  its  subject-matter  or  its  parties,  it  is  presumably  in- 
tended to  be  permanent  and  perpetual  in  the  obligation  it  im- 
poses. If  the  i)arties  intend  tliat  the  life  of  a  contract  should 
depend  upon  the  mere  will  of  either  party  without  the  other's 
consent  such  a  limitation  ought  to  be  expressed.  This  rule 
was  applied  in  a  federal  case  where  there  was  a  bill  for  spe- 
cific performance;  for  an  injunction  restraining  a  railroad  com- 
pany from  violating  the  provisions  of  a  certain  contract;  and 
for  general  relief.  The  contract  was  one  between  a  railroad 
and  telegraph  company  and  provided:  that  the  former  was  to 
furnish  and  set  poles  wuth  cross-arms;  that  the  latter  was  to 
furnish  wire,  insulators,  instnmients,  patents  and  everything 
except  the  poles  and  cross-arms  and  to  conijdete  said  line  with 
one  wire  and  put  the  line  in  operation  at  designated  places 
and  at  other  stations  which  the  railroad  company  should  desig- 
nate and  furnish  instruments  for,  and  to  send  free  of  charge 
during  business  hours  all  messages  pertaining  strictly  to  the 
business  of  the  railroad  including  the  ordinary  family  commu- 
nications of  its  officers  and  agents  and  giving  preference  to 
emergency  messages  or  those  pertaining  to  accidents.  The  rail- 
road company  was  to  pay,  after  the  line  was  constructed  and 
in  working  order,  a  certain  sum  per  mile  of  wire  and  to  pass 
or  convey  free  of  charge  over  its  road  all  men  and  materials 

80  Western  Un.  Teleg.  Co.  v.  New  Brunswick  Eq.  Cas,  338,  aflfd.,  17 
Brunswick    Ry.    Co.     (1888),    New       Can.  Sup.  Ct.  152. 

348 


CORPORATE    POWERS.  §    194a 

used  and  employed  in  building  and  operating  the  telegraph 
line;  it  was  also  to  have  the  right  to  put  upon  the  poles  and 
cross-arms  a  wire  and  work  the  same  for  the  exclusive  business 
of  the  railroad  company  and  the  ordinary  family  communica- 
tions of  its  officers  or  agents  at  or  from  points  where  the  tele- 
graph company  had  or  should  have  an  office.  The  telegraph 
company  also  had  a  right  to  string  another  wire  for  its  o\vn  use. 
Provision  was  also  made  for  use  of  wires  of  either  company 
when  that  of  the  other  was  down  and  out  of  order,  and  for 
repairs  and  renewal  of  wires.  The  railroad  company  was  not 
to  allow  any  other  telegraph  company  or  individual  to  build 
or  operate  a  line  of  telegraph  on  or  along  its  railroad  or  any 
part  thereof.  For  a  period  of  years  the  line  was  operated 
in  conformity  with  the  terms  of  the  agreement  and  by  mutual 
agreement  the  telegraph  company  increased  the  number  of  its 
wires  and  there  were  modifications  by  parol  as  to  expense  of 
construction  and  repairs.  It  was  also  declared  that  the  con- 
tractual relations  involved  mutual  covenants  which  were  mutual 
considerations;  and  although  some  of  them  were  executory  in 
their  character  many  of  the  most  important  stipulations  had 
been  executed  by  the  complainant ;  and  that  the  essential  nature 
of  the  service  was  such  as  to  indicate  that  permanency  in  con- 
tractual relation  was  intended  by  the  contract  "  under  which 
these  parties  have  lived  for  nearly  half  a  century."  It  was 
further  said  that  it  was  "  not  necessarj^,  however,  in  the  view 
here  taken  of  this  case  to  discuss  the  question  whether  a  tech- 
nical easement,  appurtenant  or  in  gross,  has  been,  in  effect 
granted  by  the  railway  company  to  the  complainant,  by 
the  provisions  of  the  contract  of  1856,  nor  is  it  import- 
ant that  we  should  call  the  interest  of  complainant,  founded 
on  its  contract  Avith  the  predecessor  of  defendant,  a  license  ex- 
ecuted "  although  the  agreement  was  declared  by  the  court  to 
be  non-revocable  if  the  complainant  had  a  right  to  claim  an 
easement  in  the  land,  or  if  it  was  considered  a  mere  license.  It 
was  further  held  that  the  contractual  relation  between  the 
parties  did  not  embrace  the  elements  of  a  partnership  and  that 
the  contention  could  not  be  sustained  that  the  relationship  came 
within  the  rule  applicable  to  partnership  contracts  containing 
no  time  limit  and  so  was  revocable  at  the  will  of  either  party, 
and  the  court  was  of,  the  opinion :  "  That  the  relations  created 
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bctwt'f'ii  the  parties  by  tho  agreoinmt  in  question,  woro  not 
uiorcly  [)ors()nal,  as  in  tlif  faso  of  partncrsliip,  agonoy,  niastor 
and  servant,  and  flic  like,  but  that  rio;bts  in  property  and  tlie 
user  thereof,  rights  in  tlic  nature  of  an  easement  were  confcrn'd 
upon  the  ai)j)elhint,  and  tliat  no  ri^^lit  in  the  appellee  to  revoke 
or  determine  the  same,  in  tlu^  absence  of  express  stipulation  to 
that  effect,  is  to  b(>  inferred  fr<»m  tlie  silence  of  the  contract 
in  that  respect,  or  from  its  terms,  purpose  or  inherent  nature." 
Another  contention  was  tliat  tlie  contract  could  not  be  s])ecific- 
ally  enforced  because  the  clause  in  the  contract  which  excluded 
other  tele/rraph  coni]»anies  was  intended  to  create  a  monopoly 
and  was  therefore  ille<;al  and  void.  But  it  was  ludd  that  the 
clause  was  valid  when  made  and  although  it  was  rendenMl  in- 
valid by  the  Act  of  Congress  of  ISOf)  yet  it  did  not  follow  that 
the  invalidity  of  this  clause,  which  did  not  constitute  the 
main  consideration  of  the  contract,  struck  al<o  with  in\ali(litv 
the  other  provisions  f)f  the  contract  made  t(^n  yc.-.i-;  prior  to 
the  passage  of  the  statute.  The  court  said:  '*  It  is  perfectly  well 
settled,  tiiat  where  one  |,rovision  in  a  contract,  which  does  not 
constitute  its  main  or  essential  feature  or  purpose,  is  void  for 
iHegality  or  otherwise,  but  is  clearly  separable  and  severable 
from  the  other  parts  which  are  relied  upon,  such  other  parts 
are  not  aifected  by  the  invalid  provision,  and  may  bo  enforced 
as  if  no  such  provisi<»n  had  been  incorporated  in  the  contract." 
In  addition,  upon  this  ])oint  the  clause  had  never  been  enff>rced 
or  sought  to  be  enforced,  no  other  telegraph  com|>any  was  a 
party  to  the  suit.  The  Act  of  Congress  of  July  21,  IMWI,  was 
therefore  declared  to  have  no  bearing.  It  was  further  held 
that  it  was  not  a  reason  for  refusing  specific  performance  that 
the  contract  obligations  were  continuing;  where  the  specitic 
performance  sought  was  the  observance  of  a  contract,  under 
which  both  parties  had  lived  for  nearly  half  a  century,  and  the 
non-interference  with  complainant's  rights,  and  specific  per- 
formance was  not  the  main  relief  sought  and  the  injunctive 
process  of  the  court  would  afford  the  efficient  remedy  and  all 
that  was  required  was  that  the  status  quo  should  be  obsers-ed 
and  complainant  not  be  interfered  with,  injunctive  relief  being 
the  principal,  if  not  the  only,  relief  required. ^^ 

fi  Western    Union    Teleg.    Co.    v.       C.    C.    A.    285.    revcr.    ]2r,.    Fed.    67, 
Pennsylvnnia  Co.,   129  Fed.  849,  64       cited  in  Western  Union  Teleg.  Co.  v. 
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§   194b      Municipal  grants  —  Invalid  ordinances.— Where  a 
city  haf^  no  legislative  power  to  authorize  the  use  of  its  streets 
for  the  erection  of  telephone  poles  and  wires  and  cannot  grant 
to  any  person  or  corporation  the  use  of  the  streets  and  alleys 
of  a  city  or  town  for  any  other  purpose  than  that  for  which 
they  were  dedicated,  and  subsequently  the   State  constitution 
prohibits  the  use  of  such  streets,  alleys  or  public  grounds  of  a 
city  or  town,  Avithout  the  prior  consent  of  the  proper  legislative 
authorities,  such  consent  is  a  prerequisite  and  if  it  is  not  ob- 
tained it  has  no  right  to  occupy  such  streets  and  alleys,  unless 
a  ri-ht  so  to  do  existed  by  virtue  of  a  charter  antecedently 
crran'ted  and  work  had  in  good  faith  been  begun  thereunder. 
Xor  was  it  the  purpose  of  the  constitution  to  render  valid  a 
resolution  or  ordinance  of  a  board  of  councilmen  granting  a 
franchise  which  under  the  law  at  the  time  of  its  adoption  was 
invalid  «2     j^    telephone    company    without   proper   municipal 
authority  to  erect  its  plant,  by  reason  of  the  ordinance  granting 
the  riglit  to  erect  and  operate  its  system  not  being  properly  en- 
acted and  consequently  void,  cannot  prevent  the  erection  of 
a    rival   telephone   plant.«=^     An   ordinance  may,   however,    be 
valid  which  grants  a  franchise  to  a  corporation,  although  it 
is  passed  as  an  amendment  to  a  void  enactment,  such  later  or- 
dinance being  complete  in  itself.^"* 

s  194c.  Unlawful  municipal  resolution  or  ordinance —In- 
junction —  Jurisdiction  federal  court.— A  municipal  ordinance 
not  passed  under  leiiislativc  auth.^rity  is  not  a  law  of  the  State 
witliin  the  meaning  of  the  prohibitions  of  the  federal  constitu- 
tion.    But    where    the    gravamen    of    a    bill    for    injunction, 

Pittsbing  C.   C.   &   St.   L.   Ry.  Co.,  Union.  Tel.  Co.,  118  Fed.  497,  55  C. 

137    Fed    435.   437.    upon   the   point  C.   A.  2G3.                         ^  ,     ^      ^ 

that  contracts  sought  to  be  enforced  «^'  East     Tennessee     Teleph^    Co., 

by    specific    perfornmnce    contained  etc..  v.  City  of  Kussellville      06  Ky. 

iflegal    provisions    in    violation    of  607,  21  Ky.  L.  Rep.  30o,  51   S.  W. 

Act"  of   Congress    Aug.    7,    1888,   c.  308.                                ^  ,     ,      ^ 

779   25  Stat,  at  L.  382,  U.  S.  Comp.  «"  East   Tennessee   Teleph.   Co.   v. 

Stat       1901       p.      3582.     Compare  Anderson    County    Teleph.    Co.,    22 

Wesiern  Union  Tel.  Co.  v.  St.  Paul  Ky.  L.  Rep.  418.  57  S.  W.  457 

M    &    M     Rv    Co,    106    Fed.    243;  S4  Wilder  v.  Aurora  De  K.  &   K. 

Northwester^   Tel.    Co.    v.    Western  Kloc  Traction  Co..  216  111.  493,  75 

N.  E.  194. 
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against  a  city  and  an  clcftric  (•(•rporation  or«;aiii/Atl  under 
State  laws,  is  that  the  company  is  acting  unlawfully  under 
a  claim  of  authority  conferred  by  resolution  or  ordinance 
passed  by  the  city,  and  no  construction  of  the  federal  constitu- 
tion is  involved  and  the  controversy  depends  solely  upon  the 
State  laws  the  federal  court  has  n<>  jurisdiction."^ 

s$  195.  Municipal  grants  or  permits  —  Street  railways. —  In- 
dependent of  special  charter  provi^inu,  a  city  cainnit  grant  the 
right  to  constnict  and  nuiintain  for  a  term  of  years  a  railway 
in  one  of  its  streets.**"  Such  grant  is  not  within  its  ordinary 
powers.^"  As  has  been  frecjur-ntly  and  constantly  asserted,  the 
source  of  street  control  is  in  the  legislature,  acting  within  con- 
stitutional limits.'^*  J>ut,  althougli  the  cities  nujy  not,  in  the 
exercise  of  their  ordinary  jmwers,  confer  a  corporate  franchise, 
they  may  permit  the  use  of  their  streets  for  street  railways  or 
other  purposes  not  inconsistent  with  street  uses,  in  the  absence 
of  a  contrary  statute,''"  altiiough  this  is  said  to  be  n(»t  wholly 
free  from  (Innbt.'"'  I'nder  the  general  clause  in  a  city  charter 
giving  it  ])ower  to  control  its  streets,  it  may  grant  to  a  railway 
company  the  privilege  of  constructing  and  operating  a  line  of 
railway  such  as  its  charter  contemplates,  for  tlie  operation  of 
passenger  cars  by  electricity,  and  it  may  also  construct  a  spur 
track  ])roperly  and  reasonably  necessary  for  connection  with 
a  point  where  the  company  intends  to  erect  a  power-house  and 
car-storage  shed.  And,  although  the  charter  permits  the  car- 
riage by  the  railway  company  of  freight,  the  city's  grant  of 
privileges  is  not  made  void  by  a  stipulation  therein  that  no 
freight  should  be  carried  through  the  streets,  except  by  the 
citv's  consent.  The  city  may  also,  in  such  case,  authorize  the 
construction  of  a  power-house  and  car-storage  shed  at  some 
convenient  point  within  the  city."' 

85  Mayor,  etc.,  of  City  of  Savan-  State,  constitutional  and  legislative 

nah  V.  Hoist,  132  Fed.  901,  65  C.  C.  control. 

A.  449,  revg.  131  Fed.  931.  so  2    Dill,    on    Mun.    Corp.     (4th 

80  People's  R.  Co.  v.  Memphis   R.  ed.),  p.   S78.  §   724. 

Co.,  10  Wall.   (U.  S.)  38.  »o  Booth     on     Street     Rys.      (ed. 

87Eichels    v.    Evansville    St.    Ry.  1892),  §   15.     See  Elliott  on  Roads 

Co.,  78   Ind.   261.  &  Streets    (ed.  1890),  p.  562. 

88  See   chapter   XI,   herein,    as   to  aiPowell     v.     Macon     &     Indian 
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§  196.  Municipal  grants  or  permits  continued  —  Electric 
light  companies. —  Where  an  ordinance  grants  the  power  to  light 
streets,  and  it  does  not  appear  whether  the  purpose  of  said 
grant  was  public  or  private,  and  it  would  be  valid  in  one  case 
and  void  in  the  other,  the  court  will  construe  the  grant  as  for 
public  purposes,  and  hold  it  valid. ^^  Where  there  is  a  valid 
grant  bj  a  city,  acting  under  legislative  authority,  of  a  fran- 
chise for  the  occupation  of  its  streets  for  the  distribution  of 
electric  light  and  power,  such  grant  is  not  invalid  bj  reason 
of  a  provision  therein,  conferring  a  right  incidental  to  the 
exercise  of  the  grant,  as  in  case  of  an  authorization  to  conduct 
water  from  an  artesian  well  at  the  intersection  of  two  streets.^^ 
It  is  a  sufficient  public  use  to  sustain  a  municipal  grant  of  a 
right  to  use  streets  for  the  operation  of  an  electric  light  plant, 
that  the  light  is  to  be  supplied  to  citizens  generally  as  well  also 
as  for  lighting  streets  and  public  places.''^  An  electric  light 
and  power  corporation  may  have  a  general  and  special  fran- 
chise, limited,  however,  in  the  exercise  thereof,  within  the 
limits  of  a  certain  city,  and  where  it  is  so  limited,  and  the  exer- 
cise of  any  privilege  to  use  said  city  streets  is  dependent  upon 
a  further  special  grant  from  the  legislature  and  specified  mu- 
nicipal action,  such  statutory  requirement  is  a  condition  prece- 
dent to  the  action  of  the  city  autliorities.''^ 

I 

§   197.     Municipal  grants  or  permits  continued  —  Subways. — 

A  city  has  autliority  to  comjiel  a  subway  company  to  permit 

other  companies  engaged  in  a  similar  business  to  lay  wires  in 

its  subways,  even  though  the  ordinance  granting  the  right  to 

lay  such  subways  under  the  city  streets  fails  to  reserve  the 

right  of  user  tliereof  by  other  companies,^^     A  prior  case  in 

(Springs  R.  Co.,  92  Ga.  209,  2  Am.  or,  Edison    Electric    Ilium.    Co.    of 

Elec.   Cas.  44,   17  S.   E.    1027.     See  Baltimore  v.  Hooper,  85  Md.  110,  36 

§  187,  herein.  .All.   11.3,  6  Am.  Elec.  Cas.  8;  Acts 

92  Levis  V.  City  of  Newton  (U.  S.  of  Md.,  1890,  chaps.  233,  270,  §  111; 
C.  C,  S.  D.  Iowa),  75  Fed.  884,  6  art.  23  of  Code  of  Md.,  §  254;  art. 
Am.  Elec.  Cas.  13.  23  of  Code    (codification  of  sub-sec- 

93  Hanson  v.  Hunter  Elec.  L.  Co.  tion  175b,  §  2.  c.  161,  Acts  of  1886), 
(Iowa   Sup.   Ct.,    1891),  48    N.   W.       §   24,   cless    11. 

1005,  3  Am.  Elec.  Cas.  856.  96  State  Nat.    Subway   Co.    v.    St. 

94  Levis  V.  City  of  Newton,  etc.  Louis,  145  Mo.  551,  46  S.  W.  981, 
(U.  S.  C.  C.  S.  D.  Iowa).  75  Fed.       42  L.  R.  A.  113. 

844,  6   Am.  Elec.  Cas.   13. 
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the  same  State,  however,  holds  that  a  city  cannot  f^rant  to  a 
subway  company  and  its  assigns  for  a  j)criod  of  fifty  years, 
the  space  therefor,  under  its  streets,  to  the  practical  exclusion 
of  all  other  public  uses,  said  grant  being  in  terms  a  surrender, 
without  reservation,  of  a  city's  power  to  regulate  the  under- 
ground use  of  streets  by  wire-using  companies.  It  was  also 
held  in  this  ca^e  that  a  city  cannot,  without  an  express  reserva- 
tion, of  supervision  and  control,  incident  to  location,  construc- 
tion, maintenance  and  use,  grant  the  use  of  its  streets,  even 
for  public  purposes,  to  a  private  corporation  or  individuals  for 
public  subways.**^  Again,  it  is  declared  that  the  city  of  St. 
Louis  has  no  power  to  confer  upon  any  corporation  the  exclu- 
sive right  to  use  one  of  its  streets  for  its  own  business,  and 
this  even  though  said  city  has,  by  reason  of  its  constitutional 
cliarter,  the  fee  of  its  streets,  subject  only  to  certain  public 
uses."*  In  so  far,  therefore,  as  these  two  last-mentioned  cases 
conflict  with  the  later  decision,  they  are  overruled. 

§  197a.  Rapid  transit  law  of  New  York  —  Electricity  as 
motive  power. —  The  raj)id  transit  act  of  New  York  granting 
certain  rights,  privileges  and  franchises  and  providing  for  rapid 
transit  railways  in  cities  of  over  one  million  inhabitants"** 
is  constitutional  as  to  abutting  owners.'  Xor  is  it  un- 
constitutional in  that  it  refers  to  a  municipality  the 
question  whether  it  desires  a  statute  affecting  it  especially 
to  be  enacted.  It  is  not  a  local  bill  and  ])rovides  for  a  munic- 
ipal purpose;  nor  does  it  violate  a  constitutional  prohibition 
against  cities  loaning  money  on  credit  in  aid  of  individuals, 
associations  or  corporations;  nor  is  it  open  to  a  constitutional 
objection  in  that  it  authorizes  the  incurring  by  the  rapid  transit 
commissioners  of  a  possible  indebtedness  exceeding  the  munic- 
ipal limit  of  indebtedness;  nor  is  it  obnoxious  to  the  consti- 

07  State,  St.  Louis  Underground  Am.  Elec.  Cas.  99,  103,  per  Bur- 
Service  Co.  V.  Murphy,  134  Mo.  548,  gess,  J. 

34  S.  W.  51,  34  L.  R.  A.  369,  6  Am.  »8  3    Gumming   &    Gilbert's    Genl. 

Elec.   Cas.   77,  affd.   in  banc   35   S.  Stat,  and  Laws  N.  Y.,  pp.  3208  et 

W.  1132.  seq.,    4    id.,    pp.    1282    et    seq.     See 

!>8  Grand  Ave.  Ry.  Co.  v.  People's  note  31  to  §  183b,  herein. 

Ry.  Co.,  132  Mo.  34.  33  S.  W.  472,  i  March  v.  City  of  New  York.   74 

1-2    Am.'  Rv.    &    Corp.    Rep.    594.    R  X.  Y.  Supp.  6:50,  11.51.  69  App.  Div. 
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tutional  guaranty  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  even  though  the  taking 
precedes  the  payment ;  nor  are  municipal  or  other  gov- 
ernmental corporations  included  within  the  constitutional  pro- 
hibition as  to  private  and  local  bills  granting  rights  to  individ- 
vials,  etc.,  to  construct  railroad  tracks.-  And  where  the 
statutes  and  contract  provided  that  the  construction  of  a  rapid 
transit  railroad  should  be  paid  for  by  the  city  of  Xew  York 
and  the  rapid  transit  commissioners  were  authorized  to  change 
plans  at  the  city's  cost  and  it  was  determined  that  electricity 
should  be  used  as  motive  power,  which  had  not  been  decided 
upon  when  the  contract  was  Originally  made,  additional  excava- 
tions and  additional  cost  of  construction  thereby  necessitated 
are  collectible  from  the  city.^ 

§  197b.  Rapid  transit  law  of  New  York  —  Conditional  ap- 
proval of  routes. —  In  a  case  decided  by  the  Supreme  Court  of 
Xew  York,  appellate  division,  in  July,  1906,  it  appeared  upon 
the  record  that  the  city  of  Xew  York  had  not  tlien  the  financial 
ability  to  undertake  the  building  of  all  the  routes  proposed  or 
on  which  favorable  reports  had  been  made  and  on  which  con- 
firmation by  the  court  was  sought,  and  under  the  constitution  of 
the  State  the  total  borrowing  power  of  the  city  was  between 
one-seventh  and  one-eighth  of  the  total  amount  required  for 
cost  of  construction,  and  it  was  held,  in  view  of  these  facts 
and  in  view  of  the  difficulty  of  obtaining  private  capital  to 
any  large  amount  and  the  effect  that  confirmation  would  have 
upon  the  property  involved,  all  the  routes  would  be  approved 
conditionally,  upon  the  rapid  transit  commissioners  deciding 
within  two  years  which  of  them  they  would  finally  conclude 
to  construct.  "  This  will  enable  them,  within  the  period 
named,  in  view  of  the  then  existing  condition  of  the  city's 
finances,  tc  determine  just  what  routes  should  be  built;  and 
after  that  time  they  should  be  required,  if  able  to  construct 
other  routes,  to  renew  their  application  to  this  court.  This 
will  render  null  and  void  our  approval  of  all  routes  not  selected 
and  contracted  for  within  two  years."  * 

2  Sun  Printing  &  P.  Assoc,  v.  New  Supp.  536,  80  App.  Div.  210,  affd., 
York,  40   X.  Y.   Supp.   607,  S   App.       IT.')  N.   Y.  470. 

Div.  2.30,  aflVl..  1.52  X.  Y.  2.57.  ^  Board    of    Rapid    Transit    Com- 

3  McDonald,     in     re.     80     X.     Y.       niprs  of  City  of  New   Vnik,  In   re„ 
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^  lOTc.  Delegation  of  power  to  cities  and  villages  in  New 
York. —  Express  l<"<;ishiti(.ii  in  di-iir  and  lUKimiliiir.l  lan-uafio 
is  necessary  to  a  Uclegation  of  power  to  cities  an<l  villa.uvs  in 
regard  to  tlio  construct  ion,  nianagoniont  and  control  of  tele- 
graph and  telephone  and  electric  companies,  such  a  surren<ler  of 
sovereignty  caniK.t  he  iin]dird,  and  in  New  York  the  Vilhige 
Law  °  does  not  conlVr  authority  to  erect  tcdegraph  and  t(dei)hone 
and  electric  light  poles  and  string  wires,  such  riglit  is  conferred 
by  the  State  Transportation  Corporations  I.au''  an.l  not  hy  vil- 
lage authorities,  who  have  the  ])ower  only  to  regulate  tlie  erec- 
tion of  such  poles  or  the  stringing  of  wires;  that  is  tlie  location 
of  the  p(des  and  the  streets  to  he  occupied  are  witiiin  the 
reasonahlt-  |)ower  of  the  village  to  regulate.' 

i^  l<»7,h  Municipal  grant  —  Obstruction  of  navigable  stream. 
—  In  a  navigahie  stream  the  ri.i:ht  (d'  the  pul)lic  is  paramount, 
and  the  owner  of  the  soil  umh-r  the  hcd  can  oidy  use  it  so  far 
as  consistent  witli  the  ))ui)lic  right  ;  and  a  niunicipalit v,  tiirough 
wliich  a  navigahh'  stream  flows,  caniK.t  -rrant  a  right  to  ol)- 
struct  tlii«  naviiialion  thereof  nor  liind  itself  to  permit  the 
continuance  of  :iii  oh->truct ion,  and  this  rule  is  not  afTected  hy 
the  fact  that  the  person  elaiming  the  riiiht  to  coutinue  su(di  an 
..hstrnctioM    is    ll wuer    in    fee    of    the    hcd    of    tiie    stream.'' 

^  lOS.  Corporate  powers  —  Generally. — Puhlic  policy  is  the 
basis  of  the  jirohihitiou  hy  law  of  acts  wiiicli  are  unauthorized 
bv  the  charter  of  a  com])any,  hut  there  are  numerous  cases 
w'hicli  upli-.h!  contracts,  even  when  made  in  vi<dation  of  a  pro- 
vision contained  in  the  c]uirt(M",  and  whicdi  involve  an  unauthor- 
ized exercise  of  cor])orate  ])owers.  Especially  is  this  true 
where  it  appears  that  the  provision  so  contravened  was  not 
intended  by  the  legislature  to  operate  as  an  imperative  prohibi- 
tion of  the  contract  violating  such  charter  provision  ;  or  where 
the  charter  provision  was  intended  for  the  benefit  of  the  cor- 

100  X.   Y.   Supp.   fill.     Soo  note  31  N.  Y.  448,  78  X.  E.  16.5,  revg.  96  N". 

to  §   18.3b,  herein.  Y.  Supp.  919,  110  App.  Div.  62.5. 

5  Laws  1897,  c.  414,  §  89,  subd.  9.  «  West  Chicago  St.  Rd.  Co.  v.  Peo- 

6  Laws  1890.  c.  .566,  art.  8,  §  102.  pie  ex  rel.  City  of  Chicago,  201  U. 

7  Village  of  Carthage  v.  Central  S.  .506,  26  Sup.  Ct.  518,  50  L.  ed.— 
New  York  Teleph.  &  Teleg.  Co..  185  affg.,  214  111.  9.  73  X.  E.  393.  four 


justices  dissenting. 
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poration  rather  than  the  protection  of  the  public,  or  where  the 
contract  is  made  in  violation  of  the  charter,  and  persons  act- 
ing in  good  faith  and  without  notice  would  be  injured  thereby.^ 
So  acts  may  be  within  the  corporate  purpose  when  in- 
cidental to  and  part  of  a  valid  entire  transaction,  although 
said  acts  might,  if  standing  alone,  be  ultra  vires.  But  implied 
powers  must  be  those  which  are  necessary  to  effectuate  the 
powers  expressly  granted  and  necessary  to  accomplish  the  j)ur- 
poses  of  the  corporate  creation.  This  does  not  mean  merely 
those  implied  powers  which  are  indispensably  necessai-y  to  carry 
out  the  grant  of  express  power,  but  applies  to  those  which  are 
convenient,  appropriate  and  suitable,  including  the  right  of 
reasonable  choice  of  the  means  to  be  employed.  There  is, 
however,  a  limitation  in  this  respect,  in  that  an  incidental 
power  must  not  sustain  merely  a  slight  or  remote  relation  to  the 
express  power  granted,  but  it  must  be  directly  and  immediately 
appr()])riate  to  the  execution  of  the  specific  express  authority 
conferred  by  the  charter,  ha\ing  in  view  also  what  we  have  first 
stated  under  this  section.^"  And  where  corporations  are  or- 
ganized under  general  laws,  the  articles  of  incorporation  con- 
stitute their  charter  for  the  jnirpose  of  determining  their 
powers.^'  Again,  the  corporate  organization  must  be  com- 
pleted by  the  election  of  a  board  of  directors  and   the  proper 

M   Joyce  ou   Ins.    (eil.    1897),   p.  111.   041,  42   N.   E.   153,  28  Chic.    L. 

87,  §  .34,  and  eases  cited;   McElroy  News,     99.     New     York:    See     also 

V.  ^riiinesota,  etc.,  Co.,  96  ^Yis.  :n7,  Powell  v.  Murray,  3  N.  Y.  App.  Div. 

71  N.  W.  652.  273,  73  N.  Y.  St.  R.   851,  38  N.  Y. 

1"  Central  Ohio  Natural  Gas  &.  F.  Supp.  233.     Pennsylvania:  Cooke  v. 

Co.    V.    Capital   City   Dairy   Co.,   (K)  .Marshall,  191  Penn.  St.  315,  43  Atl. 

Ohio  St.  96,  41  Ohio  L.  Jour.  312,  314,  29  Pitts.  L.  Jour.   (N.  S.)  417, 

53  N.  E.  711,  10  Am.  &  Eng.  Corp.  44    Week.    N.    of   Cas.    159.     Utah: 

Cas.   (N.  S.)  228;  State,  Jackson  v.  Weyeth     Hardware    &    M.     Co.     v. 

Newman,  51   La.   Ann.   833,  25   So.  Jaraes-Spencer-Bateman       Co.,       15 

408,  10  Am.  &  Eng.  Corp.  Cas.    (N.  Utah,    110,    47    Pac.    604.     Canada: 

S.)    217.     See   also    United  States:  Charlesbois    v.    De    Lapp,    26    Can. 

Pearsall  v.  Great  Northern  R.  Co.,  Supp.  Ct.  221.     Examine  Cooley  on 

161  U.  S.  646,  16  Sup.  Ct.  705,  40  Const.  Lim.    (6th  ed.),  p.  231. 

L.  Ed.  838,  revg.  73  Fed.  933.     11-  n  North  Point  Consol.  Irrlg.  Co. 

linois:   Illinois  Health  University  v.  v.  Utah  &  S.  L.  Canal  Co.,  16  Utah, 

People,    Moloney,    166    111.    171,    46  246,  52  Pac.    168,  40  L.  R.   A.  851, 

X.  W.  737:  American  Loan  &  T.  Co.  8  Am.   &   Eng.   Corp.   Cas.    (N.    S.) 

V.   Minnesota   &  X.   W.   R.   Co.,   157  98. 
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and  statutory  officers,  before  a  corporal i«>ii  <-aii  cuikhiiiii  and 
take  property.''  In  a  Minnesota  case  it  is  liehl  that  the  ])re- 
sumption  exists  that  a  certain  [wr  cent,  (d*  the  sharchtd<ler:s 
of  a  domestic  corporation  an-  citizens,  and  so  tlie  corporation 
may  accpiire  real  estate  umh'r  tlie  statute.''' 

§  lU'J.  Corporate  powers  —  Debts  —  Notes  —  Contracts. —  A 
street  railway  corpt)rati(»n  has  power  at  et.iiiiiKiii  hi\\  to  lmvc, 
tlirough  its  directors,  promissory  notes,  to  incur  debts  and  c<jn- 
tract  for  their  payment.'"*  A  telein'a|)h  company  oriranized  in 
the  United  States  has  power  to  contract  in  ('anachi  for  the  eon- 
strui'tiou  there  <d'  its  line,  and  may  eoinpei  performance  by 
suit."^  A  contract  for  layiii'::  electric  conduits  in  a  city  is  not 
authorized  under  a  charter  to  manufacture  insulated  cables  aiul 
wires,  even  thouj;h  a  sale  to  a  larL^'  amount  of  its  company's 
manufactured  product  is  thereby  etfected,  where  the  c(»st  (»f 
fultilliim  the  contract  is  more  than  double  the  amount  which 
mav  be  realized  from  such  sale,  and  the  attendant  risks  of  dam- 
ages in  the  necessary  pros<M'ution  (d*  tlu»  work  of  layinj^  such 
conduits,  and  fr»»m  accidents,  is  very  irreat.  And  where  a 
contract  is  wholly  executory,  the  want  (d'  authority  to  enter 
into  such  a  contract  constitutes  a  defense  by  the  city,  and  an 
action  at  law  will  not  lie  in  such  case  by  the  bidder  for  breach 
of  contract,  and  to  recover  his  deposit  with  the  city.'"  It  will 
be  observed  that  these  cases  are  but  another  ap|)lication  of  the 
]»rlnciples  limitiiiir  cor|>orations  to  the  exercise  of  their  express 
and   necessaiMJy   incidental   [xtwcrs. 

ij  •_>()().  Powei-s  of  corporate  officers  —  Directors,  managers, 
superintendent,  etc. —  Decisions. —  directors  of  a  street  railway 

12  Consolidated  St.  l{y.  Co.  v.  Supp.  529,  affd.,  127  X.  Y.  .')17,  40 
Toledo  Elec.  St.  Ry.  Co.,  6  Ohio  N.  X.  Y.  St.  R.  :U1,  28  N.  E.  4G7  ;  2 
P.  537,  8  Ohio  S.  &  C.  P.  Dec.  268.  Cook  on  Corp.   (4th  ed.),  pp.  1GG4, 

13  Northwestern  Teleph.  Exch.  Co.  1065  et  seq.,  §  760.  See  4  Thompson 
V.  Chicago  M.  &  St.  P.  R.  Co.,  76  on  Corp.  (ed.  1895),  §  5730  et  seq. 
Minn.  334,  79  N.  VV.  315;  Gen.  Stat.  is  Western  Un.  Teleg.  Co.  v.  New 
1894,  §  5876.  Brunswick    R.   Co..   N.   B.   Eq.   Cas. 

i4Kneeland    v.    Braintree    St.    R.  3.38. 

Co.,  167  Mass.   161,  45  N.  E.  86.  5  ic  Safety  Insulated  Wire  &  Cable 

Am.  &  Eng.  Corp.  Cas.   (N.  S.)  473.  Co.   v.    Baltimore    (U.   S.   C.   C.   A., 

See  Sheridan   Elec.   L.  Co.  v.  Chat-  4th  Cir.),  42  U.  S.  App.  64,  20  U. 

ham   Nat.   Bank,   52   Hun    (N.   Y.),  S.  C.  C.  A.  453,  74  Fed.  363. 
575,  24   X.   Y.  St.  R.  622,  5  N.  Y. 
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c(yrporation  may,  in  good  faith,  borrow  money  therefor,  on 
their  individual  liability,  and  a  trust  deed  on  the  corporate 
property,  and  for  their  own  protection  may  purchase  such  prop- 
erty at  a  sale  under  said  deed  of  trust.^'^  Where  a  corporation 
is  engaged  in  manfacturing  and  installing  electrical  appli- 
ances, the  superintendent  of  its  installation  department,  whose 
authority  to  make  contracts  has  been  confined  to  an  occasional 
verbal  contract,  confirmed  by  order  from  the  office,  has  no  im- 
plied authority  to  permit  a  corporation  customer  to  contract 
with  a  third  person  for  the  installation,  at  its  expense,  of  a 
switchboard  manufactured  by  it,  and  which  its  contract  required 
it  to  install,  even  though  the  contract  was  made  for  the  purpose 
of  preventing  union  workmen  from  being  called  off  from  said 
customer's  building,  on  which  they  were  working.^*  Corpo- 
rate officers  of  old  companies  are  not  forbidden  by  public 
policy  to  agree  with  a  new  organization  that  they  will  not  en- 
gage in  business  for  five  years,  so  as  to  interfere  with  or  com- 
pete in  any  way  with  the  now  corporation,  even  though  the  new 
corporation's  business  combines  that  of  both  the  old  companies, 
one  of  which  was  engaged  in  the  installation  and  construction 
of  electric  plants  and  appliances,  and  the  other  in  manufac- 
turing and  dealing  in  such  appliances.  And  said  contract  is 
not  affected  to  the  extent  of  being  void  by  reason  of  the  fact 
that  the  new  business  is  of  a  character  to  extend  over  the  en- 
tire country.^*  Again,  where  the  stockholders  and  directors  of 
a  railroad  company  have  established  a  principal  office,  and  gen- 
eral officers  cannot  change  its  location,  although  they  may  find 
it  convenient  for  the  dispatch  of  business  to  change  their  loca- 
tion to  some  other  point  on  the  line.  The  place  of  a  corpora- 
tion's principal  office  is  that  where  meetings  of  the  stockholders 
and  directors  usually  meet,  and  where  it  elects  its  officers  and 
conducts  its  financial  operations.  If  the  charter  fails  to  desig- 
nate the  place  of  the  chief  office,  and  none  is  designated  by  the 
vote  of  the  stockholders  or  resolution  of  the  directors,  such 
office  may  be  established  by  the  acts  of  the  stockholders  and 

17  College  Park  Elec.  Belt  Line  v.       Misc.  543,  50  N.  Y.  Supp.  218,  aflF'd 
Ide.  15  Tex.  Civ.  App.  273,  40  S.  W.       .56  N.  Y.  Supp.  801. 

64.  in  Anchor    Elee.    Co.    v.    Hawkes, 

18  Miner     v.     The     Edison     Elec.       171  Mass.  101,  51  N.  E.  509,  41  L. 
Ilium.     Co.     (City    Ct.,    1899),    22       R.  A.  189. 
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directors. ^*^  A  party  selling  to  the  manager  of  a  trading  cor- 
poration a  machine  essential  to  the  corporate  business  may 
rely  upon  the  implied  authority  of  the  manager  to  make  such 
purchase,  and  is  not  chargeable  with  notice  of  a  resolution  by 
the  board  of  directors  limiting  authority  of  said  manager  by 
a  specification  of  the  tenns  of  purchase.-'  A  person  is  es- 
topped to  claim  in  an  action  for  the  purchase  price  of  a 
corporation's  property  and  franchise  that  its  hoard  of  directors 
was  not  authorized  to  make  the  sale  where  such  purchaser  has 
retained  possession  and  the  use  and  benefit  of  such  property 
and  franchise.22  'j'jjg  general  nuiiuiger  of  a  telegraph  com- 
pany, a  nontrading  corporation,  wh(»  has  full  charge  of  the 
transaction  of  its  ordinary  business,  and  who  keeps  a  bank  ac- 
count in  the  corporate  name,  with  the  company's  knowledge, 
may  pledge  said  cor[)oration's  credit  by  an  overdraft,  where  its 
receipts  are  much  less  than  its  outlay.  Such  numager  may 
not,  however,  pledge  the  company  by  a  note  executed  by  him 
in  the  coi'])orate  name,  even  though  written  authority  is  con- 
ferred ui)on  him  to  manage  the  corporate  business  and  make 
all  necessary  contracts  and  arrangements  in  connection  there- 
with, nor  is  the  corporati(»n  bound  in  such  case  by  the  fact 
that  said  manager  had  execute*!  other  notes,  where  it  had  never 
had  notice  or  knowledge  thend".  Xor  is  it  bound  on  the  ground 
that  the  drawing  of  checks  by  said  managi-r  establishes  a  custom 
authorizing  the  execution  of  notes.  The  payee  of  a  note  so 
executed  is  bound  to  know  that  in  law  said  note  is  not  binding.-^ 

^  201.  Corporate  powers  —  Miscellaneous  decisions  —  Corpo- 
rate name  —  Bonds  —  Reorganization. —  The  corporation  laws  of 
the  States  generally  contain  provisions  as  to  the  corporate  name, 
as  that  coi-porations  shall  not  assume  the  coi-porate  name  of  any 
other  corporation  in  the  State,  except  it  be  the  successor  of 
such  other  or  that  the  word   "  company  "   or   "  corporation  " 

aoFrick  Co.  v.  Norfolk  Bank  for  --' Bad-jrer    Teleph.    Co.     v.    Wolf 

Sav.   &  T.,   57   U.   S.    App.   286,   86  Kiver  Teleph.  Co.,  120  Wis.  1G4,  97 

Fed.  725,  32  C.  C.  A.  31.  N.  W.  907. 

21  Thompson    v.    Brantford    Elec,  -'3  Helena  Nat.  Bank  v.  Rocky  Mt. 

etc.,  Co.,  25  Ont.  App.  340.  Teleg.   Co.,   20  Mont.    379,    51    Pac. 

Acceptance    of    contract;    sale    of  829,  63  Am.  St.  Rep.  628,  8  Am.  & 

machineiy,  see  Gill  v.  General  Elect.  Eng.  Corp.  Cas.  (N.  S.)   782. 
Co.,    129    Fed.    349,    affg.    General 
Elect.  Co.  V.  Gill,  127  Fed.  241. 
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must  be  appended,  or  the  general  law  provides  that  the  articles 
of  association  shall  specify  the  name.^^     If  a  corporate  name 
is  selected  under  the  Massachusetts  statute,  and  suit  is  brought 
in  said  name,  proof  of  a  special  act  of  incorporation,  and  the 
certificate  of  the  Secretary  of  the  Commonwealth,  in  the  statu- 
tory  form,   conclusively   establishes   the   corporate   existence.^^ 
One  who  holds  bonds  of  an  insolvent  electric  railroad  corpora- 
tion is  not  estopped  to  set  up  the  want  of  consideration  and 
invalidity  of  other  bonds  of  said  company.    And  railroad  bonds 
are  invalid  when  given  to  banks  for  money  loaned  to  promoters 
of  the  company,, where  before  the  issuance  of  said  bonds  the 
debt  due  from  the  corporation  to  the  promoters  was  paid  by 
stock  given  to  the  latter  and  assigned  by  thern.^^     In  Pennsyl- 
vania it  is  held  that  the  statute  providing  for  reorganization 
wherever  the  franchises  of  any  manufacturing  company  shall 
be  sold,  does  not  authorize  reorganization  by  the  purchasers 
of  an  electric  light,  beat  and  power  franchise.^^     Whore  a  tele- 


24  See  3  Cook  on  Corp.  (4th  ed.), 
pp.  2362-2600,  coini)ilation  of  con- 
stitutions and  statutes. 

25Dolbear  v.  American  Bell 
Teleph.  Co.,  126  U.  S.  1,  8  Sup.  Ct. 
778;  Act  Mass.,  March  19,  1880  (L. 
&  R.  1880-1881,  e.  117,  p.  74;  L.  & 
R.  1870,  e.  224). 

i'«  Farmers  &  M.  Nat.  Bank  v. 
Waco  Elec.  Ey.  &  L.  Co.  (Te.x.  Civ. 
App.),  36  S.  W.  131.  See  5  Thomp- 
son on  Corp.  (ed.  1895).  §  6050  et 
seq. 

-'T  Commonwealth,  McCormick  v. 
Keystone  (C.  P.,  Penn.,  1899),  4 
Lack.  L.  News,  353,  2  Dauph.  Co. 
Rep.  1.  As  to  purchases  and  reor- 
ganizations, see  3  Cook  on  Corp. 
(4th  ed.),  §§  883-890;  Morawetz  on 
Priv.  Corp.  (ed.  lo82),  §§  467,  566, 
666.  The  New  York  statutes  pro- 
vide at  length  for  reorganization. 
See  Wells  on  Railroad  Corp.  in 
N.  Y.  (ed.  1899),  pp.  52-57,  218 
219,  675,  where  the  statutes  are 
•riven   in    full    with    numerous    cita- 


tions;   Hamilton    Railroad   Laws   of 
N.    Y.    (ed.    1899)— "Stock  Corpo- 
laliou  Law,  §  3.   Reorganization  on 
sale  of  corporate  property  and  fran- 
chises; "  "  §  4,  Contents  of  plan  or 
agreement ;  "    "  §    5,    Sale   of    prop- 
erty;    possession     of    receiver    and 
suits    again    him;"    "§    6,    Stock- 
holders   may   assent  to   plan   of   re- 
adjustment"    (sections     are    anno- 
tated);  "Railroad  Law,  §  83,  Lia- 
bilities     of      reorganized      corpora- 
tions; "  The  Railroad  Law  of  N.  Y. 
(cap.   565,  Laws  of   1890,   amd.   by 
chaps.    362,   367    of    Laws  of    1891; 
chaps.   300,  460,   534,   670,  and   700 
of  Laws  of  1892)  ;  the  Stock  Corpo- 
ration Law  (Laws  of  N.  Y.  of  1892, 
chap.  688).     See  as  to  repeals  and 
amendments  of  these  various  stat- 
utes,   Cumming   &  Gilbert's   Annot. 
Genl.    Stat,   and    Laws   N.   Y.,   vol. 
4     (ed.    1906),    and    vols.    1-3     (ed. 
1901)     as    to    statutes    relating    to 
amendment,    repeal,    and    alteration 
of     charter.     See     compilation      ut 
361 


§§    2Ul',    20;3  IXCOKl'OltATIoN  lUANCllISKS  

gra[)h  company  has  agreed  that  its  line  shall  upon  its  dissolu- 
tion or  suspension  of  business  belong  to  a  railroad  conii)any, 
over  whose  right  of  way  the  line  lias  been  constructed,  and  it 
is  also  agreed  that  the  telegraph  company  shall  not  assign  its 
contract  interests,  said  telegraph  line  will  become  the  prop- 
erty of  the  railroad  company  upon  the  ft)rination  of  a  nrw 
telegraph  corporation  to  succeed  the  old  company  which  had 
made  the  contract.-^ 

8  l'Ol'.  Corporate  powers  —  Transfer  of  franchise  to  private 
individuals  —  Nuisance. —  'J'lic  right  t<t  ojicratc  and  const  met  a 
street  railway  is  a  tram-hisc  which  must  have  its  source  in  the 
sovereign  power.  The  legislative  power  ovt-r  the  subject  has 
this  limitation,  that  the  franchise  must  be  grantrd  for  i)ublic, 
not  for  private  purposes,  or  at  least  the  grant  must  be  based  on 
public  considerati<»ns,  and  the  construction  of  a  strcMt  rail- 
way by  any  individual  or  association  for  private  purposes  is  a 
public  nuisance.  The  use  of  a  franchise  granted  for  pid^lic 
purposes  as  a  mere  cover  for  private  enterprise  is  contrary  to 
public  policy.  So  that  such  corporation  has  no  authority  to 
turn  over  a  part  of  its  line  to  private  individuals  for  exclusive 
private  use.'" 

^  20?,.  Corporate  powers  —  Transfer,  sale,  lease  or  alienation 
of  franchise. —  In  certain  of  the  States  the  Constitution  pro- 
hibits the  passing  of  any  laws  permitting  the  leasing  or  aliena- 
tion of  any  franchise  so  as  to  release  the  franchise  or  property 
from  certain  liabilities.^'*  Where  a  statute  prohil)its  the  sale 
or  lease  by  a  street  railroad  company  of  its  road,  such  corpora- 
statutes.  :3  Cook  on  Corp.  (4th  cd.)  .i  Cook  on  Corp.  {4th  cd.).  p.  2-201. 
pp.  2.362-2G66;  see  also  section  un-  §  005.  p.  2231,  §  913.  p.  2243.  §  913, 
der  this  chapter  herein,  on  same  citing  State  v.  Trenton,  3G  N.  J.  L. 
points.  Examine  1  Thompson  on  79;  Glaessner  v.  Anheuser-Busch, 
Corp.    (ed.  1895),  §  255  et  seq.  etc.,  Assn.,  100  Mo.  508,  and  other 

•-•sLatrobe  v.  Western  Un.  Teleg.  cases  to  the  point  that  a  grant  by  a 
Co.  of  Baltimore,  74  Md.  232.  21  municipality  cannot  be  made  to  pri- 
Atl.  788.  ^"'Tte  parties  to  construct  a  railway. 

29  Fanning  v.  Osborne,  102  N.  \.       See  4  Thompson  on  Corp.,  §  53G8. 
441,   7    N.   E.    305.   reversing   as  to  a«  Cook   on   Corp.,  pp.  2362-2660, 

one  defendant  and   affirming  as   to       compilation    of     constitutions     and 
another,  34  Hun  (N.  Y.),  121.     See       statutes. 
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tion  cannot  evade  the  law  bj  refusing  to  accept  a  portion  of 
its  line  from  a  construction  company,  and  then  abandon  and 
turn  over  its  line  to  a  rival  company  under  pretense  of  selling 
the  material.^'     In  Wisconsin  the  statute  authorizes  the  trans- 
fer of  the  franchise  of  a  street  railway  company. ^^     j^j  go 
in  Missouri   such    a   corporation    is   expressly   empowered   by 
statute   to   lease    its    property,^^^    and    where    corporations    are 
authorized  by  statute  to   alienate  their  property,  the  consent 
of  a  city  from  which  a  corporation  has  a  franchise  is  nut  neces- 
sary  in   order   to   alienate   such   corporate   ])r()perty/'*     So   m 
Xew    Hampshire   an   electric    light   company,    even    though    a 
cmasi-public    corporation     may     mortgage     its     property     and 
secondary    franchise    without    the    consent    of    the    legishiture 
where  it  is  organized  under  a  general   statute  and   also   has 
a  franchise  from  the  municipality.      The  court,  per  Chase,  J., 
reviews  the  authorities  and  the  State  statutes  and  says:  "  This 
legishiture  all  tends  very  strongly  to  prove  the  existence  of  a 
public  policy   in   this   State  which   allows   quasi-public  corpo- 
rations —  even  railroad  corporations  —  the  same  f rcedon  to  in- 
cur debts  and  pledge  their  property  and  franchises  therefor  as 
is    possessed   by   other    corporations    and    by    natural    persons. 
Whatever  the  public  policy  may  be  in  respect  to  other  corpora- 
tions, no  doubt  is  entertained  that  it  allows  electric  light  and 
power  con^orations,  formed  under  the  general  laws,  and  making 
use  of  public  highways  for  stringing  wires  mulvv  licenses  granted 

31  Clemens  Elec.  Mfg.  Co.  v.  Wal-  -  Micl.igan   IVl.  Co.  v.  City  of  St 

ton.   173   Mass.   280,   53   N.    E.   820,  Joseph,  121  Mich  502,  80  N.  W.,  47 

59  N    E    132;   Mass.   Pub.   8tat.,  c.  L.    H.    A.    87,    7    Am.    Elee.   Cas.    1, 

JJ3    g  5g  3    How    Ann.    Stat.,    §    4904e.     hx- 

32Wri-ht  V.  Milwaukee  Elec.  R.  amine  Moorshead  v.  United  Rys. 
&  L  Co%5  Wis.  29,  69  N.  W.  791,  Co.  (Mo.  App.  1900),  96  S.  W.  261; 
36  L  R  A  47.  See  also  Badger  where  an  ordinance  authorized  cer- 
Teleph  Co  v.  Wolf  River  Teleph.  tain  enumerated  companies  to  trans- 
Co  l->0  Wis.  169,  97  N.  W.  907;  fer,  etc.,  their  property  and  fran- 
Rev  Stat.  1898,  §§  1775,  1775a.  As  chises,  and  it  was  held  that  a  pur- 
to  transfers  of  shares  of  stock  under  chaser  could  lease  the  same  without 
forged  power  and  liability,  see  Trim-  the  municipality's  special  consent, 
ble  V  WoUman,  71  Mo.  App.  467,  even  though  the  constitution  pro- 
citinc  Telegraph  Co.  v.  Davenport,  hibited  transfers  of  street  railway 
97  U.  S.  369    24  L.  Ed.   1047.  franchises    without    the    consent    of 

33  See  Moorshead  v.   United   Rys.  tlie  muiiiiipality. 
Co.   (Mu.  App.  1906),  96  S.  W.  261. 
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by  solec'trnen,  to  alienate  or  niort-ia^^c  their  proix-rty  and  second- 
ary franchises.''  ^^  If  a  statute  of  incorjxtration  does  not  ex- 
pressly prohibit  the  power  to  lease,  it  d«»es  not  repeal  a  prior 
statute  authorizing  motive  jjower  conii)anies  to  lease  their 
property  to  passenger  railway  c<»nii)anies.'''"  A  tele«:rai)li  com- 
pany is  subject  to  the  general  laws  t»r  its  special  charter  pro- 
visions in  reference  to  the  leasin<r  or  transfer  of  its  line  and 
franchise.  The  recent  case  of  The  I'nited  States  v.  Tnion 
Pacific  Railway  Company''^  holds,  in  reference  to  the  tele- 
graphic franchise  granted  such  company,  that  it  had  no  |)ower 
to  transfer  such  franchise,  since  ('f)ngress  had  the  power  to 
conip(d  it  t()  maintain  and  (tperate  a  telegrajih  line  over  and 
along  its  main  line  and  braiiehe-.  If  the  charter  of  a  tele- 
graph company  gives  it  power  to  let  convey  or  otherwise  jtart 
with  its  estate,  real,  personal  or  mi.xeil,  it  is  held  that  a  lease 
of  all  its  lines  for  a  certain  ti\e<l  jM-riod  of  time,  at  a  tixed 
annual  rental,  the  lessees  to  have  control  <d'  the  rates  for  trans- 
mission of  messages,  etc.,  is  legal.''"*  It  api)ears,  thend'ore, 
that  ciuasi-public  corporations  of  the  character  con-^ideicd  in 
this  work  will  he  held  strictly  to  the  terms  of  the  act  of  in- 
corporation or  charter  ])owers,  and  that  tlu'V  cannot  sell  or 
lease  their  property  and  franchises  essential  to  tludr  corporate 
existence  and  the  perfonnaiice  of  that  duty  to  the  public  for 
which  they  were  chartered  without  express  ]»ower  thend'or,  or 
unless   enabled    in    terms    so    lo    do    by    legi'^lative    authority.''' 


§  203a.  Sale  of  all  corporate  property  —  When  not  author- 
ized.—  A  corpttration  has  s\ich  powers  only  a<  are  ex- 
pressly or  impliedly  granted  by  the  statute  under  which  it  is  oi- 

peiii)d  of  iiiiit\ -seven  years.  Three 
judges  conciirred  and  two  dissented. 
See  chapter  III  herein. 

•■"»  See  Morawetz  on  Priv.  Corp. 
(ed.  1882),  §  490;  Booth  on  Street 
Rys.  (ed.  1892),  §§  422,  424;  3 
Cook  on  Corp.  (4th  ed.),  §§  892, 
893.  941.  As  to  consolidation,  sale, 
lease,  etc.,  of  street  railroads  under 
the  New  York  Railroad  Law,  see 
Wells  on  Railroad  Corp.  in  N.  Y. 
( ed.  1899).  See  4  Thompson  on 
Corp.    (ed.  1895),  §  5352  et  seq. 


35  American  Loan  &  Trust  Co.  v. 
General  Electric  Co.,  71  N.  H.  192, 
51   Atl.  660,  8  Am.  Elec.  Gas.   117. 

36  Pinkerton  v.  Pennsylvania 
Traction  Co.  (Penn.  1899),  44  Atl. 
284,  193  Penn.  229;  Act  May  14, 
1889  (P.  L.  211);  Act  March  22, 
1887    (P.  L.  9). 

37  160  U.  S.  1,  16  Sup.  Ct.  100,  40 
L.  Ed.  319,  noted  at  length  in  a 
prior  chapter  herein. 

38  Montreal  Tel.  Co.  v.  Low,  6 
Leg.   News.    327.     Lease   was   for  a 
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ganized;  it  can  exercise  no  power  or  authority  which  is  not 
granted  by  the  charter  under  which  it  exists  or  by  some  other 
act  of  the  legislature  which  granted  the  charter,  and  no  powers 
can  be  implied  except  such  as  are  necessary  to  the  exercise  and 
enjo^Tiient  of  those  expressly  granted.  Powers  which  are  not 
thus  granted  or  implied  are  excluded  within  the  above  rule,  the 
charter  is  the  measure  of  corporate  power  and  the  enumeration 
of  the  powers  granted  excludes  others  to  the  extent  above 
stated;  this  is  the  general  rule  and  the  rule  of  the  United 
States  Supreme  Court  and  also  of  the  State  of  Indiana.  Within 
this  rule  a  telephone  company,  as  a  quasi-public  corporation 
cannot  disable  itself  for  the  performance  of  its  functions  by 
the  sale  and  transfer  of  all  its  property  where  no  express  or 
implied  power  to  make  such  sale  is  expressly  or  impliedly 
granted  by  the  statute  under  which  it  was  incorporated  and 
where  such  sale  is  not  necessary  for  the  conduct  of  its  business. 
Again,  the  power  to  lease  or  to  attach  to  other  telephone  lines 
or  exelianges  by  lease  or  purchase  does  not  include  the  power 
to  sell  all  tlic  cor])oriit('  property  mikI  franchises  to  another 
cr»rporati(»n,  nor  can  the  ])o\vor  to  sell  be  necessarily  implied 
from  the  grant  of  eith(>r  r.f  these  expressed  powers.  So  where 
llie  ])ower  granted  to  "convey"  real  and  personal  estate  is 
expressly  limited  by  the  words  "  as  may  be  proper  for  the 
purpose  of  erecting  or  maintaining  its  lines  of  telephone  and 
the  appliances  and  building  rcipiisite  for  its  business,  such 
grant  does  not  authorize  the  stri])ping  of  the  corporation  of 
all  its  property  and  franchises  thereby  disabling  it  from  con- 
tinuing its  business  as  a  telephone  corporation,  but  clearly  re- 
stricts the  power  to  the  making  of  such  conveyances  as  may 
be  proper  to  enable  it  to  carry  on  its  business."*" 

§  20ob.  Franchise  as  property  —  Assignment. —  It  is  de- 
clared in  a  recent  case  in  New  York  that  the  claim  that  a 
franchise  is  not  property  and  assignable  as  such  will  not  be 
supported  as  the  general  policy  of  the  State  is  to  render 
interests  by  way  of  franchise  independent  of  the  life  of  the 
original  corporation,  and  transferable  as  property  by  means 
of  judicial  proceedings  and  otherwise.^^ 

4f  Cumberland    Teleg.    &    Teleph.  41  Longa ere  Electric  Light  &  Pow- 

Co.   V.   City  of  Evansville,   127   Fed.       (t    Co..    matter    of     (Supr.    Ct.    N. 
187.  case  affd..  143  Fed.  238.  Y.    1P06).   51   Misc.   407. 
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§  203c.  Effect  of  transfer,  sale,  lease,  or  assignment. —  A 
grant  by  a  municipality  of  a  t'rancliisc  t<»  a  tt'k'j>h<>uc  cuni- 
pany,  its  successors  and  assig^is,  may  be  assigned.^-  So  a 
municipal  franchise  j)asscs  under  a  transfer  by  a  telephone 
company  of  all  its  lines,  poles,  wires,  switch  boards,  and 
appurtenances  in  the  city."*^  But  the  terms  of  the  contract  of 
sale  may  be  such  that  al)s<)lute  title  and  control  will  not  rest 
in  the  purchaser  until  the  expiration  of  several  years  upon  the 
performance  of  certain  conditions.^^  A  successor  of  a  tele- 
graph company  duly  empowered  to  do  an  electric  light  business 
in  Baltimore  may  also  carry  on  the  business."*^  And  all  the 
rights,  duties  and  obligations  imp(tse<l  upon  the  original 
holder  of  a  street  railway  franchise  arc  cast  uj)on  the  grantee 
or  assignee  by  the  transfer,  grant,  lease  or  assignment.'*"  So 
wher(5  a  statute  authorizes  street  railways  to  lease  lines  of  otlier 
companies  and  imposes  certMin  oMigations  a  company  wliicli 
acce})ts  such  statutory  provisions  assumes  tlie  duties  imposed.*" 
Again,  if  tlie  statutes  autliorize  the  k-ase  of  its  property  and 
franchises  by  one  street  railroad  company  to  another  and  a 
lease  is  made  by  which  tlie  lessee  assumes  all  the  burdens  and 
liabilities  of  the  lessor  a  city  ean  enforce  legal  conditions, 
imi)osed  by  ordinance,  against  the  lessee  as  in  case  of  the  les- 
sor's liability  for  annual  license  fees  for  each  car  run.'*''  Where 
a  statute  confers  upon  a  traction  company,  organized  under 
it,  authority  to  take  possession  of  any  street  railway,  or  rail- 
way operated  as  such,  provided  it  obtains  the  consent  of  the 
party  who  owns,  leases  or  operates  it,  and  also  confers  upon 
such  traction  company  all  the  powers  and  franchises  necessary 
for  the  proper  maintenance  and  operation  of  the  railway  after 

43  People      V.      Central       Illinois  <•«  Murphy    v.    Smith,    Walker    & 

Teleph.  Co.,  192  111.  307,  61    N.   E.  Co.   (Tex.  Civ.  App.),  84  S.  VV.  678. 

428 ;   Old  Colony  Trust  Co.  v.  City  *^  Brown   v.   Maryland  Teleph.   & 

of  Wichita,  123  Fed.  762,  modified,  Teleg.  Co.,  101  Md.  574,  61  Atl.  338. 

Wichita,    City    of.    v.    Old    Colony  4e  Reynolds     v.     Pacific     Electric 

Trust  Co.,  132  Fed.  641,  66  C.  C.  A.  Ry.  Co.,  146  Cal.  261,  80  Pac.  77. 

19.  47  O'Reilly  v.  Brooklyn  Heights  R. 

43  Old  Colony  Trust  Co.  v.  City  of  Co.,  89  N.  Y.  Supp.  41,  95  App.  Div. 

Wichita,    123    Fed.    762,    modified,  253,  affd.,  72  N.  E.  517. 

Wichita,    City    of,    v.    Old    Colony  48  Jersey     City     v.     Consolidated 

Trust  Co.,  132  Fed.  641.  66  C.  C.  A.  Trartion   Co.,   70   N.   J.   L.   364,   57 

19.  Atl.  446. 
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it  has  acquired  its  possession,  without  regard  to  whether  or 
not  its  predecessor  was  clothed  with  such  powers  and  franchises, 
its  power  to  operate  and  maintain  the  railway  is  derived  not 
from  its  predecessor  but  from  the  statute  itself,  and  all  that 
it  needs  to  acquire  from  its  predecessor  is  its  consent,  whether 
that  predecessor  operates  the  railway  as  owner,  or  as  lessee, 
or  by  bare  right  of  possession.  And  where  the  predecessor 
had  power  to  and  has  consented  to  such  possession  and  occupa- 
tion by  a  traction  company  organized  and  created  under  such 
statute,  the  assignment  of  the  predecessor's  powers,  privileges, 
and  franchises  to  such  traction  company  being  unnecessary, 
the  fact  that  the  assignment  was  fruitless  because  such  powers, 
privileges,  and  franchises  had  ceased  to  exist,  by  limitations 
of  its  charter,  cannot  operate  to  deprive  the  traction  company 
of  its  own  powers,  privileges,  and  franchises  conferred  upon 
it  by  direct  legislative  grant.^^  If  a  railway  company  has 
a  right  to  lay  its  tracks  in  a  borough  without  municipal  con- 
sent, by  virtue  of  a  special  act  of  incorporation,  and  it  enters 
into  an  agreement  for  the  use  or  lease  of  its  tracks,  the  ques- 
tion of  excessive  powers  can  be  raised  only  by  the  common- 
wealth, the  corporation  not  being  amenable  to  a  private  suitor 
or  to  another  corporation  unless  such  suitor  has  sustained  a 
private  injury  or  the  corporation  has  had  its  rights  and  fran- 
chises invaded. ^^' 

§  203d.  Statutory  prohibition  against  sale,  etc.,  by  corpora- 
tions does  not  include  individuals.—  It  is  held  that  a  statutory 
prohibition  against  corjDorations  transferring  or  leasing  their 
franchises  or  other  property  to  any  other  person  or  corporation 
without  the  consent  of  the  commissions  of  gas  and  electricity 
does  not  extend  to  an  individual."^ 

§  204.  Purchaser  —  Property  —  Bonds  —  liabilities  and  ob- 
ligations of  vendor  —  Subrogation.—  [f  the  sale  and  transfer 
of  the  property  and  franchises  of  a  telegraph  corporation  are 

49  Mayor,  etc.,  of  Jersey  City  v.  "'O  Minersville  Borough  v.  Schuyl- 

North    Jersey   St.    Ry.    Co.    (N.    J.       kill  Elec.  Ry.  Co.,  205  Pa.  402. 
190C),  G3  Atl.  906;  Act  March   14,  si  Long    Acre    Electric    Light    & 

1893,  §§  1,  2.  P.  L.  1893,  p.  302;  Power  Co.,  matter  of  (Supr.  Ct.  X. 
Gen.  St.,  pp.  3235,  3236.  V.  1006).  ol  Misc.  407;  Laws  inof,, 

c.  737,  §  13. 
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bona  fide,  the  purchaser  is  not  responsible  fur  the  liabilities  of 
the  seller  in  the  absence  of  a  statute  or  agreonient.^^  But  a 
corporation  organized  nnder  the  New  Jersey  Laws  of  1897, 
which  accepts  the  franchise  of  another  company  to  operate 
and  maintain  a  street  railway,  succeeds  to  the  duty  of  said  cor- 
poration, where  it  has  acquired  and  is  in  possession  and  control 
of  its  railroad  appliances  and  pr(>j)erty,  either  by  sale  by  and 
purchase  from  the  oriiiinal  iiicori)orators  or  by  sale  and  pur- 
chase under  a  foreclosure  dcci-ce  of  said  property.^^  If  a  new 
corporation  ])urehases  all  the  rights  of  way,  easements  and 
leasehold  interests  of  another  street  railway,  and  the  latter 
has  agreed  to  give  passes  for  a  certain  length  of  time  to  satisfy 
a  claim  for  encroachment  on  land,  said  purchasing  corpora- 
tion is  prima  facie  bound  by  said  obligation  when  the  convey- 
ance of  such  railway  line  to  said  company  is  not  inconsistent 
with  the  obligation;  especially  so  when  the  vice-president  of 
the  selling  company  testifies  that  the  sale  was  made  subject 
to  said  pass  obligation,  and  that  the  sale  was  but  a  consolida- 
tion of  the  old  and  new  conjpanies.  The  fact,  however,  that 
the  vendor  company's  line  connected  with  another  com- 
pany's road,  which  was  also  j)urchased  by  the  vendee  of 
the  first  company,  does  not  obligate  said  vendee  to  honor 
])asses  over  the  line  of  the  second  vendor,  merely  becausp  the 
latter  had  honored  passes  over  its  road  for  several  years. ""^^  A 
purchaser  of  a  street  railway  at  a  foreclosure  sale,  under  de- 
cree of  the  United  States  Circuit  Court,  is  entitled  to  be  sid)- 
rogated  to  all  the  rights,  privileges  and  powers  estal)lislie(l 
by  that  judgment,  through  the  mortgagor  and  in  favor  of 
the  mortgagee.^^  Where  the  statute  provides  that  the  holders 
of  bonds  of  a  certain  street  railway  company,  which  is  author- 
ized by  statute  to  increase  its  stock,  may  convert  its  bonds 
into  stock  as  the  bonds  mature,  such  statute  does  not  entitle 
them  to  compel  the  purchaser  of  a  new  company  formed  by 

52  Chase  v.  Mich.  Teleg.  Co.,  121       dor  any  laws  of  this  State,  except 
Mich.  631,  80  N.  W.  717.  steam  railroads,  canals,  turnpike,  or 

53  State,  Bridgeton  v,  Bridgeton  &      plankroad  companies." 

M.  Tract.  Co.  (N.  J.  Sup.,  1899),  43  s*  Wallace  v.  Ann  Arbor  &  Ypsi- 

Atl.  715;  N.  J.  Act,  April  16,  1897  lanti  Elec.  Ey.  Co.,  121   Mich.   588, 

(P.  L.  1897j  p.  229,  c.  127).     "An  1809.  80  X.  W.  572. 

act  concerning  the  sale  of  property  •"••"'  Mill  Creek  Valley  St.  R.  Co.  v. 

of  any  corporation  created  by  or  un-  Carthage,  18  Ohio  C.  C.  216. 
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consolidation  of  such  company  and  another,  to  issue  stock  in 
place  of  bonds,  even  though  by  such  purchase  all  the  duties, 
restrictions  and  liabilties  of  the  new  company  —  consolidated 
company  —  were  assumed,  and  although  the  latter  had  assumed 
all  the  duties,  restrictions  and  liabilities  of  the  original  con- 
solidating companies.^®  Again,  a  liability  of  an  old  company, 
which  is  founded  on  tort,  must  be  established  by  judgment 
before  it  can  be  enforced  against  a  transferee  of  all  its  assets 
and  franchises. ^'^  But  where  a  lease  of  a  street  railway  is 
authorized  by  law,  the  lessee  only  is  liable  for  negligence  in  its 
operation.'"'^ 

§  20-ta.  Extension  of  business  or  franchise. —  Although  a 
corporation  i?^  organized  under  a  charter  for  a  limited  period 
it  may  receive  a  grant  inuring  to  the  benefit  of  its  lawful 
successors  for  a  period  beyond  its  corporate  life,  but  the  right 
granted  must  be  construed  with  reference  to  the  system  of 
which  it  is  a  part  and  where  that  general  system  is  for  a 
limited  period  a  single  ordinance,  not  naming  a  specific  term, 
will  not  be  construed  as  granting  a  franchise  in  perpetuity.^^ 
A  State  statute  which  extends  the  period  of  corporate  exist- 
ence of  a  corporation  is  a  grant  of  corporate  power ;  but  it 
does  not  necessarily  follow  that,  because  a  statute  confers  cor- 
porate powers  by  extending  the  period  of  enjoyment  of  their 
franchises  upon  those  specially  chartered  corporations  which 
take  advantage  of  its  provisions,  it  is  not  a  general  law,  and 
where  a  statute  provides  that  any  corporation  created  under 
the  laws  of  the  State,  may,  before  the  expiration  of  its  charter 
or  of  the  period  named  in  its  certificate  of  organization,  file 
with  the  Secretary  of  State  a  certificate,  under  its  common  seal 
and  attested,  declaring  its  desire  that  the  period  of  existence 
as  such  corporation  shall  be  extended  for  any  time  therein 
mentioned  not  exceeding  fifty  years  and  thereupon  its  exist- 
ence shall  be  extended  as  declared  in  such  certificate  as  fully 
as  if  such  period  had  been  named  in  the  original  charter  or 

56  Parkinson  v.   West  End  St.  R.  Traction  Co.,  193  Penn.  299,  44  Alt. 

Co.  173  Mass.  446,  53  N.  E.  891.  284. 

07  Chase  v.  Michigan  Tel.  Co.,  121  59  Blair  v.  City  of  Chicago,  201  U. 

Mich.  631.  80  N.  W.  717.  S.  400,  26  Sup.  Ct.  427,  50  L.  Ed. 

sspinkerton       v.        Pennsylvania  801,  revg.,  132  Fed.  848. 
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cortiticatc  of  or'^anizatiou  of  the  saiil  curpnration,  it  will  bo 
pri'suincd  in  con.struiiig  such  statute  that  tiic  Irj^Mslaturc  did 
not  intend  in  passing  it  to  prcson'o  to  any  of  said  corpora- 
tions the  right  to  enjoy  any  exceptional  powers,  privileges  or 
franchises  beyond  the  term  of  its  existener  as  originally  tixed 
bv  its  charter  or  act  of  incorporati(»n ;  and,  therefore,  the  stat- 
ute would  be  general  and  not  special  nor  would  it  violate  a 
Constitutional  pr<»vision  prohil)iting  the  passing  of  any  special 
act  conferring  corporate  powers.""  Again,  where  a  State 
statute  re(|uires  the  consent  of  a  municipal  otticer  to  author- 
ize the  extension  of  a  street  railway  the  abolition  of  that  oftice 
does  not  authorize  the  extension  without  any  otlicial  consent; 
and  where  the  (•<.n><'nt  ..f  iiiuni.'ii>:il  authorities  is  required 
for  franchises  relating  to  special  localities  by  a  statute,  and 
sul)se(|uenlly  a  g«-neral  act  limits  th«"  time  for  which  any  such 
franchise  can  1m'  granted  in  any  city  or  village,  the  consent 
given  will  Iw  j. resumed,  in  the  absence  of  any  period  specified 
not   to   Ix-    in    peri)etuity,    but    for   the   perio.l   as   so   limited."' 

Under  an  Iowa  case  where  a  telej)hoii mipany  had  constructed 

its  lines  along  the  streets  of  a  city  under  the  authority  of  the 
Code  of  1873,  its  right  to  occupy  the  streets  and  extend  its 
lines  to  meet  the  denumds  of  the  public  is  held  unaiTected 
by  the  revision  of  1807,  unless  the  original  acceptance  of  the 
grant  limited  its  right  in  that  regard."-  Tin;  Ohio  statute  of 
1878  "•■*  specified  a  time  limit  for  which  the  grant  or  renewal 
of  a  grant  might  be  given,  an<l  although  ])ri<»r  thereto  no  stat- 
ute existed  authorizing  a  municipality  to  limit  such  grants 
still  such  a  corporation  having  power  to  make  grants  to  street 
railways  could  limit  the  time  thereof.  The  statutory  limita- 
tion  was   twenty-five  years.      Prior  to  the  enactment  the  city 

«o  Mayor,  etc..  of  Jersey  City  v.  ties  of  tiie  city  of  Chicapo  and  ad- 
North  jersey  St.  Ry.  Co.,  N.  J.  jacent  towns  in  regard  to  tlie  fran- 
190G.  G3  All.  906;  Act  April  21,  chises  of  the  several  streeet  railway 
1876;  P.  L.  1876,  p.  235,  Gen.  St.,  companies  owned  and  controlled  by 
p    972.  the   Chicago    Union   Traction   Com- 

01  Blair   v.    Citv   of   Chicago,    201  pany  and  its  receivers  are  construed. 

U.  S.  400,  26  Sup.  Ct.  427,  50  L.  Ed.  «-"  State    v.     Nebraska     Tclephonei 

801,  revg.  132  Fed.  848.  In  this  case  Co..  127  Iowa,  104,  103  N.  W.  120. 

the  construction  and  effect  of  vari-  63  Act    May    14,    1878;     75    Ohio 

ous  statutes  of   Illinois  and   of  the  Laws,   p.   360. 
ordinances  of  the  municipal  authori- 
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had  given  a  franchise,  claimed  to  be  unlimited  as  to  time, 
to  a  street  railway  to  maintain  its  line  on  a  certain  street, 
and  it  was  held  that  this  franchise  was  surrendered  by  the 
acceptance  by  the  company  of  a  subsequent  ordinance  author- 
izing the  extension,  equipment,  etc.,  of  its  line  and  tracks  on 
that  street  for  the  term  of  twenty-five  years.  It  was  also 
decided  in  the  same  case  that  the  main  line  franchise  was 
not  extended,  regardless  of  independent  operation,  by  the 
grant  of  a  right  by  ordinance  to  extend  and  operate  tracks  in 
connection  with  the  main  line,  such  grant  covering  a  longer 
period  of  time  than  that  of  the  right  to  operate  the  main  line. 
It  was  further  held  that  a  municipal  authorization  to  double 
track  the  lines  did  not  empower  the  company  to  operate  the 
double  tracks  for  a  period  longer  than  that  covered  by  the 
franchise  of*  the  double  tracked  line.  Kor  was  the  life  of 
prior  franchises  extended  by  the  grant  by  ordinance  of  a 
right  to  construct  a  line  on  another  street;  nor  by  the  consoli- 
(hition  of  lines  and  the  existence  of  a  transfer  system;  nor 
by  an  extension  which  was  not  a  "new  route"  under  the 
statutes.^'*  If  a  street  railway  company  is  granted  the  right 
by  a  borough  to  use  its  streets,  but  there  is  an  express  condi- 
tion that  the  right  shall  be  forfeited  if  the  company  does  not 
within  a  specified  time  build  a  certain  extension,  if  such  ex- 
tension is  not  constructed  within  the  period  limited  the  borough 
mav  compel  a  removal  of  the  tracks  from  the  street;  and  jn 
such  case  laches  of  the  borough,  in  commencing  proceed- 
ings is  not  available  where  it  occasions  no  change  in  tlie 
situation  to  the  prejudice  of  the  company.®^ 

§  205.  Corporate  power  —  Alteration  or  extension  of  busi- 
ness or  franchise  —  Merger  —  New  grant. —  Under  the  pro- 
visions of  the  Xew  York  Corporation  Act  of  1890,*'^  a  cor- 
poration is  not  limited  to  one  of  the  purposes  stated  therein, 
but  both  may  be  combined  in  the  same  certificate.      The  words 

<•'*  Cleveland    Electric    Ry.    Co.    v.  "o  §  60,  chap.  5(56,  Laws  of  1890, 

Citv  of  Cleveland.  1.37  Fed.  112.  authorizing;  tlie  formation  of  corpo- 

"•-.  Minersville  Borough  v.  Schuyl-  rations  "  for  manufacturing  and 
kill  Elect.  Ry.  Co.,  205  Pa.  304,  54  supplying  gas  for  lighting  '  "^  ' 
All.  1050.  "'    ^^^   manufacturing  electricity  for 

producing  light,  heat,  or  power." 
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"  and  ''  and  ''  or  "  in  a  statute  are  convertible  as  tbe  sense  may 
require.  While  the  said  act  was  intended  as  a  revision  of  ex- 
isting laws  the  laws  so  revised  were  amended  and  it  was  the 
legislative  intent  in  adopting  so  much  of  the  revision  as  re- 
lates to  gas  and  electric  companies,  not  to  curtail  the  powers 
and  pur|)oses  of  such  corporations,  but  to  permit  them  to 
amend  their  eertiticates  in  such  a  wav  as  to  authorize  them 
to  enlariic  tiieir  ])urposes  and  objects  and  to  exercise  powers 
beyond  the  liuiits  within  wliicli  they  were  before  restriete(|. 
Therefore,  a  gas  company  ori:aiiizei|  uiitler  the  New  \  oik  Laws 
of  184b,"'  and  which  under  the  Acts  of  l,s7l» '•'^  and  1^>S:>,"'> 
was  authorized  to  use  electricity  for  heating  ]»urj)os(>s,  was  en- 
titled to  amend  its  certificate  so  as  to  enable  it  to  iiiaiiufaetnre 
and  use  electricity  for  producing  light,  heat  and  p(»\ver,  under 
e  jtrovisions  of  the  "  Stock  C<)rj)oratit)n  Law."  '"  One  of 
the  additional  pow(M-s  S(»uglit  t(t  be  ac(iuii'ed  hy  auK-nding  the 
certificate  in  the  above  case,  was  to  exchange  the  corporation 
stock  for  that  of  an  electric  light  comi)any,  b\it  it  was  held  that 
while  this  was  in  effect  the  merging  of  the  business  and  fran- 
chises of  the  two  corporations,  it  might  be  done  by  an  amend- 
ment to  the  certificate  and  the  corjjoration  was  not  compelled 
to  resort  to  the  provisions  of  the  general  law,''  providing  for 
consolidation.'-  Wheni  a  street  railway  corporation  fails  to 
obtain  the  proper  consents  of  abutting  owners,  a  new  grant 
of  a  portion  of  a  street  railway  may  be  made,  when  such  con- 
sents are  obtained.  But  such  new  grant  is  not  a  uow  enter- 
prise requiring  bids  u]ion  rates  of  fare  and  like;  matters.^"'^  A 
ireneral  law  of  ^lissouri,  authoriziuiz;  corporations  to  extend 
their  business   to   any   other   pur])ose   authorized   therein,   em- 


'HChap.  :^7.  Laws  of  N.  Y.,  1848. 

«8  Chap.  512,  Laws  of  N.  Y.,  1879. 

fioChap.  73,  Laws  of  1882. 

70  Of  1892,  §  32,  chap.  688;  Wells 
on  Railroad  Corp.  in  N.  Y.  (ed. 
1899,  p.  74)  ;  given  also  in  Hamil- 
ton on  Railroad  Laws  of  N.  Y.  (ed. 
1899),  under  "Stock  Corporation 
Law,"  p.  40,  authorizing  any  stock 
corporation  theretofore  organized  to 
amend  its  certificate  and  extend  or 
alter  its  business  and  powers  so  as 
to   incluilf^    any   purpose   or   powers 
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which,  at  the  time  of  such  exten- 
sion, miglit  properly  be  included  in 
the  certificate  for  the  formation  of 
a  corporation  of  the  same  general 
character    under    any    general    law. 

TiSubd.  3,  §  61,  c.  566,  Laws  of 
1890;  §  8,  chap.  691,  Laws  of  1892. 

72  People,  Municipal  Gas  Co.  of 
Albany  v.  Rice,  138  N.  Y.  151,  51 
X.  Y.  St.  R.  853,  4  Am.  Elec.  Cas. 
859,  33  N.  E.  846. 

-^  San  Fleet  v.  Toledo,  10  Ohio  C. 
C.  460. 
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powers  a  street  railway  corporation  which  has  accepted  its 
provisions,  and  which  is  organized  under  a  special  charter 
prior  to  the  Constitution  of  that  State,  of  1865,  to  amend  its 
charter  so  as  to  enable  it  to  extend  the  termini  of  its  line  as 
originally  fixed  and  to  lease  or  acquire  rights  granted  to  other 
roads.  ^^  It  is  sufiicient  that  there  is  an  actual  practical  ac- 
ceptance of  the  extension  of  a  street  railway  franchise  or  some 
action  which  is  inconsistent  with  any  other  theory  than  that 
of  acceptance  —  no  formal  resolution  therefor  is  necessary. 
It  may  be  presumed  from  the  fact  that  an  amended  ordinance 
extending  such  franchise  is  beneficial  to  the  corporation,  and 
that  bonds  are  issued,  falling  due  at  the  expiration  of  the  ex- 
tended franchise,  or  by  the  fact  that  the  manager  of  said  rail- 
way has  consented  to  an  ordinance  modifying  the  provision 
which  he  sought  to  have  made  by  an  amendment  to  the  or- 
dinance, granting  said  franchise.  Again,  where  bondholders 
have  in  good  faith  invested  their  money,  relying  upon  the  va- 
lidity of  the  ordinance,  the  city  is  estopped  to  assert  against 
them  a  want  of  consideration  for  tho  grant  of  the  extension  of 
said  franchise."^^  A  statute  which  eminnvers  inc<jrporated  com- 
panies to  maintain  and  operate  street  railroads  does  not  ex- 
tend a  grant  of  a  right,  limited  in  duration,  to  use  city  streets 
for  a  street  railway.'^* 

§  205a.  Effect  of  certificate  of  extension  —  Forfeiture. —  A 
certificate  of  extension  filed  by  a  street  surface  railroad  company 
is  in  effect  an  amendment  of  its  original  articles  of  incorpora- 
tion to  the  extent  of  its  addition  to  the  route  and  the  period 
within  wliich  such  corporation  must  act  as  to  such  extension 
commences  to  v\m  from  the  date  of  filing  the  certificate  of  incor- 
poration and  the  railroad  law  as  to  self-execution  and  for- 
feitures applies  to  street  surface  railroads  in  reference  to  the 
time  limit  for  beginning  and  completing  the  road.  But  the 
laws  of  Xew  York,  1*.)01,  chapter  494,  amending  section  93  of 

74  state,  Crow  v.  Lindell  Ry.  Co.,  Co.,  166  U.  S.  557,  17  Sup.  Ct.  653, 
151    Mo.    162,    52    S.    W.    248,   Mo.      41.  L.  Ed.  1114. 

Const.  1865;  Mo.  Rev.  Stat.  1889,  §  t6  Louisville  Trust  Co.  v.  Cincin- 

2779.  nati    (U.  S.  C.  C.  A.,  6th  dr.),  47 

75  City  R.  Co.  V.  Citizens'  St.  R.       l".  S.  App.  36.  22  U.  S.  C.  C.  A.  334, 

.76  Fed.  296. 
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till'  liailn.ail  law,  ami  rliai)lfr  :>0^  of  iIk-  laws  of  I'JUl,  ainruil- 
ing  si'c-tiou  :»,  laws  IMUJ,  c-liai)l»'r  :)0:),  do  not  ai)i)ly  lu  street 
surface  railroads  wliieh  forfeiteil  fraiu-liises  before  the  eiiaet- 
iiient  of  such  laws.' ' 

§  20i\.  Chan^ng  articles  of  incorporation  —  Electric  light, 
etc.,  companies  owning  and  operating  railroads. —  Where  a  stal- 
utorv  power  is  cniifrntil  ii|m.ii  a  »'iir|><»ratiH!i  to  aiiieiul  its 
articles  of  incorporatinii,  -^ikIi  aiiiliority  will  not  l)e  exteii<le<J 
bevoiid  the  intent  of  the  statiit;',  e-jx-eially  wlu-re  the  statute 
contains  a  proviso  that  the  orij^inal  purpns.s  of  the  organization 
shall  not  \x)  tiierehy  substantially  ehangcl.  Thus,  such  legis- 
lative enactment  (1<k's  not  empower  a  curp<»rati(>n  to  change  its 
articles  of  incorporation,  so  as  to  enablo  it  t<»  own  ami  «)j)erate 
a  street  railway  using  electricity  or  other  motive  power  over  a 
specified  route  with  a  right  to  extend  its  lines  otJtside  of  the 
city,  where  sai«l  company  is  organized  for  the  carrying  on  of 
the  business  of  man\ifacturing  gas  and  eh'otricity  and  furnisii- 
iiiir  the  same  for  light,   boat,   pow»r  and  other  purp«)ses.''' 

jj  jOCa.  Certificate  of  amendment  —  When  not  original  cer- 
tificate of  new  company. —  Where  a  certiticate  of  amendment  to 
a  charter  <d  a  corj»oration  |»n»fesses  on  its  face  to  Ik-  an  amend- 
ment and  sets  forth  the  langiuige  of  each  arti<de  as  it  will 
ri'ad  when  amnidt'd,  in  jdirsuance  <d'  tiio  code,  such  amend- 
ment is  not  the  original  certiticate  of  an  entirely  new  com- 
pany, but  an  amendment  of  an  existing  charter.' 


70 


T7  MattiT     of     I?rt)(iklyii,     Qufcns  Noik.  sco  tlw   Itnilron.i   Law    (Chap, 

(nunty  &   Suburt)«n   R.  Co..   185   N.  Mi'i   of   I^wh   «.f    1S!»0.   as   amd.    by 

Y.  171,  77  N.  E.  !H)4.  a(Tg.  94  N.  Y.  cliaps.  :}02  ami  .$07  «)f  Laws  of  1891. 

Supp.  li:{.  100  App.  Div.  240.  and    l)y    <liaps.    300.    460.    5.34.    070. 

"8  State,  Stpubenville  (las  &   Elec.  and   700  of  Laws  of  18i»i);    Hamil- 

Co.  V.  Taylor,  55  Oliio  St.  (il.  44  N..  ton's    Railroad   Laws  of   N.   Y.    (i-d. 

E.    513.    35    Ohio    L.    .Jour.    :{S4.    28  1899) ."  Railroad  Law."  §  21.  p.  14 : 

Chic.  Leg.  News.  362.  4  Am.  &  Eng.  \Vells   on    Railroad   Corp.    in   N.    Y. 

Corp.    Cas.     (N.     S.)     470.     Under  (ed.    1899).   p.    143.  §   21.  amd.   l)y 

Ohio  Revised  Statuti^s.  article  3238a.  Laws    of    1894.    chap.    048.    and    by 

that   electric   light    and   power   com-  Laws  of  1898.  chap.  170:  Id.   (Ham- 

panies  may.  by  complying  with  cer-  ilton).  j>.  689. 

tain    requirements,    become   railroad  "'•'  Brown    v.   Maryland   Teleph.   & 

companies  and  construct  and  oper-  Teleg.  Co.,  101  Md.  574,  Gl  All.  338. 
ate  the  same  under  statutes  of  New 
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§  207.  Corporate  powers  —  Consolidation. —  In  certain  of 
the  States  there  are  constitutional  provisions  forbidding  the 
consolidation  of  telegraph  lines,  the  holding  a  controlling  in- 
terest in,  or  the  acquiring  comjDeting  lines,  also  that  railroads 
shall  not  consolidate  nor  control  each  other's  competing  or 
parallel  lines.^*^  Where,  after  a  new  constitution  has  been 
adopted,  a  railway,  chartered  prior  to  such  adoption,  is  con- 
solidated with  other  roads  or  accepts  new  j)rivileges,  all  con- 
tracts, privileges  and  franchises  conferred  are  subject  to  the 
provisions  of  the  new  constitution.^^  Consolidation  generally 
operates  under  the  power  conferred  as  a  merger  of  the  old 
companies  into  a  new  one.  The  authority,  therefore,  as  in 
case  of  a  sale  or  lease,  must  be  granted  by  the  legislature.  It 
does  not  arise  by  implication.^^  But  by  consolidation  cor- 
porations do  not  become  extinct,  so  as  to  be  unable  to  wind 
up  their  business,  and  one  of  the  old  corporations  acting  in 
pursuance  of  a  previous  vote  of  its  executive  committee,  may 
by  its  president  and  secretary,  after  consolidation,  assign  the 
legal  title  to  a  patent  in  writing  to  the  new  corporation.^^ 


80  3  Cook  on  Corp.  (4th  ed.),  pp. 
23G2-26G0,  compilation  of  constitu- 
tions and  statutes  as  to  corpora- 
tions. 

81  San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  26  Sup.Ct.- 
case  as  to  rate  of  fare. 

82  Moravvetz  on  Priv.  Corp.  (ed. 
1882),  §§  54.3-558;  Booth  on  St. 
Rys.  (ed.  1892),  §  429;  3  Cook  on 
Corp.  (4th  ed.),  §§  892,  894-897; 
Topeka  Paper  Co.  v.  Oklahoma  Pub. 
Co.,  7  Okla.  220,  54  Pac.  455.  As  to 
consolidation  of  street  railroads,  un- 
der Railroad  Law  of  New  York,  see 
Wells  on  Railroad  Corp.  in  N.  Y. 
(ed.    1899),    pp.    203-219,    708-212, 

and  cases  cited.  Under  Laws  of 
1875,  chap.  108,  street  railroads 
might  consolidate.  Matter  of  Wash- 
ington St.  A.  &  P.  R.  Co.,  115  N.  Y. 
442,  26  N.  Y.  Supp.  504.  The  Rail- 
road Corporation  Law  as  to  con- 
solidation  is   also   given   in  Hamil- 


ton's Railroad  Laws  of  N.  Y.  (ed. 
1899),  §§  70-84  of  "The  Railroad 
Law."  See  Cumming  &  Gilbert's 
Annot.  Genl.  Stat,  and  Laws  N.  Y., 
vols.  1-3  (ed.  1901)  and  vol.  4 
( 1906).  Consolidation  constitutes  a 
merger,  State,  Nolan  v.  Montana  R. 
Co.,  21  Mont.  221,  53  Pac.  623,  11 
Am.  &  Eng.  R.  Cas.  (N.  S.)  353. 
See  1  Thompson  on  Corp.  (ed. 
1895),  §  305  et  seq. 

«3  Edison  Elec.  Light  Co.  v.  New 
Haven  Elec.  Co.,  35  Fed.  233;  Laws 
of  N.  Y.,  1884,  chap.  367,  §  5,  pro- 
vided for  consolidation  of  existing 
corporations  and  the  transfer  of 
their  property  to  the  new  company; 
section  6  provided  that  no  claim 
against  any  corporation  so  consoli- 
dated should  be  impaired;  Rev. 
Stat.  N.  Y.,  pt.  1,  chap.  18,  tit.  3. 
§  9,  provided  that  the  directors  and 
managers  of  any  dissolved  corpora- 
tion at  the  time  of  its  dissolution 
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§  208.  Consolidation  to  prevent  competition  —  Misuse  of 
charter  privileges  —  Equity. —  The  public  Nvcliurc  lifs  at  tlu; 
basis  of  a  gi-aut  of  corporate  privileges.  The  interests  of  the 
stockholders  are  but  secondary.  Therefore,  if  a  corporation 
willfully  frustrates  the  intention  so  underlying  its  grant  of 
power,  by  an  act  which  is  a  fraud  on  the  public,  it  is  not  en- 
titled to  the  equitable  consideration  of  the  courts.  This  rule 
was  applied  in  a  case  where  the  aid  of  equity  was  sought  by 
an  electric  ligiit  and  heat  company,  to  restrain  competition  in 
furnishing  electric  light.  The  injunction  sought  was  refused 
it  appearing  that  the  charter  privileges  of  the  petitioner  had 
been  misused,  so  as  to  hinder  the  public  interests  by  a  com- 
bination with  another  corporation,  so  as  to  suppress  the  use 
of  the  commodity  for  the  supplying  of  which  the  franchise 
was  granted.^'* 

§  200.  Abandonment  —  Nonnser  of  franchise  —  Duty  to 
operate  —  Forfeiture. —  Deliberate  selection  of  another  nuite  by 
a  street  railway  company  and  the  disuse  of  the  one  granted  for 
over  twenty  years,  constitutes,  to  the  extent  of  the  actual  non- 
use,  an  abandonment  of  the  right  to  use  certain  city  streets."'* 
An  implied  condition  attaches  to  the  grant  of  franchise  to  a 
street  railway  cori)oration,  that  it  shall  be  held  for  the  public 
benefit.  Therefore,  where  such  a  corporation  has  accepted  a 
city  franchise  and  constructed  its  road  under  the  same,  it  can- 
not, to  the  detriment  of  the  city  and  its  inhabitants,  arbitrarily 
discontinue  the  operation  of  any  part  of  its  road.  And,  though 
it  has  been  excluded,  whether  rightfully  or  wrongfully,  fn^m 
a  county  bridge,  it  cannot  avoid  its  duty  to  operate  a  portion 
of  its  road,  where  it  is  practicable  to  operate  both  portions  of 
said  road  without  crossing  the  bridge.^**  Although  there  has 
been  a  nonuser  of  a  street  railway  franchise  for  more  than 

should  be  trustees   of    its   creditors  Penn.  St.  154,  9  Am.  St.  Rep.  79,  3 

and  stockholders,  with  full  power  to  Am.  EIoc.  Cas.  499,  15  Atl.  446. 

seettle  its  affairs ;  Rev.  Stat.  U.  S.,  85  Louisville  Trust  Co.  v.  Cinein- 

§  4898,  provides  that  every  patent  nati    (U.  S.  C.  C.  A.,  6th  Cir.),  47 

shall  be  assignable  in  law  by  an  in-  U.  S.  App.  36,  23  U.  S.  C.  C.  A.  334, 

strumcnt  in  writing.  76  Fed.  296. 

84  Scranton   Elec.   L.  &  H.   Co.  v.  ^6  State,  Bridgeton  v.  Bridgeton  S. 

Scranton   Ilium.   H.   &   P.   Co.,    122  &  M.  Trac.  Co.    (N.  J.  Sup.,  1899), 


43  Atl.  715. 
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four  years   yet  such  fact  does  not  constitute  sucli  an  abandon- 
ment as  to  raise  a  presumption  of  a  surrender  of  the  franchise, 
where  such  period  of  time  has  been  one  of  great  industrial  de- 
pression and  financial  difficulties  on  the  part  of  the  company, 
and  the  street  has  been  repaved  and  the  old  rails  and  ties  which 
were  comparatively  worthless  have  been  taken  up  with  the  com- 
pany's consent,  although  the  poles  and  wires,  except  a  trolley 
wire  have  been  left  in  place.     And  in  such  case,  where  no  pro- 
ceedings have  been  taken  to  enforce  a  forfeiture,  a  suit  at  the 
instance  of  property-owners  will  not  be  sustained  to  enjoin  the 
relaying  of  the  tracks,  when  it  is  intended  in  good  faith  to  re- 
sume operation  of  the  road.«^     A  corporation  cannot  abandon 
its  road  under  a  pretense  of  sale  of  material,  and  refusal  to 
accept  the  construction  of  a  part  of  said  road  from  contrac- 
tors 8«     If  there  has  been  an  abandonment  by  a  street  rail- 
way company  of  its  road,  an  abutting  owner,  whose  land  is 
bounded  by  the  street  line,  has  no  interest  in  the  matter  other 
than  that  of  the  general  public,  whose  interests  are  only  at- 
fected  and  in  whose  behalf,  if  a  remedy  is  sought,  an  action 
must  be  brought  by  the  Attorney-General  in  the  name  of  the 
people  ««     But  a  citv  is  not  estopped  to  claim  the  expiration 
of  a  street  railway  franchise  by  the  fact  that  the  company  has 
substituted  electricity  as  a  motive  power  and  has  necessarily 
been  to  a  great  expense  in  making  such  change.^^ 

§  91(1      Abandonment  — Nonuser     of     franchise  —  Duty     to 
operate  —  Forfeiture    continued  —  Dissolution.— Where    a    city 

.T  Wright  V.   Milwaukee   Elec.   R.       Linseed  Oil  Co.,  171  lU.  480    49  N 
&  L    Co    95  Wis    29.  G9  N.  W.  791,       E.  563,  affg.  07  111.  App.  20;  2  Cook 

"  'ss  Clemens  Elec.  Mfg.  Co.  v.  Wal-  People   v.  Colorado,  etc     R.   Co^  42 

ton    173  Mass.  286,  53  N.  E.  820,  52  Fed.    638,   action   by   Attorney-Gen- 

\  %^    13-^  eral  in  name  of  State  authorized  by 

'  'soTrelford  v.   Coney  Island  &  B.  statute.     Wright  v.  Mihvaukee  Elec. 

R    Co     5  X    Y     App-  Div.   464,   39  R.  &.  L.  Co.,  95  Wis.  29,  69  N.  W. 

N    Y    Sup^:   20.     That   only    State  791,  36  L.  R.  A.  47.     See  5  Thomp 

fan  raise  question  by  suit,  se^  Phila-  son  on  Corp.   (ed.  1895),  §  6598  et 

delnhia  &  M.   R.  Co.'s   Appeal,   187  seq. 

Penn.  St.  123,  40  Atl.  967,  42  Week.  -  Louisville  Trust  C«;/-  C^°"- 

N    of   Cas     419;    Taylor   v.    Ports-  nati    (U.  S.  C.  C.  A.,  6th  Cir.),  47 

mouth,  l\  Y.  St.R.  Co.,  91  Me.  139,  U.  S.  App.  36,  22  U.  S.  C.  C.  A.  334, 

39   Atl.    560;    Coquard  v.   National  70  Fed.  296. 
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ordiiuinco  proviilcs  for  forfeiture  of  a  frandii^o  t<»  iiiaiuiaiii 
poles  and  eleetric  wires  in  its  streets,  the  failure  tn  expcinl  the 
sum  specitictl  and  t(t  make  the  improvements  rccpiirrd  dperate 
to  work  a  forfeiture.  IJut  where  the  ordinanee  ^rantin^i  such 
franchise  is  recognized  hy  the  city  as  heitiir  in  foree  lon^  after 
a  breaeli  of  the  conditions  of  the  grant,  the  riuht  of  said  city 
to  declare  a  forfeiture  is  waived  —  as  where  the  municipality 
maintains  its  own  wires  ui)on  the  poles,  and  assesses  and  claims 
taxes  on  the  franchise  and  fails  to  avail  itself  of  the  forfeiture 
in  defense  of  actions,  brought  to  enforce  franchise  rights."' 
So  a  failure  to  complete  a  street  railroad  within  the  time  limit 
speciHed  in  a  le«;islative  grant  under  ju'nalty  of  forfeiture 
operates  to  work  a  forfeiture  of  the  right  granteil  without  a 
suit  by  the  State  and  jmlgment,  and  the  franchise  nniy  ho  con- 
ferred on  any  other  com|»aMy  or  ]icrson."-  This  case  is,  how- 
ever, disapproved  in  a  ea-e  in  \Ve<t  \'irginia,"''  and  in  a  later 
California  case  a  divided  court  held  that  a  suit  by  the  State 
was  necessary."^  lint  the  exi)iration  of  the  period  limited  does 
not  necessarilv  impose  a  forfeiture,  as  where  an  injiinetinn 
has  been  granted  preventing  comi»letion  of  the  road  witiiin  the 
specified  time."''"'  Again,  it  is  held  that  a  tnunicipality  cannot 
resume  possession  of  its  streets  by  force  against  the  resistaiK-e 
of  a  licensee,  a  street  railway  cor])oration,  even  though  it  is 
stipulated  in  the  grant  or  license,  that  upon  a  breach  of  con- 
ditions the  city  may  resume  such  possession,  and  its  attempt 


01  ComnnTci:il  Klcc.  L.  &  P.  Co.  v. 
Tacoiiia,  17  Wash.  (iUl,  50  Pac.  5U2. 
Waiver  of  forfeiture  exists  where 
State  amends  charter  when  it  could 
have  claimed  a  forfeiture  because  of 
nonuser.  Attorney-General  v.  Su- 
perior &  St.  C.  R.  Co.,  9.3  Wis.  604. 
67  N.  W.  1138.  Seee  also  Morawetz 
on  Priv.  Corp.  (ed.  1882 ),  §  65.5; 
Matter  of  Brooklyn,  Wiulield  &  N. 
R.  Co.,  75  N.  Y.  335. 

u2  Oakland  R.  Co.  v.  Oakland, 
Brooklyn  &  F.  V.  R.  Co.,  45  Cal. 
365,  13  Am.  Rep.  181.  See  §  187 
herein. 

93  Hornbrook    v.    Elm    Grove,    40 
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W.  Va.  548.  28  L.  R.  A.  4  Hi,  21 
S.   E.  S51. 

i»<  Santa  Rosa  City  R  Co.  v.  Cen- 
tral St.  11.  Co.,  112  Cal.  430,  38 
Pac.  98(i,  44  Pac.  733,  court  was 
equally  divided,  one  judge  being 
dis(jualifio<l,  and  so  decision  below 
was  allinned;  the  case  had  been 
twice  argued,  the  division  was  per- 
manent, and  there  was  no  likeli- 
hood of  an  immediate  change  in  the 
personnel  of  the  court.  See  also 
People  v.  Los  Angeles  Elec.  Ry.  Co.. 
91  Cal.  338,  27  Pac.  J.  673. 

93  Newport  News  &  O.  P.  Ry.  & 
Elect.  Co.  v.  Hampton  Roads  Ry.  & 
Elec.  Co.,  102  Va.  795,  47  S.  E.  839. 
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so  to  do  and  to  declare  by  resolution  a  forfeiture  of  privileges 
conferred  constitutes  a  taking  of  property  without  due  process 
of  law,  whether  there  has  been  a  breach  of  conditions  or  not.^^ 

§  211.  Same  subject  continued. —  In  determining  whether 
failure  to  perform  is  ipso  facto  a  dissolution,  this  distinction 
has  been  made,  that  by  the  terms  of  the  charter  the  estate  or 
franchise  may  absolutely  determine  on  failure  to  perform  the 
specified  conditions,  but  that  judicial  proceedings  are  required 
where  the  provisions  of  the  charter  are  that  the  corporation 
shall  be  dissolved  on  non-performance  of  a  condition.  It  is 
also  declared  by  the  same  authority,  that  in  order  to  work  a 
forfeiture  there  must  bo  some  willful  abuse  or  improper  neg- 
lect, not  mere  accidental  negligence,  excess  of  power  or  mis- 
taken mode  of  exercise  of  power.  There  must  be  some  act 
which  is  per  se  a  misuser.^'^  It  is  asserted,  however,  by  an- 
other authority  that  "  the  charter  of  a  corporation  does  not 
expire  by  reason  of  acts  of  omission  or  commission  on  the  part 
of  the  company  constituting  a  sufficient  ground  for  declaring 
a  forfeiture;  but  the  franchises  continue  in  full  force  until  the 
forfeiture  is  claimed  by  the  State  granting  tliem,  and  this  can 
be  done  only  in  a  proper  legal  proceeding,  by  which  the  cause 
of   forfeiture    is   ascertained    and    a   dissolution    adjudged."  ^^ 

»o  Iron  Mountain   R.  Co.  v.  Mem-  of     franchises.     Topeka     v.     Topeka 

pliis    (U.  S.  C.  C.  A.,  Gth  Cir.),  96  Water    Co.,    .58    Kan.    349,    49    Pac. 

Fed    113.  ^^-    Suspension  of  business  for  over 

'JT  Taken    substantially    from    An-  one  year   only   dissolves   a   corpora- 

gell  &  Ames  on  Corp.   (0th  ed.),  pp.  tion   in   Kansas   for   the   purpose  of 

803-806,  §§  776,  777.    See  5  Thomp-  enabling    creditors    to    enforce    the 

son  on  Corp.    (ed.   1895),  §  6659.  statutoiy    liability   of   stockholders. 

98Mora\vetz   on   Priv.   Corp.    (ed.  Sleeper  v.  Xorris,   59  Kan.   555,   53 

1882),    §    654.     Examine    Booth    on  Pac.  757,  9  Am.  &  Eng.  Corp.  Cas. 

Street'  Rys.    (ed.    1892),  §§  46,  47;  (N.  S.)  45;  Kansas  Gen.  Stat.  1897, 

Cook   on   Corp.    (4th   ed.),    §§   633,  c.   66,   §  45.     In  Louisiana  the   e.x- 

634,  638;   Elliott  on   Railroads    (ed  piration   of   a   charter   does   not  de- 

1897),  §§  47,  48  et  seq.,  600;  \Yell3  stroy   a  corporation's   property  and 

on    Railroad    Corp.    in   X.    Y.     (ed.  property  rights.     Fleitas  v.  New  Or- 

1899),  pp.  115,  116,  686.     Examine  leans,    51    La.   Ann.    1,   24   So.   623. 

Darnell  v.  State,  48  Ark.  321,  3  S.  See  Re  Bolton,  47  La.  Ann.  1614,  18 

VV.    365;    People,    Atty.-General    v.  So.  042,  30  L.  R.  A.   648,  2  Am.  & 

Stanford,    77   Cal.   360,   2  L.   R.  A.  Eng.   Corp.   Cas.    (N.    S.)    219.     In 

92,  18  Pac.  85,  19  Pac.  093.     Courts  ]Maryland  equity  will  not  dissolve  a 

are    reluctant    to    grant    forfeitures  corporation,     except     ujion     express 
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1  liANCIIISES 


It  is  held  in  New  York  that  the  failure  of  a  corporation  to 
organize  and  do  business  does  not  ipso  facto  operate  to  dissolve 
it.  If  a  franchise  is  not  forfeited  because  of  any  terms  of  the 
agreement  itself,  and  lu)  action  has  been  taken  by  the  city  to 


statutory  authority.  Haitou  v.  In- 
ternational F.  A.,  85  Md.  14,  3(1  Atl. 
U58,  U  Am.  &  Eng.  Corp.  Cas.  (N. 
S.)  20.  Examine  Kent  Co.  Agriiul- 
tural  Soe.  v.  Houseman,  81  Midi. 
(iOl),  46  N.  W.  15;  Swan  Land  & 
Cattle  Co.  V.  Frank,  39  Fed.  450; 
State,  Hahn  v.  Minnesota  C.  R.  Co., 
3(i  Minn.  24(5.  Provision  for  for- 
feiture in  New  York  statute  limit- 
ing time  of  bridge  construction,  and 
upon  noneompletion  the  grant  to  he 
"  null  and  void,"  is  not  self-execut- 
ing; "  void  "  (inly  means  voidable. 
New  York  &  L.  1.  Bridge  Co.  v. 
Smitli,  148  N.  Y.  540.  42  N.  E.  1088, 
1  Am.  &  Eng.  Corp.  Cas.  (N.  S.) 
274,  affg.  90  Hun  (N.  Y.),  312.  70 
N.  Y.  St.  H.  580,  35  N.  Y.  Supp. 
!)20.  Examine  Matter  of  Kings  Co. 
EI.  Ky.  Co.,  41  Hun  (N.  Y\),425,  1 
N.  Y.  St.  R.  512,  revd.,  105  N.  Y.  97. 
7  N.  Y.  St.  R.  ISO.  20  Week.  Dig. 
301,  13  N.  E.  18;  Matter  of  N.  Y. 
El.  Ry.  Co.,  70  N.  Y.  327,  3  Abb.  N. 
C.  401.  9  Ry.  &  Corp.  L.  Jour.  264, 
cited  in  numerous  cases  in  New 
York;  Matter  of  Brooklyn.  \V.  &  N. 
Hy.  Co.,  72  N.  Y.  245.  55  How.  (\. 
Y. )  14.  distinguished  in  several 
New  York  cases;  People  v.  Atlantic 
Ave.  R.  Co.,  125  N.  Y.  513,  35  N. 
Y.  St.  R.  872.  26  N.  E.  622,  affg.  57 
Hun  (N.  Y.),  378,  32  N.  Y.  St.  R. 
717.  10  N.  Y.  Supp.  907;  People  v. 
Milk  Exchange,  Limited,  133  N.  \'. 
505,  30  N.  E.  850.  Tn  Ohio  corpora- 
tion exists  until  dissolved  in  man- 
ner provided  by  statute.  Lattimer 
V.  Mosaic  Glass  Co.,  13  Ohio  C.  P. 
163.  In  Oklahoma  there  can  be  no 
dissolution   of   a  corporation   except 
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liy  the  expiration  of  its  cnriiorate 
term  or  by  judgment.  Topeka  Pa- 
|K'r  Co.  V.  Oklahoma  Pub.  Co.,  7 
Okla.  220,  .>4  Pac.  45.">.  In  Penn- 
sylvania failure  of  a  gas  company 
to  carry  on  its  work  and  construct 
its  buildings  within  two  years  from 
tiie  date  of  its  letters-patent  oper- 
ates as  a  reversion  of  its  francliises 
to  the  Conunonweaitii  without  any 
actions  by  the  State.  West  Mana- 
yunk  Oas  L.  Co.  v.  New  (Jas  L.  Co. 
(Penn.),  21  Penn.  Co.  Ct.  Hep.  309. 
under  Penn.  Act,  April  29,  1S74,  as 
amd.  by  Penn.  Act,  A\n\\  17,  1S70, 
P.  L.  37.  In  South  Carolina  non- 
user  or  misuser,  although  a  cause  of 
forfeiture,  does  not  ipso  facto  dis- 
.solve;  there  must  be  a  direct  judi- 
cial proceeding  to  declare  a  forfei- 
ture unless  a  contrary  legislative  in- 
tent is  clearly  manifested,  and  fran- 
chise remains  in  force  until  such 
forfeiture  is  judicially  declared. 
State,  Spartanburg  v.  Spartanburg, 
C.  &  G.  R.  Co.,  51  So.  Car.  129,  28 
S.  E.  145.  citing  Atchison  St.  Ry. 
Co.  V.  Nave,  38  Kan.  744,  17  Pac. 
587.  5  Am.  St.  Rep.  803;  State. 
Lecse  V.  Atchison  &  N.  R.  Co..  24 
Neb.  143.  38  N.  \V.  43,  8  Am.  St. 
Rep.  179.  Nonuser  of  corporate 
franchise  insufTicient.  Judicial  ad- 
judication of  forfeiture  is  necessary 
in  Tennessee.  Parker  v.  Bethel  Ho- 
tel Co..  90  Tenn.  252,  34  S.  W.  209, 
31  L.  R.  A.  706,  3  Am.  &  Eng.  Corp. 
Cas.  (N.  S.)  477.  Examine  Otta- 
quechee  Woolen  Co.  v.  Newton,  57 
Vt.  451.  The  expiration  of  the  pe- 
riod fixed  for  its  duration  operates 
ipsi   facto  to  dissolve  a  corporation 
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forfeit  tlie  franchise  or  dissolve  the  corporation  the  franchise 
remains  effective.^*'  A  street  railway  corporation  is  not  dis- 
solved by  the  sale  of  all  its  property,  and  a  failure  to  elect 
officers  or  to  hold  meetings  of  directors  for  nearly  two  years, 
nor  by  the  fact  that  its  officers  and  directors  are  non-resi- 
dents.^ A  telegraph  office  may  be  closed  without  the  consent 
of  the  Mississippi  railroad  commissioners,  where  the  expense 
of  keeping  open  said  office  will  be  at  a  loss  and  the  majority 
of  its  offices  are  maintained  only  by  arrangements  with  rail- 
road companies,  with  whom  it  can  make  no  agreement  rela- 
tive to  the  office  in  question,  and  the  business  receipts  from  the 
business  are  unrenmuerative,  and  the  cost  of  construction  and 
maintenance  of  lines  and  the  business  in  the  State  is  very 
great.^ 

§  211a.  Same  subject  continued. —  A  telephone  company 
duly  empowered  to  transact  an  electric  light  business,  does  not 
abandon  the  electric  franchise  by  accepting  a  statute,  enlarging 
the  company's  powers  in  regard  to  telephone  line  connections 
with  other  companies,  but  which  statute  contains  nothing  con- 
cerning the  electric  light  franchise.  It  cannot  be  assumed  that 
the  company  would  voluntarily  relinquish  either  franchise,  es- 

in  Virginia.     Supreme  Lodge  K.  of  without  judicial  proceedings.  Farns- 

P.  V.  Weller,  93  Va.  605,  25   S.  E.  wortii  v.  .Minnesota  R.  Co.,  92  U.  S. 

891.     Nonuser  of  franchises  in  Wis-  49. 

consin  does  not  ipso  facto  dissolve,  «»  Long    Acre    Electric    Light    & 

but  only  constitutes  the  basis  of  a  Power  Co.,  Matter  of  (Supr.  Ct.  N. 

judicial    action    for    declaration    of  Y.  190G) .  51  Misc.  407.    See  People, 

forfeiture.     Attorney-General  v.  Su-  New  York  Electric  Lines  Co.  v.  El- 

perior  &  St.  C  R.  Co.,  93  Wis.  604,  lison,    Coninrr     (Supr.     Ct.    X.    Y. 

67  N.  W.   1138;   Wis.  Rev.  Stat.,  §  190(5).  51  Misc.  413. 
1763.     Wisconsin    Revised   Statutes,  i  Eureka    Light   &    I.    Co.   v.    Eu- 

1878,  section  3241,  authorizes  action  reka,  5  Kan.  App.  669,  48  Pac.  935. 

by    Attorney-General    in    name    of  Where  several  privileges  are  granted 

State    to    vacate    charter    of    street  and  there  is  nonuser  as  to  part,  no 

railway  company  for  failure  to  ex-  forfeiture.     Philadelphia  &  S.  M.  R. 

ercise  its  franchise.     Wright  v.  Mil-  Co.'s   App.,    187   Penn.    St.    123,    40 

waukee  R.  &  L.  Co.,  95  Wis.  29,  69  Atl.  967,  42  Week.  N.  of  Cas.  419; 

N.  W.  791,  36  L.  R.  A.  47.     Where  Wadesboro     Cotton     Mills     Co.     v. 

grant  of  land  and  connected   fran-  Burns,  114  N.  C.  353,  19  S.  E.  238. 
ohise  is  made  providing  for  forfei-  -  Western  Un.  Teleg.  Co.  v.  Mis- 

ture  on  certain  conditions,  forfeiture  sissippi  R.  Commission,  74  Miss.  80, 

may  be  declared  by   the  legislature  21  So.  15. 
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§     212  IXCOKI'OKATIOX  FRANCHISES  

pecially  whcro  the  in.wcrs  granted  uudor  the  statute  are  "in 
addition  to  the  ])(»\\vis  (.f  tlie  said  tolt'idione  company  under 
the  laws  of  this  State  now  in  force."  •''  A  telephone  company 
may  be  estopix'd  to  chuin  a  coiitiimance  of  its  rights  under 
an  original  franchise  ordinance  where  it  accepts  a  new  ordi- 
nance several  years  after  a  repeal  of  llie  former  ordinance  and 
its  acts  and  the  acts  of  the  muiiieipality  evidence  an  abandon- 
ment of  the  relative  rights  claimed  by  each  party  under  the 
first  ordinance.-*  Prima  facie  two  street  railway  companies 
become  independent  where  one  of  the  companies  liavitig  an 
original  franchise  to  operate  in  a  certain  locality  abandons  its 
benetits  as  to  a  i)art  tliereof  and  is  relieved  of  its  undertaking 
as  to  such  ]»:irt  \)\  another  company  and  the  statute  ratifies 
all  transfers  of  rights  between  the  two  companies  and  the  coun- 
cil of  the  city  thereafter  deals  with  the  conipanies  as  absolutely 
independent   companies   in   control   of  different   territory.* 

§  "212.  Legislative  right  to  alter,  annul  or  revoke  franchises. 
—  The  Constitutions  of  nearly  all  the  States  |)rovi(le  either 
that  the  legislature  shall  have  the  right  to  alter,  annul,  revoke 
or  amend  charters.  In  some  States  the  <iualification  is  added 
that  the  power  shall  be  exercised  whenever  the  charter  shall 
appear  injurious  to  the  citizens,  or  that  such  ])ower  ^hall  not 
be  used  so  as  to  cause  injustice  to  be  done  to  the  corporations. 
Some  Constitutions  provide  against  the  making  of  any  irrevo- 
cable grant  of  special  privileges  or  immunities,  or  that  no  such 
grant  shall  be  made  which  cannot  be  altered,  amended  or  re- 
pealed.® Tt  is,  how^ever,  an  authoritatively  established  rule 
that  public  corporations  are  necessarily  subject  to  legislative 

3  Brown  v.  Maryland  Teloph.  &  passed  and  accepted  and  the  war 
Telew.  Co.,  101  Md.  574,  61  Atl.  ended.  Tlie  company  took  the  benc- 
33g  fits  of  the  ordinance,  also  possession 

4  Cumberland  Teleph.  &  Teleg.  Co.  of  the  streets  without  objection,  and 
V.  City  of  Evansville  (C.  C.  A.).  hostile  acts  by  the  city  were  stopped 
143  Fed.  238.     In  this  case  the  orig-  and  the  suits  were  dismissed. 

inal  ordinance  was  repealed  because  •'"-  Chicago  City  Ry.  Co.  v.  City  of 

of  a  refusal  to  comply  with  certain  Chicago   (CO,  142  Fed.  844. 

statutory  requirements  as  to  rates.  o  See  compilation  of  constitutions 

Suits  were  brought  by  the  company  and  statutes;  3  Cook  on  Corp.    (4th 

and  also  by  the  city,  and  after  sev-  ed.),  pp.  2320-2660. 
eral   years    the   new   ordinance    was 

382 


CORPORATE    POWERS.  §    212 

control.  There  is  also  a  distinction  between  public  and  pri- 
vate corporations,  and  the  charters  of  all  private  corporations 
are  contracts  between  the  legislature  and  the  grantees  of  the 
franchise,  so  that  the  consent  of  said  grantees  is  neces- 
sary to  enable  the  legislature  to  impair  or  abrogate  the  rights 
granted  or  privileges  conferred.'  But  every  legislative  body, 
unless  restricted  by  the  Constitution,  or  except  in  those 
eases  where  its  acts  are  expressly  or  impliedly  a  contract,  may 
modify  or  abolish  the  acts  of  its  predecessors,^  although  the  leg- 
islative inability  to  modify  or  revoke  a  contract,  except  when 
permitted  by  the  Constitution,  does  not,  it  is  held,  extend  to 
subjects  affecting  the  public  morals  or  health  or  to  those  within 
the  police  power."  And  it  is  decided  that  a  grant  to  an  elec- 
trical company  to  use  streets  or  highways  is  an  exercise  of  the 
police  power  of  the  State  and  so  not  beyond  future  legislative 
control."^  So  it  is  likewise  held,  that  the  easements  of  rail- 
road companies  in  streets  originating  in  the  statutes  and  ordi- 
nances are  not  contracts  entitled  to  protection  against  impair- 
ment under  the  Federal  Constitution.^^  But  a  municipal  cor- 
poration cannot  arbitrarily  repeal  an  ordinance  granting  a  fran- 
chise for  the  use  of  city  streets  for  poles  and  wires,  such  or- 
dinance being  in  the  nature  of  a  contract.^ ^  Xor  can  a  city 
impair  a  telephone  company's  right  to  use  its  streets  as  provided 

T  Dartmouth     College     v.     Wood-  Supp.  536.    The  Act  of  1848  of  New 

ward,  4  Wlieat.    (U.   S.)    518;   Coo-  York,  as  amended  in   1853,  held  to 

ley's  Const.  Lim.   (6th  ed. )   334,  335.  confer  a  right  in  the  nature  of  a  li- 

See  Booth  on  Street   Railways    (ed.  cense  only  and  not  an   absolute  in- 

1892),    §    39.     See   4   Thompson   on  terest    in    the    streets.     Article     8, 

Corp.    (ed.  1895),  §  5381  et  seq.  section  -1,   New   York   Constitution, 

8  See  Bloomer  v.  Stolley,  5  Mc-  provides  that  general  or  special  in- 
Lean    (U.  S.  C.  C),  158.  oorporating  acts  may  be  altered  or 

9  Butchers'  Union  Slaughter  House  repealed. 

Co.    V.    Crescent     City    Live    Stock  n  Louisville  Trust  Co.   v.  Cincin- 

Landing  Co.,  Ill  U.  S.  746,  4  Sup.  nati    (U.  S.  C.  C.  A.,  6th  Cir.),  47 

Ct.   652;    Cooley's  Const.  Law    (Gth  C.   S.   App.   36,   22   U.    S.   C.   C.   A. 

ed.).    p.    340.     See   c.   XIV   in   this  334,  76  Fed.  296. 

work  on  Police  Powers.  12  Commercial  E.  L.  &  P.   Co.   v. 

10  American  Rapid  Teleg.  Co.  v.  Tacoma,  17  Wash.  661,  50  Pac.  592. 
Hess,  125  N.  Y.  641,  36  N.  Y.  St.  Article  12.  section  1,  Washington 
R.  252,  26  N.  E.  919,  39  Am.  &  Constitution,  provides  that  all  cor- 
Eng.  Corp.  Cas.  526,  21  Am.  St.  porate  laws  may  be  altered  or  re- 
Rep.  764,  3  Am.  Elec.  Cas.  142.  pealed.  49  Am.  St.  Rep.  183,  36  Am. 
aflFg.  35  N.  Y.  St.   R.  606,   12  N.  Y.  St.  Rep.  868. 
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HI  US  iraiicliisc  from  the  niunicijmlii v,  li\  itiu^in^  i«>  i-tahlinh 
reasonable  regulations,  when  >ueli  re^nlations  are  a  eomlilion  of 
the  exercise  of  its  right  to  extent!  its  lines.'-'  After  a  tel<'j)ljono 
company  has  accej)te(l  tlie  conditions  of  a  grant  of  consent  for 
the  erection  and  maintenance  of  its  lines  thn»nghont  the  city 
and  has  constructed  a  part  tlieieof,  the  mnnicipality  cannot 
restrict  such  grant  of  j»ri\ileges.' ^ 

§  lM;5.  Legislative  right  to  alter,  annul  or  revoke  franchise 
continued. —  it  is  hehl  that  a  statutory  duty  not  to  discrimiiuite 
is  suhject  to  contract  rights,  and  that  not  even  the  legislature 
could  directly  interfere  with  such  rights  hy  eompelling  a  tele- 
phone licensee  to  tlo  that  which  its  contract  for  the  use  of 
patented  instruments  prohihits,  though  it  might  deny  the  use 
of  highways  to  companies  in  any  way  j)rohi!>itetl,  by  o<»ntract  or 
otherwise,  from  serving  all  owners  impartially.'"'  Again,  the 
right  to  change  or  repeal  a  valid  grant  of  a  franchise  for  main- 
taining an  (dectric  light  plant  in  city  streets,  must  ho  reserved 
in  the  grant  or  must  rest  on  constitutional  or  statutory  permis- 
sion; althouiih  the  general  assend)lv  of  Iowa  has  the  right  to 
amend,  abridge  or  repeal  a  franchise  granted  by  a  city  ordi- 
nance to  an  electric  light  company,  to  perpetually  and  per- 
manently use  its  streets.  It  was  questioned,  however,  whether 
the  h'gislature  could  so  abridge  or  repeal  such  a  franchise  as  to 
im|»aii-  the  security  held  by  a  i»ers..n,  l)ut  the  court  said  the 
(pu'stion  '■  nee<l  iKtt  now  be  consid(M'ed.''  "'  If  a  franchise  has 
been  granted  to  a  ]mblic  body,  the  Stati'  l)y  appro|)riate  legis- 
lation mav  resume  control  there<d.''      A  contract  made  bv  and 


'3  Micliirriin  Tclt'ph.  Co.  v.  City 
of  St.  Jospph.  121  Mich.  .>02.  80  N. 
W.  38.3.  Const.  Mirli..  art.  15.  §  1. 
all  jrenoriil  liiws  iii;iy  Itc  aiiionded 
or  repealed. 

i-t  Commonwealtli.  Boll  Telopli. 
Co.  V.  Warwick.  lsr>  Ponn.  St.  023. 
40  Atl.  93. 

I'-The  American  Rapid  Teleg.  Co. 
V.  The  Conn.  Teleph.  Co.,  49  Conn. 
352,  44  Am.  Rep.  237.  1  Am.  Eloc. 
Cas.  390. 

18  Levis  V.  City  of  Newton  (U. 
S.  C.  C.  S    D.  Iowa).  75  Fed.  884. 
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<I  Am.  Kiec.  Cas.  13,  3*1,  under  Iowa 
(  od»'.  §  1090.  Art.  8.  §  12,  of  Iowa 
Con.st.,  fjives  the  power  to  amend 
<ir  repeal  all  laws  for  the  organiza- 
tion or  creation  of  corporations 
subject  to  the  provisions  of  said 
nrti(  le. 

''DufTy  V.  Xew  Orleans.  49  La. 
.\nn.  114,  21  So.  179.  Louisiana 
Constitution.  1898.  article  48.  pro- 
hihits any  general  or  special  law 
creating,  amending,  renewing,  ex- 
lending  or  explaining  the  charters 
of     corporations.     Legislature     has 
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between  a  railroad  and  telegraph  company  for  the  erection  and 
maintenance  of  a  telegraph   line   upon   the   railroad  right   of 
way,  provided  that  the  railroad  company  could  assume  control 
of  said  line  in  case  of  dissolution  or  suspension  of  operation  by 
the  telegraph  company,  and  also  that  said  telegraph  company's 
interest,  under  the  contract,  should  not  be  assigned  by  it.     The 
latter  company  was  succeeded  by  a  new  corporation.     It  was 
held  that  such  contract  inured  to  the  benefit  of  the  railroad 
company  and  that  the  telegraph  line  became  its  property,  and 
not  that  of  the  new  company,  and  it  was  also  decided  that  the 
legislature  could  not  take  away  the  railroad's  rights  under  the 
contract.^  ^     In  Wisconsin  the  legislature  has  power  to  revoke 
the  franchises  of  a  street  railway.^ ^     It  is  declared  by  the  Su- 
preme Court  of  the  United  States  that  even  though  an  ordi- 
nance extending  a  franchise  may  be  construed  as  a  contract,  it 
is  still  subject  to  the  control  of  the  legislature  where  the  Consti- 
tution of  the  State  then  in  force  provides  that  no  irrevocable  or 
uncontrollable  grant  of  privileges  shall  be  made  and  that  all 
privileges  granted  by  the  legislature,  or  under  its  authority, 
shall  be  subject  to  its  control;  nor  is  the  legislature  deprived 
of  this  control  because  the  contract  was  not  made  by  it  but  by  a 
municipal  corporation,  as  the  latter  is  for  such  purposes  merely 
an  agency  of  the  State.^^ 

§  214.  Insolvency  and  receivership  decisions. —  Insolvency 
and  mismanagciiiciit  dose  not,  entitle  a  stocklioldor  to  a  receiver, 
unless  some  undoubted  right  of  his  \v..uld  otherwise  be  jeopar- 
dized.-^     Where  the  court  appoints  a  receiver  of  an  insolvent 

authority  to  amend,  annul,  onlarpe,  charters  existing  at  the  adoption  of 

or   diminish  the  powers   of   mnnici-  said   article. 

pal     bodies;     no     vested     right     is  lo  State  v.  Hilbert.   72   Wis.   184. 
granted,  nor   is  the  charter  a  con-  .30  N.  W.  .326.     Constitution  of  VVis- 
tract  within  the  clause  of  the  Con-  <onsin,    article    11,    section    1,    pro- 
stitution,   as    to    impairing    obliga-  vides   that    any   general    or    special 
tions  of  contracts.     Cooley's  Const.  act  may  be  repealed. 
Lim.   (6th  ed.),  p.  228  et  seq.  20  San    Antonio    Traction    Co.    v. 
'  isLatrobe  v.  Western  Un.  Teleg.  Altgelt,  200  U.  S.  304.  26  Sup.  Ct.- 
Co.    of   Baltimore,    74   Md.   232,    21  Rate  of  fare  case. 
Atl.     788.     Article    3,    section    48,  21  Gracey  v.  Pittsburg  Trolley  Co. 
Constitution  of  Maryland,  provides  (C.    P.    Penn.).   28    Pitts.   L.   Jour, 
for  repeal  or  alteration  of  charters.  (N.  S.)    109. 
except   those    of    banks    and    except 
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corporation,  it  is  not  obligated  to  fulfill  a  contract  with  a  city, 
pledging  revenues  earned  thereunder,  where  the  receipts  of 
such  revenues  are  necessary  to  operate  the  business  without  a 
loss,  although  the  receiver  is  not  appointed  in  a  suit  to  foreclose 
liens  upon  the  company's  property.^^  A  corporation  is  not  liable 
in  an  action  for  negligence  in  operating  an  electric  plant  dur- 
ing the  time  of  a  receivership,  the  assets  and  control  of  its  af- 
fairs haying  been  reinvested  in  the  corporation. ^^  Where  a 
corporation  has  not  ceased  to  transact  business  and  has  a  rea- 
sonable expectation  of  continuing  it,  its  assets  arc  not  a  trust 
fund  in  the  hands  of  its  directors  for  the  benefit  of  creditors, 
although  its  liabilities  are  greater  than  its  assets,  and  the  rule 
which  makes  such  assets  a  trust  fund  for  the  benefit  of  creditors 
of  an  insolvent  corporation  cannot  be  availed  of  by  one  who 
seeks  to  enforce  an  unrecorded  lien  on  personal  property  cov- 
ered by  a  deed  of  trust  by  such  corporation,  the  creditors  not 
being  parties  thereto.^'*  Where  claims  arise  from  operating 
a  railroad  and  light  company,  or  are  necessary  to  preserve 
the  property  before  the  appointment  of  a  receiver,  the  earn- 
ings of  the  corporation  before  said  appointment,  which  were 
applied  to  the  partial  extinguishment  of  a  mortgaged  debt  or 
invested  in  betterments  or  improvements  of  the  security,  or 
which  were  on  hand  when  the  receiver  was  ap]K)inted,  may  in 
the  court's  discretion  be  applied  to  the  extinguishment  of  the 
first-mentioned  claims.  And  where  the  receiver  is  appointed 
in  attachment  proceedings  the  company's  property  may  be  sold 
by  commissioners  appointed  for  that  purpose.  In  such  case 
the  Texas  statute  providing  for  sheriff's  sale  is  not  exclusive. 
So  the  court  may  appropriate  the  corporate  property  towards 
the  payment  of  costs  and  expenses  incurred  in  litigation  dur- 
ing the  court's  administration  of  the  property,  but  priority  can- 
not be  given  to  claims  not  in  existence  when  certain  mortgage 
liens  were  created,  -  where  such  claims  have  not,  by  reason  of 
some  contract  or  under  the  law,  a  priority.^^     In  case  rentals  of 

22  General  Elec.  Co.  v.  Whitney,  24  College  Park.  Elec.  Belt  Line 
41  U.  S.  App.  165,  20  U.  S.  C.  C.  v.  Ide,  15  Tex.  Civ.  App.  273,  40  S. 
A.  674.  74  Fed.  664.  W.  64. 

23  Bartlett  v.  Cicero  Light,  H.  &  23  Farmers  &  M.  Nat.  Bank  v. 
P.  Co.'.  60  111.  App.  576,  2  Am.  Neg.  Waco  Elec.  Ry.  &  L.  Co.  (Tex.  Civ. 
l{ep.  504.  App.),  36  S.  W.  131. 
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telegraph  poles  are  determined  to  be  within  the  terms  of  a 
mortgage,  tliej  will  belong  to  a  corporation  which  has  leased 
the  entire  corporate  property  from  the  receiver  of  the  mort- 
gaged property  under  foreclosure,  and  not  to  the  mortgagee, 
such  rentals  having  been  retained  by  a  third  person,  under 
bond  to  give  them  to  said  mortgagee,  in  case  the  decision  upon 
the  point  whether  they  were  within  the  terms  of  the  mortgage 
was  in  his  favor.^^  Where  a  foreign  corporation  has  gone  into 
the  hands  of  a  receiver,  appointed  and  residing  in  the  State  of 
its  domicile  and  has  property  in  another  State,  an  action  cannot 
be  maintained  for  the  sole  purpose  of  obtaining  the  appoint- 
ment therein  of  an  ancillary  receiver  in  the  latter  State.^^  If 
a  street  railway  is  confessedly  unable  to  comply  with  the  terms 
of  the  ordinance  granting  it  street  privileges  and  requiring  it 
to  pave  all  the  tracks,  and  a  loss  of  its  franchises  is  threatened 
for  that  reason,  a  receiver  may  on  the  application  of  a  mort- 
gagee be  appointed  to  take  possession  of  its  property  for  the 
purjiose  of  preserving  the  same.^® 

20  Western  Un.  Teleg.  Co.  v.  Bos-  N.  Y.  App.  Div.  41,  48  N.  Y.  Supp. 

ton    Safe    Dep.    &   T.    Co.,    87    Fed.  967. 

"^^-  -8  Union  St.  Ry.   Co.   v.   Saginaw, 

^TMalion  V.  Ongley  Elec.  Co.,  156  11.5  Mich.  300,  4  Det.  L.  News,  862, 

N.  Y.    196,  50  N.   E.   805,   revg.   24  73  X.  \V.  243. 
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§  215.     Police  powtT  defined. 

L'U).     Police    powers    generally  — 

Electric  cori»()rations. 
217.     Police  powers  —  Electric 

cor |)()riil ions   continiii'd. 
217a.   Police         jxiwers — Electric 
corporations   continued. 
Police  powers  inalienable. 
Peasonal)lencss  ami  validity 
of  ordinance — Police 

power — Street    uses. 
219a.  Ordinances    —     Keasonaldc 
restrictions  on  street  rail- 
way—  I'ltra  vires. 
Municipality   —   Courts   — 
Judicial     and     If^'i-lat  i\•e 
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Designation  of  streets  — 
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222a.  Municipal  powers  —  Tele- 
graph and  telephone  cor- 
porations. 
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225.  City's  right  to  grant  con- 
sent for  stnH>t  railway  — 
Not  propi-rty  —  Waste  of 
property. 

22(5.  Ordinance  as  to  jtavin;,' 
streets  and  railway  tracks 
—  Liability  of  abutting 
owners. 

220a.  Vendee  company  —  Extent 
of  street  paving — Illegal- 
ity of  order  as  to  — 
Estoppel  —  Word  "  re- 
striction "  (■q\iiv:ilcnt  to 
condition. 

220b.  Exemption  in  franchis*-  as 
to  ]>aving  streets —  im- 
])airing  obligation  of  con- 
t  racts  —  Subsequent  leg- 
islation. 

227.  Municipal  powers  —  Tem- 
porary electric  railway. 

22S.     Municipal        liability        for 

.street  obstructions. 
22Ha.  Same   subject    continued. 
22!).     Power    of    municipality    to 
resume  control  of  streets 

—  Power  to  abate  nui- 
sance. 

229a.  Power  of  municipality  to 
revoke  or  annul  fran- 
chise—  Contract       rights 

—  Impairing  obligation 
of  contracts  —  Ordi- 
nances. 

229b.  Same  subject. 

229c.  Powers  of  municipality  — 
Forfeiture  of  franchise. 

229d.  Municipal  power  —  Remov- 
al of  telephone  poles  arid 
wires. 
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§  229e.  Municipal       power  —  Street       §  238. 
railway  —  Moving  or  low- 
ering tunnel  in  navigable 
water  —  Contract  right.  239. 

230.  Resolution    or    ordinance  — 

^Method  of  making  mu- 
nicipal  decision. 

230a.  Electric    light    contracts —  240. 

Method  of  making  mu- 
nicipal decision. 

230b.  Electric  wires  in  subway —  241. 

Greater  Xew   York   char- 
ter—  Proper  authority  to  242. 
give  consent. 

231.  Municipal       powers  —  Elec- 

tric ligliting  generally.  243. 

231a.  Municipal  powers  —  Elec- 
tric lighting  generally  — 
Decisions. 

231b.  Electric   lighting  — Use   for  244. 

private  or  public  purpose 
—  Consent  of  municipal- 
ity—  Abutting  owners  — 
Injunction.  245. 

231c.  Electric  lighting  —  Abut- 
ting owners  —  Injunction.  240. 

231d.  Right  to  extend  electric 
light  lines  beyond  speci- 
fied limits. 

232.  ^Municipality       maintaining  247. 

electric  light  plant  — 
Character  of  powers  — 
Liability. 

233.  Electric    lighting    a    public  248. 

use. 

234.  Obligation   to   light    streets 

and  highways. 
23;}.     Ordinance  —  Lighting    rail-  249. 

road  stations  —  Munici- 
pal and  police  power  — 
Constitutional  law.  250. 

236.  Delegation      of      municipal 

power  —  Electric  light- 
ing. 

237.  Municipal    powers  —  Public  250a. 

and  private  electric  light- 
ing. 


Incidental  and  implied  mu- 
nicipal powers  —  Electric 
lighting. 

When  municipality  not  au- 
thorized to  erect,  etc., 
electric  lighting  plants  — 
Consolidation  cities. 

Electric    ligliting    ordinance 

—  Location     of     poles  — 
"  Or  thereabouts." 

Validity     of     resolution  — 

Electric  lighting. 
Duty   of   city    to    supervise 

and  control  placing  wires 

—  Connecticut. 
Municipal        corporation  — 

Duty  to  inspect  poles,  etc. 

—  Electric       light  —  Lia- 
liility. 

Municipal  power  —  Massa- 
chusetts —  Electric  light- 
ing—  Requirement  as  to 
purchase. 

Removal  of  electric  light 
poles  —  Municipal   power. 

Ordinance  invalid  —  Street 
lighting  contractor  en- 
titled to  notice  to  remove 
poles. 

Municipal  ratification  of 
unlawful  act  of  mayor  — 
Removal  of  electric  light 
wires. 

Electric  lighting  —  Local 
improvements  —  Assess- 
ment to  pay  —  Munici- 
pality. 

Municipal  power  —  Electric 
1  ighting  contract  —  Lim- 
itations. 

Statute  authorizing  munici- 
pality to  eiect  electric 
light  plant  —  When  ex- 
elusive. 

Municipal  power  —  Exclu- 
sive grant  —  Electric 
lighting. 
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§  251.     Exclusive   Ii<,'liting   contract 

—  Kestriition  on  com- 
merce—  Canadian  deci- 
sion. 

252.  Exclusive    li^'htiny    contract 

—  L'uautliori/cd  act  of 
board   of  improvement. 

253.  Greater   New    York   charter 

—  Electric  lighting  con- 
tract—  Hoard  oi  piililic 
improvements  —  C'ommis- 
sioner    piihlic   works,   etc. 

254.  License  to   private   lorpora- 

tion  —  City   not   esluppcd 
to     erect     electric     liglit 
plant. 
254a.  Exclusive   lighting  cunlrail 

—  Hight  of  city  to  run- 
tract  with  others. 

2.55.  Ultra  vires  contract  —  Khc- 
tric  ligliting — Munici- 
pality. 

25fi.  Completion  of  electric  light- 
ing contract. 

257.  Kalilication  of  unauthorized 

execution  of  electric 
ligliting  contract. 

258.  Implied   contracts  —  Munic- 

ipal corporation  —  Extra 
liglits. 

259.  Implied  contract  —  As- 

signee—  Electric  lighting 
— •  Liability  of  town. 

260.  Validity        of       contract  — 

Electric  lighting. 
260a.  Validity       of       contract  — 
Reasonableness    —    Elec- 


tric   lighting    contract    of 
purcha.-c. 
§  2(il.     (iuaranty       in      contract  — 
When  inoperative —  Elec- 
tiie  liglitin;,'. 

H'fl.  I'ower  of  lity  to  terminate 
electric   ligliting  contract. 

■2li'.\.  Estoppel  of  miinii  ipality  — 
Electric   light   lonlnnts. 

L'(i4.  Notice  of  indebtedness  — 
Obligation  of  piisons 
dealing  with  municipal- 
ity. 

Mi't.  iMuni«ipal  powers — Indebt- 
edness —  Bonds  —  Elec- 
tric   lighting. 

•JtWI.  Miiiiiiipal  powers —  Indebt- 
edness —  liunds  —  Elec- 
tric lighting  continued. 

\1(X.\.  I'urcha-e  of  electric  light 
plant  —  Yearly  install- 
ments —  Debt  limit. 

•_M57.     Electric  lighting — Petition 

—  Specifications. 

•iliS.  Electric  lighting — Submis- 
sion to  electors  —  Indebt- 
edness —  Bonds. 

2G8a.  Same  subject. 

269.  Advertising    and    awarding 

electric  lighting  contract. 

270.  Lowest    bid  —  Highest    bid 

—  Electric   lighting. 

271.  Withholding     and     signing 

warrants  —  Validating 
contracts  for  lighting 
city. 


§  215.  Police  power  defined. —  The  temi  "  police  power  "  is 
capable  of  no  exact  definition.  It  is  most  comprehensive  and 
far-rcacliing.  Its  exercise  is  calculated  for  the  efficient  pro- 
tection, enjoyment  of,  and  control  over  lives,  property,  public 
welfare,  peace,  health,  safety,  prosperity  and  morals,  and  it 
may  protect  the  community  against  the  injurious  exercise  by 
any  citizen  or  natural  or  artificial  person  of  his  or  its  own 
It  also  extends  to  matters  necessarily  connected  with 
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and  affecting  the  same  or  dependent  thereupon.  There  are 
no  definite  limitations  upon  the  police  power  of  a  State.  It  is 
coextensive  with  the  safeguards  of  public  interests  and  the 
necessities  of  the  case.  It  is  subject  only  to  rights  ceded  to 
the  United  States  by  the  Constitution.  It  must  be  exercised, 
however,  within  constitutional  limits,  and  it  cannot  encroach 
upon  the  powers  of  the  Federal  Government.  The  term  "  po- 
lice power  "  is  applicable  not  only  to  the  State,  but  to  local 
governmental  subdivisions  thereof.  All  property  is  subject 
thereto,  public  order  is  maintained  by  its  exercise.  The  rights 
of  citizens  are  secured,  injury  to  private  rights  is  prevented 
as  well  also  as  offenses  against  the  State  and  a  conflict  of  rights. 
Public  intercourse  is  also  promoted.  It  may  be  added,  how- 
ever, that  there  are  numerous  decisions  wherein  the  police 
power  is  resorted  to  for  no  other  purpose,  apparently,  than  a 
legal  inability  to  otherwise  dispose  of  the  cases,  when  no  other 
legal  or  equitable  reason  for  the  decision  can  be  colorably  as- 
signed. There  are,  nevertheless,  limitations  upon  the  general 
rules  above  noted.  ^ 


1  It  is  declared  in  the  United 
States  Supreme  Court  that  there  are 
no  definite  limitations  upon  the  po- 
lice power  of  a  State,  but  it  is  co- 
extensive with  the  safeguards  of 
public  interests  and  the  necessities 
of  the  case.  Canfield  v.  United 
States,  167  U.  S.  518,  17  Sup.  Ct. 
864,  12  L.  Ed.  260.  So,  again,  the 
police  power  of  the  States  is  sub- 
ject only  to  rights  ceded  to  the 
United  States  by  the  Constitution. 
Prigg  V.  Pennsylvania,  16  Pet.  (U. 
S.)  539.  See  Railroad  Co.  v.  Hu- 
sen,  95  U.  S.  465.  Mr,  Justice 
Peckham,  in  considering  a  telegraph 
penalty  statute,  says:  "The  valid- 
ity of  the  statute  is  based  upon  the 
general  power  of  the  State  to  enact 
such  laws  in  relation  to  persons  and 
property  within  its  borders  as  may 
promote  the  public  health  and  pub- 
lic morals  and  the  general  prosper- 
ity   and    safety    of   its    inhabitants. 


This  power  is  somewhat  generally 
described  as  the  police  power  of  the 
State,  a  detailed  definition  of  which 
has  been  said  to  be  difficult,  if  not 
impossible,  to  give.  However  ex- 
tensive the  povter  may  be,  it  cannot 
encroach  upon  the  powers  of  the 
Federal  Government  in  regard  to 
rights  granted  or  secured  by  the 
Federal  Constitution."  Western 
Un.  Teleg.  Co.  v.  James,  162  U.  S. 
650,  16  Sup.  Ct.  934,  40  L.  Ed.  1105, 
6  Am.  Elec.  Cas.  858,  861.  It  has 
been  declared  to  be  the  right  to  reg- 
ulate the  enjoyment  of  property,  to 
maintain  public  order,  to  secure 
the  rights  of  citizenship,  and  to  pre- 
vent injury  to  private  rights,  and 
also  that  the  power  cannot  be  exer- 
cised within  State  limits  by  Con- 
gress. Western  Un.  Teleg.  Co.  v. 
Pendleton,  95  Ind.  12,  8  Am.  &  Eng. 
Corp.  Cas.  56,  48  Am.  Rep.  692,  1 
Am.  Elec.  Cas.  632,  635.  per  Elliott, 
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S  210.  Police  powers  —  Generally  —  Electric  corporations.— 
Although,  as  a  gt-noral  rule,  there  are  onlv  coiistitiitioiiiil  liniit-^ 
to  the  exercise  of  the  police  ix.wer,  nevertheless,  it  is  als..  hehl 
that  the  power  to  deterinine  what  rules  and  reuMilatiuns  an- 
needful  to  the  welfare,  i)eaee,  health,  safety  and  morals  of  the 


.1.  Tlu'  case  was  reversed,  122  U. 
S.  .{47,  7  Sup.  Ct.  112«,  18  Am.  & 
Eng.  Corp.  C'aa.  18,  2  Am.  Elee. 
Cas.  45). 

It    is   said    tliat    tliis    jiowtT    is   .so 
varied    and    cornpreliensive    tliat   an 
e.xact    definition,    as     applicaljlc    to 
all  its  phases,  has  so  O^r  been  lound 
to    be    impractiiablo,    tliat    this    re- 
served  power   "  eiiibraies   the  entire 
system  of  intfrnal   State  regulation, 
having  in  view  not  only  the  pri'ser- 
vution  of  public  order  and  the  pre- 
vention of  offenses  against  the  State, 
but  also  the   promotion  of  such   in- 
tercourse between  the  inhabitants  of 
the   State   as    is    calculated    to    pre- 
vent a  conflict  of  rights  and  to  pro- 
mote  the  interests  of  all.     It   is  a 
power  inherent  in  every  sovereignty 
and  is  in  its  broadest  sense  nothing 
more   than   the  power  of  the  State 
to    govern    men    and    things    within 
the  limits  of  its  own  dominion.     It 
extends    to    the    protection    of    the 
lives,    limbs,    health,    comfort,    and 
convenience,  as  well  as  the  property 
of  all  persons  within  the  State.     It 
authorizes    the    legislature    to    pre- 
scribe   the    mode    and    manner     in 
which  everyone  may  use  his  own  as 
not  to  injure  others,  and  to  do  what- 
ever   is    necessary    to    promote    the 
public  welfare  not  inconsistent  with 
its  own   organic   law."     Hockett   v. 
State,    105   Ind.   250,   55   Am.    Rep. 
201,  5  N.   E.    178,   11  Am.  &  Eng. 
Corp  Cas.  577,  2  Am.  Elec.  Cas.  1, 
5,  per  Niblack,  C.  J.     Such  power  is 
applicable  not  only  to  the  State,  but 
applies  as  well  to  local  governmen- 

392 


tal  subdivisions  of  the  State.  I'hil- 
ipsburg  v.  Central  Pennsylvania 
Teleph.  &  S.  Co.  ( Fenn.  C.  P.),  22 
W  cck.  \.  of  Cas.  527,  2  Am.  Elec. 
Cas.  105,  109,  per  Furst,  P.  .1.  It 
is  also  defined  as  a  power  to  regu- 
late persons,  natural  and  artificial, 
and  projierty  in  accordance  with  the 
provisions  of  the  Slate  Conatitutiou 
in  all  matters  relating  to  the  pub- 
lic health,  morals,  and  safety. 
Stchmcycr  v.  Charleston,  5:i  So.  Car. 
2.'i»,  :n  S.  E.  :{22.  Again  it  is  de- 
clare<l  to  be  the  i)owcr  of  the  State 
to  govern  men  and  things  within 
its  boundaries;  thai  it  is  not  limited 
to  the  protection  of  health,  peace, 
morals,  education,  and  good  onler, 
but  comprcliends  all  those  general 
laws  or  internal  regulations  neces- 
sary to  secure  peace,  good  order,  the 
health  and  comfort  of  society,  and 
the  regulation  and  protection  of  all 
prop<-rty  within  the  State.  State  v. 
Ilarrinfiton,  (J8  Vt.  622,  35  Atl.  515, 
.34  L.  K.  A.  100. 

.1.9  to  definitions,  nature,  extent, 
etc.,  of  police  power,  in  general,  see 
the  following  additional  cases: 
United  Slates:  Lake  Shore  & 
Michigan  So.  R.  Co.  v.  Smith,  173 
U.  S.  684,  689,  19  Sup.  Ct.  505,  43 
L.  Ed.  858,  per  :Mr.  Justice  Peck- 
ham  ;  New  Orleans  Gas  Co.  v.  Louis- 
iana Light  Co.,  115  U.  S.  650,  651 
et  seq.,  6  Sup.  Ct.  252,  29  L.  Ed. 
516,  per  Mr.  Justice  Harlan;  Butch- 
ers Union  Co.  v.  Crescent  City  Co., 
Ill  U.  S.  746,  4  Sup.  Ct.  652,  28  L. 
Ed.  585,  per  Mr.  Justice  Miller; 
Stone  V.  Mississippi,  101  U.  S.  814, 
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State  belongs  to  tlie  legislatures  of  the  States  and  must  be 
exercised  within  reasonable  bounds,  and  neither  State  nor  Fed- 
eral courts  can  prescribe  rules  and  regulations  therefor,  or  de- 
termine, without  legislation,  what  classes  or  class  of  persons 
come  lawfully  therein.-  By  virtue  of  its  police  power,  the 
State  can  forbid  grade  crossings  of  highways  by  railways,  or  of 
one  railway  by  another  at  any  particular  place,  or  it  can 
permit  them  at  any  particular  place  conditionally  or  uncon- 
ditionally.^    And    in    the   exercise   of   such   power,    with    the 

159  Mo.  410,  60  S.  W.  91,  81  Am. 
St.  Rep.  368,  51  L.  R.  A.  151,  per 
Sherwood,  J.  Xew  Hampshire: 
State  V.  Griffin,  69  jST.  H.  1,  76  Am. 
St.  Rep.  139,  39  Atl.  260,  41  L.  R. 
A.  177,  per  Carpenter,  C.  J.  New 
York:  People  v.  King,  110  N.  Y. 
418,  423,  18  N.  E.  245,  6  Am.  St. 
I!cp.  389,  1  L.  R.  A.  293,  per  An- 
drews, J.  Xurth  Carolina:  State 
V.  Aloore,  104  N.  C.  714,  10  S.  E. 
143j  17  Am.  St.  Rep.  096,  per  Avery, 
J.  Rhode  Island:  State  v.  Dalton, 
22  R.  I.  77,  80,  84  Am.  St.  Rep. 
818,  48  L.  R.  A.  775,  46  Atl.  234, 
per  Tillinghast,  J.;  State  v.  Fitz- 
patrick,  16  R.  I.  54,  11  Atl.  767,  per 
Dm  fee,  C.  J.  Washington:  Seat- 
tle, City  of,  V.  Clark,  28  Wash.  717, 
69  Pac.  407,  per  White,  J.;  Karasek 
V.  IVier,  22  Wash.  419,  61  Pac.  33, 
50  L.  R.  A.  345,  per  Anders,  J. 
Wisconsin:  Huher  v.  Merkel,  117 
Wis.  355,  366,  94  N.  W,  354,  62  L. 
R.  A.  589;  per  Wlnslow,  J.;  State 
V.  Kreutzberg,  114  Wis.  530,  537, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098, 
58  L.  R.  A.  748,  per  Dodge,  J. 

2  State  of  Arkansas  v.  Kansas  & 
T.  Coal  Co.  (U.  S.  C.  C,  Ark., 
1899),  96  Fed.  353,  s.  c.  183  U.  S. 
185. 

•-■  Xew  York,  N.  H.  &  H.  R.  Co.  v. 
Rridgcpoit  Tract.  Co.,  65  Conn. 
410,  5  Am.  Eiec.  Cas.  246,  256,  32 
All.  953,  per  Baldwin,  J. 


818,  25  L.  Ed.  1079,  per  Mr.  Chief 
Justice  Waite;  Slaughter  House 
Cases,  16  Wall.  (83  U.  S.)  36,  62, 
21  L.  Ed.  394,  per  Mr.  Justice  Mil- 
ler; License  Cases,  5  How.  (46  U. 
S.)  504,  583,  per  Mr.  Chief  Justice 
Taney,  589,  per  Mr.  Justice  Mc- 
Lean, 12  L.  Ed.  257.  Alabama: 
Van  Hook  v.  City  of  Seima,  70  Ala. 
361,  363,  45  Am.  Rep.  485.  Von- 
nectxnit:  Clark,  In  re,  65  Conn. 
17,  40,  31  Atl.  522,  28  L.  R.  A.  242, 
per  Hammersley,  J,  Illinois: 
Price  V.  People,  193  111.  114,  117, 
118,  86  Am.  St.  Rep.  306,  61  N.  E. 
844,  per  Boggs,  J.  Indiana: 
Champor  v.  City  of  Greencastle,  138 
Ind.  339,  351,  46  Am.  St.  Rep.  390, 
35  X.  E.  14j  24  L.  R.  A.  768,  per 
McCabe,  C.  J.  Kansas:  Meflert  v. 
State  Board  of  Medical  Reg.  & 
E.xam.,  66  Kan.  710,  72  Pac.  247, 
per  Greene,  J.  Louisiana :  Xew 
Orleans  Gas  Light  Co.  v.  Hart,  40 
La.  Ann.  474,  4  So.  215,  8  Am.  St. 
Rep.  544,  per  Bermudez,  C.  J. 
Maryland:  Deems  v.  !Mayor  &  City 
Council  of  Baltimore,  80  Md.  164, 
173,  45  Am.  St.  Rep.  339,  30  Atl. 
648,  26  L.  R.  A.  541,  per  Robinson, 
C.  J.  Massachusetts:  Common- 
wealth V.  Alger,  7  Cush.  (Mass.) 
53,  84,  per  Shaw,  C,  J.  Mississip- 
pi: Macon,  Town  of,  v.  Patty,  57 
Miss.  378,  407,  34  Am.  Rep.  451, 
per  George,  C.  J.  Missouri:  State, 
Star  Pub,   Co.   v.  Associated  Press, 
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limitation  that  it  does  not  encroach  upon  the  free  exercise  of 
the  power  vested  in  Congress  by  the  Constitution,  the  State 
may  make  all  necessary  provisions  witli  respect  to  the  build- 
ings, poles  and  wires  of  telegraph  companies  in  its  jurisdiction, 
which  the  comfort  and  convenience  of  the  community  may  re- 
quire."* Statutes  of  this  cliaracter  must  not  extend  Inyond  a 
just  regulation  of  rights  for  the  ]>ublic  good,  and  when  they 
unreasonably  abridge  or  burden  the  privileges  which  the  na- 
tional authority  conserves,  they  are  invalid.  "  The  State,  when 
providing  by  Icgishition  for  tlie  protection  of  tlie  jmblic  liealth, 
the  j)ublic  morals  or  the  public  safety,  is  subject  to  the  para- 
mount authority  of  the  Constitution  of  the  United  States,  and 
may  not  vi(»late  rigiits  secured  or  guaranteed  by  that  instru- 
ment or  interfere  with  tlic  execution  of  tlie  powers  confided  to 
the  General  Govonuncnt."  "'"'  So  in  case  of  the  regulation  of 
electric  light  and  telephone  wires  iii  the  streets,  the  municipal 
authorities  have  complete  control  thereof  in  the  exercise  of 
the  police  powers  granted  to  them,  for  the  protection  of  life 
and  property  upon  the  streets  and  within  their  jurisdiction." 

§  217.  Police  powers  —  Electric  corporations  continued. — 
Again,  a  city  which  has  full  jjolice  jxnver  tt»  reguhit(^  the  use 
of  its  streets  and  which,  in  consenting  to  the  construction  of 
a  street  railway,  has  reserved  the  right  to  regulate  the  manner 
of  its  operation  and  amending  the  ordinance,  may  subsequently, 
by  ordinance,  require  that  cars  shall  not  be  operated,  unless  in 
charge  of  conductors."  And  all  legislative  grants  to  private 
electric  t?orporations,    if   not    expressly    subject   to   the    police 

4  Western  Un.  Tclog.  Co.  v.  Pen-  :\Iugler  v.  Kansas,  123  U.  S.  623, 
dleton,  122  U.  S.  347,  7  Sup.  Ct.  003,  8  Sup.  Ct.  273;  Patterson  v. 
1120,  18  Am.  &  Eng.  Corp,  Cas.  18,  Kentucky,  97  U.  S.  501,  504;  Mor- 
2  Am.  Elec.  Cas.  49,  56,  per  Mr.  gan  v.  Louisiana,  118  U.  S.  462, 
Justice    Field.     This    case    reverses  404,  6  Sup.  Ct.  1114. 

98  Ind.  12,  8  Am.  &  Eng.  Corp.  Cas.  S  Nebraska    Teleph.    Co.    v.    York 

56,  48  Am.  Rep.   092,   1  Am.  Elec.  Gas  &  Electric  L.  Co.,  27  Xeb.  284. 

Cas.  032.  3  Am.  Elec.  Cas.  364,  377,  378,  43 

5  Western  Un.  Teleg.  Co.  v.  Mayor  N.  W.  126. 

of  N.  Y.,  38  Fed.  552,  2  Inter.  Com.  t  State,  Columbia  Elec.  St.  H.  L. 

Rep.  533,  3  L.  R.  A.  449.  6  Ry.  &  &  P.  Co.  v.  Sloan,  48  S.  C.  21,  25  S. 

Corp.  L.  Jour.  105,  2  Am.  Elec.  Cas.  E.  898. 
195,    200,    per    Wallace,    J.,    citing 
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power  of  the  mnnicipalitv,  are  impliedly  so.^  So  electric  wires 
when  charged  are  dangerous  to  life  and  property,  and  their 
use  is,  therefore,  subject  to  police  regulations.^  Again,  a  tele- 
graph company  is  subject  to  such  reasonable  police  regulations 
as  to  transmission  of  messages  within  the  State,  as  said  State 
may  impose,  even  though  said  company  is  a  foreign  corpora- 
tion.'** Such  police  power  also  extends  to  the  regulation  of 
the  use  of  dangerous  machinery,  with  a  view  to  protecting  not 
only  others,  but  those  who  are  employed  to  use  it,  and  this 
rule  includes  an  act  to  compel  street  railways  to  protect  mo- 
toneers  against  inclement  weather.' '  And  the  authority  con- 
ferred by  charter  upon  a  city  to  make  police  regulations  au- 
thorizes the  change  of  plan  of  a  water- works  and  electric  light 
plant,  adopted  before  an  election  to  determine  whether  such 
plant  should  be  built,  as  the  vote  would  be  advisory  only.'^  So 
the  power  to  change  curb  lines  to  compel  the  removal  of  poles 
to  conform  thereto,  is  included  within  the  police  power  of  a 
nmnieipal  corporation,  especially  so,  where  an  electric  light 
company  occupies  the  streets,  and  in  the  absence  of  fraud  or 
corruption,  courts  may  not  interfere,  as  such  matter  rests  in  the 
discretion  of  the  traveling  public.''^ 

§  217a.  Police  powers  —  Electric  corporations  continued. — 
Although  a  telephone  company,  having  a  statutory  right  to  erect 
its  poles  on  highways  and  city  streets,  is  subject  to  reasonable 
police  regulations  in  the  exercise  of  its  rights,'"*  still  a  city's 

8  Monongahela  City  v.  Mononga-  117,  3.'J  Am.  St.  Rep.  820,  4  Am. 
hela  Elec.  L.  Co.   (Penn.  C.  P.),  12       Elec.  Cas.  90,  23  Atl.  1070. 

Penn.  Co.  Ct.  Rep.  529,  4  Am.  Elec.  lo  Western  Un.  Teleg.  Co.  v.  Mis- 

Cas.  53.  sissippi  R.  Commn.,  74  Miss.  80,  21 

9  State.  Laclede  Gas  L.  Co.  v.  St.       So.  15. 

Louis,  130  Mo.  10,  5  Am.  Elec.  Cas.  n  State  v.  Hoskins,  ,58  Minn.  35, 

79,   31    S.   W.   594,   per  Macfarlane,  5  Am.  Elec.  Cas.  614,  per  Gilfillan, 

J.     This  case  was  appealed.     170  U.  C.  J. 

S.  78,  18  Sup.  Ct.  505.     And  as  to  12  Elmwood     v.     Reedsburgh,     91 

the   points   involved   in   said    cases.  Wis.  131,  04  X.  W.  885. 

see  State   Nat.   Subway  Co.   v.   St.  is  Monongahela  City  v.  Mononga- 

Louis,   145  Mo.   551,  46  S.   W.  981,  hela  Elec.  L.  Co.    (C.  P.  Penn.),  12 

42  L.  R.  A.   113.  Penn.  Co.  Ct.  Rep.  529,  4  Am.  Elec. 

As  to   police   regulations  of  elec-  Cas.  53. 

trie  companies,   see   note,   31    L.    R.  1*  Rochestei',     C  itv     of.     v.     Bell 

A.  798;   City  of  Allentown  v.  West-  Telepli.    Co.    of    Buffalo,    04    X.    Y. 

ern   Un.   Teleg.   Co.,    148   Penn.    St.  Su|)i).    804,   52   App.   Div.   0;    State, 

395 


§  •217a 


rol.ICF.    AM'     Ml   NICirAl.    roWKKS  — • 


chartor  and  its  gonoral  polic*'  i>o\v«m'  <'<>t»«<litul«'  liniitatioim  upon 
its  authority  to  impose  conditions  upon  a  tolfplione  ounipany 
having  tlie  riglit  under  the  State  statutes  to  use  the  city  stre(;ts 
for  its  lines. "^     So  it  is  declared  in  a  Minnesota  ease  that  upon 
construint;  tlie  charter  of  tiie  inunici|)ality  and  the  statutes  in 
the  li«;lit  oi  tiie  rules  of  law  the  city  had  authority  to  exercise 
its    police    i)o\ver   to   })r<.tect    the    pul.lic    fn.in    unnecessary    (.h- 
structions,    inconvenience,    and    danj;er,    and    to    determine    m 
what  manner  a  tele|)iinue  couii)any  couhl  erect   its  poles  so  as 
to  accomplish   such  a    re-idt  ;   hut   tiiat    its  authority   to   impose 
other  conditions  was  limite<l,  as  that  jx.wer  rested  in  the  le«ris- 
lature.'"      Afjain,   street    ri<ihts  acjuired   hy   a   telejdioue  com- 
pany under  an  ordinance  must  be  held  sid)ject  to  liie  provisions 
under  which  tiny  were  uranted  ami  also  suhject  to  the  rea^.m- 
able   rci^ulations   of    the    muni<'ii>ality    by    virtiu^   (»f    its    police 
power.''      In  Kansas  the  general  police  jM.wers  «.f  cities  ot  the 
first  class  nuiv  be  exercised,  within  tludr  <'orporate  limits,  over 
telegraj)!!  and   teley)hone  corporations   loeate<l   therein,   together 
witli  such   regidations  as  are  by  statute  conft-rred    up.«ii   such 
cities.'**      It   is  also  a  |)roper  exercise  of  the  poliee  power  deh'- 
gated  to  munici|>alities  to  regulale  and  control  tiie  u-e  ot  their 
streets  by  electric  light  corporations,'"      So  an  ordinance   is  a 
police  regidation  which  recpiires  that  a  vigilant  watch  for  })e- 
destrians  shall  be  kept  by  motormen  on  street  railway  cars.-'' 
And    an    ordiiumce    regulating   the    rtmning   of   (dectric    wires 
in  a  township  ami  imjiosiug  a  penalty  for  tln'  violation  ot  an 


Wisconsin  Telephone  Co.  v.  City  of 

Sheboygan,   111   Wis.   S.i,  8G   N.    W . 

(i57,  7  Am.  Elec.  Cas.  109. 

15  Wisconsin   Teleph.    Co.   v.   City 

of  Milwaukee,    126   Wis.    1,   104    N. 

W.   1009,  1   L.   R.  A.    (N.  S.)    581. 

See  State,  Garner  v.  Missouri  &  K. 

Teleph.   Co.,   189  Mo.  83,  88  S.   W. 

41. 

1"  State,  Wisconsin  Teleph.  Co.  v. 
City  of  Sheboygan,  111  Wis.  23,  86 
N.  W.  057,  7  Am.  Elec.  Cas.  109, 
per  Burdeen,  J.,  quoted  from  in 
same  case,  115  Wis.  505,  90  N.  W. 
441,  8  Am.  Elec.  Cas.  155,  per  Cas- 
sody,  C.  J. 
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1"  .Morristown.  City  <>f,  v.  East 
Teniu'ssoe  Teleph.  Co.,  115  F.'d.  304, 
8  .Vni.  Elec.  Cas.  3,  citing  Haltimore. 
City  of,  V.  Baltimore  Trust  &  CJuar- 
niitce  Co.,  106  U.  S.  673,  41  L.  Ed. 
1160,  17  Sup.  Ct.  696. 

i«  Wichita,  City  of,  v.  Missouri 
&  K.  Ii'lcph.  Co.,  70  Kan.  441,  78 
Tac.  886. 

ei  (  omnionwcaltli  Electric  Co.  v. 
Hose,  214  III.  545,  73  N.  E.  780, 
afTg.   114   III.  App.   181. 

20  Riska  V.  Union  Depot  R.  Co., 
180  Mo.  108,  79  S.  W.  445. 
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ordinance  prohibiting  injuries  to  trees  is  a  lawful  exercise  of 
the  2)olice  power  under  the  statute.^^ 

§  218.  Police  powers  inalienable. —  Xeither  the  State  nor 
municipality  can  alienate,  cdntraet  away,  surrender,  abridge 
or  destroy  its  police  and  reserv-ed  powers,  nor  can  any  legis- 
lative body  curtail  the  j)Ower  of  its  successors,  to  make  such 
enactments  as  may  be  proper  in  matters  of  police.  And  no 
irrevocable  grant  of  property  can  be  made  which  impairs  the 
sovereign  right  to  make  laws  for  the  right  government  of  the 
State.  22 

§  210.  Reasonableness  and  validity  of  ordinance  —  Police 
power — Street  uses.— in  all  matters  pertaining  to  the  police 
regulation  of  municipalities,  their  ordinances,  being  of  the 
nature  of  legislative  discretion,  are  prima  facie  reasonable,  and 
in  the  matter  of  licensing  business  occupations  and  the  like, 
and  fixing  the  amount  of  tax  therefor,  the  action  of  the  govern- 
ing board  is  presumptively  honest  and  just ;  but  what  is  a  rea- 
sonable tax  or  rental,  does  not  rest  exclusively  in  the  city's 
discretion,  but  rests  with  the  court.^^  It  is  held,  however,  that 
in  the  absence  of  fraud,  corruption  or  oppression,  the  courts 
have  no  power  to  interfere  with  the  exercise  of  police  powers 

-1  Consolidated     Traction     Co.     v.  l>ai<,rain   away  tlie   police   powers   of 

East  Orange,  63  N.  J.  6G9,  44   All.  tlie     State.     Irrevocable    grants     of 

10!)9,  afTg.  Gl   X.  .1.  L.  202,  38  Atl.  property    and     franchises     may     be 

803.  made  if  they  do  not  impair  the  su- 

--  State,  Laclede  Gas  L.  Co.  v.  St.  pi  eme  authority  to  make  laws  for 
Louis,  130  Mo.  10,  5  Am,  Elec.  Cas.  the  right  government  of  the  State; 
79.  (This  case  was  appealed  to  170  but  no  legislature  can  curtail  the 
tJ.  S.  78,  18  Sup.  Ct.  505.  And  as  power  of  its  successors  to  make 
to  points  involved,  see  State  Nat.  such  laws  as  they  may  deem  proper 
Subway  Co.  v.  St.  Louis,  145  Mo.  in  matters  of  police."  Stone  v.  Mis- 
551,  4(i  S.  W.  981,  42  L.  R.  A.  113.)  sissippi,  101  U.  S.  817,  per  Mr. 
McKeesport  v.  McKeesport  &  R.  Chief  Justice  Waite,  quoted  in  the 
Pass.  Ry.  Co.,  2  Super.  Ct.  (Penn.)  Laclede  case  first  cited  in  this  note. 
242;  West  Point  Water  Power  &  -'3  St.  Louis  v.  Western  Un.  Teleg. 
L.  L  Co.  V.  State,  49  Xeb.  223,  06  Co.  (U.  S.  C.  C,  E.  D.  Mo.,  1894), 
N.  W.  6,  revd.,  on  rehearing,  49  5  Am.  Elec.  Cas.  43,  50,  per  Phil- 
Neb.  223,  68  X^  W.  .507;  Kittanning  lips,  Dist.  J.  See  §  101,  herein. 
Elec.  Light,  H.  &  P.  Co.  v.  Kittaii-  Kxauiine  State,  Kennelly  v.  Mayor, 
ning,  11  Penn.  Super.  Ct.  31.  "All  etc.,  .Jersey  City  (N.  .J.  Sup.  Ct,, 
agree    that    the    legislature    cannot  1894),  5  Am,  Elec.  Cas.   146. 
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of  a  city,  in  the  aiserction  of  tlie  city  council.'-*  So  th.-  pn- 
suniption  is  that  an  ordinance  pas>;c(l  witliin  the  exercise  of  the 
cliarter  powers  granted  to  a  municipality  is  reasonable,  unles* 
from  its  inherent  character  or  from  evidence  it  is  demon- 
strated to  be  unreasonable."  And  the  courts  have  power  to 
determine  the  reasonableness  of  municipal  ordinances,  f«)r  tho 
decision  of  the  municipal  authorities  is  not  conclusiv<'.="  A 
municii>al  cc.rporaticn  adopting  an  ordinance  establishing  a 
street  railway,  will  waive  all  irregularities,  provided  at  tho 
time  of  the  passage  of  the  final  grant  all  the  steps  m^cessary  to 
jiirisdictic.u  have  Ix^en  taken  and  no  fraud  or  unfair  dealings 
are  charged.-'  Again,  an  ordinance  is  not  invalidated  Iwcansc 
of  unreasonableness  when-  it  extends  the  time  of  certain  fran- 
chises for  a  period  of  ten  years  l)eyond  the  time  when  they 
would  expire,  other  franchises  of  the  company  expiring  at  later 
dates.''®  And  where  property  rights  have  been  acipiired  by  a 
street  railway  company  (»r  its  successor,  by  virtue  of  grants  by 
a  city  council,  said  city  will  be  estopped  to  ni>udiate  the  action 
of  the  council  as  unauthorized."" 

v5  L'llta.  Ordinances  —  Reasonable  restrictions  on  street  rail- 
way—  Ultra  vires. —  Where  :in  ordinance,  passed  by  virtue  of  a 
deU'gation  of  power  from  the  h'gislature  of  a  State,  grants  a  loca- 
tion of  street  railway  tracks  subject  to  certain  restrictions  which 
are  reasonable,  and  the  ordinance  is  carried  into  effect  by  the 
construction,  operation  and  maintenance  of  the  street  railway, 
a  traction  company  and  its  successors  in  title,  while  retaining 
and  enjoying  the  privileges  and  franchises  granted  by  the  ordi- 
nance, cannot  resist  the  claim  of  the  municipality  for  enforce- 
ment of  the  restrictions  on   the  plea  that   the  ordinance   was 

24  So  held  in  Monongahela  City  v.  Div.    36.5,    56    X.    Y.    Snpp.    (iOl),    1 

Mononfjahela    Elec.    L.    Co.    (C.    P..  Dill,    on   Mun.    Corp.     (4th   cd.),    § 

Penn.).    12    Penn.    Co.    Ct.    529,    4  327    (261). 

\m.  Elec.  Cas.  53.  ""  Hamilton  v.  C.  &  H.  Elec.  St. 

-3  State.   Consolidated    Tract.   Co.  Ry.  Co.   (Ohio,  1899),  9  Ohio  C.  P. 

V.   Elizabeth,   58   X.   J.   L.    619,   34  Dec.  174. 

Ail.  146,  3  Am.  &  Eng.  R.  Cas.   (N.  28  Linden  Land  Co.  v.  Milwaukee 

S.)     614,    32    L.    R.    A.    170.     See  Elec.  Ry.  &  Lighting  Co.,  107  Wis. 

Skaggs    V.    Martinsville,     140    Ind.  493,  83  N.  W.  851. 

476    39  N.  E.  241.  ^n  Mill  Creek  Valley  St.  R.  Co.  v. 

26  Brooklyn    v.    Nassau    Elec.    R.  Carthage,  18  Ohio  C  C.  216. 
Co.    (N.  Y..   1899),   38   X.   Y.   App. 
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ultra  vires  the  uiuiiioipal  corporation.  The  plea  of  ultra 
vires  is  uot  adiuitted  in  such  circumstances  except  where 
it  is  practicable  to  restore  the  status  quo  ante  and  the  com- 
pany is  therefore  estopped  from  availing  itself  of  that  plea.^^ 

§  220.  Municipality  —  Courts  —  Judicial  and  legislative  acts. 
—  Whether  a  borough  council  has  acted  in  bad  faith  in  enact- 
ing a  supplemental  ordinance,  eliminating  the  limitation  upon 
the  duration  of  the  term  of  a  municipal  grant  to  a  street  rail- 
way, is  not  a  judicial  question.^^  Nor  will  the  court,  at  the 
instance  of  a  taxpayer,  review  the  discretion  of  the  city  council 
as  to  the  consideration  of  a  franchise  where  the  legislature  has 
empowered  the  proper  authorities  of  the  city  to  impose  terms 
and  conditions  for  the  grant  of  the  use  of  its  streets  to  railway 
corporations.^^  So  the  enactment  of  regulations  for  the  use 
of  its  streets  is  a  legislative  and  not  a  judicial  question,  and  the 
courts  cannot  establish  such  regulations,  although  it  may  order 
municipal  authorities  to  adopt  reasonable  regulations,  and 
may  determine  the  validity  of  the  action  taken. ^^  Again,  it  is 
held  that  it  is  wholly  within  the  legislative  discretion,  not  sub- 
ject to  judicial  supervision,  to  choose  a  particular  engine  and 
dynamo  in  preference  to  another,  at  a  lower  price,  for  an  elec- 
tric lighting  plant,  where  the  public  officials  advertise  for  bids 
and  reserve  the  right  to  reject  any  and  all  bids.^^  And  where 
the  question  of  ])urchasing  public  utilities  is  concerned  a  broad 

30  Mayor,  etc.,  of  Borou;nrii  „f  prally  State,  Musser  v.  Birch,  186 
Rutherford   v.   Hudson    River   Trar-       Mo.  205,  85  S.  W.  361. 

tion  Co.    (N.  J.   mofi).   0.3   Atl.   84,  "Taylor  v.   Soranton   Poor  Dist. 

87.  (C.    P.,    Penn.),   2   Lack.   L.   News, 

31  State.    Moore    v.    West    .Jersey       205. 

Tract.  Co.,  62  N.  J.  L.  :J86,  41   Atl.  See    the    following    general    cases 

946,  affg.  61   X.   J.   L.   470,   .J!)   Atl.  upon  the  points  of  Judicial  and  leg- 

681,  10  Am.  &  Eng.   I!.  Cas.   (X.  S.)  islative  acts,  and  power  of  courts  to 

^-^-  interfere  with  municipal  discretion: 

32  Linden  Land  Co.  v.  Milwaukee  United  States:  Shoemaker  v. 
Elec.  Ry.  &  Lighting  Co.,  107  Wis.  United  States,  147  U.  S.  282,  37  L. 
493,  83  N.  W.  851.  Ed.    170,    determination   by   legisla- 

33  Michigan  Teleg.  Co.  v.  City  of  ture  of  what  is  a  public  purpose, 
St.  Joseph,  121  Mich.  502,  80  N.  W.  when  conclusive  in  courts.  Georgia: 
383,  47  L.  R.  A.  87,  7  Am.  Elec.  lUirckhardt  v.  Atlanta.  103  Ga.  302. 
Cas.   1.  :!n  S.  E.  32,  repairing  streets,  court-s 

Reafiontibhuess  of  ordinance  a.f  will  nn(  interfere  with  municipal 
subject  of  judicial  inquiry,  see  gen-       discretion  unless  action   clearly  ar- 
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discretion  is  vested  in  imiiiieipalitiis  since  as  u  matter  of  jmhlic 
])olicy  the  public  welfare  will  ordinarily  be  Ix'tter  promoted 
than  by  the  opinions  of  courts.^^  So  it  is  declareil  in  a  fedt'ral 
CiiAo  that  "  The  city  at  all  times  has  the  power  of  regulation. 
It  may  not  Iw  arbitrarily  exercised,  but  within  reasonable 
bounds  the  city  authority  nuiy  rightfully  desigiuite  in  what 
nianner  the  public;  iutc-rests  recpiire  public  services  to  Ix'  ren- 
dered to  the  extent,  at  least,  <d"  deterniininfj:  in  what  part  of 
a  street  the  facilities  shall  Ix;  located,  and   presumptiv<'ly  this 


liitniiy  ;ui(l  imrrasoiuihU';  Hiicmi  v. 
Suviiriimh,  lOo  (ia.  <>_',  :i\  S.  K.  127. 
(liscrctinri  <»f  iiiunii'i|iulity  will  nut 
lie  interfered  with  l»y  courts  in  al)- 
Mi-nee  ui  clear  abuse;  (lue.slion  of 
necoHsity  of  Btroct  improvement. 
Illinoix:  fliicajjo  (Jen.  H.  Co.  v. 
(•|iicaj,'o,  17(5  HI.  -JS.l,  it*  N.  K.  H.SO. 
ordinance  |)re!sume<I  lej,'al ;  People, 
(ieiss  V.  Pea.se  (C.  ('.,  III.).  ."U  Clii.-. 
L.  News,  1)8.  3  Chic.  L.  .1.  We.k. 
r)04,  courts  may  determine  whether 
a  statute  is  lejjitimatc  exercise  of 
police  power;  Church  v.  People, 
KochersperpT.  17!>  111.  'Mi,,  itli  N. 
K.  ;).')4.  courts  will  only  inlerfrrf 
wiiere  clear  abuse  of  discretion; 
question  hero  of  extent  of  public 
improvement,  hnta:  Dewey  v.  I)es 
Moines,  101  Iowa,  41(5,  70  N.  W . 
«iO.").  necessity  of  public  improve- 
ments, courts  will  not  interfere  with 
municipal  dixTction  in  ab.s«'nce  of 
iraud  or  oppression.  KmisitH: 
Sodom  V.  Emporia,  7  Kan.  App.  583, 
.52  Pac.  401,  municipality  may  exer- 
cise discretion  as  to  street  improve- 
ment; will  not  be  interfered  with 
by  courts  unless  abused.  Marylavd  : 
Sprigg  V.  Garrett  Park,  89  Md.  406, 
43  Atl.  813,  courts  cannot  set  aside 
ordinance  enacted  in  performance 
of  statutory  duty.  Nebraska  : 
State,  Douglass  Co.  v.  Cornell,  53 
Neb.  556,  74  N.  \V.  59,  39  L.   K.  A. 


5|.'i,  determination  by  legislature  of 
what  i.s  a  puiilic  purpose  i.s  not  con- 
clusive in  courts;  State  v.  Mc(Jov- 
ein,  tlO  N.  .).  L.  402,  38  Atl.  6:m,  in 
abM.-nce  of  bad  faith  courts  will  not 
review  city  requirement  of  proof  of 
contractor's  ability  to  fulfill  con- 
tract; \\  ilson  V.  Trenton,  61  N.  .1. 
L.  599,  40  Atl.  575,  44  L.  K.  A.  540, 
airg.  60  N.  .1.  L.  394,  38  Atl.  635, 
decision  an  to  lowest  bidder  cannot 
be  reversed  by  courts.  Ohio:  Mc- 
clain V.  .McKisHon.  15  Ohio  C.  C. 
517,  awarding  contract  to  other  than 
lowest  luilder;  in  absence  of  fraud 
or  corruption  coints  will  not  inter- 
fere with  city's  discretion.  Orojoit: 
.\pex.  Transp.  Co.  v.  (Jarbade,  32 
Or.  582,  52  Pac.  573.  error  to  U.  S. 
Sup.  Ct.  deni«<l;  54  Pac.  367,  tak- 
ing private  i»roperty  for  public  use, 
whether  use  is  in  fact  public  is  for 
courts.  Tetnussri- :  Hca/ley  v.  Ken- 
nedy (Tenn.).  52  S.  \V.  791,  courts 
will  not  interfere  in  absence  of 
charge  of  corruption  or  fraud;  case 
of  purchase  of  materials  for  fire  de- 
|)artment.  Canada:  Kelley  v.  Win- 
nipeg, 12  Manitoba,  87,  in  absence 
of  fraud  or  improper  motive  court 
will  not  interfere  with  municipal 
discretion  as  to  amount  of  wages  to 
be  paid  on  public  work. 

•"■>  Connor    v.    City    of    Marshfield 
(Wis.   1906),  107  N.   \V.  640. 
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exercise  of  the  police  power  is  valid."  ^'''  If  the  powers  granted 
by  the  legislature  have  been  exercised  without  fraud  or  pal- 
pable abuse  of  discretion  by  the  municipality,  judicial  inquiry 
is  limited  to  the  questions  whether  there  has  boon  any  neglect 
of  prescribed  formalities  or  any  violation  of  legal  principles  in 
entering  into  a  contract.^"  In  Minnesota  it  is  declared  that 
"  Mandamus  will  lie  to  compel  the  exercise  of  official  discre- 
tion or  judgment,  although  it  will  not  lie  to  direct  the  manner 
in  which  the  duty  shall  be  performed."  ^^ 

§  221.  Enactment  of  municipal  ordinances  —  Decisions. —  In 
ISTew  Jersey,  where  the  city  charter  requires  a  three-fourths  vote 
of  all  the  members  of  the  city  council  for  the  enactment  of 
any  ordinance  or  resolution  involving  the  expenditure  of  money, 
and  where  there  are  thirteen  members,  a  vote  of  at  least  ten 
members  is  requisite,  in  order  to  pass  a  resolution  awarding 
a  contract  for  electric  lighting  after  advertisement  for  and  re- 
ceipt of  proposals.^^  If  an  ordinance  is  passed  under  the  Street 
Railway  Act  of  1896,  of  Xew  Jersey,  the  Borough  Act  of  1878, 
which  requires  that  all  ordinances  be  proposed  at  a  regular 
meeting,  and  be  acted  upon  at  a  subsequent  meeting,  does  not 
apply. '"^  A  resolution  duly  signed,  attested  and  approved  be- 
comes valid  when  published  the  length  of  time  required."*^  If 
there  are  no  statutory  restrictions,  the  majority  of  a  council 
constitutes  a  quorum,  and  a  majority  of  said  quorum  may  law- 
flly  enact  ordinances  and  resolutions.^^      In  Ohio  the  statute 

3«  Louisville  Home  Teleph.  Co.  v,  .4s  to  revieic  by  certiorari  in  gen- 
Cumberland  Teleph.  &  Teleg.  Co.,  eral  of  acts  of  municipal  council 
111  Fed.  6G3j  49  C.  C.  A.  524,  8  see  Carr  v.  City  Council  of  Augus- 
Am.  Elec.  Cas.  108,  revg.  Cumber-  ta,  124  Ga.  116,  52  S.  E.  300;  Reed 
land  Teleph.  &  Teleg.  Co.  v.  Louis-  v.  Borough  of  Woodcliff  (N.  J. 
ville  Home  Teleph.  Co.,  110  Fed.  Sup.),  GO  Atl.  1128. 
593.  30  state,    Suburban    Elec.    Co.    v. 

37  Oakley  v.  City  of  Atlantic  City  Elizabeth,  59  N.  J.  L.  134,  36  Atl. 
(NT.    J.    Sup.,    1899),    44    Atl.    651.  673. 

See  Tuttle  v.  Brush  Elec.  Ilium.  Co.,  4o  State,    PTutchinson    v.    Belmar. 

50   N.    Y.    Super.    Ct.    464,    1    Am.  61  N.  J.  L.  443,  39  Atl.  643,  affd., 

Elec.   Cas.   508,   514,  515;    Auerach  62  X.  J.  L.  450. 

V.  Cuyahoga  Tel.  Co.,  7  Ohio  N.  P.  4i  Gallagher  v.   Olyphant    (C.    P., 

633.  Penn.),  2  Lack.  L.  News,  367. 

38  St.  Paul.  City  of,  v.  Freedy,  86  «  State,  Hutchinson  v.  Belmar, 
Minn.  3.50.  90  N.  W.  781,  8  Am.  61  N.  J.  L.  443,  .39  Atl.  543,  affd., 
Elec.  Cas.  29,  per  Lewis,  J.  62  N.  J.  L.  450. 
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authorizes  the  mayor  to  approve  the  whole  (»r  any  item  «)r  part 
of  any  ordinance,  resolution,  order,  or  contract  presented  for 
his  signature,  and  by  virtue  of  such  power  he  may  also  veto 
modifications  of  the  provisions  in  an  ordinance  or  contract." 

§  221a.  Enactment  of  municipal  ordinances — Decisions 
continued. —  ^laudatory  pntvisions  of  a  staHite  as  to  the  time 
during  which  an  onlinance  shall  lie  over  before  being  passed 
must  be  complied  with,  and  tiiis  applies  to  an  ordinance  grant- 
ing the  privilege  of  operating  a  telrpjione  system  in  a  town."*^ 
And  an  ordinance  regidating  the  affairs  of  a  telephone  company 
is  void  wluM'c  it  is  not  pas«d  in  accordance  witb  the  terms  of 
the  chiirtcr  of  the  city.  Thus  where  the  charter  requires  that 
an  ordinance,  when  i»nt  on  its  final  ]>assage,  shall  he  the  same 
in  suhstiinee  as  that  introduced  at  a  previous  meeting  of  tho 
city  c(»uncil :  a  jn-oviso  that  the  city  council  may  by  a  two-thirds 
vote  put  an  ordinance  up«.n  its  final  passage  at  the  same  meet- 
ing at  which  it  was  introduced  (or  materially  amende<l)  is  not 
complied  with  by  the  mere  passage  of  such  ordinance  by  a  two- 
thirds  vote.^"'  Again,  a  resolnti«>n  must  be  adoptrd  as  recpiired 
by  law  in  the  case  of  provi-;i«.Mal  nniniei])alities  in  order  to 
bind  the  city  by  contract  and  this  includes,  where  so  re(|nircd, 
the  submission  after  adaption  to  the  nuiyor  for  his  approval  or 
rejection.  It  is  not  sutlicient  in  such  case  that  the  mayor  as 
president  of  the  board  is  present  and  approves  the  minutes, 
giving  assent  to  the  resolution.''**  So  upon  an  ai)plication  to 
construct  a  street  railway  the  proper  city  authorities  may  grant 
the  permit  without  consideration  in  joint  session,  although  the 
municipal  charter  may  require  a  joint  session  as  to  certain 
matters,  but  requirements  as  to  the  mayor's  signature  or  rejec- 
tion must  be  complied  with."*^  In  an  Iowa  case  where  five  of 
the  six  councilmen  and  the  mayor  were  present,  and  the  record 
showed  that  on  an  aye  and  nay  call  there  were  five  votes  for 

43  Sanfleet  v.  Toledo,  10  Ohio  C.  ■loCity  of  Pensacola  v.  Southern 
C.  460;  Ohio  Rev.  Stat.,  §  1GG7.  Bell  Teleph.  Co.   (Fla.),  37  So.  820. 

44  East  Tennessee  Teleph.  Co.  v.  47  Kittinger  v.  Buffalo  Traction 
Anderson  County  Teleph.  Co.,  22  Co.,  49  X.  Y.  Supp.  713,  25  App. 
Ky.  L.  Rep.  418,  57  S.  W.  457.  Div.  329,  affd.  160  N.  Y.  347,  54  N. 

45  South  Jersey  Telegraph  Co.  v.  E.  1081;  Laws  1891,  c.  105,  §§  33, 
City  of  Woodbury   (X.  J.  1906),  63  374,  charter  of  Buffalo. 

Atl.  4. 
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the  passage  of  an  ordinance  and  none  against,  it  was  lield  that 
the  omission  of  the  record  to  state  the  name  of  each  member 
with  his  vote  was  not  fatal  to  the  adoption  of  the  ordinance  ^* 
and  prima  facie  it  will  be  presumed  that  in  the  matter  of  a 
city's  governmental  acts  its  officials  were  acting  within  the 
scope  of  their  powers.^^  Nor  is  an  ordinance  granting  a  fran- 
chise, void  because  it  was  presented  to  the  common  coimcil 
s(n'eral  days  before  the  certificate  of  organization  of  a  tele- 
phone corporation  was  filed  in  the  recorder's  office  as  required 
by  statute,  the  ordinance  having  been  presented  to  the  city 
council  after  the  company  had  been  licensed  by  the  secretary 
of  state  to  incorporate.^*'  The  most  that  could  be  said  in  a 
case  of  such  a  character  would  be  that  the  proceeding  of  the 
city  council  was  premature  and  irregular,  but  the  parties  could 
waive  the  irregTilarity  and  it  could  not  bo  questioned  by  an 
abutting  property  holder  not  a  party  to  the  contract. '^^  If, 
however,  ordinances  concerning  the  sale  and  ratification  of  sale 
of  an  exclusive  telephone  franchise  are  passed  at  the  meeting 
at  which  introduced  contrary  to  the  provisions  of  a  statute  re- 
quiring the  lapse  of  a  certain  number  of  days  between  the  in- 
troduction of  ordinances  and  the  granting  of  franchises,  such 
grants  by  ordinance  will  have  no  validity.^^ 

§  222.  Duty  of  municipality  —  Designation  of  streets  — 
Telegraph  and  telephone  lines. —  In  >«'ew  Jersey  the  statutory 
duty  of  a  municipality  to  designate  streets  and  highways  on 
which  a  telegraph  or  telephone  line  may  be  constructed,  does 
not  arise  as  to  local  systems  of  lines  wholly  within  a  city,  but 
the  legal  duty  exists  only  where  the  construction  of  such  lines 
is   through  the  municipality.^^ 

48  State  V.  Nebraska  Teleph.   Co.,  52  Maraman  v.  Ohio  Valley  Teleph. 

127  Iowa,  194,  195,  103  N.  W.  120.  Co.,  25  Ky.  L.  Rep.  784,  76  S.  W. 

*o  Connor    v.    City   of    Marshfield  398. 

(Wis.  1906),  107  N.  W.  640.  s.-!  state,    Home    Teleph.     Co.     v. 

50  Chicago  Teleph.   Co.  v.  North-  New  Brunswick  (Sup.  N.  J.),  62  N. 

western  Teleph.  Co.,  199  111.  324,  65  J.  L.    172,  40  At].   628,   N.  J.   Act, 

N.  E.  329.  8  Am.  Elec.  Cas.  81,  aflfg.  April    27,    1888.     See   New   York   & 

100  111.  App.  57.  New  Jersey  Tel.  Co.  v.  Borough   of 

-i  McWethy   v.   Aurora   Elect.   L.  Bound   Brook.  66   N.   J.  L.   168,  48 

&  P.  Co..  202  111.  218,  67  N.  E.  9,  Atl.  1022. 

allg.   104  111.  App.  479.  A  recent  statute  of  Ni.rtli  Dakota 
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§  :i22a  i'ulick  and  MUMcirAi.  rttWKUs  ^ 

§  222a.  Municipal  powers  —  Telegraph  and  telephone  cor- 
porations.—  If  k-;i.-,lativc  action  bv  llic  c-ily  is  inailf  a  ])rt'- 
requsite  by  the  State  Coustitutiou  to  obtaining  the  use  of  city 
streets  such  action  must  be  obtained  or  no  rij^lit  thereto  can  be 
acciuiretl.^^  Tiie  regulatinji;  power  of  a  city  may  also  be  exer- 
cised in  such  a  nuiuner,  with  relation  to  the  use  of  its  streets 
by  a  telephone  company,  that  compensation  shall  he  paid  for 
such  riu;lit  an<l  the  value  of  the  contract  or  franchise  be  ar- 
rived at  by  competitive  biddinp"'^'''  So  a  municipality  has  tlio 
rij^lit,  to  a^rcc  with  foreii:;n  corporations  as  to  the  c(»nsi(lera- 
tion  to  be  ^ivcn  by  way  of  compensation,  for  sm*h  street  uses 
for  ])oles  and  wires  where  the  statute  does  not  deny  to  such 
corporations  tlie  riuht  to  erect  such  poles  and  lines.'^*'  And 
a  telej)lione  corporation's  rif^bt  to  erect  poles  in  any  city  street 
is  not  impaired  by  an  ordinance  providing  for  an  application 
to  the  common  council  ft>r  location  of  its  poles,  and  that  it 
may  desi<inate  the  same  or  delcijate  its  power  st»  to  do  to  the 
street  commissioners  or  city  ennjineer.""^"  And  townshij)  road 
commissioners  nuiy  make  regidations  re<|uirin<r  telei:ra|)h  lines 
to  be  located  alonj;  property  lines,  and  in  such  a  way  that  the 
necessary  parts  of  poles  shall  be  within  the  hij^hway,  althou<ih 
next  to  such  property  lines,  and  such  commissioners  may, 
where  changed  conditions  so  reipiire,  nuike  and  enforce  such 
new  regulations  as  are  expedient  and  lu'cessary.''^  Again,  the 
fact  that  additional  burdens  may  be  imj)osed  upon  the  fee 
of  city  streets  by  the  grant  of  the  use  thereof  to  corporations 
using  electricity  will  not  affect  the  validity  of  an  ordinance 
making   such   grant, ^"'"^    although    an    abutting    j)ro])erty    owner 

provides    for    the    granting    of    the  Ky.    L.    \\vp.   23.58,   74    S.    W.    218. 

right    of   way    by    municipal    corpo-  See  §§  353  et  seq.  herein. 

rations  for  telephone  lines   on   and  s.-.  Plattsburg,  City  of,  v.   People, 

over  public  grounds,  streets,  alleys  Tel.  Co.,  88  Mo.  App.  306. 

and  highways,  subject  to  such  regu-  =«  Plattsburg,  City  of,   v.   People, 

lations     as     nninicipal     authorities  Tel.  Co.,  88  Mo.  App.  306. 

may    impose    as    to    what    grounds,  •'•"  New  Castle,  City  of,  v.  Central 

streets,  alleys  or  highways  said  line  Dist.  &  Printing  Teleg.  Co.,  207  Pa. 

shall  run  upon,  over  or  across,  loca-  371,  56  Atl.  931. 

tion  of  poles,  etc.     Laws  No.  Dak.,  &»  American  Teleg.  &  Teleph.  Co. 

1809,  p.  227.  V.   Harborcreek,   23   Pa.   Super.    Ct. 

->*  East   Tennessee   Telepli.    Co.    v.  437. 

Anderson    County    Teleph.    Co.,    24  ^'^  t^itten  v.  City  of  Chattanooga, 

108  Teun.   197,  65  S.   W.  414.     See 
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cannot  be  deprived  of  substantial  rights  by  the  city  council's 
grant  to  a  telephone  company.^"  Public  interests  should  also 
be  subserved  by  a  strict  construction  of  an  ordinance  where 
susceptible  of  different  meanings  and  the  ordinance  interferes 
with  the  city's  authority  over  its  streets  by  the  grant  of  excep- 
tional privileges.^^  State  laws  giving  certain  powers  to  cities 
relating  to  their  government  and  to  the  control  of  their  streets 
against  obstructions  by  telephone  companies  will  not  control 
or  modify  a  statute  empowering  such  companies  to  construct 
lines  along  any  public  road  where  the  constitution  provides 
for  the  construction  of  such  lines  within  the  State  and  for 
proper  action  by  the  legislature  to  give  effect  thereto.^  ^ 

§  223.  Fire  alarm  —  Fire  and  police  tele^aph  system. — 
Under  the  New  York  Laws  of  1882  the  public  authorities  pos- 
sessed ample  power  to  compel  a  lessee  of  a  building  to  provide 
a  fire  alarm  system,  so  that  the  owner  of  fire  alarm  boxes,  left 
in  a  theater,  did  not  thereby  so  far  discharge  in  the  public 
interest  an  obligation  of  the  law  imposed  on  such  lessee,  as  to 
warrant  a  recovery  for  their  use  on  that  ground  alone,  there 
being  no  agreement  with  the  lessee  to  pay  for  their  use.®^ 
If  a  city  is  indebted  beyond  its  constitutional  limits,  and  en- 
ters into  a  contract  with  a  party  who  has  knowledge  of  said 
fact,  to  install  for  the  city's  use  a  fire  and  police  telegraph 
system,  the  city  to  furnish  the  right  of  way,  station  room,  and 
use  of  certain  poles,  and  said  system  is  instaHod,  and  the 
State  courts  have  held  the  contract  void,  and  refused  to  render 
judgment  for  the  contract  price,  there  can  be  no  recovery,  in 
an  equity  suit  in  the  Federal  court,  of  the  rental,  for  said  con- 
tract creates  no  express  or  implied  liability  against  the  city, 
nor  is  there  any  equitable  right  in  the  contractor  to  possession 
of  the  city's  property,  which  formed  part  of  the  system  as  an 

also  Linden  Land  Co.  v.  Milwaukoe  peake  &  P.  Tel.  Co.,  92  Md.  692,  48 

Elect.  Ry.  &  Lighting  Co.,  107  Wis.  Atl.   465. 

493,  83  X.  W.  851.     See  §§  295  et  «2  State  v.  City  of  Red  Lodge,  30 

seq.  herein.  Mont.  338,  76  Pac.  758. 

60  Mantell  v.  Bucyrus  Tel.  Co.,  c.-i  Manhattan  Firm  Alarm  Co.  v. 
20  Ohio  Civ.  R.  345;  Rev.  Stat.  Weber  (Sup.  Ct.,  App.  Term.  1899), 
3461.     See  §§  295  et  seq.  herein.  22  Misc.  Rep.    (N.  Y.)    729,  50  N. 

61  Baltimore,    City    of,    v.    Chesa-  V.  Siipp.  42;   N.  Y.  Laws,  1882,  c. 

410,  §  46.5. 
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entirety,  even  though  tlie  hill  l"<»r  relief  allej^'ed  that  said  i»laiit, 
was  in  operation,  and  that  its  parts  eonld  not  he  separated 
without  irreparable  injury.^"* 

§  224.  Municipal  powers  —  Streets  and  street  railways  — 
Notice  —  Consent. —  I'ltra  vires  cuntraets  of  iiiuiii('ii)al  corpo- 
rations may  be  validated  by  the  legislature'''^'  In  Ohio  a  niu- 
nieipality  may  grant  a  street  railway  e(»mpany  the  right  to  lay 
tracks  in  its  streets  without  adopting  a  distinct  resolution  es- 
tablishing a  route  before  passing  an  ordinance  granting  such 
permission  to  lay  tracks ;  nor,  under  the  statute,  is  it  necessaiy 
to  give  notice  of  intention  to  establish  said  route.^"  Again,  in 
that  State,  the  power  conferred  hy  the  statute  upon  cities,  to 
authorize  the  extension  of  street  railway  lines  over  State  and 
county  roads,  only  empowers  the  grant  of  such  right,  subject 
to  the  obligation  of  making  an  agreement  with  the  county  com- 
missioner, or  of  instituting  eondenmation  proceedings.""  In 
Kew  .Jersey  an  ordinance  granting,  ni)on  public  notice,  a  con- 
sent to  locate  a  street  railway  for  a  certain  term  of  years,  may 
be  snj)jd(Mnented  by  another  ordinance  without  notice,  elim- 
inating said  limitation  as  to  duration  of  the  grant.'"''*  In  Wis- 
consin it  is  held  that  where  conditions  imposed  by  an  ordi- 
nance granting  a  street  railway  franchise  are  being  perfonned 
by  the  company,  the  objection  that  it  was  passed  without  com- 
pliance with  the  statutory  and  city  charter  requirements  as 
to  publication  of  notice  and  reference  to  a  committee  can  only 
be  raised  by  the  State  and  not  by  a  property  owner,  where  the 
construction  of  the  road  is  sought  to  be  restrained.*^"  The 
statutory  right  of  the  mayor  and  council  of  a  borough  in  New 
Jersey  to  continue  in  othee  until  an  annual  election,  enables 

oiGamewell    Fire    Alarm    Teleg.  St.   1.  37  Ohio  L.  Jour.   Ifif),  4fl  N. 

Co.  V.  City  of  La  Porte    (U.  S.  C.  E.  GO;  Ohio  Rev.  Stat.,  §  3438. 
C,  Ind.,  1899),  96  Fed.  064.  ''S  State,    Moore    v.    West    Jersey 

65  Mill  Creek  Valley  Street  R.  Co.  Tract.  Co.,  62  N.  J.  L.  386,  41  Atl. 
V.  Carthage,  18  Ohio  C.  C.  210.  See  946,  affg.  61  N.  J.  L.  470,  39  Atl. 
Steele  Co.  v.  Erskine  (U.  S.  C.  C.  681,  10  Am.  &  Eng.  R.  Cas.  (N.  S.) 
A.,  No.  Dak.,  1899),  98  Fed.  215.  323;   3  N.  J.  Gen.  Stat.,  p.  3287,  § 

66  So  held  in  Hamilton,  Jones  v.  120. 

C.  &  H.   Elec.  St.   R.  Co.    (C.  P.),  oo  Linden  Land  Co.  v.  Milwaukee 

Ohio  N.  P.  457.  Elect.  Ry.  &  Lighting  Co.,  107  Wis. 

67  Citizens'  Elec.  R.,  L.  &  P.  Co.  493.  83  N.  W.  851.  See  §§  221, 
V.  County  Commissioners,  56   Ohio  221a,  herein. 
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them  to  validly  grant  pennission  for  the  construction,  operation 
and  maintenance  of  a  street  railway,  even  though  the  act  under 
which  said  officials  were  chosen  stands  repealed  at  the  time  of 
making  said  grant.'«  A  municipality  may,  in  the  reasonable 
exercise  of  its  authority,  for  the  public  good,  alter  a  street  by 
abandoning  a  part  thereof.'^  Again,  the  fact  that  the  county 
authorities  have  made  valuable  improvements  on  a  street  of  an 
incorporated  city,  and  that  before  said  incorporation  such 
street  was  part  of  an  established  county  road,  does  not  oust  the 
city  of  jurisdiction  over  such  street,  for,  upon  the  creation  of 
a  corporation,  it  becomes  vested  with  jurisdiction  over  all  ter- 
ritory within  its  corporate  Imts.'^ 

§  224a.     Muncipal    powers —Streets    and    street    railways- 
Territory  *  incorporated    as    city  — Abutting    owners  —  Highest 
bidder  — Decisions.— It  is  held  that  the  incorporation  of  terri- 
tory as  a  city  vests  the  control,  of  the  streets  and  railway  Imes 
existing  thereon,  in  the  municipal  authorities  and  that  they 
will  succeed  in  such  control  the  county  supervisors  m  whom  it 
existed  prior  to  such  incorporation  of  the  city.'^^     If  it  does 
not  appear  that  poles  and  trolley  wires  for  a  street  railway  will 
interfere  with  the  right  of  access  to  abutting  property  an  ordi- 
nance may  validly  grant  a  franchise  for  the  use  of  the  streets 
for  the  construction  of  such  lines  and  the  erection  of  the  neces- 
sary poles  and  stringing  of  wires,  even  though  such  grant  con- 
tains no  provision  allowing  compensation  to  owners  of  abutting 
property;  and  a  statute  is  not  unconstitutional,  because  of  im- 
posing an  additional  burden  on  the  owmers  of  abutting  property 
without  compensation,  although  it  provides  for  the  incorpora- 
tion of  such  companies,  the  granting  of  franchises  to  them  lor 
the  carrying  of  passengers  or  freight.'-'     Under  the  California 

TO  state,    Hutchinson    v.    Belmar,  t2  Almand  v.  Atlanta   ConsoL  St. 

61  X    J.  L.  443,  39  All.  643,  affd.,  Ry.  Co.,   108   Ga.  417,   34  S.   E    6. 

6-?  N   J    L   450;  Act  N.  J.,  1896,  P.  See   also  chapters   XV   and   XVI U, 

h.  339;'  Act  N.  J.,   1878    (Borough  herein,    on    Construction    and    Lnv 

i^^^^^    '  inent  Domain. 

71  Florida   C.  &   R.   Co.   v.   Ocala  t.  Newport    News    &    O.    P.    Ry. 

Street  &  S.  R.  Co.,  39  Fla.  306,  22  &  Elect.  Co.  v.  Hampton  Roads  Ry. 

So.  692,  7  Am.  &  Eng.  R.  Cas.   (N.  &  Elect.  Co.,  102  Va.  <95,  47  S.  E. 

S.)   686.  under  McClel.  Fla.  Dig.,  p.       839. 

, ,'     „  ,  -  74  Linden  Land  Co.  v.  Milwaukee 

248,  &   W.  _ 
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Statute  of  11)01  a  street  railway  fraiu-liisc  can  <jnly  bo  p*anto<l 
in  case  of  failure  of  the  successful  bidder  to  comply  with  the 
provisions  of  the  enactment  as  to  payment  within  tlir  pre- 
scribed period  to  the  next  highest  bidder  at  the  orij^inal  com- 
petitive opening  of  bids,  and  an  ordinance  attemj)ting  to  grant 
the  franchise  to  another  is  void  and  the  grantee  accjuires  no 
rights  thereunder,  nor  is  such  an  ordinance  a  contract  within 
the  meaning  of  the  impairment  of  contract  clause  of  the  Fed- 
eral Constitution/'^ 

§  225.  City's  right  to  grant  consent  for  street  railway,  not 
property  —  Waste  of  property. —  The  right  of  a  municipality  to 
grant  consent  to  the  construction  and  operation  of  street  rail- 
way is  not  city  property  within  a  statute  authorizing  an  action 
to  prevent  waste  of  city  pntperty,  and  a  grant  of  such  con- 
sent to  one  party  for  a  less  price  than  another  is  willing  to  pay 
does  not  come  witiiiu  such  statute."" 

!5  22(1.  Ordinance  as  to  paving  streets  and  railway  tracks. — 
Liability  of  abutting  owners. —  Where  a  city  ordinaiiee  re<iuires 
streets  to  be  paved  to  the  center,  at  the  cost  of  abutting  land- 
owners, but  excepting  cases  of  occupation  by  tracks  of  a  street 
railway,  in  which  case  the  latter  is  obligated  to  pave  between 
the  rails,  a  resolution  reipiiring  j)aving  on  both  sides  of  the 
street  does  not  include  that  part  which  the  railway  company 
is  obligated  to  pave.  Therefore,  if  a  city  neglects  to  require 
said  company  to  pave  between  its  tracks,  abutting  owners  are 
nevertheless  liable,  where  a  contractor,  under  a  valid  contract, 
has  paved  up  to  the  sides  of  the  tracks."^ 

Elect.  Ry.  &  Lighting  Co.,  107  Wis.  Weaver,  137  Mo.  650,  .37  S.  W.  500, 

493,  83  N.  W.  851.     See  Patten  v.  affd.,  39  S.  W.  276. 

City  of  Chattanooga,  108  Tenn.  197,  See     further     "  Paving     between 

65   S.   W.  414.     See   §§  295  et  scq.,  tracks"     under     chapter     XXI     on 

herein.  Maintenance   and   Operation,   §  460, 

"•''  Pacific  Electric  Ry.  Co.  v.  Los  herein. 

Angeles,  194  U.  S.  112,  24  Sup.  Ct.  As  to  paving,  restoring,  and  keep- 

586,  48   L.  Ed.   896,   affg.    118  Fed.  ing  streets  in  repair  by  street  rail- 

746.  roads   generally,    see    the    following 

76  Adamson  v.  Nassau  Elee.  R.  cases: — Alabama:  Montgomery  St. 
Co.,  89  Hun  (N.  Y.),  261,  68  N.  Ry.  Co.  v.  Smith  (Ala.),  39  So.  757; 
Y.  St.  R.  851,  34  N.  Y.  Supp.  1073.  Mobile  v.  :Mobile  Light   &  Ry.   Co., 

77  Springfield  Cent.  Nat.  Bank  v.  141  Ala.  442,  38  So.  127.     Connecti- 
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§  226a.  Vendee  company  —  Extent  of  street  paving-  —  Legal- 
ity of  order  as  to  —  Estoppel  —  Word  "restriction"  as  equiva- 
lent to  condition. —  Where  a  street  railway  company  succeeded 
to  all  the  rights  of  its  vendor  company  and  at  the  date  of  the 
transfer  the  tracks  of  the  railway  were  laid  and  the  road  oper- 
ated in  the  ways  granted  by  a  board  of  aldermen  under  an 
original  location  subject  to  certain  restrictions  and  the  com- 
pany was  required  to  lay  out  and  maintain  paving  within  cer- 
tain streets  according  to  specifications,  the  compliance  of  the 
company  with  its  terms  was  held  not  to  estop  either  party  to 
contest  the  legality  of  the  order.  And  where  the  order,  under 
the  most  favorable  construction  required  the  company  to  as- 
sume the  expense  of  paving  where  the  streets  were  unpaved, 
either  for  the  full  width  of  two  streets  and  between  the  track 
or  tracks,  and  for  a  limited  distance  outside  of  the  rails  as  to 
the  remaining  streets  and  also  to  pave  with  the  same  material 
the  streets  already  paved,  but  the  surface  of  which  would  have 
to  be  removed  in  the  construction  of  its  roadway,  the  conten- 
tion that  such  general  requirement  is  limited  to  paving  only, 


cut:  Hartford  v.  Hartford  St.  Ry. 
Co.,  75  Conn.  471,  53  Atl.  lUlO; 
Fair  Haven  &  W.  K.  Co.  v.  City  of 
New  Haven,  75  Conn.  442,  53  Atl. 
9G0.  Illinois:  Chicago  v.  Cliicago 
Union  Traction  Co.,  199  111.  259,  65 
N.  E.  243,  59  L.  R.  A.  666;  Dan- 
ville St.  Ry.  &  Light  Co.  v.  Mater, 
116  111.  App.  519.  Louisiana: 
Shreveport  v.  Shreveport  Belt  Ry. 
Co.,  107  La.  785,  32  So.  189. 
Massachusetts:  Dunbar  v.  Old  Col- 
ony St.  Ry.  Co.,  188  Mass.  180,  74 
N.  E.  352;  Hyde  v.  City  of  Boston, 
186  Mass.  115,  71  N.  E.  118; 
Worcester  v.  Worcester  Consol.  St. 
Ry.  Co.,  182  Mass.  49,  64  N.  E. 
581;  Springfield  v.  Springfield  St. 
Ry.  Co.,  182  Mass.  41,  64  N.  E. 
577;  Boston  v.  Union  Freight  R. 
Co.,  181  Mass.  205,  63  N.  E.  412. 
Michigan:  Detroit  v.  Detroit  Ry., 
134  Mich.  11,  11  Det.  Leg.  N.  86, 
99  X.  W.  411;  Detroit  v.  Detroit 
United  Ky.^  133  Mich.  608,  10  Det. 


Leg.  N.  320,  95  X.  W-  736.  A'e- 
braska:  Lincoln,  City  of,  v.  Lin- 
coln St.  Ry.  Co.,  67  Xeb.  469,  93 
X.  W.  766.  New  Jersey:  Cook  v. 
Xorth  Bergen  Township  (N.  J.),  59 
Atl.  1035;  Fielders  v.  North  Jersey 
St.  Ry.  Co.,  68  N.  J.  L.  343,  54 
Atl.  822,  53  Atl.  404,  revg.  67  X. 
J.  L.  76,  50  Atl.  533.  New  York: 
Xew  York  City  v.  Harlem  Bridge 
AL  &  F.  Ry.  Co.,  91  N.  Y.  Supp. 
557,  100  App.  Div.  257;  Rochester 
V.  Rochester  Ry.  Co.,  91  N.  Y. 
Supp.  87,  98  App.  Div.  521.  Penn- 
sylvania: West  Chester  Borough 
V.  West  Chester  St.  Ry.  Co.,  203  Pa. 
201,  52  Atl.  252;  Philadelphia  v. 
Hestonville  M.  &  F.  Pass,  Ry,  Co., 
203  Pa.  38,  52  Atl.  184;  Reading, 
City  of,  V.  United  Traction  Co.,  202 
Pa.  571,  52  Atl.  106.  Texas:  Ket- 
tle V.  City  of  Dallas,  35  Tex.  Civ. 
App.  032,  80  S.  W.  874;  Laredo 
Elect.  &  Ry.  Co.  v.  Hamilton,  23 
Tex.  Civ.  App.  480,  56  S.  W.  998. 
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and  cxcludos  tlio  cost  of  siili^cqiiciil  mainti-iumcc  will  not  lio 
siistiiiiiod.  It  was  also  docidful  in  this  case  iij^in  construction 
of  tlic  statutes  autliorizini;  the  l)oai-<l  of  aMcrnicn  and  -elect- 
men  of  towns  to  "^rant  orit^inal  locations  to  street  railway  com- 
panies subject  to  such  "  restrictions  ''  as  they  deemed  the  pulv- 
lic  interests  required,  that  the  word  "  restrictions"  wlien  used 
in  connection  with  a  arant  of  interest  in  real  property  was  the 
IcL'al  eipiivalent  (»f  the  tenn  '*  conditions,"  and  therefore,  the 
hoard  of  ahlermen  might  under  either  tenn  impose  a  limita- 
tion ui)on  the  fidl  and  uncpialitied  enjoyment  of  the  riuht  or 
estate  jiranted  in  the  use  of  the  streets;  and  it  was  further  held 
that  said  board  had  authority  under  the  statutes  as  to  paving 
and  maintaining  the  streets  to  impose  a  condition  so  retpiiring 
within  the  legislative  intent  whereby  one  section  of  an  enact- 
ment, although  first  in  ordinal  number,  could  be  considered 
as  supplementary  to  another  section,  and  so  warrant  the  im- 
position of  a  condition  as  to  paving  and  maintaining  a  street 
to  an  extent  greater  than  that  imposed  by  the  later  section.'^ 

?  22r;b.  Exemption  in  franchise  as  to  paving  streets  —  Im- 
paling obligation  of  contracts  —  Subsequent  legislation. —  I'n- 
der  the  Iowa  ( "ode  ^"  street  railway  companies  are  subject  to 
legislative  control  in  the  occupancy  of  the  streets  and  although 
sucb  a  company's  franchise  exempts  it  or  its  assigns  from  any 
requirement  to  pave  the  street  except  as  provided  in  such  fran- 
chise, such  ])rovisions  do  not  constitute  a  contract  which  can- 
not be  affected  by  subsequent  legislation  iuqiosing  a  paving  re- 
quirement.®^ 

§  227.  Municipal  powers  —  Temporary  electric  railway. —  A 
temporary  electric  raihvay  for  the  accommodation  of  visitors 
to  an  exhibition  may,  it  is  held,  be  authorized  by  resolution  of 
a  city  council,  saving  the  recourse  of  persons  damaged  by  such 
construction.  But,  if  not,  the  authority  may  be  subsequently 
ratified  by  a  by-law.^^ 

■8  Blodgett    V.    Worcester    Consol.  &  Ry.  Co.  v.  City  of  Marshalltown. 

St.  Ry.  Co.   (Mass..  1906),  78  X.  E.  127    Iowa,    637,    103    N.    W.    1005. 

222;    Pub.    Stat.    c.    113,   §§    7,    32,  Examine  Atlanta  Consol.  St.  Ry.  Co. 

Pub.  Stat.  1898,  p.  748,  c.  578,  §  26.  v.  City  of  Atlanta,  111  Ga.  255,  36 

T9§  1619.  S.   E.  (567. 

80  Marshalltown    Light    &    Power  si  In  this  case   the  authorization 
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§  228.  Municipal  liability  for  street  obstructions. —  Munici- 
pal corporations  are  responsible  for  damage  caused  to  travelers 
by  obstructions  placed  upon  the  higliwa}'  by  wrongdoers,  of 
which  such  corporations  have  or  ought  to  have  knowledge ;  and 
the  road  is  out  of  repair  when,  by  the  existence  of  such  obstruc- 
tions, it  is  rendered  unsafe  or  inconvenient  for  travel.  Thus, 
where  telegraph  poles,  intended  for  the  construction  of  its  line, 
had  been  laid  by  a  telegraph  company  upon  the  highway,  en- 
croaching upon  the  traveled  portion,  and  the  plaintiff,  being 
driven  by  one  F.  along  the  road  in  a  sulky  in  the  daytime,  and 
they  had  passed  several  of  the  poles  safely,  but  both  were  at 
that  moment  looking  at  an  object  off  the  road,  and  the  sulky, 
running  against  a  pole,  upset,  and  injured  the  plaintiff,  and  it 
was  proved  that  the  path  master  knew  of  the  poles  being  there, 
the  court  being  left  to  draw  inferences  as  a  jury,  it  was  held 
that  the  driver  was  guilty  of  contributory  negligence,  and  that 
the  plaintiff,  therefore,  could  not  recover,  although  the  defend- 
ants would  otherwise  have  been  liable.*'-  If  the  poles  of  an 
electric  street  railway,  erected  with  the  consent  of  a  municipal- 
ity, are  placed  so  near  the  tracks  that  a  passenger  standing  on 
the  running-board  of  a  moving  open  car  is  struck  and  injured 
thereby,  said  pole  is  not  such  an  obstruction  in  the  street  as  to 
reiidor  the  city  liable.^^ 

§  228a.  Same  subject  continued. —  If  through  a  city's  negli- 
gence a  wire  erected  by  it  has  fallen,  occasioning  the  death  of 
a  person,  a  charter  provision  does  not  apply,  which  relieves  the 
city  from  liability  unless  notice  be  given  where  a  roadway  is 
out  of  repair  or  unlawfully  obstructed.*''  And  where  a  city 
has  notice  or  knowledge  that  trolley  wires  of  a  street  railway 
company  are  dangerous  to  the  public  because  such  wires  are 
rotten  and  rusted  and  break  frequently,  and  are  not  insulated 
and  have  no  guard  wires,  and  the  municipality  neglects  to 
abate  or  have  such  use  discontinued,  it  will  be  liable  to  pedes- 

was  by  the  Montreal   city   council.  s^  Kennedy  v.  City  of  Lansing,  90 

Bell  Teleph.  Co.  v.  Montreal  St.   R.  Mich.  518,  4  Am.  Elec.  Cas.  460. 

Co.,  Rapport's  Judie  Quebec,  6  Cour  s*  Twist  v.   City  of  Rochester,  5.5 

du  Banc  de  la  Reine,  223.  N.  Y.  Supp.  850,  37  App.  Div.  307, 

82  Castor  V.  Corporation  of  Aix-  affd.  165  N.  Y.  619,  59  N.  E.  1131. 
bridge,  39  Up.  Can.   (Q.  B.  R.)   113. 
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trians  and  travelers  for  injuries  sustained  from  such  wires.'"^ 
If  the  disturbed  condition  of  a  city  telephone  and  fire  alarm 
system  indicates  to  the  city  officers  tiiat  the  fire  alarm  wire 
may  be  broken,  it  is  their  duty  to  investigate  to  ascertain  if  the 
wire  constitutes  a  dangerous  obstr\iction  in  the  street,  and 
notice  of  such  disturbance  will  be  notice  of  any  obstruction  of 
the  street  caused  by  the  breaking  of  such  wire.^"  So  a  duty 
may  be  imposed  upon  a  borough  to  inspect  telegraph  poles  and 
wires  by  reason  of  its  liability  to  pay  for  injuries  sustained 
from  the  dangerous  condition  of  the  same  owing  to  the  com- 
pany's neglect  to  inspect  and  sujiervise  such  poles  and  wires, 
and  the  city  can  not  recover  from  the  company  for  such  lia- 
bility for  injury  in  advance  of  its  happening.^^ 

§  220.  Power  of  municipality  to  resume  control  of  streets  — 
Power  to  abate  nuisance. —  A  city,  in  resuming  control  of  streets 
upon  which  it  has,  by  virtue  of  its  charter  authority,  authorized 
the  construction  of  a  street  railway,  and  which  also  has  power 
to  improve,  preserve  and  repair  its  streets,  and  to  have  control 
over  them,  acts  as  the  State's  agent  within  that  provision  of 
the  Constitution  against  the  State's  depriving  any  person  of 
property  without  due  process  of  law.^^  In  order  to  enable  a 
village  council  to  abate,  by  ordinance,  a  street  railway,  as  con- 
stituting a  nuisance,  said  railway  must  be  such  in  fact,  al- 
though by  statute  the  village  has  supervision  of  corporate  pub- 
lic highways,  and  is  required  to  keep  them  open,  in  repair  and 
free  from  nuisances.^^  And  where  wires  are  strung  without  au- 
thority, they  constitute  an  encroachment  upon  public  rights, 
and  may  be  abated  as  a  nuisance  by  the  city  council,  and  the 
fact  that  the  purpose  of  the  unauthorized  use  may  be  useful  or 
of  no  injury,  makes  no  difference.""     Again,  where  the  use  of 

85  Decatur,  City  of,  v.  Hamilton,  ss  iron  Mountain  R.  Co.  v.  Mem- 

89  111.  App.  561.  phis    (U.  S.  C.  C.  A.,  6th  Cir.),  96 

8c  Emporia,  City  of,  v.  Burns,  67  Fed.   113,  .37  C.  C.  A,  410. 

Kan.  52.3,  73  Pac.  '94.  (5.3  Kan.  285,  so  Mill  Creek  Valley  St.  R.  Co.  v. 

65    Pac.    260.     A   case    of   fright    of  Carthage,   18   Ohio  C.   C.  216;   Ohio 

horse  and  injury  to  occupant  of  car-  Rov.  Stat.,  §  2640. 

riage.  no  Newman   v.    Avondale    (C.    P., 

87  Norwood,  Borough  of,  v.  West-  Ohio),  31  W.  Bull.  123,  4  Am.  Elec. 

ern  Union  Teleg.  Co.,  25  Pa.  Super.  Cas.  85.     See  §  870,  herein. 
Ct.  406. 
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the  streets  and  alleys  of  a  city  by  poles  and  wires  is  unauthor- 
ized it  constitutes  a  public  nuisance  which  a  court  of  equity 
will  not  aid  in  protecting ;  as  in  a  case  where  the  term  "  public 
roads  "  in  a  statute  is  held  not  to  constitute  such  streets  and 
alleys  so  as  to  authorize  their  occupation  by  telegraph  and  tele- 
phone companies. '^^  But  a  city  cannot  oust  a  telephone  com- 
pany from  the  use  of  its  streets  simply  because  the  agreement 
therefor  has  expired.  It  must  appear  that  no  other  agreement 
can  be  made,  and  that  the  company,  after  failure  to  agree,  has 
failed  to  apply  to  the  court,  under  the  statutory  provision,  to 
fix  the  mode  of  use.®^ 

§  229a.  Power  of  municipality  to  revoke  or  annul  franchise 
—  Contract  rights  —  Impairing  obligation  of  contracts  —  Ordi- 
nances.—  Where  an  ordinance  granting  a  franchise  is  accepted, 
and  the  city  charter  empowers  such  grants,  and  such  consent 
to  the  occupancy  of  the  streets  by  a  telephone  company  is  the 
grant  of  an  easement  and  a  conveyance  of  an  estate  or  property 
interest,  and  the  exercise  of  a  proprietary  or  contractual 
right  rather  than  legislative,  such  franchise  is  irrevocable 
unless  the  power  to  alter  or  revoke  is  reserved. ^^  In  North 
Dakota  a  company  which  has  accepted  an  ordinance  empower- 
ing it  to  establish  a  telephone  system  and  has  made  expendi- 
tures thereunder,  the  city  obtaining  benefits  thereby,  has,  by 
reason  of  the  contractural  relation,  created,  a  vested  right 
which  cannot  be  impaired  by  subsequent  action  of  the  citv, 
directly  or  indirectly  annulling  it  for  purposes  not  public,  and 
for  purposes  of  a  personal  or  private  nature.^^  So  in  Minne- 
sota a  gTant  by  ordinance  of  a  right  to  use  a  city's  streets  by 

91  Nebraska  Teleph.  Co.  v.  West-  Legislative  power  to  alter,  annul 
ern  Independent  Long  Distance  or  revoke  franchise,  see  §§  212  et 
Teleph.  Co.,  68  Neb.  772,  95  X.  W.       seq.,  herein. 

18,  8  Am.  Elec.  Cas.  32.  When  gramt   of   franchise   a   con- 

92  State,  Matthews  v.  Central  Un.  tract,  when  revocable  by  State  and 
Teleph.  Co.,  14  Ohio  C.  C.  273,  7  when  cannot  be  impaired.  See  Mo- 
Ohio  Dec.  536.  rawetz  on  Private  Corp.  (ed.  1882), 

93  Morristown,  City  of,  v.  East  §§  422-424,  427,  428,  430  433^ 
Tenn.  Teleph.  Co.,  115  Fed.  304,  53  481;  10  Cyc.  p.  1272,  (b).  Article 
C.  C.  A.  132,  8  Am.  Elec.  Cas.  3.  by  Judge  Seymour  D.  Thompson. 
See  Duluth,  City  of,  v.  Duluth  9*  Northwestern  Teleph.  Exch.  Co. 
Teleph.  Co..  84  Minn.  486,  87  N.  v.  Anderson,  12  N.  Dak.  585,  98  n! 
W.   1128,  8  Am.  Elec.  Cas.  130.  W.   706. 
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tlic  erection  of  poles  and  wires  of  a  telephone  eouipauy  under 
certain  conditions  as  to  permits  and  directions  as  to  placing 
poles,  constitutes,  when  accepted  and  acted  upon  by  the  com- 
pany a  contract  which  cannot  be  arbitrarily  and  unreasonably 
repealed  or  amended  so  as  to  imi)air  riglits  acquired  there- 
under; nor  can  the  municipality,  by  subsecjuent  regulations, 
without  necessity  or  the  demands  of  public  convenience,  ar- 
bitraily  impose  additional  burdens  upon  the  company  clearly 
beyond  the  exi'rcise  of  ihv  police  power,  especially  so  where 
investments  and  expenditures  have  been  made  in  good  faith  in 
reliance  upon  such  ordinance.^*'*  Again,  the  adoption,  by  elec- 
t(jrs  of  a  city,  of  a  statute  providing  for  the  sale  of  city  fran- 
chises, cannot  operate  to  deprivf  a  tele}>hone  company  of  its 
rights  where  it  was  duly  incorporated  and  organized  under  a 
general  statute  and  had  exercised  such  rights  prior  to  the  pas- 
sage of  the  statute  so  adopted  by  the  electors.""  If  a  franchise 
granted  by  a  city  ordinance  specifies  no  tenn  for  its  existence 
and  under  the  State  law  it  would  continue  for  twenty  years 
and  there  is  no  reservation  of  the  right  of  revocation,  the  city 
has  no  power  to  nullify  it  during  said  term.""  In  West  Vir- 
ginia a  grant,  not  exclusive,  by  a  municipality,  of  the  use  of 
its  streets  for  the  conveyance  of  electricity  constitutes  a  fran- 
chise and  valid  contract  within  the  State  and  Federal  Constitu- 
tions, prohibiting  the  enactment  of  la-rvs  impairing  the  obli- 
gation of  contracts."^ 

§  229b.  Same  subject. —  In  a  Federal  case  there  was  a  con- 
solidation of  companies,  under  the  authority  of  a  city  ordi- 
nance imposing  certain  conditions,  and  the  franchise  of  one  of 
the  constituent  companies  having  expired,  certain  rights  were 

95  Northwestern     Teleph.     Co.     v.  Fed.  641.     See  this  case  also  as  to 

Minneapolis,    81    Minn.    140,   83   N.  termination    by    motion    and    notice 

W.  527,  86  N.  W.  69,  53  L.  R.  A.  under    a    proviso    that    the    rijihts 

175,    7    Am.    Elee.    Cas.    168,    179;  granted    should    be    for    designated 

Duluth   V.    Duluth    Teleph.    Co.,    84  period     and     until     terminated     by 

Minn.   486,  87  N.   W.   1128,   8  Am.  resolution  of  the  mayor,  and  coun- 

Elec.  Cas.    136.  cilmen,  upon  notice  of  six  months. 

9c  State,  Wisconsin  Teleph.  Co.  v.  os  Clarksburg  Elect.  Light  Co.  v. 

City  of  Sheboygan,  114  Wis.  505,  90  City  of  Clarksburg,  47  W.  Va.  739, 

N.  W.  441,  8  Am.  Elee.  Cas.  155.  35   S.   E.   994,   50   L.   R.   A.    142,   7 

!'-01d    Colony  Trust   Co.   v.  City  Am.  Elee.  Cas.  25. 
of  Wicliilii.   123  Fed.  762,  alld.  132 

41i 


MUNICIPAT.    LIGHTING. 


§  229b 


granted  to  the  consolidated  company  relating  to  the  use  of  elec- 
tricity on  all  its  lines,  and  the  construction  and  maintenance 
of  extensions  in  connections  with  its  main  line,  the  expiration 
of  the  grants  or  franchises  was  fixed  at  the  same  time  as  that 
of  the  main  line,  and  the  obligations  imposed  by  the  ordinances 
were  accepted  and  fulfilled.  It  was  decided  that  the  attempt 
to  take  away  the  contract  rights  of  the  consolidated  company 
by  a  grant  of  renewal  of  the  expired  constituent  franchise  to 
another  company  impaired  the  obligation  of  contracts  and  was 
invalid  and  unconstitutional.^^  Under  an  Indiana  decision 
not  only  is  a  city  council  empowered  to  regulate  the  manner  of 
use  of  electric  light  wires  and  poles,  but  it  may  also  retain  the 
right  to  revoke  at  pleasure  the  license  or  privilege  of  the 
grantee,  where  the  State  statute  empowers  the  city  to  grant 
franchises  for  the  erection  of  such  poles  under  such  restrictions 
as  its  council  may  in  its  discretion  consider  proper,^  and  a 
provision  in  an  ordinance  permitting  the  laying  of  conduits 
in  streets  upon  condition  that  they  shall  be  removed  at  any 
time  when  directed  by  the  city  council  does  not  grant  a  right  of 
l)roperty  in  the  street  which  is  absolute  and  irrevocable.  A 
reservation  of  a  right  of  revocation  in  an  ordinance  granting  a 
franchise  may  properly  be  exercised  by  the  legislature,  such  a 
reservation  being  a  limitation  upon  the  right  to  continue  the 
peculiar  use  of  the  street  granted  by  the  ordinance.^  In  a 
Maryland  case  it  is  decided  that  although  a  city  charter  requires 
pay  for  the  privilege  of  using  the  streets  for  railway  tracks 
and  empoAvers  the  city  to  purchase  franchises  after  a  certain 
time,  such  provisions  are  not  inconsistent  with  an  ordinance 

n«  C'lpvelniid  Elect.  Tvv.  Co.  v.  confined  bj-  the  law  to  the  mere  re- 
City  of  Cleveland,  135  Fed.  368,  striction  of  methods  of  use,  and 
affd.  201  U.  S.  529.  therefore  extends  to  restrictions  of 

1  Coverdale  v.   Edwards,   155  Ind.  time,"  id.,  per  Baker,  C.  J. 

374,  58  N.  E.  495,  7  Am.  Elec.  Gas.  2  Boston  Elect.  Light  Co.  v.  Bos- 

15.     The  statute  delegated  e.\clusive  ton  Terminal  Co.,  184  Mass.  566,  69 

control    of    its    streets   to   the    city.  N.  E.  346,  8  Am.  Elec.  Cas.  50. 

'•The    legislature    confided    an    un-  As  to  statutes  relating  to  use  of 

reserved    discretion    to   the    council.  conduits     not     conveying     property 

The   unqualified    right    to   grant   or  rights,  see  New  England  Teleph.  & 

refuse  at  discretion  carries  with   it  Teleg.   Co.  v.   Boston  Terminal   Co., 

the   right   to   impose   any  terms   on  182  Mass.  397,  65  N.  E.  835,  8  Am. 

the    grant    not     fori)idden    by    law.  Elec.    Cas.    132. 
The  discretion  of  the  council  is  not 
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granting  a  revocal)!*'  right  to  a  street  rar  runnciiiv  to  use  its 
streets,  and  sueli  ordinance  is  not  repealed  by  the  eliartcr  in 
such  case,  nor  where  it  also  provides  against  impairing  vested 
rights  or  impairing  or  releasing  existing  contracts  and  that  all 
<irdinances  not  inconsistent  thcrewitli  shall  he  continued  until 
changed  or  rcjx'aled,  grants  <d"  franchises  heing  also  revoeahle 
under  the  charter.'  In  an  Illinois  ease  where  the  cpiestiou  was 
one  of  exclusive  franchise  and  the  rights  of  a  sul)se(|uent 
grantee  to  use  the  streets,  and  whether  there  was  such  an  inter- 
ference with  the  rights  of  appellant  as  to  warrant  the  issuance 
of  injunction,  the  ordinance  expressly  reservetl,  in  the  grant 
to  appellant,  the  power  to  grant  the  right  of  way  througli  the 
streets  and  the  use  of  the  necessary  ])oles  and  wires  of  another 
telephone  company  than  the  apj)ellant,  and  the  court  declared 
that  if  there  had  Ixn-n  no  such  provision  the  city  had  no  power 
under  the  State  laws  to  grant  an  exchisive  right.  The  injunc- 
tion was  refused.^  A  municipality  may  also  he  estopped  hv  its 
acts  from  revoking  a  franchise  for  the  use  of  its  streets.'' 

§  22!)c.  Powers  of  municipality  —  Forfeiture  of  franchise. — 
A  city  cannot  forfeit  and  destroy  a  I'rancjiise,  easements  and 
property  of  a  public  service  corj)oration  except  up(»n  atuhoritv 
of  a  court  of  competent  jurisdiction  in  a  proj>er  case  or  pro- 
ceeding.'' If,  however,  the  corporati(»n  is  violating  its  charter 
or  the  laws  of  the  State,  it  is  liable  to  a  proceeding  to  forfeit 
its  charter,  but  the  ordinance  of  the  common  council  granting 
permission  to  erect  ])oles  and  wires  cannot  for  that  reason  be 
repealed.'^  And  if  is  decided  that  a  city  cannot  forfeit  a  fran- 
chise for  n<jn-user  because  of  non-use  occasioned   for  a  short 


3  United  Railways  &  Elect.  Co.  v. 
Hays.  02  Md.  4!)!»,  48  Atl.  3G4. 

*  Chicago  Tolcpli.  Co.  v.  North- 
western Teleph.  Co.,  199  111.  324, 
65  X.  E.  329,  8  Am.  Eloc.  Cas.  81, 
affg.   100  111.  App.  57. 

5  Wyandotte   Elect.    Light    Co.    v. 


<•  N ('1)1:1  ska  Teleph.  Co.  v.  City  of 
Ficiiioiit  (Neb.),  99  N.  W.  811. 
Sec  5;§  210  ct  seq.,  herein. 

Tliut  forfeiture  can  only  be  ad- 
j milled  at  suit  of  State,  see  Mora- 
wet  z  on  Private  Corp.  (ed.  1882),  § 
654.     See  ID  Cyc.  p.  1272   (b).     Ar- 


City  of  Wyandotte,   124  Mich.  43,  7       tide  by  Judge  Seymour  D.  Thomp- 


Am.  Elec.  Cas.  43. 

See  Phillipsburg  Elect.  L.,  H.  & 
P.  Co.  V.  Phillipsburg,  66  N.  J.  L. 
505,  4!)  Atl.  445,  8  Am.  Elec.  Cas. 
149. 
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MUNICIPAL    LIGHTING.  §§    229(1,    221)6 

time  by  financial  troubles  and  thereafter  by  the  refusal  of  the 
city  to  authorize  repairs  when  it  may  reasonably  regulate  the 
method  and  time  under  and  within  which  such  repairs  may  be 
made.^ 

§  229d.  Municipal  power  —  Removal  of  telephone  poles  and 
wires. —  Where  the  charter  confers  no  such  power  upon  a  city 
it  cannot  arbitrarily  remove  telephone  poles  and  wires,^  and  it 
is  declared  in  a  New  Jersey  case  that  a  provision  in  a  munici- 
pal ordinance  that  makes  it  the  duty  of  a  mere  executive  officer 
to  remove  all  the  property  of  a  telephone  company  from  the 
streets  of  a  city,  and  so  destroy  property,  without  notice  to  its 
owner  and  without  a  semblance  of  judicial  process  other  than 
"  the  complaint  of  any  person  "  is  so  extraordinary  and  drastic 
a  proceeding  as  to  suggest  doubts  of  its  legality.^**  But  where 
there  is  no  abuse  of  discretion  and  changed  conditions  and  in- 
creased traffic  so  necessitate  road  commissioners  will  not  be 
restrained  from  interfering  with  telephone  poles  and  wires  in 
a  public  road.^^ 

§  229e.  Municipal  power  —  Street  railway  —  Moving  or 
lowering  tunnel  in  navigable  water  —  Contract  right. —  A  mu- 
iii('il)al  ordinance  giving  permission  to  a  street  railroad  com- 
l)any  to  construct  a  tunnel  under  a  navigable  stream,  the  law 
of  the  State  providing  that  railways  shall  not  be  constructed  so 
as  to  interrupt  the  navigation  of  any  water  in  the  State,  does 
not  amount  to  a  contract  under  the  contract  clause  of  the  con- 
stitution, so  that  the  city  could  not  subsequently  require  the 
company  to  lower  the  tunnel  so  as  not  to  interfere  with  the  in- 
creased demands  of  navigation ;  nor  in  the  absence  of  any  pro- 

s  Seaboard  Teleg.  &  Teleph.  Co.  V.  (constable),    69    L.    J.     P.    C.    74, 

Kearny,    74    N.    Y.    Supp.     15,    08  [1900]  A.  C.  317,  82  L.  T.  398. 

App.  Div.  283.  ^^  South  Jersey  Teleg.  Co.  v.  City 

■'Northwestern  Teloph.   Exch.   Co.  of  Woodbury,   (N.  J.,  1906),  63  Atl. 

V.    City    of    Minneapolis,    81    Minn.  4.     Remark    of    Garrison,    J.,    in    a 

140,  83  N.  W.  527.  86  X.  W.  69.  53  case  where  the  only  question  decided 

L.  R.  A.   175.  7  Am.  Elec.  Cas.  168,  was  that  the  ordinance  was  void  bo- 

179.     See  8  245,  herein.  cause  not  passed  in  accordance  with 

Removal  of  telephone  vires  — lo-  the  terms  of  the  city  charter. 

col    powers,    see    National    Teleph.  "  American  Teleg.  &  Teleph.  Co. 

(  o.    V.    St.    Peter    Port,    Guernsey  v.    Haiborcreek    Township,    23    Pa. 

Super.  Ct.  437. 
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vision  to  tbat  efifect,  would  it  he  constnuMl  as  coiitaininir  an 
implied  covenant  that  the  niunioipality  would  bear  the  expense 
of  such  alteration  recpiired  by  subsequent  ordiiumees.      A  nm- 
nicipality  is  under  the  duty  of  protecting  the  unc.bstrueted  nav- 
igation of  navigable  rivers  under  its  jurisiliction ;  and  it  cannot 
be  exempted  therefrom  by  making  agreements  in  regard  thereto. 
Courts  may  also  look  through  and  beyond  um-e  forms,  and  in- 
terfere, whenever  necessary,  for  the  protection  of  private  rights 
against  an   illegal   arbitrary  exercise  of  governmental    j)ower. 
The  right  of  a  railroad  company  to  maintain  a  timnel  under  a 
navigable  river  is  subject  to   the  paramount  public   right  of 
navigation,  and  where  it  has  been  constructed  under  municipal 
ordinance  and  a  State  law  i)rovi.ling  tliat  it  shall  not  interrupt 
navigation,  the  duty  of  not  obstructing  navigation  is  a  continu- 
ing one;  and  if  the  increased  demands  of  navigation  at  any 
time  require  a  deeper  channel  tii;iii  when  the  tunnel  was  orig- 
inally constructed,  it  is  within  the  power  of  the  municipality 
to  compel  the  railroad  company  at  the  latter's  own  expense  to 
either  remove  the  tunnel  or  lower  it  to  conform  with  the  neces- 
sities  of   commerce,    and    to    the   rule   established    by    Act   of 
Congress,  and  such  action  of  the  municipality  is  not  unconsti- 
tutional, and  does  not  amount  either  to  taking  the  property  for 
public  Tise  without  compensation,  or  depriving  the  company  of 
its  property  without  due  process  of  law.^^ 

§  2;i(K  Resolution  or  ordinance  —  Method  of  making  munici- 
pal decision. —  It  is  tirinly  settled  that  ''  where  a  statute  com- 
mits the  decision  of  a  matter  to  the  common  council  or  other 
legislative  body  of  a  city,  and  is  silent  as  to  the  method  in 
which  the  decision  shall  be  made,  it  may  be  made  either  by 
resolution  or  by  ordinance.  Or  to  state  the  rule  in  another 
form,  wdiere  no  method  is  prescribed  in  Avhich  a  municipality 
shall  exercise  its  power,  but  it  is  left  free  to  determine  the 
method  for  itself,  it  may  act  either  by  resolution  or  ordinance. 
One  method  is  just  as  effectual  in  point  of  law  as  another."  ^-^ 

12  West    Chicago    St.    Rd.    Co.    v.  Ey.  Co.,  47   X.  J.   Eq.   380,  3   Am. 

People  ex  rel.  City  of  Chicago,  201  Elec.  Cas.  283.  294,  20  Atl.  8.50,  cit- 

U.  S.   506,  26   Sup.   Ct.  518,  50  L.  ing  State  v.  -Jersey  City,  3  Dutch. 

Ed.  801,  aflfg.   214   111.  9,  73   N.  E.  493;    City   of   J3urlington   v.    Dcnni- 

393,  four  justices  dissenting.  son.  13  Vr.    (N.  J.)    165;  Butler  v. 

isHalsey    v.    The    Rapid    Transit  Passaic,  13  Vr.   (N.  J.)    171. 
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"  It  is  further  urged  that  the  city  cannot  properly  undertake 
the  erection  of  the  plant  (electric  light),  except  by  the  adop- 
tion of  an  ordinance  providing  therefor,  a  resolution  to  that 
effect  being  insufficient.  The  statute  of  Iowa  creating  munici- 
pal corporations  does  not  make  clear  when  the  municipal  action 
should  be  by  ordinance,  as  distinguished  from  a  resolution.  If 
the  passage  of  an  ordinance  is  needed  to  authorize  the  city  to 
enter  upon  the  work  of  erecting  and  maintaining  an  electric 
plant,  such  course  is  still  open  to  the  city.  I  do  not  think  the 
adoption  of  an  ordinance  was  necessary  to  authorize  the  sub- 
mission of  the  question  to  a  vote  of  the  electors.  The  statute 
provides  that  the  coimcil  may  order  the  submission  of  the  ques- 
tion to  a  vote,  or  that  the  mayor  may  order  the  submission  upon 
petition  of  a  requisite  number  of  taxpayers,  and  this  precludes 
the  idea  of  the  necessity  of  adopting  an  ordinance  as  an  essen- 
tial prerequisite  to  submitting  the  matter  to  the  electors.  It 
is  the  action  of  the  voters  under  the  provisions  of  the  statute 
that  authorizes  the  city  authorities  to  undertake  the  erection  of 
the  plant;  and  even  though  there  may  be  force  in  the  sugges- 
tion that  an  ordinance  specifically  providing  for  the  erection 
thereof  ought  to  be  passed,  I  do  not  see  that  the  fact  that  such 
ordinance  has  not  yet  been  adopted,  calls  for  action  on  the 
part  of  the  court  by  way  of  injunction."  ^^  It  would  seem, 
therefore,  unless  there  is  some  express  or  necessarily  implied 
requirement  of  the  charter  to  the  contrary,  or  unless  there  is 
somthing  in  the  very  nature  of  the  subject  of  municipal  legis- 
lative action  which  of  necessity  would  imply  the  need  of  an  or- 
dinance, that  the  acts  of  a  municipal  body  may  be  evidenced  as 
well  by  resolution  as  by  ordinance,  although  it  is  said  that  the 
former  only  relates  to  matters  of  a  special  and  temporary  char- 
acter, while  the  latter  refers  to  some  permanent  rule  of  conduct. 
l>ut,  if  the  charter  requires  the  exercise  of  municipal  power  to 
be  by  ordinance,  it  is  imperative.^  ^     Where,  however,  a  city 

14  Thomson-Houston   Elec.   L.   Co.  authorize  the  erection  of  the  same, 

V.  City  of  Newton   (U.  S.  C.  C,  S.  'but  no  such  works  shall  be  erected 

D.  Iowa),  42  Fed.  723,  3  Am.  Elec.  or  authorized  until  the  majority  of 

Cas.  507,  513,  per  Shiras,  J.:     "  By  the  voters  of  the  city  or  town  at  a 

chapter  11,  Acts  22,  General  Assem-  general  or  special  election  by  vote 

bly,  Iowa,  it  was  enacted  that  cities  approve  the  same.'  " 

sliould  have  power  to  establisli  and  i5  i    Dill.'    on    Mun.    Corp.     (4th 

maintain  electric  light  plants  or  to  ed.),  §  307,  note  on  pp.  .384,  385,  § 
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charter  confers  the  power  of  granting  street  franchises  bv  ordi- 
nance it  is  not  competent  to  make  such  grant  by  resolution;  but 
where,  by  statute  or  charter,  power  is  conferred  upon  a  munici- 
pal council  and  is  silent  as  to  the  mode  of  action  the  decision 
mav  be  by  ordinance  or  resolution  in  the  discretion  of  the 
council."' 

§  2.'}();i.  Electric  light  contracts  —  Method  of  making  munic- 
ipal decision. —  Where  an  ordinance  contains  the  terms  of  a 
contract  for  the  furnisliing  of  electric  lights  to  a  city,  but  tlie 
number  of  lights  and  their  location  within  the  limits  pre- 
scribed by  the  ordinance  are  made,  by  the  terms  thereof,  to 
depend  upon  the  onler  of  the  city,  and  not  upon  further  nego- 
tiation, such  order  need  not  1)0  made  in  the  form  of  an  ordi- 
nance, the  order  being  i)roperly  expressed  by  an  entry  on  the 
records.  And  the  force  of  tliis  proposition  is  not  lessened  by  a 
provision  of  the  city  charter  that  it  can  only  e(»ntraet  by  ordi- 
nance, the  number  and  location  of  the  lami)s  not  being  a  matter 
of  contract;  the  company  having  no  option  t<»  do  or  refuse  to 
do.^'  In  Pennsylvania,  in  the  absence  of  a  general  ordinance 
providing  for  lighting  of  a  borough  and  authorizing  the  mak- 
ing of  contracts  from  year  to  year,  or  at  stated  periods,  a  reso- 
lution of  the  borough  council  accepting  the  bid  of  an  electric 
light  company  to  light  the  streets  for  five  years,  and  directing 
the  proper  officials  to  execute  a  contract  with  the  company, 
must  be  submitted  to  the  chief  burgess  for  his  approval.  In 
such  a  case  an  ordinance  passed  many  years  before  to  prevent 
interference  with  borough  lights  and  two  contracts  to  light  the 
streets  for  periods  of  five  years  each,  are  not  adequate  proof 
of  the  adoption  of  a  permanent  system  as  a  legislative  measure, 
which  required  only  executive  action  from  time  to  time  to 
carry  into  effect.^**  In  Xew  Jersey  a  contract  for  a  definite 
term  at  a  fixed  price  per  lamp  cannot  be  made  by  a  council  of 

309,  note  on  p.  389,  §  769,  note  on  i7  Baxter  Springs,  City  of,  v.  Bax- 

p.  945,  citing  Newman  v.   Emporia,  ter  Springs  Light  &  Power  Co.,  64 

32  Kan.  456,  4  Pac.  815.  Kan.  591,  68  Pac.  63,  8  Am.  Elec. 

16  Morristown,    City    of,    v.    East  Cas.  125. 
Tenn.  Teleph.  Co.,  115  Fed.  304,  53  is  Jones  v.   Schulkill   Light,  Heat 

C.  C.   A.    1.32,  8  Am.   Elec.  Cas.   3,  &  Power  Co.,  202  Pa.   164,  51  Atl. 

per  Lurton,  Cir.  J.  762. 
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a  city  governed  under  chapter  52  of  the  Laws  of  1899,  except 
by  ordinance  or  resolution  submitted  to  the  mayor.^^ 

§  230b.  Electric  wires  in  subway  —  Greater  New  York  char- 
ter —  Proper  authority  to  give  consent. —  Prior  to  the  New  York 
charter  of  ISDT  the  proper  authority  from  which  a  corporation 
organized  under  the  transportation  corporations  law  was  re- 
cpiired  to  obtain  consent  to  the  laying  of  electric  wires  in  a 
subway  was  the  board  of  aldermen  and  not  the  board  of  elec- 
trical control.  The  latter  could  not  give  a  franchise  to  such 
corporations  for  such  purpose.^*^ 


19  Piatt  V.  Englewood,  68  N.  J. 
L.  231,  52  Atl.  239;  Pamph.  Laws 
1899,  §§  15,  52. 

-•oSo  held  in  West  Side  Elect. 
Co.  V.  Consolidated  Teleg.  &  Elect. 
Subway  Co.,  9G  N.  Y.  Supp.  609, 
110  App.  Div.  171,  construing  the 
following  statutes:  The  Transpor- 
tation corporations  law  1890,  c.  566, 
art.  VI,  §  61,  subd.  2,  Cumming  and 
Gilbert's  Annot.  Genl.  Stat.  &  Laws, 
N.  Y.,  p.  4239,  gives  certain  addi- 
tional powers  to  electric  light  cor- 
porations incorporated  for  the  pur- 
pose of  using  electricity  for,  light, 
heat  or  power  in  cities,  towns  and 
villages  of  the  State  of  New  York, 
and  provides  for  the  consent  of  the 
municipal  authorities  for  the  lay- 
ing, erection,  and  construction  of 
suitable  wires  or  other  conductors, 
with  the  necessary  poles,  pipes  or 
fixtures  in,  on,  over  and  under  the 
streets,  etc.,  for  conducting  and  dis- 
tributing electricity  (amended  by 
Laws  1902,  c.  596,  4  Cumming  & 
Gilbert's  Annot.  Genl.  Stat.  &  Laws 
N.  Y.,  p.  1660).  The  Laws  of  1887, 
c.  716,  1  Cumming  &  Gilbert's  An- 
not. Genl.  Stat.  &  Laws  N.  Y.,  p. 
1363,  provides  for  a  board  of  elec- 
trical control  for  the  city  of  New 
York,  conferring  on  said  board  all 
the    powers    and    duties    heretofore 


possessed  by  the  board  of  commis- 
sioners of  electrical  subways  in  and 
for  the  city  and  county  of  New 
York  under  the  Laws  of  1885,  c. 
499,  and  also  all  the  powers  and  du- 
ties lieretofore  conferred  or  imposed 
by  any  law  upon  the  local  author- 
ities of  the  city  of  New  York  in  re- 
spect to  the  placing,  erecting,  con- 
struction, suspension,  maintenance, 
use,  regulation  or  control  of  elec- 
trical conductors  or  conduits  or 
subways  for  -said  electrical  con- 
ductors in  said  city  are  ex- 
clusively conferred  and  imposed 
upon  said  board  of  electrical  con- 
trol. The  Laws  1879,  c.  512, 
amended  by  Laws  1882,  c.  73  (re- 
pealed) provided  for  the  incorpora- 
tion of  corporations  for  lighting  by 
electricity  and  also  for  the  consent 
of  the  municipality  for  the  con- 
struction of  wires.  See  §  159,  here- 
in. 

That  municipal  assembly  (or 
board  of  aldermen  after  January 
1st,  1902)  are  the  municipal  au- 
thorities intended  by  Laws  1890,  c. 
566,  §  61,  see  Gee  v.  Northern 
Union  Gas  Co.,  158  N.  Y.  510. 

As  to  powers  of  village  trustees 
to  regulate,  see  People,  Montecello 
Tel.  Co.  V.  Trustees,  72  N.  Y.  Supp. 
350,  35  Misc.  675,  and  require  the 
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§  2o\.  Municipal  powers  —  Electric  lighting  —  Generally. — 
The  power  of  a  city  or  other  h)C'iil  iLjovonnncnr  within  a  State 
to  maintain,  purchase  or  lease  an  electric  lighting  plant  or  to 
contract  for  lighting  its  streets  and  piihlic  places,  is  dependent 
upon  the  extent  of  the  authority  conferred,  and  also  n\)ou  the 
manner  of  the  exercise  of  the  powers  granted.  It  may  likewise 
he  limited,  in  the  exercise  of  the  authority,  by  restrictions  uim)U 
its  power  to  create  an  indebtedn(>ss.  The  legislature  has  an 
undoubted  right  to  authorize  municipal  and  like  corporations 
to  erect,  maintain,  purchase,  sell  or  lease  electric  light  plants, 
or  to  contract  for  electric  lighting  of  its  streets.  But  it  is 
e(puilly  true  that  it  cannot  confer  powers  upon  cities  in  mat- 
ters of  this  character,  except  within  constitutional  limits.  On 
the  other  side,  it  may,  in  matters  of  electric  lighting,  enapower 
cities  and  other  local  governmental  agencies  t<>  do  and  perform 
all  acts  to  the  extent  of  the  constitutional  authorization  of  said 
legislature.  Such  municipalities  and  like  agencies  may  not 
only  exercise  the  express  powers  confen-ed,  but  niay,  acting 
within  statutoiy  and  constitutional  limitations,  do  all  neces- 
sarily incidental  acts  embraced  by  intendment  in  the  granting 
enactment  of  the  legislature.  These  rules  are  settled,  and  are 
sustained  not  only  by  the  cases  on  electric  lighting  within  this 
chapter,  but  the  principles  have  been  applied  in  numerous 
cases  involving  the  exercise  of  municipal  powers.^^ 

placing  of  wires  in  conduits.  See  W.  046,  38  L.  R.  A.  157,  4  Det.  Leg. 
Village  of  Carthage  v.  Central  News,  318.  Aew  York:  Tuttle  v. 
New  York  Tel.  Co.,  96  N.  Y.  Supp.  Brush,  Elec  111.  Co.,  .50  N.  Y.  Super. 
919,  110  App.  Div.  625.  Ct.  464,  1  Am.  Elec.  Cas.  508,  514, 
■ii  Florida:  Jacksonville  Eloc.  L.  515,  Pennsylvania:  Seitzinger  v. 
Co.  V.  Jacksonville,  36  Fla.  229,  18  Tauiaqua,  187  Penn.  St.  539,  43 
So.  677,  30  L.  R.  A.  540,  12  Am.  Week.  N.  of  Cas.  236,  29  Pitts.  L. 
R.  &  Corp.  Rep.  626,  51  Am.  St.  Jour.  (N.  S.)  215,  41  Atl.  454;  Black 
Rep.  24,  6  Am.  Elec.  Cas.  668.  v.  Chester,  175  Penn.  St.  101,  34  Atl. 
Indiana:  Crawfordsville  v.  Braden,  354;  Linn  v.  Chambersburg  Bor- 
130  Ind.  149,  28  N.  E.  849.  Kan-  ough,  160  Penn.  St.  511,  4  Am. 
sas:  State  v.  City  of  Hiawatha,  53  Elec.  Cas.  647,  28  Atl.  842.  Ten- 
Kan.  477,  36  Pac.  1119.  Massachu-  nessee:  Smith  v.  City  of  Nashville, 
setts:  Citizens'  Gas  Light  Co.  v.  88  Tenn.  (4  Pickle)  464.  Wiscon- 
Town  of  Wakefield,  161  Mass.  432,  sin:  Elmwood  v.  Reedsburgh,  91  Wis. 
5  Am.  Elec.  Cas.  631,  37  N.  E.  444;  131,  64  N.  W.  885.  See  note  in  30 
•  Opinion  of  Justices,  150  Mass.  593,  Am.  St.  Rep.  225,  and  cases  through- 
24  N.  E.  1084.  Michigan:  Mitchell  out  this  chapter. 
V.  Negaunee,  113  Mich.  359,  71  N. 
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§  231a.     Municipal   powers  —  Electric    lighting   generally  — 
Decisions.— In   Washington   the  franchise   right   to   erect  and 
maintain  electric  light  and  power  plants  may  be  granted  by 
cities   of  the   fourth  class.22      Under  a   JN^ew   Jersey   decision 
authority  given  to  an  electric  light  company  to  erect  poles,  does 
not  exempt  it  from  the  requirement  of  a  subsequent  ordinance 
that  a  i)ermit  shall  be  had  in  order  to  excavate  streets  and  high- 
\vays.2-^     And  in  that  State  a  general  designation  of  all  the 
streets  of  a  city  constitutes  a  sufficient  compliance  with  a  stat- 
ute providing,  as  a  prerequisite  to  the  erection  of  poles  by  pri- 
vate companies  for  public  lighting,  that  there  shall  be  a  desig- 
nation of  streets  by  cities.^^     Where  the  city  charter  author- 
izes the  city  council  to  prescribe  terms  upon  which  the  use  of 
streets  for  lighting  purposes  may  be  granted  it  is  empowered  to 
limit  the  time  for  completing  and  putting  the  plant  in  opera- 
tion and  to  take  a  bond  conditioned  accordingly.^^     A  statu- 
tory authority  to  contract,  given  a  city  counci'l,   for  electric 
lights  or  other  forms  of  lighting  extends  not  only  to  electric 
lighting  but  also  to  gas  lights.  2*' 

§  231b.  Electric  lighting  —  Use  for  — Private  or  public  pur- 
pose—Consent of  municipality  —  Abutting  property  owners  — 
Injunctions.—  It  is  held  in  New  Jersey  that  if  a  person  who 
has  rightfully  placed  poles  and  wires  in  a  street  for  the  pur- 
pose of  lighting  the  street,  uses  them  wrongfully  for  private 
lighting,  he  does  not  thereby  lose  his  right  to  maintain  them  as 
against  the  o^Tier  of  the  soil.^'  Under  an  Ohio  decision  the 
title  which  a  municipal  corporation  acquires  under  the  State 
statute  28  to  streets  dedicated  by  a  proprietor  who  subdivides 
lots  for  sale,  is  held  for  the  use  of  the  public  for  street  purposes. 
And  where  a  private  lighting  company  places  its  poles  at  the 
^  2.  state  V.  Taylor,  36  Wash.  607,  As  to  respective  rights  of  depart- 

1 9  Pac.  286.  tnetits  of  public  safety  and  of  public 

^■3  Cook    V.    North    Bergen    Town-       works  in  regard  to  city  lightino-  in 
ship   (N.  J.  L.),  59  Atl.  1035.  Philadelphia,  see  Mclntyre  v.   City 

24  Meyers  v.  Hudson  County  Elec.       of  Philadelphia,   24   Pa.   Co    Ct    R 
Co.,   63   N.  J.   L.   573,  44  At!.    713,       439,  4  Pa.  Dist.  R    714 
revg.  37  Atl.  618.  2-  French  v.  Robb,  67  N.  J.  Law 

2^  City    of    Salem    v.    Anson,    40      260,  51  Atl.  509,  8  Amer   Elec    Cas 
Oreg.  339,  67  Pac.   190.  238. 

-c  Gas  &  Coke  Co.  of  New  Albany  28  Rev.  Stat.  261 

V.    City   of   New   Albany,    159    Ind. 
406,  59  N.  E.  176. 
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curb  ill  the  street  and  strings  theivdii  electric  light  cable  lines 
and  wires  for  the  purpose  of  furnishing  light  and  energj'  to 
private  takers,  such  acts  constitute  a  diversion  of  the  street 
from  the  purposes  to  which  it  was  dedicated,  and  is  also  a 
taking  of  the  property  of  the  abutting  owner  within  the  mean- 
ing of  the  bill  of  rights.  Such  placing  of  poles,  lines,  and  wires, 
is  none  the  less  an  unautiiorizcd  taking,  even  though  the  city 
authorities  consent  thereto,  in  the  case  of  streets  dedicated  as 
abov<'  stated  the  owner  of  a  lot  abutting  thereon  has  a  property 
interest  therein  in  fntnt  of  his  lot.  Sucii  interest  cann(»t  be 
taken  against  his  will  except  uj)on  compensation  as  provideil 
by  the  constitution.  If  it  aj)pears  that  the  acts  of  the  lighting 
company  in  so  placing  its  j)oles,  lines,  and  \Vires  were  done 
without  the  plot  owner's  knowledge  and  consent  and  that  he  will 
be  injured  in  his  property  interest  by  their  maintenance  to  an 
extent  appreciable  in  character  and  amount,  such  owner  has  a 
right  to  an  injunction  against  such  maintenance  and  an  order 
for  removal.'"" 


§  231c.  Electric  lig^hting  —  Abutting  owners  —  Injunction. 
—  It  is  determined  that  where  a  municipality  owns  the  fee  of 
the  streets  it  may  authorize  the  erection  and  maintenance  of 
poles  and  wires  in  the  streets  for  the  purpose  of  furnishing 
light  for  the  municipality  and  its  inhabitants,  provided  that 
the  ordinary  use  of  the  street  for  puri)oses  of  travel  is  not 
thereby  materially  obstructed,  and  an  abutting  owner  is  not 
entitled  to  an  injunction  in  such  a  case,  except  that  it  is  shown 
that  he  has  sustained  special  and  irreparable  damages  different 


-'» Callen  v.  Columbus  Edison 
Elect.  Light  Co.,  66  Ohio  St.  166,  8 
Amor.  Elect.  Cas.  243,  64  N.  E.  141. 
Tlie  court,  per  Spear,  J.,  said: 
"  Nor  can  it  avail  defendant  that 
the  city  of  Columbus  has  given  con- 
sent to  the  use  of  these  streets, — 
and  we  do  not  undertake  to  deter- 
mine here  whether  such  consent  has 
or  has  not  been  legally  given;  for 
the  city  has  and  can  have  no  power 
to  legalize  or  sanction  such  taking. 
The  electric  lighting  by  defendant 
is   not  of  the   streets  and    for    the 
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city.  It  is  wholly  for  private  use. 
Hence  it  is  a  private  purpose,  and 
not  a  streeet  purpose  in  any  aspect 
of  it.  Its  use  of  these  streets  is 
not  such  as  was  contemplated  by 
the .  original  dedication.  On  tlie 
contrary,  the  maintenance  of  its 
structures  devolves  new  burdens 
upon  the  land, —  burdens  calculated 
to  materially  impair  the  rights  of 
the  owner  in  the  street." 

See  as  to  abutting  owners,  §§  296 
et  seq.  herein. 
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in  kind  and  character  from  those  sustained  by  other  property 
o^vTiers  or  the  public  generally-^*^  If  an  electric  light  company 
has  obtained  the  consent  of  the  owners  of  the  soil  it  may  string 
its  wires  in  the  public  streets  of  a  borough,  as  such  company 
has  the  right  to  exercise  its  street  privileges  until  an  ordinance 
is  passed  by  the  borough  regulating  the  use  of  its  streets  or  the 
manner  of  "^exercise  by  the  company  of  its  rights  or  privileges 
in  the  streets.  And  a  preliminary  injunction  will  issue  against 
the  borough  and  its  officers  to  restrain  them  from  exercising  a 
claimed  right  to  cut  the  wires  because  strung  in  the  borough 
streets  without  the  previous  action  of  the  borough  council,  the 
injurv  in  such  case  being  one  for  which  no  adequate  remedy  or 
compensation  can  be  had  at  law,  as  it  is  continuous  and  threat- 
ened to  be  repeated.^ ^ 

§  231d.  Right  to  extend  electric  light  lines  beyond  specified 
limits.—  If  the  terms  of  the  charter  of  an  electric  light  com- 
pany are  sufficiently  broad  it  may  extend  its  lines  into  an  ad- 
joining town  even*^  though  such  town  is  not  expressly  men- 
tioned.^2  Under  a  Kentucky  decision  a  city  authorized  by  stat- 
ute to  provide  lights  to  the  city  and  its  inhabitants  is  not  con- 
fined in  the  exercise  of  its  powers  in  this  respect,  to  the  city 

soMcWethy  v.  Aurora  Ek'c.  L.  &  nized    in    Chicago    Teleph.    Co.    v. 

P.  Co.    202  111.  218,  67  N.   E.  9,  8  Northwestern   Teleph.   Co.,    199    111. 

Anier.  Elec.  Cas.  220.     In  tliis  case  324,  8  Am.  Elec.  Cas.  81,  65  N.  E. 

the    court    per    Wilkin,    J.,    said:  329.     *     *     *     Where  the  fee  to  a 

"  Since    the    discovery    and    use     of  street  or  highway  is  in  the  abutting 

electricity  for  lighting  purposes,  it  owner,     a     different     rule     obtains. 

has    generally,    if    not    universally,  *     *     *     Nor  does  the  right  of  an 

been  "held   that,    the    fee    to    public  abutting   property   holder   to   niain- 

.streets    being     in     a     municipality,  tain  a  bill   for  injunction   in    such 

with  the  general  power  to  regulate  cases     depend     upon    the    question 

the  use  o1  the  same,  such  munici-  whether  or  not  the  new  use  of  the 

pality  may  lawfully  authorize   pri-  street    has    been    legally   authorized 

vate  corporations  or   individuals  to  by    the    municipality."     See    §    298, 

erect    electric    light    poles    on     its  herein. 

streets,     and     stretch     wires     upon  3i  Point  Pleasant  Elec.  L.  &  Pow- 

them    in  order  to  provide  lights  for  er  Co.  v.  Borough  of  Bay  Head,  62 

its  own  use  and  that  of  its  citizens,  N.  J.  Eq.  296,  49  Atl.   1108,  8  Am. 

providing  that  in  doing  so  they  do  Elec.  Cas.  230. 

not    materially    obstruct    the    ordi-  32  Metropolitan      Trust      Co.      v. 

nary   use   of   the   streets   for   public  DolgeviUe  Elec.  Light  &  Power  Co.. 

travel.     This   right    is    fully    rccog-  71  N.  Y.  Supp.  1055,  35  Misc.  467. 
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limits,  but  may  as  a  benefit  and  advantage  to  the  city  and  its 
inliabitants  extend  its  liglit  services  beyond  the  limits  of  the 
iniiiiicipality  where  such  operations  also  necessitate  but  slight 
additional  expense.''""^ 

§  232.  Municipality  maintaining  electric  light  plant  — 
Character  of  powers  —  Liability. —  A  municipal  cnrporatinii 
whicli  nuiintains  and  ofxTates  an  (dcctric  phmt  tor  ii.uhting  its 
streets,  parks  and  public  buildings,  exercises  the  functions  of  a 
private  corporation  as  distinguished  from  i)urely  governmental 
functions,  and  in  the  former  capacity  is  liable  for  negligence 
in  such  maintenance  and  operation/'^  And  a  city  council  may 
exercise  a  reasonable  discretion  and  judgment  as  to  the  manner 
in  which  an  electric  plant  shall  be  numaged  and  operated,  bav- 
in"- in  view  the  greatest  benefit  to  and  best  interests  of  the  city 
and  its  inhabitants,  and  it  is  decide<l  in  this  connection,  that 
onlv  business,  and  not  governmental  or  legislative  powers  are 
exercised  by  the  city.^''  l>ut  as  the  business  of  lighting  its 
streets,  engaged  in  by  a  c.ifv  under  statutory  authority,  is  a 
private  enterprise,  (^r  ;in  enterprise  for  the  munici|)ality's  bene- 
fit its  negligent  management  thereof  will  render  it  liable.'"' 

§  233.  Electric  lighting  a  public  use. —  An  electric  lighting 
system,  maintained  for  llu'  j)urp<»se  of  lighting  city  streets,  is  a 
public  use,  and  is  within  the  terms  of  a  municipal  trust  to  ap- 
propriate and  hold  the  fee  of  land  forever  for  use  as  iniblic 
strccts.^^  In  Ohio  prior  to  the  statute  of  1S8G,  municipal  au- 
thorities had  no  power  to  grant  a  right  to  the  use  of  its  .streets 
for  electric  light  poles;  and  in  erecting  such  poles  or  continu- 
ing to  use  them  after  the  passage  of  the  law  of  ISSfi,  the  com- 
panies o^^^ling  them  not  only  devoted  them  to  public  uses,  but 
gave  the  municipal  authorities  the  right  of  a  continuous  rea- 
sonable regulation. ^^ 

S3  Henderson,  City  of.   v.    Young.  188  Mass.  595.  1  L.   R.  A.    (\.  S.) 

26  Ky.  L.  Rep.  1192,  8.3  S.  W.  583;  064,  75  N.  E.  68. 
Stat.   1903,  §  3290,  subd.  5.  "  Tuttle    v.    Brush    Elec.    Ilium. 

34Bullmaster  v.  St.  Joseph   (Mo.,  Co..  50  N.  Y.  Super.  Ct.  404.     See 

1899),  70  Mo.   App.   60;   Mo.    Rev.  also  as  to  public  use,  c.  XV.  herein. 
Stat.  1889,  §  1255,  subd.   14.  ss  Toledo  Electric  St.   Ry.   Co.   v. 

35  Henderson,  City  of  v.  Youiif?,  Western  Light  &  Power  Co.,  4  Ohio 
20  I\y.  L.  Rep.  11,52.  S3  S.  W.  583.  C.  D.  43. 

36  Dickinson    v.    City    of    Boston, 
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§  234.     Obligation  to  light  streets  and  highways. —  Tt  will  be 
observed  that,  iu  matters  c.f  electric  lighting,  the  authority  to 
light  streets  is  conferred  upon  municipal  and  like  corporations, 
or  is  permissive,  rather  than  compulsory,  even  under  such  stat- 
utes as  require  the  purchase  of  existing  plants  of  private  corpo- 
rations within  the  municipal  limits.     And  it  is  held  in  Alabama 
tiiat,  in  the  absence  of  a  statute,  a  city  is  not  obliged  to  light 
its  highways.^^     So  also  in  ]\rassachusetts.^*^     And  in  Illinois 
it  is  decided  that  a  city  may  abandon  the  use  of  existing  light- 
ing appliances,  and  that  proof  of  the  omission  of  the  city  to 
avail  itself  of  the  power  to  light  its  streets  is  incompetent  in 
an  action  brought  by  a  person  for  an  injury  received  by  falling 
into  an  excavation  iu  the  street  in  the  night-time.     But,  how- 
ever, if  a  city  assumes  to  light  a  street,  and  does  it  so  negli- 
gently that  a  person  is  injured  in  consequence,  the  negligence 
may  be  shown.^^     In  a  Xew  Jersey  case  it  is  declared  that  elec- 
tric licvhtino-  structures  can  be  lawfully  placed  in  the  streets. 
"  They  must  be  lighted  at  night  to  make  their  use  safe  and  con- 
venient, and  to  prevent  lawlessness  and  crime."  ^-     The  words 
of  the  court  in  a  North  Carolina  case,  although  used  in  discuss- 
ing the  question  of  "  necessary  expense  "  in  connection  with 
that  of  the  power  of  a  city  to  erect  and  maintain  an  electric 
light  plant,  might  well  be  considered  as  pertinent  also  upon 
the  question  of  duty;  the  court,  per  [Montgomery,  J.,  said:  "  As 
to  the  lighting  the  streets  and  public  places,  the  experience  of 
all  who  live  in  towns  and  cities  of  any  considerable  population 
is  that  without  lights  upon  the  streets  and  in  the  public  build- 
ings, both  life  and  property  would  be  insecure,  to  say  nothing 
of'^the  almost  complete  destruction  of  the  conveniences  of  life 
and  the  marring  of  its  social  features.     The  fire  department, 
probably   the   most    important   of   the   municipal    department, 
would  be  rendered  ineffective,  and  a  considerable  part  of  the 
commerce  —  trade  of  the  country  —  would  be  destroyed,  for 
under  our  changed  conditions,  a  good  deal  of  the  traffic  between 

soGaskins  v.  City  of  Atlanta,  73  4i  Freeport  v.   Isbcll,  83   111.  440, 

Q      y^g                      '  25  Am.  Rep.  407.     See  C^olumbus  v. 

40  Randall  v.  Eastern  R.  Co.,  106  Sims.  94  Ga.   483;    Chicago  v.  Mc- 

Mass.    276.    8    Am.    Rep.    327.     See  Donald,  57  111.  App.  250. 

Lvon    V     Citv    of    Cambridge,    136  ^^Halsey    v.    Rapid    Transit    St. 

Mass.  419.      ^  ^y-  Co.,  47   N.  J.   Eq.  380,   3   Am. 

Elec.  Cas.  298,  20  All.  S.IO. 
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different  communities  and  a  respectable  part  of  our  mail  service 
are  conducted  at  night."  '^^  And  in  N'ew  York  it  is  held  that 
the  duty  to  light  the  streets  may  be  so  far  necessary  for  their 
safe  use  that  poles  for  wires  are  not  an  additional  burden  upon 
the  fee  of  a  country  highway.'*^  In  Pennsylvania  it  is  decided 
that  supplying  gas  for  lighting  purposes  is  not  an  inherent  or 
statutory  municipal  duty.^^  Tt  would  seem  apparent,  there- 
fore, that,  in  the  absence  of  some  legislative  act  so  requiring,  a 
city  is  not  obligated  to  light  its  streets,  but  that  if  it  undertakes 
so  to  do,  it  must  not  do  it  so  negligently  as  that  injury  is  occa- 
sioned thereby.^* 

§  235.  Ordinance  —  Lighting  railroad  stations  —  Municipal 
and  police  power  —  Constitutional  law. —  It  is  a  legitimate  exer- 
cise of  the  police  power  for  a  village  to  provide  by  ordinance 
for  the  lighting  of  railway  stations  within  its  limits  hy  electric 
lights  at  designated  points,  nor  is  such  an  ordinance  unconsti- 
tutional as  a  taking  of  property  of  the  railroad  without  due  j)ro- 
cess  of  law.'*^  So,  a  city  may  by  ordinance  prescribe  the  kind 
of  lights  that  shall  be  employed  within  its  limits  by  a  railroad 
company  to  light  its  tracks,  and  such  ordinance  is  suthciently 
definite  when  lights  are  required  at  railroad  crossings  the  same 
number  of  hours  each  day  as  are  required  for  street  electric 
lamps."** 

§  236.  Delegation  of  municipal  power  —  Electric  lighting. — 
If  a  statute  confers  the  power  u})oii  a  municipality  to  make  elec- 
tric lighting  contracts  not  exceeding  a  specified  term  of  years, 
such  power  cannot  be  delegated  to  a  committee  by  a  resolution 

43  Fawcett  v  Town  of  Mt.  Airy,  ^o  See  Canavan  v.  Oil  City,  183 
134  N.  C.  125,  45  S.  E.  1029,  8  Am.  Pa.  Gil,  28  Pitts.  L.  J.  N.  S.  331, 
Elec.  Cas.  341.  41  W.  N.  C.  495,  38  All.  1096;  Mc- 

44  Palmer  v.  Larchmont  Elec.  L.  Hugh  v.  St.  Paul,  67  Minn.  441,  70 
Co.,  158  N.  Y.  231,  31  Chic.  L.  N.  W.  5,  1  Am.  Neg.  R.  273;  Gas- 
News,    254,    52    N.    E.    1092,    43    L.  kins  v.   Atlanta,   73   Ga.  746. 

R.  A.  672,  revg.  6  N.  Y.  App.  Div.  47  St.  Bernard  v.  Cleveland,  C.  C. 

12,  39  N.  Y.  Supp.  522.  &    St.    L.    E.    Co.    (C.    P.),   4   Ohio 

45  Bailey     v.      Philadelphia,      184       Dec.  371. 

Penn.  St.  594,  41  Week.  N.  of  Cas.  4S  Cincinnati,   H.    &   D.   R.   Co.  v. 

529,   39  L.   R.  A.  837,   39   Atl.  494,  Bowling  Green,  57  Ohio  St.  336,  39 

aflFg.  20  Penn.  Co.  Ct.  173,  6  Penn.  Ohio  L.  Jour.  84,  49  N.  E.  121,  41 

Dist.  Rep.  727.  L-  R-  A.  422. 
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which  merely  fixes  the  rate  per  light  and  the  duration  of  the 
contract. ^'^     The  general  rule  is  that  powers  conferred  by  stat- 
ute must   be  exercised   in  the   manner   and   mode   prescribed. 
Powers  which  are  intended  to  be  dependent  in  their  exercise 
upon  the  judgment  of  those  governing  bodies  of  a  municipality 
to  whose  deliberation  and  discretion  they  are  confided,  cannot 
be  delegated.     Thus,  a  city  empowered  to  act  by  ordinance  upon 
a  certahi  matter,  by  its  common  council,  the  mode  and  manner 
being  left  to  its  judgment  as  a  deliberative  body,  cannot  dele- 
gate its  authority.     In  such  cases  it  is  the  judgment  of  tlie  de- 
liberative body  in  whom  the  power  is  vested  and  discretion  is 
confided  that  is  required  to  be  exercised,  and  not  the  judgment 
of  another  body  or  person   acting  under   a   delegated^  power. 
This  rule  does  not,  however,  exclude  committees  appointed  to 
ascertain  and  report  facts,  nor  committees,  persons,  or  agents 
appointed  to  perform  administrative  or  ministerial  functions, 
or,  as  appears  in  some  of  the  decisions,  the  appointment  of  com- 
mittees and  the  empowering  them  to  act  in  certain  matters  not 
purely  administrative  or  ministerial,  their  acts  being  made  sub- 
ject to  the  approval  of  the  appointing  municipal  body.^^     If  a 
charter  provides  that  a  board  of  street  commissioners  shall  ex- 
ecute all  orders  of  the  common  council  for  the  erection  of  street 
lamps,  and  shall  superintend  and  provide  for  lighting  and  re- 
pairing such  lamps,  said  board  may,  by  contract,  bind  the  city 
to  pay" an  electric  light  company  a  fixed  rate  for  lighting  street 
lamps  erected  under  the  authority  of  the  council.^^      But  a 

« Foster   v.   Cape   May,   60  N.  J.  Brooklyn.    11    N.   Y.    App.   Div.    71, 

L.   78,  36  All.  1089.  42   X.   Y.  Snpp.  7G2;   Anipt  v.   Cin- 

50  1    Dill,    on    Mun.    Corp.     (4th  oinnati    (C.   P.),  3  Ohio  X.  P.  223, 

ed.),  §§  96    (GO),   289    (227).     For  1  Oliio  Low  Ct.  Dec.  176;   Bailey  v. 

general    cases    sustaining    the    text,  Philadelphia      (C.     P.,     Penn.),     6 

see   London   Co.    Council   v.    Hobbis  Penn.  Dist.   Rep.   727.  29   Penn.  Co. 

(Q.  B.),  75  Law  T.  Rep.  687;  Chi-  Ct.  173,  aflfd.,  41  Week.  N.  of  Cas. 

cago  V.  Stratton,  58  III.   App.  539;  529,  39  Atl.  494;  Eureka  v.  Wilson, 

E^  Elliott.    11    Manitoba,    3.58;    St.  15    Utah,    67,    48    Pac.    1.50;    State 

Louis   V.   Meyrose   Lamp    Mfg.    Co.,  Traders'    Xat.    Bank   v.    Winter,    15 

139  Mo.  560.  41  S.  W.  244,  61  Am.  Wash.   407,   46    Pac.   614;    Blair   v. 

St    Rep.  474;   Westport,  Whiting  v.  Waco    (U.    S.   C   C.   A.,   5tli   Cir.), 

Maston,    62    Mo.    App.    647,    1    Mo.  41  U.  S.  App.  496,  75  Fed.  800. 

App.    Rep.    .563;     Plattsburgh    Tax-  -'i  Hartford   v.   Hartford    Eloc.   L. 

payers   (N.  Y.),  27  N.  Y.  App.  Div.  Co.,   65  Conn.  324,  32   Atl.   925. 
353,  50  X.  Y.  Supp.  356;  Cooper  v. 
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special  act  conferring  cori^orate  power  is  invalid.  Thus,  where 
a  statute  creates  a  board  of  trustees  for  certain  cities  of  a  spec- 
ified class  and  grade,  for  the  management  of  electric  light 
plants,  and  provides  for  appointment  of  trustees  by  the  mayor, 
said  act  is  unconstitutional.^^ 


S   op' 


Municipal  powers  —  Public  and  private  electric  light- 
ing.—  The  legishitun.'  may  authorize  iiinnicipalitics  to  own  elec- 
tric lighting  plants,  not  only  for  the  use  of  the  city,  but  for 
private  use.^^  In  Indiana  a  city  may  establish  electric  light- 
ing works,  and  may  contract  with  private  consumers  to  furnish 
them  lights,  even  though  the  power  conferred  is  to  light  the 
"  streets,  alleys  and  public  places."  '^^  So,  in  Pennsylvania, 
municipal  corporations  may  be  empowered  by  the  legislature  to 
mauufacture  and  supply  electricity  for  both  public  and  private 
lighting.^^  And  where  the  statute  makes  no  distinction  be- 
tween lights  used  for  public  or  private  purposes,  and  the  right 
of  the  city  is  not  limited,  in  the  erection  of  its  own  plant,  in 
any  other  way  than  is  the  right  of  a  company  authorized  by 
the  city  to  erect  its  plant,  it  may  furnish  lights  for  private  as 
well  as  public  use,  and  electric  lights  are,  by  statute  in  Iowa, 
placed,  in  this  respect,  in  the  same  category  as  gas  or  water- 
works.^^ Again,  in  Tennessee,  it  is  held  that  the  charter  power 
to  provide  a  city  with  water-works  empowered  the  city  to  fur- 
nish water  to  the  inhabitants,  thought  not  expressly  conferred.^^ 
In  Florida  the  power  Avas  conferred  to  purchase,  lease,  receive 
and  hold  property,  real  and  personal,  within  the  city,  and  also 
outside  of  the  city,  for  the  erection  of  water-works,  and  for 
any  other  public  purpose  that  the  mayor  and  city  council  should 
deem  necessary  and  proper ;  to  make  regulations  to  supply  the 
city  with  water  by  water-works ;  to  provide  for  the  prevention 

52  Shaw,  Newark  v.  Jones  (C.  also  Black  v.  Chester,  175  Penn.  St. 
P.),  6  Ohio  Dec.  453,  4  Ohio  N.  P.  101,  34  Atl.  354;  Penn.  Act  May  23, 
372.  1889,  art.  5,  §  3,  els.  41,  42. 

53  Mitchell  V.  Negaunee,  113  5g  Thomson-Houston  Elec.  L.  Co. 
Mich.  359,  4  Det.  L.  News,  318,  38  v.  City  of  Newton  (U.  S.  C.  C,  S. 
L.  R.  A.   157,  71   N.  W.  646.  D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 

54  Crawfordsville  v.  Braden,  130  Cas.  507;  c.  11,  acts  22  Gen.  As- 
Ind.  149,  28  N.  E.  849.  sembly  Iowa. 

55  Linn  v.  Chambersburgh  Bor-  57  Smith  v.  City  of  Nashville,  88 
ongh,    160    Penn.    St.    511,    4    Am.  Tenn.    (4  Pickle)  464. 

Elec.    Cas.    647,    28    Atl.    842.     See 
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and  extinguishment  of  fires;  to  organize  and  establish  a  fire 
department;  to  provide  for  lighting  the  city  by  gas  or  other 
illuminating  material,  or  in  any  other  manner ;  to  make  appro- 
priations for  lighting  the  streets  and  public  buildings,  and  for 
the  erection  of  all  buildings  necessary  for  the  use  of  the  city; 
and  to  pass  all  ordinances  necessary  for  the  health,  conven- 
ience and  safety  of  the  citizens,  and  to  accomplish  the  object  of 
the  city's  incorporation.  The  question  of  the  right  of  the  mu- 
nicipality under  this  authorization  to  authorize  the  erection 
and  maintenance  at  public  cost  of  an  electric  plant  for  lighting 
the  public  streets  and  places  of  the  city,  and  also  for  supplying 
the  inhabitants  with  electric  light  for  private  use,  was  afiirma- 
tively  decided.^^  But  it  is  held  in  Illinois  that  a  village  incor- 
porated under  the  general  law  is  not  empowered  to  furnish  elec- 
tric lights  to  its  inhabitants,  or  to  fix  and  collect  rates  there- 
for. ^^  It  would  seem,  therefore,  that  a  municipality  or  other 
local  government  within  a  State,  which  is  expressly  or  impliedly 
authorized  to  erect,  maintain  or  purchase  electric  lighting 
plants,  or  which  is  required  to  purchase  such  plant  in  operation 
within  its  limits,  in  case  the  corporation  desires  to  sell,  would^ 
by  virtue  of  its  necessarily  incidental  and  implied  powers,  be 
authorized  to  furnish  lights  to  private  citizens  for  private  pur- 
poses. This  assumes  that  the  original  right  to  erect  or  pur- 
chase such  plant  has  been  lawfully  exercised  within  all  the  limi- 
tations imposed  by  the  legislative  authorization,  and  that  there 
are  no  constitutional  objections  as  in  case  of  exceeding  an  in- 
debtedness limit. 

§  238.  Incidental  and  implied  municipal  powers  —  Electric 
lighting. —  Under  a  general  power  of  police  regulations,  a  city 
has  authority,  in  Wisconsin,  to  construct  a  water-works  and 
electric  light  plant.^*^  So,  in  a  Xew  York  case,  it  is  declared 
that  city  authorities,  acting  within  the  discretion  given  by  the 
legislature,  as  to  the  mode  and  manner  of  lighting  their  streets, 

58  Jacksonville    Elee.     L.     Co.     v.  Opinion  of  Justices,  150  Mass.  593, 

Jacksonville,    36    Fla.    229,    18    So.  24  N.  E.  1084. 

677,  30  L.  R.  A.  540,  12  Am.  R.  &  59  Ladd  v.  Jones,  61  111.  App.  584. 

Corp.  Rep.  626,  51  Am.  St.  Rep.  24,  eo  Elmwood     v.     Reedsburgh,     91 

G    Am.    Elec.    Cas.    668.     See    also  Wis.   131,  64  N.  VV.  885. 
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have  power  to  contract  for  siicli  li^litiiiii.'''  Again,  whore  a 
borough  is  empowered  by  statute  to  light  the  streets,  it  has 
implied  power  to  contract  with  others  therefor."-  In  Michigan 
a  city  council  has  authority,  under  its  general  jjowers,  to  buy 
an  engine  to  operate  a  city  lighting  plant.'*'*  In  Illinois  a  city's 
right  to  light  its  streets  includes  the  power  to  build  or  purchase 
a  lighting  plant;  provided,  however,  no  constitutional  limit  on 
indebtedness  or  other  restriction  is  infringed.""*  In  Indiana 
the  statute  authorizes  the  lighting  of  streets  and  public  places 
with  electricity,  and  a  city  may  contract  therefor,  or  may  oper- 
ate its  own  plant,  and  employ  linemen  for  its  lighting  system, 
and  is  liable  for  breach  of  such  contract  of  employment."^  In 
a  North  Carolina  case  it  is  held  that  the  power  to  light  the 
streets  and  public  buildings  of  a  city  is  one  of  implication 
where  not  expressly  conferred.""  And  quoting  from  an  Indiana 
case  "^  the  court  says:  "  '  So  far  as  lighting  the  streets,  alleys, 
and  j>ul)lie  places  of  a  muni('ij)al  corporation  is  concerned,  in- 
dependently of  any  statutory  power,  the  municipal  authorities 
have  inherent  power  to  provide  for  lighting  llicm.  If  so,  unless 
their  discretion  is  controlled  by  some  statutory  restriction,  they 
may  in  their  discretion,  provide  that  form  of  light  which  is 
best  suited  to  the. wants  and  financial  condition  of  the  corpora- 
tion '  "  and  the  court  in  the  principal  case  also  adds :  "  We  can 
see  no  good  reason  why  they  may  not  also,  without  statutory 
authority,  provide  and  maintain  the  necessary  plant  to  generate 
and  supply  the  electricity  required.  Possessing  authority  to  do 
the  lighting,  that  power  carries  with  it  incidentally  the  further 
power  to  procure  or  furnish  whatever  is  necessary  for  the  pro- 

'iiTuttle  V.  Brush  Klco.  Ilium.  liid.  Eev.  Stat.  1894,  §  4:i()l  ;  Hush- 
Co.,  50  N.  Y.  Super.  Ct.  404,  1  Am.  \  ille  Gas  Co.  v.  Rushville,  121  Ind. 
Elec.  Cas.  508,  514,  515.  212,  23  N.  E.  72;  Crawfordsville  v. 

62Hummelsto\vn   v.    Brunner    ( C.  Braden,  130  Ind.  149,  28  N.  E.  849, 

P.),  5  Penn.  Dist.  Rep.  8,   17  Penn.  14   L.   R.   A.   268,   30  Am.   St.  Rep. 

Co.  Ct.  140;   Penn.  Act  1851,  P.  L.  214. 

320,  §  2.  66  Fawcett  v.  Town  of  Mt.  Airy, 

63  Arbuckle-Ryan  Co.  v.  City  of  134  N.  C.  125,  45  S.  E.  1029,  8  Am. 
Grand  Ledge,  122  Mich.  491,  81  N.  Elec.  Cas.  341. 

W.  358.  6-  Crawfordsville    v.    Braden,    130 

64  Hay  V.  Springfield,  64  111.  App.  Ind.  149,  157,  28  N.  E.  849,  852, 
671.  14  L.  R.  A.  268,  30  Am.  St.   Rep. 

65  Rockebrandt  v.   City   of  Madi-  214. 
son,  9  Ind.  App.  227,  36  N.  E.  844; 
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diiction  and  dissemination  of  the  light."  A  contract  between 
a  municipal  corporation  and  an  electric  light  company  for  light- 
ing the  streets  implies  the  right  to  erect  the  necessary  poles  and 
wires  therefor.^^  Although  an  ordinance  creates  officers  to 
manage  an  electric  light  plant,  nevertheless,  the  city  council 
may,  without  repealing  said  ordinance,  take  on  itself  the  man- 
agement through  employees  of  such  plant.^^  Again,  where  a 
city  is  authorized  to  erect,  purchase,  lease  or  otherwise  acquire 
the  necessary  works  and  machinery  for  generating  electricity 
for  city  use,  and  to  do  all  things  necessary  and  proper  to  carry 
into  effect  the  powers  granted,  it  has  no  implied  authority  to 
guarantee  the  payment  of  bonds  issued  by  a  corporation  under 
contract  to  furnish  the  city  with  electric  lights.'^'  If  a  city  is 
empowered,  when  contracting  for  electric  lighting,  to  erect  and 
maintain  poles,  posts,  lanterns  and  fixtures  on  the  streets  and 
public  places,  it  may  contract  for  their  erection  and  mainte- 
nance, or  may  require  the  contractor  for  electric  lighting  to  do 
so  at  his  expense,  or  it  may,  independently  of  the  contract, 
erect  and  maintain  them  at  its  own  cost.'^ 

§  239.  When  municipality  not  authorized  to  erect,  etc.,  elec- 
tric lighting  plants  —  Consolidation  cities. —  In  a  New  Jersey 
case  it  is  held  that  the  right  to  erect  and  maintain  an  electric 
light  plant  is  not  authorized  under  a  city  charter  which  requires 
that  taxes  for  street  lighting  shall  be  assessed  wholly  within 
the  police,  lamp  and  water  districts,  which  the  council  is  re- 
quired to  establish,  even  though  said  council  is  empowered  to 
enact  ordinances  for  lighting  the  streets,  and  the  city  is  au- 
thorized to  erect  and  maintain  proper  appliances  for  such  light- 
ing, and  has  the  power  to  contract  therefor  for  a  specified  nvim- 
ber  of  years,  the  annual  expense  to  be  annually  assessed  and 
collected  by  taxation.  ^^    And  where  a  town  is  about  to  consoli- 

68  New  Castle  v.  Electric  Co.,  16  7i  Oakley  v.  City  of  Atlantic  City 
Penn.  Co.  Ct.  Rep.  663,  6  Am.  Elec.  (N.  J.  Sup.,  1899),  44  Atl.  651. 
Cas.  87.  ■'^2  Hendrickson    v.    City    of    New 

69  Shaw,  Newark  v.  Jones  (C.  York,  160  N.  Y.  144,  54  N.  E.  680, 
P.)  6  Ohio  Dec.  453,  4  Ohio  N.  P.  affg.  38  N.  Y.  App.  Div.  480,  56 
372.  N.    Y.    Supp.    580;    Greater    N.    Y. 

70 Lynchburg  &  R.  Street  R.  Co.       Charter    (took  effect  Jan.  1,  1898), 
V.  Dameron,  95  Va.  545,  28  S.   E.       §  587.     See  §§  159,  230b,  herein. 
951. 

28  433 


§§240-242  POLICK    AND    MUNICIPAL    POWERS 

date  with  and  Ix'couui  iiiergcd  in  another  city,  the  charter  of 
which  empuwers  its  commissioners  of  public  buihlings,  lighting, 
and  the  like,  to  let  contracts  for  each  of  the  consolidating  bor^ 
ongbs,  for  street  lighting  for  a  period  not  exceeding  one  year,  a 
contract  for  street  lighting,  made  by  said  town  for  a  period  of 
ten  years,  and  not  to  take  elfect  until  after  said  consolidation,  is 
void  and  against  public  policy,  especially  when  it  is  apparent 
that  it  was  not  made  in  good  faith. '  ^ 

§  240.  Electric  lighting  ordinance  —  Location  of  poles  — "  Or- 
thereabouts." — In  municii)alities  it  is  not  always  possible  to 
place  poles  at  prescribed  distances,  because  streets  and  rail- 
road crossings  are  sometimes  in  the  way.  Therefore,  where 
it  is  shown  by  expert  witnesses  that  for  this  reason  the  ex- 
pression "  or  thereabouts  "  is  necessarily  nsed  in  an  electric 
lighting  ordinance  prescribing,  with  this  limitation,  specified 
distances  apart  at  which  the  poles  are  to  be  set,  and  also  provid- 
ing that  they  shall  be  located  in  such  manner  as  to  be  adapted 
to  the  conditions  of  the  street,  said  ordinance  is  not  obuoxious, 
in  that  it  thus  leaves  the  question  of  distance  discretionary 
with  the  contractor.^^ 

§  241.  Validity  of  resolution  —  Electric  lighting. —  If  a  reso- 
lution providing  for  lighting,  includes  localities  which  the  gov- 
erning body  has  no  authority  to  include,  such  resolution  is  in- 
valid. Thus,  no  part  of  an  incorporated  village  can  be  in- 
cluded in  a  lighting  resolution  where  the  authority  conferred 
on  a  town  board  is  only  to  contract  for  lighting  streets  outside 
of  the  limits  of  incorporated  villages. "^^ 

§  242.  Duty  of  city  to  supervise  and  control  placing  wires  — 
Connecticut. —  In  Connecticut  it  is  the  imperative  duty  of  the 
common  council  of  a  city,  under  the  statute,  to  exercise  its 
direction  and  control  over  the  placing,  erection  and  mainte- 
nance of  wires,  at  the  request  of  an  electric  light  company. 

73  Howell  V.  Millville,  GO  N.  J.  L.  -^  Suburban    Elec.    Light    Co.    v. 

95,  36  Ail.  691 ;  2  N.  J.  Stat.  2174.  Hempstead,  38  N.  Y.  App.  Div.  355, 

74E\vart  V.  Western  Springs,  180  56   N.   Y.   Supp.   443-    N.  Y.  Laws 

111.  318,  54  N.  E.  478.  1896,  c.  309. 
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But  this  does  not  affect  terms  or  conditions  entered  into,  or 
which  may  be  made  with  adjoining  proprietors.^^ 

§  243.  Municipal  corporation  —  Duty  to  inspect  poles,  etc. — 
Electric  light  —  Liability.— xUthough  a  city  has  merely  au- 
thorized the  erection  and  operation  of  an  electric  light  plant 
in  its  streets,  and  does  not  own  it,  said  city  is  not  bound  to  in- 
spect, from  time  to  time,  all  poles,  wires,  lamps  and  cables,  for 
defects  therein  and  to  repair  such  defects  in  order  to  prevent 
their  obstructing  the  safe  use  of  the  streets.  Xor  is  it  liable, 
except  upon  actual  or  constructive  notice  of  the  existence  of 
danger  to  the  public  in  the  use  of  the  street,  by  reason  of  some 
defect  in  said  poles,  wires,  etc.,  and  its  failure  to  use  diligence 
in  obviating  the  danger. ''^^ 

§  244.  Municipal  powers  —  Massachusetts  —  Electric  light- 
ing—  Requirements  as  to  purchase.— hi  Massachusetts  the 
legislature  may  constitutionally  authorize  a  town  to  purchase 
and  maintain  either  a  gas  or  an  electric  plant  for  the  purpose 
of  furnishing  light  to  its  inhabitants,  and  it  may  also  require 
any  city  or  town  desiring  to  engage  in  the  business  of  electric 
lighting  to  purchase  any  private  plant  of  a  corporation  doing 
such  business  in  said  city  or  towTi,  and  desiring  to  sell.  But 
such  local  governmental  agent  is  not  required,  under  the  stat- 
ute, to  establish  any  plant,  nor  is  any  private  corporation  or 
other  person  required  to  sell  to  any  city  or  town  any  existing 
})lant.  In  these  respects  such  statute  is  not  compulsory.  If, 
however,  it  is  desired  on  the  part  of  the  local  government  to 
act  under  the  statute,  it  must  comply  with  its  terms. ''"'^ 

T6  Norwalk  &  S.  N.  Elec.  L.  Co.  5  Am.  Elec.  Cas.  631,  37  N.  E.  444; 

V.  South  Norwalk,  71  Conn.  381,  42  Mass.  Stat.  1891,  c.  370,  §  13;  Stat. 

Atl.    82.  1893,  e.  454;    Acts    1887,   c.   385,   § 

TT  Denver    v.    Sherrett,    60    U.    S.  12,  c.  382;   c.  109,  §  3,  Pub.  Stat.; 

App.  104,  31  U.  S.  C.  C.  A.  499,  88  Laws  of  1892,  c.  259;  Hudson  Elec- 

Fcd.  226,  5  Am.  Neg.  Rep.  520,  526,  trie  Light  Co.  v.  Hudson,  163  Mass. 

2  Denver  L.  Adv.   153.     As  to  duty  346,  40  N.   E.    109.     See   Spaulding 

of    inspection,    see    Greater    N.    Y.  v.   Peabody,    153  Mass.    129,   26   N. 

Charter,  §§  416,  575,  576,  578-582.  E.  421,  decided  in  1891  before  stat- 

Kxaniine  §   159,  herein.  utory  authority  was  expressly  given 

""*  Citizens'  Gas  Light  Co.,  etc.  v.  to  erect  and  maintain  electric  light 

Town  of  Wakefield,   101  Mass.  432,  plants. 
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§  245.  Removal  of  electric  light  poles  —  Municipal  power. — 
Where  a  corporation  has  no  franchise  from  the  State,  and  its 
only  right  to  phice  poles  and  wires  in  the  streets  was  p;,-nnted 
in  connection  with  a  proposition  to  do  city  lighting,  a  contract 
for  which  was  afterwards  given  them,  and  the  street  himps 
were  pnt  in  before  any  were  used  for  private  lighting,  the  lat- 
ter only  IxMng  done  for  a  few  buildings  along  the  streets  used 
for  city  lighting,  said  city  may  order  them  removed  at  the  ter- 
mination of  the  contract,  where  the  only  power  of  the  mnnic- 
il)Mlity  to  grant  a  street  casement  is  given  il  by  the  legisla- 
ture, and  there  is  no  charter  authority  to  grant  perpetual  ease- 
UKMits."^  If  a  city  is  legally  authorized  to  revoke  a  grant  which 
constitutes  a  mere  license,  and  at  the  expiration  of  a  lighting 
contract  orders  snch  removal,  sunnnary  proceedings  in  abate- 
ment are  lawful,  upon  the  company's  neglect  to  remove  such 
poles  upon  notice;  and  the  city's  right  will  cover  not  only  poles 
for  commercial  lighting,  but  also  those  for  street  lighting  where 
the  resolution  directing  such  removal  is  broad  enough  to  in- 
clude both.«" 

§  24(i.  Ordinance  invalid  —  Street  lighting  contract  or  enti- 
tled to  notice  to  remove  poles. —  Kven  though  an  ordinance  is  in- 
valid, and  the  contract  thereumler  for  street  lighting  is  ultra 
vires  and  void,  the  city  cannot  unreasonably  destroy  poles  erected 
by  a  contractor  for  the  purpose  of  supi)lying  light  to  the  city 
under  said  contract,  but  he  is  entitled  to  a  reasonable  notice 
to  remove  said  poles.^''^ 

§  i>47.  Municipal  ratification  of  unlawful  act  of  mayor  —  Re- 
moval of  electric  light  wires. —  If  a  city  ratifies  the  unlawful  act 
of  its  mayor  in  causing  electric  light  wires  to  be  torn  down 
from  poles  belonging  to  the  city,  it  is  liable,  even  though  his 
acts  were  committed  Avithout  any  order  from  the  city,  and  the 
ratification  need  not  be  by  ordinance.^^ 

-'■)  Hoiner   v.   City   of  Eaton    Rap-  ."574,  50  N.  E.  495,  7  Am.  Elec.  Cas. 

ids,   124  Mich.  117,  80  N.  W.   1012.  15. 

See   §   229.  herein.     As  to   removal  si  Wellston    v.    Morgan,    .59    Ohio 

of  electric  wires,  see  Greater  N.  Y.  St.    147,   40  Ohio   L.   Jour.   392,   52 

Charter,  §  581.     Sec  §§   159,  herein  \.  E.  127. 

as  to  change  in  charter.  "^•-  Commercial    Elec.    L.   &    P.   Co. 

soCovci-dalc  V.  Edwards,   155  lud.  v.  Tacoma,  20  Wash.   Kepr.  288,  55 

Pac.  219. 
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MUNICIPAL  LIGHTING.  §i  248-250a 

§  248.  Electric  lighting  —  Local  improvements  —  Assessment 
to  pay  —  Municipality.—  lu  Illinois  it  is  held  that  a  special  as- 
sessment may  bo  levied  upon  the  property  benefited,  to  pay  for 
poles,  wires  and  lamps  of  an  electric  light  plant,  as  they  con- 
stitnte  a  local  improvement,  but  the  municipality  must  pay  for 
the  power-house  and  electric  generator  engine,  as  a  whole,  since 
they  are  not  local  improvements.^"^ 

§  249.  Municipal  power  —  Electric  lighting  contract  —  Limi- 
tations.—  A  borough  in  Pennsylvania  may  contract  for  its 
street  lighting  for  a  term  of  years  where  in  so  doing  it  does  not 
overreach  its  current  revenues. ^^  And  a  city  of  the  third  class 
may  contract  for  street  lighting  for  a  limited  term  of  years, 
prescribed  by  statute,  where  said  enactment  authorizes  it  to 
provide  for  and  regulate  street  lighting,  and  to  contract  with 
and  authorize  any  company  so  to  do,  for  its  own  use  and  the 
use  of  individuals  and  corporations  in  territory  not  supplied 
with  light.^"  If  the  statute  authorizes  municipal  corporations 
to  contract  for  lighting  their  streets,  it  is  conclusively  implied 
that  a  longer  period  is  prohibited.^^ 

§  250.  Statute  authorizing  municipality  to  erect  electric  light 
plant  — When  exclusive. —  If  a  statute  relates  wholly  to  tLe 
erection  and  maintenance,  by  municipal  corporations,  of  elec- 
tric appliances  for  lighting  public  streets  and  places,  it  is  ex- 
clusive in  that  it  does  not  authorize  the  erection  of  poles  and 
appliances  by  a  private  electric  light  company.*^ 

§  250a.  Municipal  power  —  Exclusive  grant  —  Electric  light- 
ing.—  If  neither  a  general  nor  special  law  or  charter  gives 
to  a  city  power  to  authorize  an  exclusive  franchise  for  lighting 
its  streets,  the  grant  of  such  franchise  is  void.^^  And  a  city 
cannot  grant  an  exclusive  ])rivilege  for  lighting  under  a  statute 

83  Ewart  V.  Western  Springs,   180  ««  Wellston    v.    Morgan,    59    Ohio 

111.   318,  54  N.  E.   478.  St.    147,   40  Oliio   L.   Jour.   392,   ,52 

>**  Seitzinger     v.     Tamaqiia,      187  X.  E.  127. 

Penn.  St.  539,  43  Week.  N.  of  Cas.  st  state,    Myers    v.    Hudson    Co. 

236,  29  Pitts.  L.  Jour.   (N.  S.)   215,  Elec.   Co.,  60  N.  J.  L.   350,  37  Atl. 

41  Atl.  454.  618,  N.  J.  Pub.  L.   1894,  p.  477. 

85  Black  V.  Chester,  175  Penn.  St.  ««  Clarksburg   Elec.    Light    Co.   v. 

101,   .34   Atl.    354;    Penn.    Act   May  City  of  Clarksburg,  47  W.  Va.  739, 

23,  1889,  art.  5,  §  3,  els.  41,  42.  35  S.  E.  994,  50  L.  R.  A.   142. 
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§§251,252        roLTCK  and   mi-xicipal  powers  — 

hy  which  the  legislature  only  grants  such  privilege  directlv  aii<l 
does  not  ])urport  to  delegate  such  power  upon  cities. ''•'  And 
where  a  city  sold  its  gas  plant  to  a  gas  company  and  granted  it 
the  exclusive  right  to  the  use  of  its  streets  for  supplying  "  gas 
or  other  illuminating  light  "  \\\o  grant  was  held  void  as  to  the 
"  other  illuminating  light  "  and  not  to  authorize  the  use  of 
electricity  under  the  State  Constitution  except  upon  conditions 
permitting  such  additional  ])rivilege."'^'  Again,  a  condition  in 
a  bid  for  a  contract  for  exclusive  use  of  the  streets  for  lighting 
j)urposes  constitutes  an  attempt  to  create  a  monopoly  and  is 
void.^^  But  an  exclusive  privilege  is  not  gi"anted  by  a  city 
contract  for  street  lighting  for  a  reasonable  period  of  time  so 
as  to  necessarily  invalidate  it.''^ 

§  251.  Exclusive  lighting  contract  —  Restriction  on  com- 
merce —  Canadian  decision. —  The  British  Xorth  America  Act, 
which  places  the  regulation  of  trade  and  commerce  exclusively 
within  the  power  of  Parliament  of  Canada,  invalidates,  as  a 
restriction  on  commerce,  and  as  ultra  vires,  the  grant  under  a 
city  by-law  of  an  exclusive  franchise  to  a  corporation  or  other 
person,  to  light  a  city  for  a  period  of  thirty-five  years,  even 
though  said  by-law  is  confirmed  by  the  legislature  of  Quebec, 
for  an  electric  light  is  in  the  nature  of  an  article  of  connnerce, 
being  a  thing  of  general  utility.^^ 

§  252.  Exclusive  lighting  contract — Unauthorized  act  of 
board  of  improvement. —  If  a  statute  authorizes  a  board  of  im- 
provements to  nuike  lighting  contracts  for  a  certain  period,  and 
also  empowers  the  extension  of  its  pipes,  mains  or  conductors 
by  gas  companies,  upon  the  written  consent  of  said  board,  under 
such  reasonable  regulations  as  it  may  prescribe,  it  has  no  au- 
thority to  stipulate,   in   a   lighting  contract,   against  granting 

S9  Capital   City  Light  &  Fuel   Co.  oarieid    v.    Trowbridge,    78    Miss. 

V.  City  of  Tallahassee,  42  Fla.  462,  542,  29   So.   167. 

28  So.  810.  93  Hull    Elec.    L.    Co.    v.    Ottawa 

90  People's  Elect.  Light  &  Power  Elec.  L.  Co.,  Rapport's  Judic  de 
Co.   V.    Capital   Gas   &  Elect.   Light  Quebec,  14  Cour.  Sup.  124. 

Co.,   116  Ky.   Ct.   76.  75  S.  W.  280,  Exclusive  privilege  and  revocable 

8  Am.  Elec.  Cas.  71.  license  —  Electric  lighting,  see  Hull 

91  Morrow  County  Illuminating  Elect.  Co.  v.  Ottawa  Elect.  Co.,  71 
Co.  V.  Village  of  Gilead,  10  Ohio  S.  L.  J.  P.  C.  58,  [1902]  A.  C.  237, 
&  C.  P.  Dec.  235.  86  L.  T.  208. 
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consent  to  any  other  gas  or  electric  company  to  so  extend  its 
lines  and  lay  pipes  or  conductors  within  the  town.^'* 

§  253i  Greater  New  York  charter  —  Electric  lighting  con- 
tract —  Board  of  public  improvements  —  Commissioner  public 
works,  etc.'^*^ —  It  was  not  necessary,  nnder  the  Greater  New 
York  charter,  that  the  commissioner  of  public  works,  lighting 
and  supplies  should  be  expressly  authorized  by  the  municipal 
assembly,  before  entering  into  a  contract  for  lighting  the  streets 
and  other  public  places  of  the  city.  The  legislative  power  of 
that  assembly  was  of  a  general  nature  under  said  charter,  which 
also  made  such  commissioner  of  public  works,  etc.,  a  member  of 
the  board  of  public  improvements.^^ 

§  254.  License  to  private  corporation  —  City  not  estopped  to 
erect  electric  light  plant.— A  municipality  is  not  estopped  to 


9-1  Parfitt  V.  Ferguson,  159  N.  Y. 
Ill,  53  N.  E.  707,  aflfg.  3  N.  Y. 
App.  Div.  176,  38  N.  Y.  Supp.  466, 
aflfg.  12  Misc.  (N.  Y.)  278,  33  N. 
Y.  Supp.  nil. 

9U  Compare   §§    159,   230b,   herein. 

96  Blank  V.  Kearney  (N.  Y.  Supp., 
1899),  61  N.  Y.  Supp.  79,  44  N.  Y. 
App.  Div.  592,  revg.  59  N.  Y.  Supp. 
645,  28  Misc.  (N.  Y.)  383.  Under 
section  416  of  the  charter  of  Great- 
er New  York,  'it  is  the  duty  of  said 
board  "  to  prepare  and  recommend 
to  the  municipal  assembly  all  ordi- 
nances   and    resolutions    regulating 

*  *  *  the  laying  of  gas  pipes 
and    electric    wires     under    ground 

*  *  *  and  the  lighting  of  all 
public  thoroughfares,  places, 
bridges  and  buildings,  the  inspect- 
ing and  testing  of  gas  or  electricity 
employed  for  light,  heating  and 
power,  gas  meters,  electric  meters, 
electric  wires,  the  use  and  trans- 
mission of  electricity  for  all  pur- 
poses in,  upon,  across,  over  and 
under  all  streets  and  public  build- 
ings, and  the  opening  of  street  sur- 


faces for  the  business  of  manufac- 
turing, using  and  selling  electricity. 
*  *  *  The  making  of  all  con- 
tracts for  public  work  or  supplies, 
and  agreements  in  relation  thereto 
by  which  the  city  shall  be  liable  to 
pay  money."  Section  417  provides 
that  "  all  proposed  city  ordinances 
regulating  the  public  work  speci- 
fied in  section  416  of  this  act  must, 
from  time  to  time,  be  adopted  or 
prepared  by  said  board  of  public 
improvements,  and  when  approved 
by  said  board,  such  proposed  ordi- 
nances, duly  certified,  shall  be  sub- 
mitted to  the  municipal  assembly. 
And  the  municipal  assembly  shall, 
without  power  of  amendment,  take 
such  ordinance  or  ordinances  into 
consideration,  and  shall  either 
enact  or  reject  the  same,  and  if  re- 
jected, it  or  they  shall  be  returned 
to  the  board  of  public  improve- 
ments for  further  consideration. 
So  far  as  may  be  possible  in  the 
first  instance,  and  so  far  as  the  pub- 
lic business  may  permit,  the  ordi- 
nances regulating  the  matters  pro- 
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erect  and  maintain  its  own  electric  lighting  plant,  by  the  fact 
that  it  has  licensed  private  parties  to  establish  and  maintain 
electric  lighting  appliances  in  the  city  streets,  said  license  not 
being  exclusive,  and  where,  upon  a  petition  for  injiinction  in 
such  case,  the  suggestion  is  made  that  the  city  may  use  its  tax- 
ing power  so  as  to  prevent  its  grantee  from  a  fair  competition, 
but  there  is  no  averment  that  such  is  the  fact,  the  mere  sug- 
gestion will  not  avail,  as  the  city  may  establish  such  rates  for 
the  lights  furnished  by  it  as  to  enable  the  grantee  to  fairly 
compete  therewith.  "  If  it  cannot  do  so,  and  the  city  can  sup- 
ply its  citizens  at  a  lower  rate,  are  not  the  latter  entitled  to  the 
benefit  thereof  ?  It  is  entirely  possible  that  the  proposed  action 
of  the  city  may  cause  loss  to  the  complainant.  But  there  is 
no  ground  justifying  action  by  the  court  short  of  holding  that 
by  the  mere  action  of  the  city,  in  authorizing  the  complainant 
to  establish  its  plant  without  any  grant  of  exclusive  rights,  the 
city  thereby  deprived  itself  of  the  right  to  erect  an  electric 
plant  for  the  benefit  of  its  citizens,  and  this  extreme  ground 
I  am  not  prepared  to  take."  ^^ 

§  254a.  Exclusive  lighting  contract  —  Right  of  city  to  con- 
tract with  others. —  Tlie  [jower  to  make  an  exclusive  contract 
for  electric  lighting  resides  in  the  State,  and  where  the  State 
Constitution  confers  no  such  power  upon  its  cities,  but  merely 
empowers  the  legislative  branch  of  the  State  to  organize  cities 
under  general  laws  and  to  restrict  their  powers,  a  city  which 
has  no  delegation  of  power  for  that  purpose,  either  expressly 

vided    for    in    section    416    of     this  pal      assembly."      Green's      Greater 

act  shall  be  submitted  to  the  mu-  N.  Y.  Charter   (1897),  pp.  146-148. 

nicipal  assembly  so  as  to  afford  an  Examine  §§   159,  230b,  herein, 
entire     rule     of     municipal     action  97  Thomson-Houston  Elee.   L.   Co. 

upon  each  of  the  different  subjects  v.  City  of  Newton   (U.  S.  C.  C,  S. 

in  said  section  described  and  speci-  D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 

fled."     Section    419     provides    that  Cas.   507,   508-510,   per   Shiras,   ,T. : 

"all  contracts  to  be  made  or  let  for  c.     11,     Acts    22d    Gen.     Assembly 

work  to  be  done  or  supplies  to  be  Iowa,  and  §   3. 

furnished,    except    as    in    this    act  Right     of    city    to     compete     by 

otherwise  provided,     *     *    *     shall  erecting    electric    light    works,    see 

be  made  by  the  appropriate  heads  Joplin,    City    of,    v.    Southwestern 

of  departments   under  such  regula-  Missouri  Light  Co.,  191  U.  S.   150, 

tions  as  shall  be  established  by  or-  24  Sup.  Ct.  43,  8  Am.  Elec.  Cas.  66. 
dinance  or  resolution  of  the  munici- 
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or  by  implication,  cannot  b}^  contract  grant  an  exclusive  rigbt 
for  a  term  of  years  to  a  corporation  to  supply  electricity  to  a 
city  and  occupy  the  city's  streets  for  that  purpose  so  as  to 
prev^ent  the  city  from  contracting  with  others  for  such  supply 
or  from  further  exercising  its  powers  in  that  respect.^^ 


98  Water,  Light  &  Gas  Co.  v. 
City  of  Hutchinson  (C.  C),  144 
Fed.  256.  The  court,  per  Pollock, 
Dist.  J.,  said:  "As  the  full  meas- 
ure of  power  reserved  by  the  State, 
unsurrendered  to  the  general  gov- 
ernment upon  its  admission  into 
the  union,  remains  in  and  can  be 
exercised  alone  by  the  State,  ex- 
cept as  such  power  has  been  by 
the  Legislature  of  the  State  dele- 
gated to  its  municipal  corporations 
and  other  agents,  as  a  necessary 
and  inevitable  sequence,  it  must 
follow  that  there  is  no  inherent 
power  in  the  defendant  city  to 
make  the  contract  as  claimed.  Cit- 
izens' St.  Ry.  Co.  v.  Detroit  Ry., 
171  U.  S.  48,  18  Sup.  Ct.  732,  43 
L.  Ed.  67.  And  as  the  organic  law 
of  the  State  confers  no  power  upon 
cities  of  the  State,  but  merely  em- 
powers the  legislative  branch  of  the 
State  to  organize  cities  under  gen- 
eral laws  and  to  restrict  their  pow- 
ers, the  power  of  the  defendant  city 
to  make  the  exclusive  contract 
claimed  by  the  complainant  to  ex- 
ist must  be  found,  if  at  all,  either 
in  the  charter  of  the  contracting 
company,  or  in  the  provisions  of 
the  second  class  cities'  act  of  this 
State,  in  force  at  the  time  of  the 
passage  of  the  ordinance,  for  this 
act  is  the  organic  law  of  the  city."' 
The  court  then  considers  Minturn 
V.  Larue,  23  How.  (64  U.  S.)  435, 
16  L.  ed.  574;  Grand  Rapids  E.  L.  & 
P.  Co.  v.  Grand  Rapids  E.  E.  L.  &  F. 
G.  Co.  (C.  C.) .  33  Fed.  6.59;  Citizens' 
St.  Ry.  Co.  v.  Detroit,  171  U.  S.  48; 


Jackson  County  Horse  R.  Co.  v.  In- 
terstate Rapid  Transit  Co.  (  C.  C. ) , 
24  Fed.  307;  Illinois  Trust  &  Sav. 
Bk.  v.  City  of  Arkansas  City,  76 
Fed.  279,  22  C.  C.  A.  179,  34  L.  R. 
A.  518,  and  continues: — "In  the 
exercise  of  the  sovereign  reserved 
power  possessed  by  the  State  under 
the  Constitution,  State  Legislatures 
have  in  many  cases  granted  ex- 
clusive rights,  franchises  and  privi- 
leges, and  such  grants  have  been 
upheld  and  enforced  as  exclusive. 
Xew  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650,  6  Sup.  Ct. 
252,  29  L.  Ed.  516;  New  Orleans 
Water- Works  Co.  v.  River,  115  U. 
S.  674,  6  Sup.  Ct.  273,  29  L.  Ed. 
525;  Louisville  Gas  Co.  v.  Citizens' 
Gas  Co.,  115  U.  S.  683,  6  Sup.  Ct. 
265,  29  L.  Ed.  510;  Tammany 
Water  Works  v.  New  Orlean's 
Water  Works,  120  U.  S.  64,  7  Sup. 
Ct.  405,  30  L.  Ed.  563.  But  it  is 
quite  clear  from  a  consideration  of 
the  fundamental  principles  of  gov- 
ernment and  an  examination  of  the 
adjudicated  cases,  defendant  city 
under  our  constitution  possessed 
neither  the  inherent  power  to  make 
the  exclusive  contract  claimed  by 
complainant,  nor  did  the  Legislature 
of  the  State  confer,  or  attempt  to 
confer  upon  it  such  plenary  power, 
under  the  statutory  provisions 
quoted,  from  the  organic  law  of  the 
city.  Before  the  contention  of  com- 
plainant in  this  suit  to  the  ex- 
clusive right  claimed  may  be  up- 
held, it  must  appear  the  Legis- 
lature of  the  State,  in  express  terms 
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§§  255,  25G       POLICE  and  municipal  powers  — 

§  255.  Ultra  vires  contract  —  Electric  lighting  —  Municipal- 
ity.—  If  a  municipality's  right  to  contract  for  electric  lighting- 
is  limited  to  a  specified  term  of  years,  it  has  no  authority  to 
enter  into  any  such  contract 'for  a  term  in  excess  of  that  speci- 
fied, and  if  it  does  so  contract,  the  agreement  will  be  ultra  vires 
and  void.  Thus,  where  the  statutory  period  is  fixed  at  ten 
years,  a  contract  for  ninety-nine  years  is  invalid  and  ultra 
vires.^^  So,  where  a  statute  requires  the  passage  by  the  city 
council,  of  an  annual  appropriation  bill  specifying  the  purposes 
and  amounts  of  the  appropriations,  and  no  valid  ordinance 
therefor  has  been  passed,  and  none  enacted,  authorizing  the 
construction  and  equipment  of  an  electric  lighting  ])lant,  a  con- 
tract for  such  plant,  entered  into  by  the  city,  is  ultra  vires  and 
void.^ 

§  256.  Completion  of  electric  lighting  contract. —  If  an  ofTer 
to  light  the  streets  of  a  municipality  specifies  the  amount  per 
light,  but  leaves  the  number  and  location  of  said  lights  for 
future  determination,  and  it  is  apparent  from  other  acts,  con- 
sistent with  such  a  conclusion,  that  there  is  no  completed  con- 
tract, such  contract  is  not  consummated  by  the  common  council 
passing  a  resolution  accepting  said  offer  and  directing  that  a 
contract  in  accordance  therewith  be  drawn  up.^  So,  a  con- 
tract between  a  city  and  an  electric  lighting  company  is  not 
binding  for  want  of  mutuality,  when  it  provides  that  the  city 

or  bj^  necessary  and  inevitable  im-  very  great  weight  of  authority  and 

plication,     delegated     to     defendant  its  argument  is  inconclusive." 

city,    such    sovereign    and    plenary  »» Wellslon    v.    Morgan,    59    Ohio 

power  as  once  exercised  by  it  ex-  St.  147,  40  Ohio  L.  Jour.  392,  52  N. 

hansted  the  power  to  further  con-  E.  127. 

tract  in  that  regard  during  the  life  i  Engstad    v.    Dinnie,   8    N.    Dak. 

of   the   grant.     This,    as    has     been  1,    7G    X.    \Y.    292;    X.    Dak.    Rev. 

seen,  it  did  not  do.     There  are  cases  Codes,   §   2262. 

in  actual  or  apparent  conflict  with  -  Santa     Rosa     Lighting     Co.     v. 

the    view    here    expressed,    notably,  Woodward,    119    Cal.    30,    50    Pac. 

City  of  Newport  v.   Xewport  Light  1025. 

Co.,    84   Ky.    1G6.     This   case,   how-  Completion    of    contract   for    pur- 

ever,  was  reviewed  by  Judge  Brown  chase   of    lighting   plant   by   city  — 

at  the  circuit  in  Saginaw  Gas  Light  Effect  of  warranty  deed  by  grantor 

Co.  v.  City  of  Saginaw    (C.  C),  28  to  third  party.     See  Connor  v.  City 

Fed.   529,   and  its   reasoning   disap-  of  Marshfield    (Wis.,   1906),  107  ]Si. 

proved.     It   is   in   conflict  with   the  W.  G40. 
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shall  designate  the  lights  to  be  furnished  and  their  location ; 
but  if  it  fails  so  to  do,  and  notifies  the  company  of  its  repudia- 
tion of  the  contract,  and  although  it  had,  under  a  former  con- 
tract, designated  the  lights  to  be  furnished,  and  had  continued 
to  use  a  certain  number  of  lights,  nevertheless  the  city  will 
not  be  held  liable.^  The  formal  actual  execution  of  a  contract 
awarded  for  electric  lighting  may  either  precede  or  follow  the 
ordinance  or  resolution  required  by  the  ]^ew  Jersey  Act  of 
1894.4 

§  257.  Ratification  of  unauthorized  execution  of  electric  light- 
ing contract. —  An  unauthorized  execution  of  a  municipal  con- 
tract by  the  mayor  and  city  comptroller,  which  should  have 
been  executed  by  the  commissioner  of  public  works,  may  be 
ratified  by  ordinance,  and  any  invalidity  due  to  such  execu- 
tion of  said  contract  is  cured  thereby.^ 

§  258.  Implied  contracts  —  Municipal  corporations  —  Extra 
lights. —  Where  the  power  of  a  municipality  to  enter  into  con- 
tracts is  not  limited  to  a  particular  mode,  it  has  implied  au- 
thority to  contract.  Therefore,  an  agreement  to  pay  for  extra 
lights  furnished  the  city,  in  addition  to  those  required  under  a 
lighting  contract,  may  be  implied  as  to  subsequent  services,  by 
the  city's  refusal  to  designate  the  lights  to  be  removed  or  dis- 
continued ;  so,  likewise,  by  a  notification  to  the  company  not  to 
remove  or  discontinue  them.  But  where  both  parties,  al- 
though acting  under  a  mutual  mistake  as  to  the  interpretation 
of  the  warranty  clause,  acted  under  the  belief  that  the  com- 
pany was  bound  to  furnish  the  extra  lights  in  order  to  fulfill 
its  giiaranty  under  the  contract,  there  is  no  implied  contract 
to  pay  for  such  extra  lights.  In  determining  whether  such 
lights  were  furnished  and  their  use  accepted  without  the  in- 
tent to  claim  compensation,  the  question  of  delay  in  asserting 
the  demand  may  be  important,  but  it  is  not  conclusive  upon 
the  right  to  recover  as  upon  an  implied  contract  to  pay.^ 

3  El  Paso  Gas  &  Elec.  Light  &  P.  5  City  of  Chicago  v.  Galpin,  183 
Co.  V.  City  of  El  Paso,  22  Tex.  Civ.       111.   399,   55  N;   E.   731. 

App.   309,   54   S.  W.   798.  e  Brush   Elec.   Light   &  P.   Co.   v. 

4  Oakley  v.  City  of  Atlantic  City  Montgomery,  114  Ala.  433.  21  So. 
(N.  J.  Sup.,  1899),  44  Atl.  651;  960.  "see  El  Paso  Gas  Elec.  Light 
N.  J.  Act  May  22,   1894. 
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§  251).  Implied  contract  —  Assignee  —  Electric  lighting  — 
Liability  of  town, —  If  a  contract  for  electric  li^litin«i;  becomes 
invalid  under  tlie  statute  by  reason  of  an  assi«^iiinent,  tlie  fact 
that  a  town  accepts  the  light  furnished  by  the  assignee  does 
not  make  said  town  liable  where  the  statute  reijuires  the  public 
authorities  to  revoke  and  annul  any  contract,  and  be  relieved 
from  all  liability  and  obligation  thereunder  to  the  assignee. 
And  the  fact  that  the  assignor  is  ])resident  and  manager  of  the 
assignee  corporation  does  not  except  the  assignment  from  the 
operation  of  the  statute.' 

§  260.  Validity  of  contract  —  Electric  lighting. —  If  stock- 
holders of  a  corporation  contracting  with  a  borough  for  electric 
lighting  are  nuMubers  of  the  council,  the  contract  is  void  under 
the  Pennsylvania  statute,  even  though  such  members  voted 
against  such  contract.**  If  a  contract  for  public  ligiiting  is 
not  made  in  conformity  with  the  requirements  of  the  city 
charter  that  the  propositions  be  submitted  to  the  city  voters  it 
is  invalid.**  Where  a  statute  prohibits  any  appropriation  in 
excess  of  the  estimated  receipts  for  the  year,  the  fact  that  the 
entire  amount  appropriated  under  an  electric  lighting  contract 
for  five  years,  exceeds  the  estimated  receipts  for  lighting  pur- 
poses for  the  current  year,  does  not  invalidate  said  contract, 
the  term  of  duration  thereof  being  lawful.**^  If  the  municipal 
board  of  a  municipality  is  emi)owercd  by  its  charter  to  provide 
for  electric  lighting  it  may  contract  therefor,  as  such  a  charter 
provision  comes  within  an  exce])tion  in  a  subsequently  enacted 

&  P.  Co.  V.  City  of  El  Paso,  22  Tex.  n.<h  Square    (C.  P.),  4  Ponn.  Dist. 

Civ.  App.   309,  54  S.  W.   708.  Rep.    707,    8    Kulp     (Penn.),    105; 

When  failure  to  furnish  addition-  Penn.  Act  March  31,  1860,  prohibit- 

al  lights  constitutes  breach  of  con-  ing  any  member  of  any  corporation 

tract,    see    Kaukauna    Elec.    Light  or  any  officer  or  agent  thereof  from 

Co.  V.  City  of  Kaukauna,   114  Wis.  being  in  anywise  interested   in   any 

327,  89  N.  W.  542,  8  Am.  Elec.  Cas.  contract    for    supplies    to    be     fur- 

348.  nished  to  the  corporation. 

7  Suburban  Elec.  L.  Co.  v.  Hemp-  !>  Wadsworth  v.  City  of  Concord, 
stead,  38  N.  Y.  App.  Div.  355,  56  133  N.  C.  587,  45  S.  E.  948,  8  Am. 
N.  Y.  Supp.  443;  N.  Y.  Laws  1897,  Elec.  Cas.  315.  See  §  268,  herein, 
c.  444,  §  2;  2  Gumming  &  Gilbert's  lo  Edison  Elec.  Ilium.  Co.  v. 
Annot.  Genl.  Stat.  &  Laws  N.  Y.,  Jacobs  (C.  P.,  Penn.),  8  Kulp,  120; 
p.  2874.  Penn.  Acts  May  23,   1889;   Pub.  L. 

8  Kenneth    Elec.    L.    Co.    v.    Ken-  277,  art.  5,  §  2. 
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statute  making  certain  provisions  as  to  electric  lighting  con- 
tracts in  incorporated  cities  ''unless  otherwise  provided."  ^^ 
Again,  where  a  board  of  street  commissioners  has  authority  to 
contract  for  lighting  lamps,  and  makes  a  valid  agreement  there- 
for, a  city  ordinance  is  void  which  invalidates  such  contract, 

even  though  made  without  the  approval  of  the  common  coun- 
cil.i2 

§  260a.  Validity  of  contract  —  Reasonableness  —  Electric 
lighting  —  Contract  of  purchase. —  Where  the  time  of  the  dura- 
tion of  a  contract  with  a  city  for  electric  lighting  is  ten  years 
at  the  most,  such  period  is  reasonable  as  where  a  municipal 
board  of  a  city  has  within  the  charter  powers  a  discretion  inde- 
pendent of  courts,  no  exercise  of  it  will  be  held  void  for  unrea- 
sonableness unless  so  gross  as  to  suggest  fraud  or  corruption.^  ^ 
A  city  contract  is  not  unreasonable  as  to  length  of  time  which 
provides  that  gas  shall  be  furnished  by  an  electric  light  com- 
pany to  the  municipality  for  five  years  at  a  specified  rate,  with 
the  right  on  the  part  of  the  city  to  terminate  the  contract  on 
three  months'  notice.^  ^  But  a  contract  for  electric  lighting 
which  is  clearly  and  wholly  unreasonable  in  its  terms  will  be 
held  to  be  unauthorized  and  invalid.^ ^  The  contract  of  a  city 
for  the  purchase  of  the  equity  of  redemption  of  a  water  and 
lighting  plant  is  not  so  improvident  and  unreasonable  as  to  be 
held  void  where  it  is  found  by  the  court  that  the  value  of  the 
plant,  franchises,  existing  contracts,  lands  with  water  rights, 
going  value  and  all  rights  possessed  by  the  company  was 
$100,000 ;  but  that,  taking  into  consideration  the  value  of  the 
plant,  the  amount  the  city  w^as  paying  for  light  and  water,  and 
the  necessity  for  better  fire  protection,  as  well  as  the  demand 
for  better  service  in  both  electric  and  water  supply,  and  all 
other  circumstances  then  existing,  the  purchase  of  the  plant 
was  not  an  unreasonable  exercise  of  power.  The  land  contract 
in  question  ran  from  the  company  to  the  city  and  provided  for 
the  payment  by  the  latter  of  $25,400,  of  which  $400  was  to  be 

11  Reid  V.  Trowbridge,  78  Miss.  i*  Hartford  v.  Hartford  Elec.  L. 
542,  29  So.  167.  Co.,  65  Conn.  324,  32  Ail.  925. 

12  Hartford  v.  Hartford  Elec.  L.  i^  Le  Feber  v.  Northwestern 
Co.,  65  Conn.  324,  32  Atl.  925.  Heat,  Light  &  Power  Co.,  119  Wis. 

i^fKoid  V.  Trowbridge,  78  Miss.  608,  97  N.  W.  203,  8  Am.  Elec.  Cas. 
542,  29  So.   169.  330. 
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paid  down  and  $5,000  at  the  end  of  each  year  thereafter,  witli 
0  per  cent,  interest,  to  ai)i)ly  when  fully  completed  on  the  pur- 
chase money.  The  description  of  the  entire  property  of  the 
company  included  all  its  capital  stock,  which  was  to  be  trans- 
ferred to  designated  city  officials  in  trust  for  the  use  and  bene- 
fit of  the  city  free  and  clear  of  all  incumbrances  and  legal  liens 
except  the  taxes  agreed  to  be  paid  and  a  mortgage  of  $150,000. 
The  possession  of  the  works  was  turned  over  to  the  city.*" 

§  2rn.  Guaranty  in  contract  —  When  inoperative  —  Electric 
lighting. —  If  a  city  diverts  electricity  to  light  its  public  build- 
ing, sufficient  to  sni)ply  the  nnmber  of  lights  which  a  company 
has,  by  its  contract  for  lighting,  guaranteed  to  furnish,  such 
guaranty  becomes  inoperative,  as  where  the  company  is  to  sup- 
ply a  specified  number  of  lights,  and  contracts  that  they  will 
furnish  good  and  sufficient  light  for  an  equal  territory  with  that 
which  was  then  lighted  by  gas.^^ 

§  262.  Power  of  city  to  terminate  electric  lighting  contract. 
—  If  a  city  enters  into  an  electric  lighting  contract  with  the 
owner  of  the  plant,  it  cannot  terminate  said  contract  by  repeal- 
ing the  ordinance  granting  the  franchise  to  construct  said  plant, 
where  there  is  no  reservation  in  said  ordinance  of  the  right  so 
to  do.^^ 

§  263.  Estoppel  of  municipality  —  Electric  light  contracts. — 
The  fact  that  village  authorities  allow  work  to  be  done,  under 
a  contract  for  the  erection  of  an  electric  light  plant  a.id  water- 
works, does  not  create  an  estoppel  to  dispute  its  liability  by  the 
village,  where  the  proposition  for  entering  into  such  contract 
had  not  been  legally  carried  and  the  contractor  had  notice 
thereof,  before  making  such  agreement.*^ 

§  264.  Notice  of  indebtedness  —  Obligation  of  persons  dealing 
with  municipality. —  A  person  dealing  with  a  municipality  is 
charged  with  notice  of  the  fact,  when  it  exists,  that  said  city  is 

10  Connor    v.    City    of   Marshfleld  463,  53  Pac.  470,  revg.  4  Kan.  App. 

(Wis.,  1906),  107  N.  W.  639.  299.     See  §§  229-229e,  herein. 

17  Br,ush  Elec.  L.  Co.  v.  Mont-  lo  Daniels  v.  Long,  111  Midi, 
goniery,  114  Ala.  433,  21   So.  960.  562,  69  N.  W.  1112,  3  Det.  L.  News, 

18  Mills   V.   Osawatomie,   59   Kan.  773. 
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indebted  to  the  constitutional  limit.^*^  Bnt  where  it  does  not 
appear  that  if  such  person  had  examined  the  condition  of  the 
city  treasury,  no  money  would  have  been  found  or  that  the 
condition  of  the  city's  finances  was  such  that  the  obligation 
exceeded  the  amount  for  which  the  council  might  contract,  then 
a  city  will  be  liable  under  a  contract  for  the  purchase  of  an 
engine  to  operate  its  lighting  plant,  and  it  cannot  successfully 
defend  against  such  liability  on  the  ground  that  its  contract 
was  ultra  vires,  because  in  excess  of  the  indebtedness  which 
the  council  might  incur,  even  though  the  city  charter  limited 
the  amount  of  taxes  which  might  be  levied  and  required  Ae 
estimate  of  expenses  to  which  the  taxes  were  to  be  applied  to 
be  made  in  May  and  adopted  in  June,  and  in  said  month  the 
estimate  for  electric  lighting  was  made.^^ 

§  265.  Municipal  powers  —  Indebtedness  —  Bonds  —  Electric 
lighting. —  If  a  municipal  corporation  is  authorized  by  its  char- 
ter to  contract  and  be  contracted  with,  sue  and  be  sued,  and  to 
do  all  things  for  the  benefit  of  the  city,  and  all  things  not  in 
violation  of  the  Constitution  and  laws  of  the  State,  it  may,  by 
acting  in  conformity  with  all  constitutional  and  legal  require- 
ments, contract  a  debt  and  issue  bonds  for  the  construction  and 
maintenance  of  an  electric  light  plant.-^  But  the  invalidity 
of  an  election  on  the  question  of  issuing  such  bonds  may  be 
set  up  bv  the  president  of  a  village  in  defense  of  mandamus 

20  La  Porte  v.  Gnmewell  Fire  income  of  that  year.  Construed  in 
Alarm  Teleg.  Co.,  14G  Ind.  4G6,  45  Water-Works  Rental  Case,  Webb 
X.  E.  588,  35  L.  R.  A.  686;  Game-  City  &  Cater\'llle  Water-Works  Co. 
well  Fire  Alarm  Teleg.  Co.  v.  City  v.  Carterville,  153  Mo.  128,  54 
of  La  Porte  (U.  S.  C.  C,  Ind.,  S.  W.  557;  X.  Y.  Const.,  art.  8,  § 
ISnn),  06  Fed.  664.  Const.  Ind.,  10.  Xo  county,  city,  town  or  vil- 
1851,  art.  13,  provides  that  no  po-  lage  shall  be  allowed  to  incur  any 
litical  or  municipal  corporation  in  indebtedness  except  for  county, 
the  State  shall  ever  become  indebt-  city,  town  or  village  purposes.  As 
ed  in  any  manner  for  any  purpose  to  constitutional  limitation  on  in- 
to an  amount  in  the  aggregate  ex-  debtedness,  see  1  Dill,  on  Mun. 
.coding  2  per  centum  of  the  value  Corp.  (4th  ed.),  §  130  (85)  et  seq. 
of  the  taxable  property  therein,  to  -'i  Arbuckle-Hyan  Co.  v.  City  of 
1)0  assessed  by  the  last  assessment  Grand  Ledge,  122  Mich.  491,  81  N. 
for  State  and  county  purposes.    Mo.  W^  358. 

Const.,    art.    10,    §    12,   prohibits    a  22  Heilbron    v.    Cuthbert,    96    Ga. 

city   from  becoming  indebted  to  an  312,  23  S.  E.  206. 
ii mount  exceeding  in  any   year  the 
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proceedings  to  compel  their  issuance.-''  An  indcljtedness  in 
excess  of  a  constitutional  limitation  is  not  incurrcil  where  tlje 
appropriation  for  arc-lights  is  made,  under  a  conditi(»n:d  con- 
tract for  ai)|)li(';ition  monthly,  on  account  of  the  purchase  price, 
if  the  city  elects  to  purchase  the  plant,  of  such  part  of  the  pay- 
ments as  exceed  the  current  exi)enses  and  interest;  and  it  is 
also  stipulated,  that  in  case  of  acceptance  no  indebtedness 
shall  be  created  against  the  city  in  favor  of  the  company;-* 
nor  is  such  indebtedness  created  for  the  aggregate  sum  of  in- 
stallments, which  are  by  contract  payable  monthly  for  a  usual 
and  necessary  thing,  such  as  water  or  light,  but  the  earning 
of  each  instalhnent  is  necessary  to  the  existence  of  a  debt.  It 
is  not  the  time  ^vhen  a  inuiiici|»:il  <lcht  is  due,  but  the  time 
when  it  comes  into  existence,  which  shouhl  determine  whetlier 
it  is  within  the  indebtedness  limitation.  So  current  revenues 
relied  on  to  ])revent  a  violation  of  a  Constitutional  limit  of 
indebtedness  must,  where  that  limitation  has  been  reached, 
equal  the  indebtedness  as  fast  as  it  accrues,  and  this  applies 
where  the  sum  is  payable  in  installments,  and  such  revenues 
must  within  this  rule  also  cover  the  other  expenses  for  which 
the  city  is  liable.-^  And  although  the  aggregate  sum  imposed 
by  contract  upon  a  city  exceeds  the  debt  limit,  nevertheless, 
the  Constitution  is  not  violated  by  such  contract  where  the 
annual  amount  payable  thereunder  for  such  purpose  is  within 
the  debt  limit.""  So  where  revenues  can  only  be  raised  and 
taxes  only  levied  for  current  expenses  and  other  liabilities,  no 
presumption  of  validity  exists  in  favor  of  a  street  ligliting  con- 
tract for  tivc  years,  which  is  dependent  u])on  the  existeiu'e  of 

23  Daniels  V.  Long,  n  I    Micli.  r)(;-2,  lliis     (on-t  itiitif)nal      i)r()vision     the 

.3    Dei.    L.    News,    77.),    O'J    N.    W .  i-vtont    of    tlie    debt    was    only    the 

\\\2.  ;iiiioiiiit  of  the  annual  payment  pro- 

•-•4  Hay  V.  Springfield,  G4  111.  App.  \  idcd    for,    which    is    $90,000,    and 

67 1_  lionce    it     was    clearly    within    the 

-■>  La     Porte     v.     Gamewell     l""iro  prescribed       constitutional       liniita- 

Alarni  Teleg.  Co.,   146   Ind.   4(10,  4")  tions.     'ihis     doctrine,     which     has 

N.  E.  588,  35  L.  R.  A.  686.  been  much  discussed  and  frequently 

26  Denver,  City  of,  v.  Ilubhaid  17  passed  upon,  is,  as  applied  to  this 
Colo.  App.  346,  68  Pac.  903,  8  Am.  class  of  cases,  is  founded  upon  sound 
Elec.  Cas.  29L  The  court,  per  reason  and  principle,  and  is  sup- 
Wilson,  P.  .L,  said:  "If  the  mere  ported  by  an  overwhelming  weight 
executi(m  of  the  contract  created  a  of  authority.'* 
debt   at   all    within   the   purview   of 
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funds  sufficient  witli  the  taxes  levied  at  tlie  time  of  tlie  execii- 
lion  of  said  contract  to  defray  all  liabilities  thereunder  for 
the  entire  term.     In  other  words,  the  funds  on  hand  and  the 
taxes   actually   levied   at    the   time   such   contract   is   executed 
must  be  sufficient  to  cover  all  the  liability  then  incurred  thereby 
and  payable  during  the  entire  term;  the  current  expenses  and 
other  existing  liabilities  of  the  fiscal  year  must  also  be  covered.^^ 
A  provision  in  a  charter,  which  follows  a  prior  general  one,  em- 
powering a  city  to  provide  for  street  lighting  and  which  sub- 
sequent provision  is  permissive  only,  and  an  enlargement  of  the 
power  of  the  city  to  raise  funds  for  lighting  purposes,  does  not 
restrict  the  general  provision,  even  though  it  provides  for  the 
levy  of  a  special  tax  within  certain  limits  benefited  by  said 
lights,  to  be  levied  and  collected  within  said  limits.^^     If  a 
charter  confers  on  a  city  all  the  powers  possessed  by  cities, 
under  a  statute,  and  the  latter  authorizes  the  issue  of  bonds  by 
any  municipality  to  purchase  water-works  or  to  accomplish  any 
other  purpose  in  its  lawful  power,  and  said  charter  limits  the 
city's  power  to   appropriate  money,   except  for  purposes   ex- 
pressly  authorized    therein,   and   also  provides   that   it  cannot 
borrow  money   "  except  as  otherwise   provided,"   said   city   is 
empowered  to  borrow  money  and  issue  bonds  for  the  construc- 
tion  of  a   water-works   and   electric-light   system. ^^     Where   a 
city  was  duly  authorized  to  issue  bonds  to  enable  it  to  erect 
an  electric  lighting  plant,  and  by  a  valid  ordinance  directed 
their  issue  to  a  specified  amount,  and  thereafter  in  conformity 
with  an  agreement  made  with  a  bank  amended  said  ordinance, 
changing  the  denomination  of  said  bonds  and  the  manner  of 
their  issuance,  but  delivered  them  to  the  bank  a  short  time  prior 
to  the  taking  efl'ect  of  said  amended  ordinance,  and  received 
the  pay  therefor,  it  was  held  that  as  the  bonds  were  not  tainted 
by  fraud  or  illegality  in  their  issuance,  the  mere  irregularity  in 
their  delivery  did  not  present  a  ground  to  invoke  the  action  of 
a  court  of  equity  in  favor  of  a  taxpayer. ^'^ 

27Kuchli     V.     Minnesota     Brush  Wis.  131,  64  X.  W.  885;   Wis.  Rev. 

Elec.    Co.,   5   Minn.   418,   59   N.    W.  Slat.,  §§  942,  943. 
1088j  49  Am.    St.  Rep.   523.  3o  Thomson-Houston    Elec.   L.    Co. 

2«Townspnd   Gas   &.   Elec.   Co.    v.  v.  City  of  Newi;on    (U.  S.  C.  C.  S. 

Port    Townspnd,    19    Wash.   407,    53  D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 

Pat-  551.  Cas.  507,  514. 

2»  Elmwood     v.     Rcedsburgh,     91 
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§  2G6.     Municipal  powers  —  Indebtedness  —  Bonds  —  Electric 
lighting  continued. —  A  debt  must  not  ovcncacli  the  citv's  CMir- 
rent  revenues.     But  the  r'lixhl  to  contract  witli   a   i)rivat('  cor- 
poration for  street  liglitiiiti'  is  not  taken  away  by  a  vote  to  in- 
crease a  borough's  indebtedness,  for  the  purpose  of  establish- 
ing an  electric  light  plant.^^      And  whcn^  a  (h'])t  is  created  by  ' 
contract  in  excess  of  the  constitutional  limit,  said  contract  can- 
not be  ratified  by  the  common  council  by  resolution  or  other- 
wise.^2     In  Korth  Carolina  a  debt  for  the  purchase  of  an  elec- 
tric light  plant  by  a  city  cannot  be  created,  except  by  a  vote  of  a 
majority  of  the  qualified  voters  and  legislative  authority,  and  is 
not  a  necessary  expense  within  the  meaning  of  the  Constitution 
of  that  State,  so  as  to  warrant  its  creation  otherwise  than  as 
above  stated.^^     In  England,  where  the  power  of  a  municipal 
corporation  to  issue  irredeemable  stock  is  not  exercised,  and  is 
taken  away  by   a  subsequent  provisional  order,   and   statutes 
confirming  the  two  orders  have  received  royal  assent  upon  the 
same  date,  the  power  of  said  corporation,  under  the  ppovisional 
order  authorizing  an  electric  lighting  undertaking,  to  purchase 
said  undertaking,  com]nilsorily  on  issuing  corporation  stock  to  a 
certain  amount,  is  held  in  abeyance  for  such  time,  as  there  is  no 
power  on  the  part  of  such  corporation  to  issue  said  irredeem- 
able stock.^-*     In  a  Federal  case,  it  was  averred,  in  a  bill  for  in- 
junction, ''  that  the  issuance  of  $1-1,000  in  bonds,  will  increase 
the  indebtedness  of  the  city  over  the  constitutional  limit  of  5 
per  cent,  upon  the  taxable  value  of  the  property  within  the 
limits  of  the  city.     According  to   the  showing  made   in   the 
affidavits  submitted  by  complainant,   the   indebtedness   at  the 
time  the  vote  was  taken  was  such  that  the  issuance  of  $14,000 
in  bonds  would  carry  the  amount  due  somewhat  over  the  5 
per  cent,  limitation;  but  as  appears  from  the  affidavits  sub- 
mitted on  behalf  of  the  city,  before  the  city  in  fact  issued  its 
bonds,  the  indebtedness  had  been  reduced  by  payment  thereon, 
so  that  the  addition  of  the  $14,000  to  the  amount  existing  at 

3iSeitzinger     v.     Tamaqua,     187  33  Mayo    v.    Washington,    122    N. 

Penn.  St.  539,  43  Week.  N.  of  Cas.  C.  5,  40  L.  R.  A.  163,  20  S.  E.  343. 

236,  29  Pitts.  L.  Jour.   (N.  S.)  215,  34  Sheffield  Corp.  v.  Sheffield  Elec. 

41  All.  454.  Light  Co.    (1898),  1  Ch.  203,  67  L. 

32  La    Porte    v.    Gamewell     Fire  .J.  Ch.   (N.  S.)   113,  77  Law  T.  Rep. 

Alarm  Teleg.  Co.,  146  Ind.  466,  45  616. 
N.  E.  588,  35  L.  R.  A.  686. 
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the  date  of  the  bonds  did  not  reach  the  constitutional  limit. 
•  Ihe  vote  of  the  electors  did  not  create  an  existing  indebtedness. 
It  authorized  the  city  to  undertake  the  erection  of  an  electric 
plant.     The  city  authorities,  in  carrying  out  this  work,  are  sub- 
ject to  the  constitutional  limitation;  but  no  debt  was  created 
until  the  bonds  were  issued  and  sold,  and  at  that  time  the  in- 
debtedness was  not  increased  over  the  limitation  bv  the  sale  of 
the  bonds."     The  injunction  prayed  for  was  set  aside  on  this 
and  other  grounds.35     If  the  limit  of  indebtedness' specified  in 
the  Constitution  is  reached  by  a  city,  it  cannot  contract  for  the 
maintenance  and  lighting  of  a  definite  number  of  lamps,  at  a 
stated  price,  payable  monthly.^^     It  may  be  stated  as  a  general 
rule  that  the  power  of  a  city  to  incur  debts  and  issue  negotiable 
instrmnents   therefor  must  be   expressly   given   by   statute   or 
charter,  or  it  must  arise  by  necessary  implication  from  some 
express  power  which  cannot  fairly  bo  exercised  without  it.^^ 

§  266a.  Purchase  of  electric  plant  — Yearly  installments  — 
Debt  limit.— Where  a  city  purchases  a  water  and  lighting  plant, 
subject  to  a  mortgage  thereon  securing  payment  of\he  vendor's 
bonds,  said  plant  to  be  paid  for  by  the  citv  upon  vearly  install- 
ments, the  amount  of  the  bonds  does  not  become  an  indebted- 

35Tl>o.nson-JIouston  Elec.  L.  Co.  the  taxable  value  of  property  there- 
V.  City  of  ^ewton,  42  Fed.  72:5,  3  i„.  The  contract  was  for  the  light- 
Am.  Llec.  Cas.  507,  513,  514.  A  ing  and  maintenance  of  7,000  .street 
recent  Wisconsin  statute  provides  lamps,  "more  or  less,"  which  term 
that  any  city  or  village  may  bor-  wa.s  held  to  refer  to  lamps  not 
row  money  and  issue  bonds  for  the  lighted  during  the  month,  and  the 
purpose  of  erection  of  electric  or  city  was  enjoined  from  paying  any 
gas  lighting  works,  or  for  the  pur-  .  money  under  the  contract 
chase,  construction,  maintenance  ^^Vatson  v.  City  of  Huron  ( U 
and    operation    of    telephone    lines  S.  C.  C.  A.,   S.  D      1899)     97  Fed 

TlL    """"o^^"""-     ^^'''      "^      ^^'^•'•'  *^^'  ^  ^^««  of  negotiable  'warrants 

1899    c    309,   §   1.     As  to  constitu-  issued   by  a  city  to  secure  location 

tional    limitations   on   indebtedness,  of  a  capitol  at  said  city.     As  to  in- 

see  Dill,  on  Mun.   Corp.    (4th   ed.),  eidental  powers  and  necessarily  im- 

§  130    (8d)    et  seq.  pjied  powers,  see  opinion  of  Mabry, 

36  City  of  Chicago  v.  Galpin,  183  C.  J.,  in  Jacksonville  Elec.   L    Co 

111.     399,    55    N.    E.     731.     Consti-  v.  .Jacksonville,  36  Fla.  229    18  So 

tution  of  Illinois,  art.  9,  §  12,  pro-  fi77,  30  L.  R.  A.  540,  12  Am.  Rep.& 

hibits   any   city  becoming    indebted  Corp.  Cas.  626,  51  Am.  St.  Rep.  24, 

m  any  manner  for  any  purpose  to  (i  Am.  Elec.  Cas.  668. 
an  amount  exceeding  5  per  cent,  of 
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ncss  of  the  city  within  tho  constitutional  inhibition  ai^ainst  be- 
coming indebted  lo  an  amount  in  excess  of  a  certain  \)vv  cent, 
of  the  assessed  vahie  of  taxable  property.^^ 

§  267.     Electric     Lighting  —  Petition  —  Specifications. —  A 
town  is  not  authorized  to  contract  for  electric  lighting  where, 


38  Connor  v.  City  of  Marslifiold 
(Wis.,  1!)06),  107  N.  \V.  639.  The 
court,  per  Dodge,  J.,  said:  "The 
contention  that  by  purchasing  this 
plant  subject  to  the  mortgage 
thereon  securing  payment  of  $12.5,- 
000  of  the  company's  bonds,  the 
ultimate  payment  of  them  by  the 
city  has  become  so  unavoidable 
that  for  all  practical  purposes  it  is 
bound  to  pay  them  and  must  be 
held  indebted  for  their  amount,  so 
as  to  infringe  the  constitutional 
prohibition  against  becoming  in- 
debted to  an  amount  more  tliaii  5 
j)er  cent,  of  the  assessed  value  of 
taxable  property,  is  not  without 
very  persuasive  autliority,  if  tlie 
«|uestion  can  be  considered  an  open 
one  in  this  court.  Wo  do  not  think 
it  can.  liowover.  In  tho  ^lilwaiikoo 
Park  land  cases  (Perrigo  v.  Mil- 
waukee, 92  Wis.  236,  65  N.  W. 
1025)  ;  Milwaukee  v.  Milwaukee 
Co.,  95  Wis.  424,  69  N.  W.  819, 
and  Burnham  v.  Milwaukee,  98 
Wis.  128,  73  N.  W.  1018,  this  court 
fully  considered  whether,  when  a 
city  purchased  property  or  ac- 
quired the  right  to  purchase  it, 
from  the  fact  that  rights  in  or  bur- 
dens upon  that  property  were  held 
hy  others,  so  that  the  city,  to  hold 
it  and  protect  the  interest  ac- 
quired under  it,  must  pay  large 
sums  of  money,  the  city  thereby 
became  indebted  for  such  sums  in 
the  constitutional  sense.  We  re- 
viewed the  conflicting  array  of  de- 
cisions,   and,    reflecting   the   reason- 
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ing  of  tliose  the  respondents  now 
cite,  we  decided  the  question  in  the 
negative.  Tlie  distinguishing  ele- 
ment, as  then  defined,  consisted  in 
the  fact  that  the  city  could  not  be 
coerced  by  the  creditor  of  its 
grantor  into  applying  to  his  claim 
either  its  general  revenue  or  prop- 
erly owned  by  it  at  the  time  of 
the  contract,  but  was  free  at  its 
election  to  abandon  the  plan  of  ac- 
quiring or  holding  that  which,  prior 
to  the  contract  it  did  not  own. 
This  distinction  botwoon  conferring 
n|mii  another  power  to  take,  in  in- 
\iliim,  eiliiev  general  nuinici])al 
re  von  110  or  property  owned  by  the 
city  prior  to  the  contract,  and  a 
right  merely  to  retake  the  property 
which  is  acquired  by  the  contract 
or  the  earnings  or  proceeds  there- 
of, is  sustained  in  many  decided 
cases,  of  which  the  following  are 
illustrative:  Kelly  v.  City  of  Min- 
neapolis, 63  Minn.  125,  131,  65  N. 
W.  115,  39  L.  R.  A.  281;  Windsor 
V.  City  of  Dcs  Moines,  110  Iowa, 
175,  182,  81  N.  W.  476,  80  Am.  St. 
Rep.  280;  Joliet  v.  Alexander,  194 
111.  457,  464,  62  N.  E.  861  ;  Winston 
V.  City  of  Spokane.  12  Wash.  524, 
41  Pae.  888;  Faulkner  v.  City  of 
Seattle,  19  Wash.  320,  53  Pac.  365; 
State,  City  of  Port  Townsend  v. 
Clausen,  40  Wash.  95,  82  Pac.  187. 
We  can  discover  no  valid  distinc- 
tion between  the  Park  Land  cases 
and  the  present  situation.  In  both, 
the  legislature  had,  to  the  extent 
of  its  power,  authorized  the  trans- 
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after  tiling  the  required  petition,  but  before  a  resolution  is 
passed  awarding  the  contract,  a  number  of  names  are  with- 
drawn from  said  petition,  so  that  the  whole  number  of  names 
is  less  than  that  specified  under  the  statute,  as  a  condition  pre- 
cedent to  entering  into  a  lighting  contract.^^  A  specification, 
in  an  electric  lighting  ordinance,  as  to  the  kind  of  wire  to  be 
used  for  conductors,  is  sufficiently  specific  when,  in  connection 
with  expert  testimony,  it  enables  the  commissioners  to  estimate 
the  cost,  and  shows  that  wire  must  be  used  which  will  carry  the 
current  without  loss  of  more  than  a  specified  per  cent,  from  its 
resistance.'*"  Again,  where  it  appears  extrinsically  that  the 
top  diameter  of  electric  light  poles  determines  the  bottom  diam- 
eter, it  is  a  sufficient  specification  that  the  poles  are  to  be  six 
inches  at  the  top.  And  an  ordinance  sufficiently  designates 
the  location  of  a  power-house  where  it  states  that  it  is  to  be  at 
a  certain  well-known  public  building.'*^ 

§  9GS.  Electric  Lighting — Submission  to  electors  —  Indebt- 
edness—  Bonds. —  Where  the  law  requires  that  the  question 
whether  a  village  may  acquire  an  electric  light  plant  shall  be 
put  to  the  electors,  it  must  be  done.  A  mere  decision  by  them 
of  the  question,  whether  a  tax  authorized  for  such  lighting 
purpose  should  be  levied,  does  not  justify  condemnation  pro- 
actions,  had  declared  that  the  city  jurispriulonce,  hold  the  amount  of 
should  be  under  no  legal  liability,  these  bonds  to  have  become  indebt- 
and  that  the  burden  on  the  prop-  edness  of  the  city  witliin  the  con- 
erty  should  not  be  deemed  indebt-  stitutional  inhibition." 
edness     within     the     constitutional  ■'■'■>  Suburban     Elec.      L.      Co.      v. 

limitation.      Under        no        circum-       Hempstead,  38  N.  Y.  App.  Div.  355, 
stances  could   the  holders   of  these       5G  N.   Y.  Supp.  443. 
bonds  recover  any  money  judgment  4o  Ewart  v.  Western  Springs,   180 

against  the  city  for  their  principal.  111.  318,  54  N.  E.  478,  specifica- 
Nor  is  any  property  formerly  owned  tions  were  a  "round  copper  wire 
by  the  city  subjected  to  seizure  by  covered  with  weather-proof  insula- 
the  bondholders.  True,  by  enforc-  tion,  and  of  such  size  that  the  loss 
ing  their  right  to  take  away  the  between  the  electric  generators  and 
water  and  lighting  plant  they  may  the  farthest  outlet  shall  not  exceed 
deprive  the  city  of  so  much  of  its  5  per  cent.,  no  wire  being  smaller 
money  as  up  to  that  time  has  been  than  No.  10,  Brown  &  Sharp 
paid    upon    the    purchase,    but    the       gauge." 

.same  was  true  as  to  the  park  lands.  ^i  Ewart  v.  Western  Springs,  180 

We   cannot    without   repudiation   of       111.  318,  54  N.  E.  478. 
principles    now    established    in    our 
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ceedings  against  the  ])ropertj  and  plant  of  a  gas-electric  com- 
pany, and  snch  proceedings  are  void."'-  So  in  North  Carolina 
a  majority  vote  of  the  qnalified  electors  and  legislative  au- 
thority is  necessary  for  the  creation  of  a  deht  for  the  purchase 
of  an  electric  light  plant.  Such  debt  is  not  one  of  the  neces- 
sary expenses  of  a  town,  within  the  (^onstitution  of  that  State. '^"'^ 
In  Michigan  the  installation  of  an  electric  light  plant  may  be 
provided  for  at  a  special  election."*'  So  also  in  Iowa  it  is  pro- 
vided that  cities  may  erect  or  authorize  the  erection  of  elec- 
tric light  plants,  provided  the  electors  so  determine,  and  that 
the  cities  may  issue  bonds  for  that  purpose,  and  the  form  of 
ballot  to  be  used  is  prescribed.  And  where  the  exact  form  of 
ballot  so  specified  is  used  and  the  proposition  is  otherwise  prop- 
erly submitted,  it  is  not  open  to  the  objection,  that  it  embraced 
two  matters,  as  submitted,  viz.:  (1)  Should  the  city  erect  an 
electric  light  plant?  (2)  Should  the  city  issue  bonds  to  pay 
therefor,  running  twenty  years  ?  Since  the  proposition  was 
whether  the  voters  favored  the  erection  of  such  a  plant  by  the 
city,  when  to  do  so  the  city  would  be  required  to  issue  bonds  to 
a  certain  amount. ^^ 

§  268a.  Same  Subject. —  In  'New  Jersey  the  revised  statute 
concerning  townships,  conferring  power  upon  the  township 
committee  to  contract  wath  any  person  or  private  corporation 
for  a  supply  of  light  for  public  use  in  the  township,  does  not 
require  a  previous  vote  of  the  people  making  an  appropriation 
or  authorizing  a  tax  to  be  raised  or  bonds  to  be  issued  to  pay 
the  cost  of  such  lighting.  Such  committee  may  make  a  con- 
tract for  the  lighting  of  the  streets  for  one  year  to  commence 
within   a  reasonable  time  in  the  future.     This  may  be  done 

42  Re  Leroy   (N.  Y.  Sup.  Ct.),  23  43  Mayo    v.    Washington,    122    N. 

Misc.    (N.  Y.)    53,  50  N.  Y.   Supp.  Car.  5,  29  S.  E.  343,  40  L.  R.  A. 

611;  N.  Y.  Laws  1894,  c.  680.     See  163;  No.  Car.  Const.,  art.  7,  §  7. 

Laws    1897,   c.   414,   §§   240   et   seq;  44  Mitchell      v.      Negaunee,      113 

3     Gumming     &     Gilbert's     Annot.  Mich.   359,  4  Det.  L.  News,  318,  71 

Genl.  Stat.  &  Laws  N.  Y.,  pp.  4420-  N.  W.  646,  38  L.  R.  A.   157;  Mich. 

4423,   4   id.,   p.    1684,   §   89    (9),  p.  Acts  1891,  Act  No.  186. 

1704,  §  339-i.  45  Thomson-Houston  Elec.   L.   Co. 

Submission  to  voters  as  affecting  v.  City  of  Newton   (U.  S.  C.  C,  S. 

validity    of    contract,    see     §    260,  D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 

lierein.  Cas.  507,  510-513. 

454: 


MUNICIPAL    LIGHTING.  §  269 

without  publishing  notice  of  intention  and  inviting  remon- 
strances from  property  owners,  as  is  required  to  be  done  before 
making  a  lighting  contract  for  a  longer  term  than  one  jear.^^ 
In  Xorth  Carolina  an  expense  incurred  by  a  city  or  town  for 
the  purpose  of  building  and  operating  plants  to  furnish  water 
and  lights  is  a  necessary  expense,  and  is  not  such  a  debt  as 
must  be  submitted  to  a  popular  vote  before  it  can  be  incurred 
under  the  Constitution  of  that  State ;  and  under  the  general  law 
of  that  State,  in  respect  to  cities  and  to^ras,  municipal  cor- 
porations may  contract  such  debts,  and  provide  for  their  pay- 
ment, unless  there  is  some  feature  in  the  charter  of  such  city 
or  town  which  prohibits  it,'*^ 

§  2G9.  Advertising  and  awarding-  electric  lighting  contract. 
—  If  a  statute  which  authorizes  a  town  to  contract  for  street 
lighting  requires  a  publication  of  the  notice  thereof  in  a  news- 
paper, and  that  the  town  board  shall  advertise  the  filing  of  the 
petition  with  the  town  clerk,  a  substantial  compliance  with  said 
statute  is  sufficient,  as  where  a  notice  states  that  the  petition 
has  been  received  by  the  town  board. "^^  Where  a  statute  re- 
quires an  enactment,  regulation,  ordinance  or  other  general  law 
to  be  recorded  and  advertised,  such  statute  does  not  include 
plans  and  specifications  referred  to,  but  not  in  terms  made  a 
part  of  an  ordinance  providing  for  the  erection  and  mainte- 
nance of  electric  light  works,  in  a  borough.  And  where  an 
ordinance  is  duly  recorded  and  advertised,  and  it  fixes  in  de- 
tail the  entire  terms  of  the  contract,  except  the  price  to  be 
paid,  a  resolution  thereafter  passed,  accepting  bids  and  award- 
ing the  contract,  is  not  required  by  said  statute  to  be  recorded 
and  advertised.^^  So  an  agreement,  made  by  a  city  with  an 
electric  light  company,  which  fixes  the  price  of  electricity  daily 
used  by  a  city,  is  not  included  within  the  terms  of  an  ordi- 

46  Mason   v.   Cranbury,    68    X.    J.  App.   Div.   480;    N.    Y.   Laws    1898, 

L.   149j   52  Atl.   508;   Paiiiph.  Laws  c.  309,  §§  2,  3. 

1899,  p.  372,  §§  27,  67,  68,  72.  As  to  lighting  contracts  by  towns, 

4-  Fawcett  v.  Town  of  Mt.  Airy,  see  3   Gumming  &  Gilbert's  Annot. 

134  N.  C.  125,  45  S.  E.  1029,  8  Am.  Genl.  Stat.  &  Laws  N.  Y.,  p.  4174. 

Elec.  Cas.  341.  49  Schenek  v.  Olyphant,  181  Penn. 

48  Hendrickson    v.    City    of    New  St.    191,    37    Atl.    258;    Penn.    Act 

York,  160  X.  Y.  144,  54  N.  E.  680,  April  3,  1851,  P.  L.  322;  Penn  Act 

affg.  56  X.  Y.  Supp.  580,  38  X.  Y.  May  23,  1893,   P.  L.   113. 
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nance  which  requires  that  all  contracts  for  city  work,  exceed- 
ing a  specified  amount,  shall  be  publicly  advertised  and  the 
contract  awarded  to  the  lowest  bidder.^"  If  an  engine  and 
electric  crane  are  mentioned  in  the  specifications,  although  not 
mentioned  in  terms  in  the  advertisement  calling  for  sealed  pro- 
posals, a  municipal  contract  to  purchase  said  engine  and  crane 
is  not  invalid. ^^  Where  a  statute  requires  advertising  for  bids, 
the  necessary  determination  of  a  city  to  have  its  streets 
lighted  may  be  inferred  from  acts  of  the  city,  in  keeping  the 
streets  lighted  during  the  pendency  of  injunction  proceedings 
against  making  a  new  contract  after  the  termination  of  the 
old  one,  and  from  the  city's  refusal  to  carry  a  motion  to  shut 
off  the  street  lights.^^  Where  a  contract  for  electric  lighting 
has  been  awarded  a  successful  bidder,  and  the  use  of  posts, 
poles  and  other  fixtures  erected  by  the  city  on  certain  streets 
has  been  granted  to  the  contractor,  said  contract  is  not  vitiated 
by  the  fact  that  the  advertisement  for  proposals  fails  to  state 
that  the  successful  bidder  can  have  the  use  of  such  appliances.*^* 

§  270.  lowest  bid  —  Highest  bid  —  Electric  lighting. —  No 
obligation  rests  upon  a  municipal  corporation,  in  the  absence 
of  a  statutory  requirement  to  that  effect,  to  accept  the  lowest 
bid  for  electric  lighting  for  its  streets,  and  no  presumption 
of  fraud  is  raised  by  the  fact  that  a  bid  was  made  lower  than 
that  of  the  person  receiving  the  award. ^^  A  contract  for  elec- 
tric lighting  need  not  be  awarded  to  the  lowest  bidder,  and  it 
may  be  awarded  independently  of  proposals  received,  after 
advertisement,  provided,  however,  the  the  municipality  acts  in 
good  faith  and  with  reasonable  discretion  and  judgment 
for  the  city's  benefit. ^^     But  if  the  charter  requires  the  contract 

50  Hartford  v.   Hartford   Elec.   L.  Woodward,    119    Cal.    .30,    50    Pac. 

Co.,  65  Conn.  324,  32  Atl.  925.  1025. 

siAmpt  V.  Cincinnati,  17  Ohio  C.  55  Oakley  v.  City  of  Atlantic  City 

C.  516,  affirmed  by  Supreme  Court  (N.    J.    Sup.    Ct.,    1899),    44    Atl. 

but  not  reported.  651;  N.  J.  Act  of  May  22,  1894    (2 

52  Santa  Rosa  Lighting  Co.  v.  Gen.  Stat.,  p.  2174),  entitled  "An 
Woodward,  119  Cal.  30,  50  Pac.  act  authorizing  the  lighting  of  pub- 
1025.  lie  streets  and  places  in  the  cities, 

53  Oakley  v.  City  of  Atlantic  towns,  townships,  boroughs,  and 
City  (N.  J.  Sup.  Ct.,  1899),  44  Atl.  villages  of  this  State,  and  to  erect 
651.  and  maintain  proper  appliances." 

54  Santa    Rosa    Lighting    Co.    v. 
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to  be  awarded  to  the  lowest  bidder,  it  is  the  measure  of  the 
mimicipality's  power  in  that  respect.^*'  Under  the  California 
Constitution  it  is  intended  that  there  should  be  no  restriction 
upon  competition  for  the  privileges  therein  granted  of  the 
use  of  the  public  streets  under  certain  conditions  and  regula- 
tions for  the  purpose  of  supplying  a  city  and  its  inhabitants 
with  illuminating  light ;  and  as  such  restriction  upon  competi- 
tion would  result,  if  the  privilege  could  only  be  granted  to  the 
highest  bidder,  the  constitutional  provisions  will  be  held  man- 
datory and  prohibitory  and  to  exclude  the  right  of  the  mu- 
nicipality to  award  such  ])rivileges  to  the  highest  bidder.^^ 

§  271.  Withholding  and  signing  warrants  —  Validating  con- 
tracts for  lighting  city. —  In  Pennsylvania  the  director  of  pub- 
lic works  of  a  city  has  authority,  without  an  ordinance  there- 
for, to  withhold  warrants  to  pay  an  electric  company  for  light- 
ing the  streets,  where,  in  respect  to  furnishing  lights  in  certain 
public  buiklings  free  of  charge,  there  is  a  breach  of  the  condi- 
tion of  the  company's  grant  of  right  to  use  the  city  streets.^** 
Although  a  city  council  has  declared  a  certain  electric  lighting 
contract  invalid,  it  may  validate  the  executed  parts  thereof, 
and  order  warrants  to  issue  to  pay  therefor,  and  it  is  the  mayor's 
duty  to  sign  such  w^arrants.^^ 

5fi  1  Dill,  on  ;Mun.  Corp.  (4th  two,  shall  determine  that  it  is  for 
ed.),  §  4G6  ct  seq.  The  Greater  the  public  interest  that  a  bid  other 
New  York  charter  (§  416)  provides  than  the  lowest  should  be  accepted, 
that  such  ordinances,  "  among  oth-  and  that  no  contrast  shall  be  made 
er  matters,  must  provide  that  the  until  the  comptroller  certifies  there- 
award,  if  any,  must  be  made  to  the  on  that  the  necessary  funds  are 
lowest  bidder,  unless  the  board  of  provided  and  applicable  thereto." 
public  improvements"  (whose  duty  Green's  Greater  New  York  Charter 
it  is  to  prepare  and  recommend  to  (1897),  p.  147.  See  §§  159,  230b, 
the    municipal    assembly    all    ordi-  herein. 

nances   and  resolutions  as  to   light-  ^'  Pereria    v.    Wallace,    129    Cal. 

ing  the  streets  and  to  make  all  con-  397.  G2  Pac.  61. 

tracts   for  public  work   or   supplies  r.s  Kensington   Elec.   Co.  v.  Phila- 

by  which  the  city  shall  be  liable  to  delphia,  187  Penn.  St.  446,  43  Week, 

pay  money)    "by  a   vote  of  a   ma-  N.  of  Cas.  186,  41  Atl.  309. 

jority  of  its  members,  of  whom  the  so  Frederick    v.    People,     83     111. 

mayor    and    comptroller     shall     be  App.  89. 
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§  272.  Eminent  domain  —  Definition  of  —  Generally. —  Emi- 
nent domain  is  the  right,  inherent  in  the  sovereign  power, 
paramount  to  the  right  of  individual  ownership,  to  appropriate 
private  property,  either  for  a  pnhlic  nse  or  for  the  public  bene- 
fit and  welfare,  subject  to  the  right  of  the  owner  to  a  just  coin- 
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])onsation  therefor.*  So  it  is  declared  in  a  recent  case  that 
"  Whenever  the  public  use  of  property  recpiires  it,  the  private 
rights  of  property  must  yield  to  this  paramount  right  of  sov- 
ereign power  to  take  it  for  the  public  use.  Wlien  so  taken,  it 
is  the  character  of  the  use  for  which  the  ])roperty  is  taken, 
;iii(l  not  the  means  or  agencies  by  which  it  is  taken,  which  (h-"- 
Icrniine  the  question  whether  it  is  legally  taken  uiuh'r  the 
h'gitimate  exercise  of  the  right  of  eminent  domain,  but  in  all 
cases  the  use  for  which  it  is  pro^wsed  to  take  private  property 
in  the  exercise  of  this  right  nnist  be  a  public  use  or  for  a  ]uil)- 
lic  purpose."  ^  This  right  of  eminent  domain  is  founded 
upon  the  principle  that  every  owner  of  property  traces  his  tith' 
to  a  grant  from  the  sovereign  power,  that  this  grant  is  in  the 
nature  of  a  contract,  and  that  into  every  contract  there  enter 
certain  conditions,  "  superinduced  by  the  pre-existing  und 
higher  authority  of  the  laws  of  nature,  of  nations,  or  of  the 
community,  to  which  the  ])arties  belong."  ^  Subject  to  this 
sovereign  power  the  private  ownership  is  absolute  and  the  Con- 


1  Judge  Cooley  lias  given  a  some- 
what broader  definition  of  it  as  tlie 
"  rightful  authority,  whieh  exists  in 
every  sovereignty,  to  control  and 
regulate  those  rights  of  a  public  na- 
ture which  pertain  to  its  citizens  in 
coninion,  and  to  appropriate  and 
control  private  property  for  the 
public  benefit,  as  the  public  safety, 
necessity,  convenience,  or  welfare 
may  demand."  Cooley's  Const. 
Lira.  (6th  ed.)  644.  "Eminent  do- 
main is  the  right  or  power  of  a 
sovereign  State  to  appropriate  pri- 
vate property  to  particular  uses,  for 
the  purpose  of  promoting  the  gen- 
eral welfare."  Lewis  on  Eminent 
Domain,  §  1.  Eminent  domain  is 
"  the  sovereign  power  vested  in  the 
State  to  take  private  property  for 
public  use,  providing  first  a  just 
compensation  therefor."  Trenton 
Cut-Off  R.  Co.  V.  Newtown  Elec. 
St.  Ry.  Co.,  8  Penn.  Dist.  Rep.  549. 
' "  Eminent  domain  is  one  of  the 
highest    attributes     of    sovereignty. 
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By  it  the  sovereign  power.  State  or 
federal,  is  enabled  to  take  private 
property  and  appropriate  it  to  pub- 
lic use.  *  *  *  It  is  also  true 
that  the  sovereign  State  or  nation 
can,  by  virtue  of  its  superior  do- 
minion or  eminent  domain,  reap- 
jiropiiate  to  an  additional  or  sec- 
ondary public  use  property  it  has 
once  set  apart  to  public  use;  for 
it  must  be  apparent  that  the  sover- 
eign power  cannot,  by  dedicating 
property  to  one  use,  preclude  itself 
from  rededicating  the  same  property 
to  some  other  public  need.  To  do 
so  were  to  defeat  the  purpose  for 
which  alone  sovereignty  e.xists, —  to 
promote  the  public  good."  Western 
Union  Teleg.  Co.  v.  Penn.  R.  Co., 
120  Fed.  362,  370,  per  Buffington,  J. 

2  Falkburg  Power  &  M.  Co.  v. 
Alexander,  101  Va.  98,  102,  43  S. 
E.  194,  per  Cardwell,  J. 

3  West  River  Bridge  Co.  v.  Dix, 
6  How.  532,  533;  Todd  v.  Austin, 
34   Conn.  78. 
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stitution  of  the  United  States  safeguards  it  by  the  provision 
that  private  property  can  only  be  taken  by  due  process  of  law 
and  then  on  payment  of  just  compensation.''  So  it  is  said  in 
this  connection  in  a  recent  case  that  the  proposed  use  must 
rest  upon  something  more  than  a  mere  public  benefit  or  the 
fact  that  it  is  of  great  public  utility,  as  neither  public  bene- 
fit, public  interest,  or  public  utility  is  synonymous  with  public 
nse.^  And  the  following  words  from  the  court  in  a  recent 
case  are  also  pertinent  in  this  connection :  "  The  right  of 
eminent  domain  has  been  so  freely  conferred  upon  corpora- 
tions, upon  the  mere  suggestion  that  their  business  is  in  some 
way  connected  with  service  to  the  public,  that  we  are  in  dan- 
o-er  of  forgetting  that  it  is  one  of  the  most  delicate  and  dan- 
gerous powers  conferred  by  the  people  upon  their  government. 
Public  franchises  have  been  so  generously  and  lavishly  con- 
ferred and  so  freely  used  without  compensation  that  those 
who  wish  to  enjoy  them  forget  that  one  of  the  chief  ends  for 
whicli  government  is  created  and  taxes  paid  is  the  protection 
of  private  i)roperty." "  And  in  another  case  it  is  declared 
that  the  true  test  of  what  is  a  public  use  "  is  whetht^r  the  tak- 
ing is  essential  to  tlie  service  of  the  public  franchise  or  whether 
it  pertains  only  to  \\\o  privale  interests  of  the  company  in  the 
details  (.f  its  business."'  '      Constitutional  provisions  have  been 

*  Wcstoin     Union     Ti'lfj;.     (  <>.     v.  i»f  tiic  owner,  may  ie>*t  solely  upon 

I'enn.    R.    Co.,    120    Fed.    liGl,    '.il\,  public  benefit,  or  public  interest,  or 

alKrnied  1!)5  U.  S.  594.     See  Amend-  <,Meat   publie   utility.     This   was,   no 

uient  5  of  L'.  S.  Const.,  which  pro-  doubt,  the  early  doctrine  in  Massa- 

vides:     "No  person  sliall     *     *      »  cluisetts,  as  applied  to  mill  acts  and 

be  deprived  of  life,  liberty  or  prop-  drainage    acts,    and    we    think    the 

erty,   without    due   process   of   law;  cases    show    that    the    doctrine    was 

nor  shall  private  property  be  taken  adopted   in  other   States   largely  on 

for    public    use,    without    just    com-  tlie  autliority  of  the  Massachusetts 

pensation."'  decisions.     But,  plainly,  it  has  since 

0  Brown   v.   Gerald,    100   Mc.    351,  licen    repudiated    by    Massachusetts 

61   Atl.  785.     The  court  said  in  the  herself.     Something  more  than  mere 

course  of  an  exhaustive  consideration  public    benefit    must    flow    from    the 

of    what    was    meant    by    the    term  contemplated  use,"  per  Savage,  J. 
"  public    use  "    that :     "  Taking    the  c  Brown  v.  Ashville  Elec.   L.  Co., 

decided    cases    generally,    we    think  138  N.  C.  533,  543,  51  S.  E.  62,  per 

that   the    weight   of   authority    does  Connor,  J. 

not  sustain  the  doctrine  that  a  pub-  "  In    re    Rhode    Island    Suburban 

lie  use.  sudi  as   justifies  the  taking       Ry.  Co..  22   R.   1.  457,  461.  48   Atl. 

of  private  property  against  the  will  501.  52  L.  R.  A.  879.  per  Stiness,  J. 
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adopted  in  nearly  all  the  States  of  the  Union,  conferring  upon 
the  legislature  the  right  to  exercise  this  power,  subject  to  the 
restriction  that  the  right  shall  only  be  exercised  for  "  public 
use,"  and  upon  making  just  compensation  to  the  owner  whose 
property  is  appropriated ;  and  in  most  of  the  States  also  stat- 
utes are  in  existence,  confcfi'ring  the  right  upon  telegraph  and 
other  electrical  companies  to  condenni  necessary  property  for 
the  construction  of  their  lines,  subject  to  certain  legislative  re- 
strictions. 

§  272a.  Right  of  eminent  domain  cannot  be  delegated. — 
The  right  of  eminent  domain  cannot  be  delegated  and  where 
a  statute  confers  power  upon  a  telegraph  or  telephone  com- 
pany to  exercise  this  right,  an  execution  of  a  lease  by  such 
company  to  another  will  confer  no  power  upon  the  latter  to 
exercise  the  right.^ 

§  273.  Public  use  — What  is. —  It  is  difficult  to  formulate 
a  definition  of  the  term  "  ]mblic  use."  One  court  has  defined 
it  as  meaning  "  public  utility,  advantage,  or  what  is  productive 
of  public  benefit."  ^  While  in  another  case  the  court  has  said : 
'"  The  term  '  piddic  use  '  is  flexible.  *  *  *  Any  use  of 
anything  w'hich  will  satisfy  a  reasonable  public  demand  for 
facilities  of  travel,  for  transmission  of  intelligence  or  com- 
modities, would  be  a  '  public  use.'  "  ^'*  A  public  use  may  be 
one  affecting  the  whole  country  in  general,  independent  of  any 
particular  community,  or  it  may  be  one  local  in  character,  con- 

8  Western  Union  Teleg.  Co.  v.  vision  of  tlie  Constitution  of  a 
Pennsylvania  R.  R.  Co.,  195  U.  S.  State,  delegating  to  the  legislature 
594,  46  L.  Ed.  332,  25  Sup.  Ct.  150.       the  right  of  exercising  this  power, 

9  Olmstead  v.  Camp,  33  Conn.  532.       are    to    be    construed    as    words    of 
Instate,    Trenton   &    New    Bruns-       limitation,     and     he     says:      "They 

wick  Turnp.  Co.  v.  Am.  &  European  must  be  construed   as  limiting  the 

Com.  N.  Co.,  43  X.  J.  L.  381,  1  Am.  power      to       which       they       relate. 

Elec.  Cas.  345,  citing  Mills,  21.     See  *     *     *     As    the    power    is    by    its 

New    Orleans    M.    &    T.    R.    Co.    v.  nature  limited  to  such  purposes  as 

Southern  &  Atlantic  Teleg.  Co.,  53  promote   the  general   welfare,   it   is 

Ala.  211;  Concord  R.  Co.  v.  Greeley,  evident  that  the  words  'public  use,' 

17    N.    H.    47.     Mr.    Lewis,    in    his  if   they   are   to   be   construed   as   a 

work  on  Eminent  Domain,  seems  to  limitation,   cannot  be  equivalent  to 

incline  to  the  view  that  the  words  the  general  welfare  or  public  good." 

"  public   use,"  as  used   in  the  pro-  Lewis  on  Eminent  Domain,  §  163. 
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cerniug  or  benefiting  diret^tly  only  a  particular  community.  ^^ 
It  would  seem  that  in  order  to  come  within  the  requirements 
as  to  "  public  use,"  that  the  use  must  be  one,  not  merely  inci- 
dentally of  benefit  to  the  public,  but  one  directly  subservient 
to  public  necessity  or  convenience,  or  a  use  which  concerns 
the  whole  community  in  which  it  exists. ^^  In  order  to  render 
the  use  public,  so  that  the  legislature  may  be  authorized  in 
bestowing  the  power  upon  a  corporation  to  appropriate  private 
property,  the  duty  must  be  expressly  imposed  upon  the  com- 
pany to  serve  all  who  make  reasonable  demands  upon  it.^^ 
The  term  "  public  use  "  also  is  variable,  and  is  not  confined  to 
what  may  have  been  a  public  use  at  the  time  of  the  framing 
of  the  Constitution.  The  changing  conditions,  the  ever-in- 
creasing needs  of  a  growing  community  or  State  are  continually 
presenting  new  demands.  ^^ 

§  273a.  Public  use  —  What  is  —  For  court  to  determine. — 
Although  the  necessity  or  expediency  of  the  exercise  of  the 
right  of  eminent  domain  is  declared  to  be  one  for  the  legisla- 
ture to  determine,  yet  it  is  decided  in  a  recent  case  that  the 
question  whether  the  use  proposed  is  a  public  or  ju-ivate  one  is 
for  the  courts  to  determine,  ind('i)endent  of  the  objects  ex- 
pressed in  the  charter  of  the  corporation  claiming  to  be  the 
recipient  of  the  authority,  or  of  the  statute  purporting  to  con- 
fer it.^^  So  it  is  said  that:  "Whether  the  use  for  which  it 
is  granted  is  a  public  one,  must  in  the  end  be  detennined  by 
the  court."  ^^ 

11  Williams  v.  School  Distritt,  .V.i      Co.   v.    Southern   &   Atlantic   Teleg. 
Vt.  271.  Co.,   53   Ala.   211  j    Concord    R.    Co. 

12  Anderson's  Diet,  of  Law;   Ccn-       v.   Greeley,   17  N.  H.  47. 

tury  Dictionary.  1 5  Grande  Ronde  Electrical  Co.  v. 

i"*  State,  Trenton    &,   Xew    Bruns-  Drake    (Oreg.   1905),  78  Pac.    10:?1. 

wick  Tump.  Co.  v.  Am.  &  European  lo  Brown  v.  Gerald,   100  Me.  351, 

Com.    N.   Co.,   43    X.    J.    L.    381,    1  61    Atl.    785,    per    Savage,    J.     See 

Am.  Elec.  Cas.  344.  also    Rockingham    County    Light    & 

Instate,   Trenton   &   Xew    Bruns-  P.  Co.  v,  Hobbs,  72  N.  H.  531,  58 

wick  Tump.  Co.  v.  Am.  &  European  Atl.  46,  66  L.  R.  A.  581. 

Com.   N.    Co.,   43    N.   J.    L.    381,    1  In     re    Rhode    Island     Suburban 

Am.  Elec.  Cas.  345,  citing  Mills,  21.  Ry.  Co.,  22  R.  L  457,  48  Atl.  591, 

See  also,  Xew  Orleans  M.  &  T.   R.  52  L.  R.  A.  879. 
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§  274.  Public  use  —  Telegraph  company. —  In  one  of  the 
earlier  cases,  the  business  of  con.lueting'  a  line  of  telegraph 
was  said  to  be  a  quasi-public  employment,  one  not  merely  to 
be  exercised  for  the  purpose  of  private  gain,  but  for  the  gen- 
eral benefit  and  welfare  of  the  community.''  The  owner  or 
manager  of  such  a  line  becomes  a  voluntary  agent  or  sen^ant 
of  the  public.  There  can  be  no  discrimination,  but  he  must 
serve  all  alike,  who  make  demands  upon  the  company  for  the 
service  which  it  undertakes  to  render.'^  This  service  being  of 
a  public  nature,''^  one  which  the  company  operating  the  busi- 
ness, must  render  to  all  who  desire  the  benefit  thereof  —  it 
naturally  follows  that  the  business  of  operating  such  a  line  is 
a  public  use,  and  that  the  use  of  the  streets  or  highways  or  the 
appropriation  of  private  property  for  the  construction  and 
operation  of  such  a  line  is  for  a  public  use.^"     "  Tliat  the  tele- 


17  Ellis  V.  American  Teleg.  Co.,  13 
Allen  (Mass.),  22G ;  Allen's  Teieg. 
Cas.  312,  per  Bigelovv,  C.  J.,  cited 
in  True  v.  International  Teleg.  Co., 
UO  Me.  9,  Allen's  Teleg.  Cas.  5.37. 

18  Gray    v.    Western    Un.    Teleg. 
Co.,  87   Ga.   350,   3   Am.   Elec.   Cas. 
622,    623;    13    S.    E.    562;    Ellis    v. 
American      Teleg.     Co.,     13     Allen 
(Mass.),    220,    Allen's    Teleg.    Cas. 
312;     Passmore     v.     Western     Un. 
Teleg.  Co.,  78  Penn.  St.  242,  1  Am. 
Elec.    Cas.    171,    per    Hare,    C.    J. 
"  Telegraph     companies     exercise     a 
public    employment    which    imposes 
upon    them    duties    to    the    public, 
which    give    to    every    person    the 
right   to  have  their   services   in  the 
transmission    of     proper     messages, 
upon  payment  of  the  requisite  con- 
sideration,    and    this    public    duty 
creates  an  obligation,  honestly   and 
faithfully    to    perform    that    duty." 
Gulf,  Col.  &  S.  F.  R.  Co.  V.  Levy, 
59  Tex.  542,  1  Am.  Elec.  Cas.  549, 
per  Stayton,  Ass.  J. 

19  True  V.  International  Teleg. 
Co.,  60  Me.  9,  Allen's  Teleg.  Cas. 
530,  per  Kent,  J.;  Western  Un. 
Teleg.   Co     V.    Guernsey   &.   Scudder 
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Klcc.  L.  Co.,  46  Mo.  App.  120,  3 
Am.  Elec.  Cas.  420;  State  v.  Cen- 
tral N.  J.  Teleph.  Co.,  53  N.  J.  L. 
341,  3  Am.  Elec.  Cas.  546,  21  Atl. 
460;  Pearsall  v.  Western  Un.  Teleg. 
Co.,  124  N.  Y.  256,  3  Am.  Elec. 
Cas.  724,  26  N.  E.  534,  per  Fol- 
lett,    C.    J. 

-"Pierce   v.   Drew,    136   Mass.   75, 
1     Am.    Elec.    Cas.    571.     See    also 
Alabama:     New   Orleans,   Mobile  &, 
Tex.  R.  Co.  v.  Southern  &  Atlantic 
Teleg.  Co.,  53  Ala.  211,  1  Am.  Elec. 
Cas.    190.    Arkansas:     Western  Un. 
Teleg.  Co.  v.  Short,  53  Ark.  434,  3 
Am.  Elec.  Cas.  592,  14  S.  W.  649. 
Xetv     Jersey:      State,     Trenton     & 
New  Brunswick  Turnp.  Co.  v.  Amer- 
ican &  European  News  Co.,  43   N. 
J.    L.    381,    1    Am.    Elec.    Cas.    343. 
Xeio      York:     Eels      v.      American 
Teleph.    &    Teleg.    Co.,    143    N.    Y. 
133,  62  N.  Y.  St,  R.  138,  38  N.  E. 
202,   5  Am.  Elec.  Cas.  92.     Virginia: 
^^■estern  Un.  Teleg.  Co.  v.  Reynolds, 
77   Va.    173,   1   Am.  Elec.  Cas.  487; 
Western  Un.  Teleg.  Co.  v.  Williams, 
86  Va.  696.  3   Am.  Elec.  Cas.   184, 
11   S.  E.  106. 
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graph  is  a  public  use,  and  the  business  of  telegraphy  is  ob- 
viously a  public  business,  is  well  established.  It  is  a  quasi- 
public  employment, —  one  not  merely  exercised  for  the  purpose 
of  private  gain,  but  for  the  general  benefit  and  welfare  of  the 
community.  A  telegraph  company  is  a  public  servant,  which 
must  serve  all  alike  who  make  demands  upon  it,  and  its  right 
to  exercise  the  power  of  eminent  domain  is  recognized  by  our 
statutes  and  by  numerous  decisions  of  the  courts."  ^^ 

§  275.  Public  use  —  Telephone  company. —  The  telephone  is 
now  regarded  as  a  new  means  or  species  of  telegraph.-^  The 
application  of  the  vocal  method  of  transmission  of  intelligence 
and  news,  while  a  change  in  detail,  is  not  one  in  substance  of 
the  business  for  which  telegraph  companies  were  granted  cor- 
porate rights ;  ^^  and  the  rule  that  common  carriers  and  tele- 
graph companies  are  bound  to  serve  the  public  impartially,  ap- 
plies in  the  same  degree  to  telephone  companies.-'*  Likewise 
they  are  both  services  of  a  public  nature  and  come  within  the 
requirement  of  a  public  use.^°  . 

§  276.  Public  use  —  Electric  light  company. —  The  planting 
of  necessars'  poles  and  stringing  of  wires  for  the  purposes  of 
street  lighting  and  supplying  light  to  citizens  is  one  of  the 
uses  to  which  the  streets  of  a  city  may  be  devoted,  and  is  a 
public  use.^^     So  in  a  recent  case  in  Xew  York,  it  is  decided 

21  Postal  Teleg.  Cable  Co.  v.  Ore-  Ch.  Ct. ) ,  1  Ky.  L.  144,  1  Am.  Elec. 
gon   S.   L.  R.   Co.,  23   Utah  474,  65       Cas.  305. 

Pae.    735,   738,   per   Hall,   J.,   citing  -s  Irwin       v.       Great       Southern 

Rev.  St.  3588,  subsec.  8 ;  Joyce  Elec.  Teleph.  Co.,  37  La.  Ann.  63,  1  Am. 

Law,  §  274;  Lewis  Em.  Dom.,  §172.  Elec.     Cas.    709;     State,     Duke     v. 

22  American  Teleph,  &  Teleg.  Co.  Cent.  N.  J.  Teleph.  Co.,  53  N,  J. 
V.  Pearce,  71  Md.  535,  18  Atl.  910;  L.  341,  3  Am.  Elec.  Cas.  546,  549, 
Central  Penn.  Teleph.  &  Supply  Co.  21  Atl.  640;  Readfield  Teleph.  & 
V.  Wilkesbarre  &  West  Side  Ry.  Teleg.  Co.  v.  Cyr,  95  Me.  287,  49 
Co.,  11  Penn.  Co.  Ct.  Rep.  417,  4  Atl.  1047,  7  Am.  Elec.  Cas.  820,  822; 
Am.  Elec.  Cas.  262.  State  ex  rel.  Laclede  Gas  L.  Co.  v. 

23  State,  Duke  v.  Central  N.  J.  Murphy  (Mo.,  1895),  5  Am.  Elec. 
Teleph.  Co.,  53  N.  J.  L.  341,  3  Am.  Cas.   82,  per  Macfarlane,  J. 

Elec.  Cas.  549,  21   Atl.  460.  26  Levis  v.  Newton,  75  Fed.  884; 

24  Central  Un.  Teleg.  Co.  v.  State  ex  rel.  St.  Louis  Under- 
Swoveland,  14  Ind.  App.  341,  42  N.  ground  Service  Co.  v.  Murphy,  134 
E.  1035;  Louis\nlIe  Transfer  Co.  v.  Mo.  548,  34  L.  R.  A.  369,  34  S.  VV. 
Am.    Dist.    Teleph.    Co.     (Louisville  51,  6  Am.  Elec.   Cas.   77.   per  Mac- 
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that  the  furnishing  of  electricity  for  the  use  of  the  inhabitants 
in  a  thickly  settled  and  extensive  territory  for  illnniiiiating 
purposes,  and  for  the  use  of  extensive  street  surface  railroads, 
constitute  a  public  use  within  the  definition  of  tluit  term  as 
used  with  reference  to  the  right  of  eminent  domain.- ' 

§  277.     Public  use  —  Subway. —  It  is  held  that  the  construc- 
tion of  a  subway  under  city  streets,  which  upon  its  comple- 
tion is  to  be  leased  to  a  street  railway  company  for  the  pur- 
pose of  carrying  passengers  of  the  company,  is  for  public  use, 
and  that  the  legislature  has  power  under  the  Constitution  to 
order  taxation  for  the  same.^s     But  where  a  city  undertook  to 
make  an  exclusive  grant  to  a  company  of  the  right  to  construct 
a  subway  for  the  purpose  of  placing  the  wires  of  electrical  com- 
panies therein,  giving  such  company  the  exclusive  control  and 
management  of  the  same  for  a  p(>riod  of  fifty  years,  the  court, 
althoitgh   the   company    contended   that   it   was   under  the   or- 
dinance declared  to  be  a  common  carrier,  and  that  its  employ- 
ment was  of  a  public  nature,  held  that  it  was  not  for  a  public 
use,    and    that   only    a   private    business    was    contemplat(Hl.2» 
The  subway  in  this  case  was   held   to  be  merely  an   instru- 
mentality for  private  gain,  by  the  means  of  which  others  might 
subserve  the  public  interest.     It  was  declared  that  it  was  the 
electric  wires,  the  uses  of  which  were  of  a  public  character  and 
not  the  subway,  and  the  court  held  that  a  single  instrument, 
though  a  necessary  part  of  a  public  work,  is  not  a  public  in- 
strumentality,   for   the   manufacture   of   which   the   power   of 
eminent  domain  could  be  exercised,  even  by  the  State.     In  a 
later  case,  however,  in  this  State,  this  decision  was  overruled, 
it  being  declared  that  such  a  corporation  is  not  a  mere  pri- 
vate one  for  personal  gain  only,  but  that  the  business  in  which 
it  is  engaged  is  for  the  benefit  of,  and  used  for  the  benefit  of, 
the  general  public,  and  that  the  use  of  the  streets  by  a  com- 
pany of  this  character  for  such  a  purpose  is  a  public  one.^"^ 

farlane,    J.      But    see    McLean    v.  -^  State  ex  rel.   St.  Louis  Under- 

Brush    Elec.    Lighting    Co.,    9    Cin.  ground  Service  Co.  v.  Murphy,   134 

Law  Bull.  65,  1  Am.  Elec.  Cas.  483.  Mo.  548,  34  L.  R.  A.  369,  34  S.  W. 

27  In  re  Niagara  L.  &  O.  Power  51,  6  Am.  Elec.  Cas.  64. 

Co.    (N.  Y.  App.  Div.,  1906),  97  N.  3 o  State  ex  rel.  National  Subway 

Y.  Supp.   853.  Co.  V.  St.  Louis.  145  Mo.  551,  46  S. 

28  Prince    v.    Crocker,    160    Mass.  W.  981,  7  Am.  Elec.  Cas.  195. 
347,  44  X.  E.  446,  32  L.  R.  A.  610. 
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In  reference  to  subways  or  conduits  generally,  it  may  be  re- 
marked that  the  fact  that  the  wires  are  placed  underground 
does  not  render  the  use  thereof  any  less  a  public  use.  Xor 
is  it  a  cessation  of  the  use  of  the  streets,  since  whether  that 
use  be  above  the  surface  or  below,  it  must  still  be  of  a  public 
character  and  such  as  not  to  interfere  with  travel  and  the  gen- 
eral right  of  the  public  therein.  And  it  would  seem  that  a 
subway,  constructed  for  the  purpose  of  placing  the  wires  of 
one  or  more  electrical  companies  therein,  would  be  for  the  pub- 
lic benefit  and  a  public  use.  In  this  connection,  it  may  also 
be  stated  that  the  placing  of  electrical  wires  underground  may 
be  required  under  the  police  power  of  the  State. ^^ 

§  278.  Public  use  —  Street  railways. —  Streets  and  high- 
ways are  dedicated  to  the  use  of  the  traveling  public,  and 
street  railways,  which  are  for  the  purpose  of  facilitating  travel, 
imi)()se  no  additional  burden  upon  the  abutting  owner,^-  and 
are  a  public  use. 

§  278a.  Public  Use  —  Power  house  for  street  railway. —  In 
a  case  in  Rhode  Island,  it  is  decided  that  the  use  of  land  for 
a  power  house  by  a  street  railway  company  for  the  purpose 
of  generating  electricity  for  its  lines  is  not  a  public  use,  for 
wliich  private  property  may  be  condemned.  Tlie  company  was 
by  the  act  of  incorporation  authorized  to  acquire  by  condem- 
nation such  lands  in  any  town  as  said  company  might  take,  in 
manner  provided,  for  its  corpf»rate  purposes,  prf»vided  also  that 
the  question  whether  the  lands  were  necessary  for  its  cor- 
porate purposes  should  be  first  determined  by  the  court.  Tlic 
judge  who  heard  the  application  decided  that  the  taking  was 
necessary  and  was  for  a  public  use,  and  the  land  owner  peti- 
tioned for  a  new  trial  on  the  ground  of  error  in  the  findings. 
The  court,   in   reaching  the   conclusion   above,   mentioned   the 

•■'1  Western  Un.  Teleg.  Co.  v.  883,  3  N.  Y.  Supp.  777,  2  Am.  Elec. 
Mayor  of  City  of  New  York,  38  Cas.  187;  Prentice  on  Police  Power, 
Fed.  552,  2  Am.  Elec.  Cas.  195;  p.  183.  See  chap.  XX,  post. 
State  ex  rel.  St.  Louis  Underground  32  See  chaps.  XVI,  XVII,  Corn- 
Service  Co.  V.  Murphy,  134  Mo.  pensation;  Canastota  Knife  Co.  v. 
548.  34  L.  R.  A.  36f),  34  S.  W.  51,  Xewinjrton  Tramway  Co.,  09  Conn, 
(i  Am.  Elec.  Cas.  64:  United  States  146,  36  Atl.  1107. 
llluiii.  Co.  V.  lless,  19  N.  Y.  St.  K. 
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cases  of  taking  land  for  engine  houses,  car  houses,  and  repair 
shops  on  steam  railroads,  and  sought  to  distinguish  this  class 
of  cases  from  the  case  hefore  it,  and  said:     "These  buildings 
must  necessarily  be  contiguous  to  tlie  railroad  ;  and  while   the 
public  may  not  use  the  buildings  as  such,  yet  they  are  of  such 
a  character  that  without  them  the  public  could  not  adequately 
use  the  railroad  itself.      They  are,  in  fact,  a  part  of  the  rail- 
road.     In  some  cases  laud  for  the  storage  of  wood  and  coal 
for  steam  railroads  has  been  held  to  be  taken  for  a  public  use. 
In  all  these  cases,  however,  a  particular  location  is  nuide  nec- 
essary because  of  the  re(|uirements  of  a  steam  railroad.      Argu- 
ing from  such  cases,  the  petitioner  claims  that   it   is  equally 
entitled,  under  its  charter,  to  condemn  land,  anywhere  in  the 
i'nuv  counties  named,  for  a  powt-r  house  and   foi-  coal  pockets. 
The  wide  area  of  location  at  once  suggests  the  difference  be- 
tween the  freedom  of  choice  in  this  case  and  the  imperative 
necessity  which  is  usually  found  on  steam  railroads  for  a  par- 
ticular  location.      *     *     *     The   argument   is    that    jxnver    is 
absolutely  essential  to  run  the  cars,  and  that  this  concludes  the 
question  of  necessity  for  a  power  house ;  that  there  can  be  no 
power  without  coal,  and  hence  the  necessity  of  coal  pockets. 
We  may  readily  grant  that  these  are  things  which  the  company 
must  supply  in  order  to  run  its  road,  but  it  does  not  follow 
that  the  company  has  the  power  to  take  private  property  for 
these  purposes.     The  public  has  no  interest  in  the  source  of 
supply,  whether  the  power  is  purchased  as  some  of  it  is  at 
present;  or  whether  each  branch  of  the  road  has  its  own  sta- 
tion, as  is  now  the  case  with  two  branches;  or  whether  there 
is   one   central   station,   which   is   sought   for   in   this   j)roceed- 
ing."  ^^     Although  nmch  is  said  in  the  opinion  as  to  the  wide 
area  over  which  the  company  claimed  the  right  to  exercise  its 
choice  of  a  location  for  a  power  house,   yet  the  case  clearly 
seems  to  stand  for  the  principle  that  use  of  land  for  a  power 
house  for  the  furnishing  of  electricity  to  operate  a  street  rail- 
way, is  not  a  public  use.     With  such  a  conclusion,  however, 
it  is  rather  difficult  to  agree.  .  As  is  said  in  a  recent  decision 
referring  to  this  case :     "  A  powder  house  or  something  answer- 
ing the  same  purpose,  is  as  essential  to  the  public  service  as  is 

:■•■■••  In   re    Rhode    Island    Snl)Uii)au     Ey.  Co.,  22  R.  1.   457,  459,  48  Atl. 
591,  52  1>.  R.  A.  879,  per  Stiness,  J. 
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the  track  itself."  ^^  And  it  would  seem  tliat  the  rule  whieli 
shoukl  prevail  in  such  cases  woukl  be  tliat  a  street  railway 
company  which  has  been  duly  authorized  to  construct  and 
maintain  an  electric  street  railway  would  have  the  power  to 
acquire  by  eminent  domain  such  land  as  would  be  necessary  for 
the  construction  of  a  power  house  to  generate  electricity'  for 
the  operation  of  its  line.  The  street  railway  is  in  aid  of  travel 
and  is  a  public  use.  Without  the  necessary  power  to  propel 
its  cars  the  franchise  is  of  no  value.  A  street  railway  line 
or  system  consists  not  only  of  the  cars,  tracks,  and  appliances, 
but  of  that  which  furnishes  the  motive  power.  Where  the 
line  is  operated  by  electricity,  there  must  be  a  place  to  generate 
the  electricity  and  land  used  for  that  purpose  should  be  con- 
sidered as  devoted  to  a  public  use  as  well  as  the  cars  and 
tracks. 


§  i^Tsb.  Public  use  —  Dam  to  utilize  water  power  to  generate 
electricity  for  street  railway  —  Right  of  individual. —  The  erec- 
tion by  a  power  company  of  a  dam  and  the  consequent  flow- 
age  of  the  lands  of  individuals  for  the  purpose  of  utilizing 
the  water  power  to  generate  electricity  for  the  operation  of  a 
railroad  is  not  a  public  use  which  will  authorize  the  exercise 
of  the  right  of  eminent  domain,  there  being  nothing  to  obli- 
gate the  power  company  to  serve  the  railroad  or  to  give  equal 
advantages  to  all,  though  it  is  true  that  the  railroad  is  under 
the  obligation  to  serve  the  public. "^^ 

34  Rockingham  County  Light  &  &  Hinesburgh  railroad.  It  was  also 
P.  Co.  V.  Hobhs,  72  X.  II.  531,  53r,,  allcgcl  tliat  the  raising  of  the  dam 
58  All.  4G,  GO  L.  11.  A.  581,  per  would  flow  the  land  of  other  own- 
Chase,   J.  crs   with   whom   tlie   petitioner   was 

35  Avery  v.  Vermont  Electric  Co.,  unable  to  agree  as  to  the  damages 
75  Vt.  235,  54  Atl.  17!).  8  Am.  and  he  prayed  that  he  might  °be 
Elee.  Gas.  171,  59  L.  R.  A.  817,  98  permitted  to  raise  said  dam,  and 
Am.  St.  R.  818.  The  petition  in  for  the  appointment  of  commi'ssion- 
this  case  alleged  that  the  petitioner  ers  to  ascertain  the  damages.  It 
was  the  owner  in  trust  of  a  cer-  was  moved  that  the  petition  be  dis- 
tain  mill  property  on  the  Winoo-  missed  because  it  did  not  appear 
ski  River,  that  he  desired  to  erect  a  from  the  allegations  that  the  flow- 
dam  of  a  certain  height,  and  that  age  would  be  a  public  benefit,  or 
he  proposed  to  use  the  water  power  such  a  public  benefit  as  would  war- 
so  provided  in  generating  electricity  rant  the  taking  under  the  constitu- 
for  the  operation  of  the  Burlington  tion,  and  tiio  motion  was  sustained 
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§  278c.  Public  use  —  Generating  and  distributing  electricity 
for  heat  and  power. —  Tlie  qiiostion  wlietlior  the  use  of  land 
for  the  purpose  of  generating  and  distributing  electricity  for 
heat  and  power  is  a  ])ublic  use,  is  one  which  has  not  as  yet 
been  so  definitely  determined  as  to  warrant  the  statement  of 


by  Die  county  court.  By  statute  in 
Vennont  (c.  159  of  Vermont  Stat.), 
it  was  provided  that  one  wlio  de- 
sires to  set  up  or  continue  a  mill 
or  manufactory  on  his  land,  and 
to  erect  or  continue  to  raise  a  dam 
to  obtain  water  therefor,  and  there- 
by flow  the  lands  of  anotlier  per- 
son, may  secure  the  riglit  to  do  so 
in  the  manner  there  provided,  if 
commissioners  appointed  for  that 
purpose  or  the  court  itself  shall 
find  "  that  the  flowing  of  the  land 
as  proposed  will  be  a  public  bene- 
fit." The  court  assumed,  for  the 
purpose  of  the  discussion  that  a 
plant  for  the  generation  of  electric- 
ity was  a  manufactory',  within  the 
meaning  of  the  statute.  It  then 
said :  "  Tiie  first  question  for  con- 
sideration, as  stated  by  the  peti- 
tioner, is  whether  the  application 
of  water  power  to  the  generation 
of  electricity  for  use  in  the  opera- 
tion of  a  railroad  is  such  a  public 
benefit  as  will  justify  an  exercise 
of  the  right  of  eminent  domain  un- 
der the  provisions  of  this  chapter. 
But  this  statement  of  the  inquiry 
is  hardly  broad  enough  for  our  pur- 
pose, for  this  assumes  that  the 
statute  names  a  constitutional 
ground  of  condemnation,  and  pro- 
poses to  test  the  petitioner's  right 
by  inquiring  whether  his  case  is 
within  its  terms.  A  more  accurate 
statement  of  the  question  would  be 
whether  this  is  a  public  use,  with- 
in the  meaning  of  the  constitution, 
for  no  finding  of  public  benefit  un- 
der the  statute  can  avail  unless  the 
statute  and  the  constitutional  pro- 
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vision  are  brought  together  by  con- 
struction. Tlie  argument  of  the  jic- 
titioner  is  an  earnest  plea  for  a  lib- 
eral construction  of  the  term  '  pub- 
lic use.'  It  is  evidently  considered 
that  the  term  '  public  benefit '  is  a 
better  expression  of  what  is  meant, 
and  cases  are  cited  where  it  is  said 
that  'public  use'  is  synonymous 
with  that  term.  *  *  *  It  is 
urged  that  the  use  of  electricity  has 
become  so  important  to  the  prosper- 
ity and  development  of  the  State 
that  the  utilization  of  our  water 
powers  for  its  production  ought  to 
be  regarded  as  a  public  necessity. 
*  *  *  Our  only  decision  upon 
the  flowage  law  is  found  in  Tyler  v. 
Beacher,  44  Vt.  648,  8  Am.  Rep. 
398.  It  was  there  held  that  the 
owner  of  a  grist  mill,  wlio  was  un- 
der no  obligation  to  grind  for  the 
public,  could  not  flow  the  lands  of 
another  to  increase  his  power,  for 
the  reason  that  the  use  was  pri- 
vate. *  *  *  But  it  is  said  that 
the  purpose  of  this  condemnation  is 
to  provide  motive  power  for  a  rail- 
road, and  that  the  railroad  is  un- 
questionably a  public  servant. 
Treating  this  case  as  if  the  appli- 
cation were  by  the  railroad  com- 
pany itself,  the  reasoning  of  this 
court  in  Eldridge  v.  Smith,  .34  Vt. 
484,  is  decidedly  against  the  riglit. 
The  distinction  between  taking  tlie 
land  necessary  for  the  road,  and 
the  taking  of  property  for  use  in 
flie  production  of  the  means  to  lie 
employed  in  carrying  it  on,  is  there 
clearly  pointed  out.  But  it  is  not 
necessary   to   resort  to   an  applica- 
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a  generally  accepted  rule.  It  is  considered  in  a  recent  case 
in  Xew  Hampshire,  where  a  corporation  which  was  formed 
under  the  general  law  as  to  electrical  corporations,^^  sought 
to  condemn  land  for  the  construction  of  its  line.  In  the  loca- 
tion filed  by  it,  it  was  stated  that  "  there  are  to  be  transmitted 
along  and  upon  said  wires  a  high  potential  current  to  be  used 
in  operating  street  railroads,  for  power,  lighting,  and  for  other 
purposes ;  and  other  weaker  currents  may  be  transmitted 
along  and  upon  said  line  for  various  purposes."  The  real 
purpose  was  to  furnish  power  for  the  operation  of  street  rail- 
way lines,  and  the  plaintiff,  over  whose  land  the  line  was  to 
cross,  contended  that  the  use  proposed  was  not  a  public  use 
for  which  his  land  might  be  taken  by  eminent  domain.  It 
was,  however,  decided  that  the  use  of  land  for  collecting,  stor- 
ing, and  distributing  electricity,  for  the  purposes  of  supplying 
power  and  heat  to  all  who  may  desire  it  is  a  public  use,  and 
that  the  company  might  exercise  the  right  of  eminent  domain 
to  acquire  the  land  needed  for  such  purpose.^^  But  in  a  case 
in  Maine  the  question  is  considered  whether  the  manufactur- 
ing, generating,  selling,  distributing  and  supplying  of  elec- 
tricity for  manufacturing  or  mechanical  purposes  is  a  public 
use  for  which  private  property  may  be  taken  under  the  power 
of  eminent  domain,  and  it  is  there  decided  that  it  is  not  a 
public  use  which  will  authorize  the  exercise  of  the  power  to 

tion  of  this  doctrine  for  the  reason  formation    of    corporations    for   the 

of  the  decision  in  Tyler  v.  Beacher  purpose   of   "  manufacturing,   creat- 

is  controlling  here.     If  the  petition-  ing,     furnishing     and     selling     for 

er's  purpose  were  found  to  be  as  al-  lighting,     manufacturing,      heating, 

legcd,   this   would  not   meet  the  re-  transportation,   propulsion    of    cars, 

quirement.     It  is  true  that  the  rail-  machines,  and   engines,   and   for   all 

road    must    serve    the    public,    but  mechanical,    commercial,    and    busi- 

theve  is  nothing  that  binds  the  pe-  ness    purposes,    electricity    and    gas 

titioner  to  serve  the  railroad.     And  and  all  other  illuminants  and  mo- 

if  we  look  to  some  direct  service  of  tive     powers;     to     set     poles     and 

the  general  public,  there  is  nothing  stretch  wires  to  conduct  and  trans- 

that    binds    the    petitioner    to    give  mit   the    same,    and    to   install    and 

equal   advantages  to  all,"  per  Mun-  lay   all   necessary  means   or   instru- 

son,  J.  mentalities   for   conducting,   storing 

See  State  ex  rel.  Tacoma   Indus-  and  transmitting  the  same." 
trial  Co.  v.  White  River  Power  Co.,  37  Rockingham    County    Light    & 

39   Wash.    648,.   82   Pac.    15.  P.  Co.  v.  Hobbs,  72  N.  H.  531,  58 

3<i  P.  S.  e.  147,  providing  for  the  Atl.  46,  66  L.  R.  A.  581. 
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condemn  private  property.^^  The  court,  in  its  opinion,  enters 
into  a  lengthy  discussion  of  what  is  a  public  use  and  declares 
that  there  must  be  something  more  than  mere  public  benefit 
or  convenience  to  render  the  proposed  use  a  public  one,  which 
will  justify  the  taking  of  private  property  against  the  will  of 
the  owner.^^  In  this  connection,  it  may  be  ])ertinent  to  re- 
mark that  the  use  of  land  for  the  erection  of  a  power  house 
to  generate  electricity  for  heating  purposes  might  be  within 
the  meaning  of  the  term  public  use,  for  it  might  be  a  use 
which  concerned  the  whole  community  and  one  directly  sub- 
servient to  public  necessity  and  convenience  as  much  so  as  the 
supplying  of  gas  or  electricity  for  lighting  purposes.  On  the 
other  hand,  however,  the  generating  of  electricity  for  the  sup- 
ply of  power  could  hardly  be  one  which  concerned  the  whole 
community  or  subserved  public  necessity  or  convenience. 
True,  it  might  be  to  the  advantage  of  a  community  in  a  cer- 
tain way,  but  only  incidentally  and  perhaps  no  more  so  or  to 
such  an  extent  as  many  business  or  manufacturing  industries 
might  be.  It  would,  therefore,  seem  that  the  generating  and 
supplying  of  electricity  for  power  would  not  be  a  public  use 
and  that  a  corporation  formed  for  these  purposes  only  could 
not  exercise  the  power  of  eminent  domain  to  appropriate  the 
property  of  an  individual  against  his  will. 

38  Brown  v.  Gerald,  100  Me.  351,  that  by  converting  water  power 
61  Atl.  785.  into   electric   power    it   can    be    car- 

39  The  court  said  in  this  connec-  ried  great  distances  and  applied 
tion:  "We  think  there  is  nothing  more  economically  and  profitably, 
in  the  creation  and  distribution  of  In  tliat  way  the  use  of  power 
power  for  manufacturing  enter-  may  be  made  more  convenient.  It 
prises,  no  matter  how  great  their  may  tend  to  the  building  of  more 
general  utility,  which  makes  it  mills,  or  larger  ones.  It  may  be 
'  alike  proper,  useful  and  needful '  incidentally  a  public  benefit.  But 
for  the  government  to  provide  for  it.  it  is,  nevertheless,  in  its  legal  as- 
They  are  clearly  private  enterprises,  pect,  merely  an  aid  to  private  en- 
built  up  by  private  capital  for  pri-  terprise.  To  enable  the  right  of 
vate  gain.  They  are  not  subject  to  eminent  domain  to  be  exercised  in 
governmental  regulation  as  public  such  behalf  would  be  taking  ttie 
enterprises.  Their  promoters  and  property  of  one  private  person  for 
owners  manage  them  to  suit  them-  the  use  of  another  privato  person, 
selves,  so  long  as  they  do  not  in-  and  this  has  been  denominated,  '  not 
terfere  with  the  rights  of  others.  legislation,  but  robbery,' "  per  Sav- 
*     *     *     It   is   not   enough   to   say  age,  J. 
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§  278d.     Use  both   public   and   private  —  Plant   to    generate 
electricity. —  The  power   of   eminent   domain   cannot   be   exer- 
cised by  an  electrical  corporation  for  a  use  which  is  both  a 
public  use  and  a  private  benefit,   and  the  private  benefit  so 
clearly  dominates  the  public  use  that  the  exercise  of  the  power 
would  be  equivalent  to  the.  taking  of  private  property  for  a 
])rivate  use,  which  cannot  be  done.     So  it  has  been  decided 
that  power  of  eminent  domain  can  not  be  conferred  upon  a 
corporation  to  condemn  land  for  the  construction  of  a  plant 
to  manufacture  and  generate  water  power,  electrical  or  other 
power,   light  or  heat,    and  to   utilize   and   transmit   and   dis- 
tribute such  power,  light  or  heat  to  any  place  or  places  for  its 
own  use  or  for  the  use  of  other  individuals  or  corporations,  it 
being  declared  that  not  only  is  the  public  benefit  to  spring 
from  the  use  to  which   the  company  proposes   to   devote  its 
property  vague,   indefinite   and  uncertain,  but  that  from  the 
plain  language  of  the  charter,  the  public  use  of  the  property 
or  any  use  of  it  by  the  public  may  be  gainsaid,  or  denied  or 
withdra^vn  by  the  company  at  its  will,  since  it  is  authorized 
to  use,  not  only  a  part,  but  the  entire  product  of  the  work  or 
works  it  proposes  to  establish  for  its  own  use  or  benefit. ^"^ 

§  2T8e.  Riglit  of  telegraph  company  to  condemn  part  of  rail- 
road right  of  way. —  As  has  been  stated  in  another  part  of  this 
work,  no  authority  was  conferred  upon  telegraph  companies  by 
the  Post  Roads  Act  to  exercise  the  power  of  eminent  domain, 
though  in  most  states  such  power  exists  by  virtue  of  a  State 
statute. '**^^  The  question,  however,  has  arisen  in  many  juris- 
dictions whether  a  telegraph  company  may,  under  a  statute 
conferring  the  power  of  eminent  domain  in  general  terms  upon 
such  companies,  condemn  a  portion  of  the  right  of  way  of  a 
railroad  company.  The  right  to  exercise  such  power  in  this 
class  of  cases  does  not,  it  has  been  contended,  exist  under 
such  a  statute,  on  the  gi-ound  that  the  railroad  right  of  way 
is  devoted  to  a  public  use  and  cannot  be  condemned  for  an- 
other public  use  under  a  general  grant  unless  it  was  abso- 
lutely necessary  to  the  exercise  of  the  power  granted.     The 

4oFalkburg   Power   &   M.    Co.   v.  toaSee  §   53,  herein. 

Alexander,    101    Va.    98,    43    S.    E. 
194. 
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courts,  however,  while  they  recognize  that  this  rule  is  to  a  cer- 
tain extent  controlling  in  many  cases,  where  it  is  sought  to 
condemn  property  already  devoted  to  a  i)ublic  use,  yet  they 
have  generally  decided  that  it  is  subject  to  this  (]iuilificati«»n, 
that  is,  provided  that  the  proposed  use  materially  interferes 
with,  or  injures  or  destroys  the  use  to  which  such  property  is 
already  devoted.  It  may,  therefore,  be  stated  as  a  general 
rule,  recognized  by  the  courts  in  which  this  question  has 
arisen,  that  a  telegraph  company  upon  which  the  power  of 
eminent  domain  has  been  conferred  in  general  terms,  may,  by 
virtue  of  such  power,  condemn  a  portion  of  the  right  of  way 
of  a  railroad  company  for  the  construction  of  its  line,  provided 
it  does  not  thereby  materially  impair  or  interfere  with  the 
operation  of  the  railroad.  And  the  courts  in  enunciating  this 
principle  have  generally  recognized  the  fact  that  a  telegraph 
line  constructed  along  the  right  of  way  of  a  railroad  company 
is  not  a  material  imjiairment  of,  or  interference  with,  the  opera- 
tion of  the  railroad."*^ 


^^  United  stales:  Postal  Teleg. 
Cable  Co.  V.  Oregon  Short  Line  11. 
Co.,  114  Fed.  787;  Oregon  Short 
Line  W.  Co.  v.  Postal  Teleg.  Cable 
Co.,  Ill  Fed.  843,  49  C.  C.  A.  6G3. 
Postal  Teleg.  Cable  Co.  v.  Cleve- 
land C.  C.  &  St.  L.  R.  Co.,  94  Fed. 
234;  Postal  Teleg.  Cable  Co.  v. 
Southern  Ry.  Co.,  89  Fed.  190. 
Alabama:  New  Orleans,  Mobile  & 
T.  R.  R.  Co.  V  Southern  &  Atlan- 
tic Teleg.  Co.,  53  Ala.  11.  Illinois: 
St.  Louis  &  Cairo  R.  R.  Co.  v.  Pos- 
tal Teleg.  Co.,  173  111.  508,  51  N. 
E.  382.  Louisiana:  Postal  Teleg. 
Cable  Co.  v.  Morgan's  L.  &  T.  R.  R. 
&  S.  Co.,  49  La.  Ann.  58,  21  So. 
183.  Mississippi:  Louisville  N. 
O.  &  T.  Ry.  Co.  V.  Postal  Teleg. 
Cable  Co.,  08  Miss.  806,  10  So.  74. 
Tennessee:  ^Mobile  &  O.  R.  Co.  v. 
Postal  Teleg.  Cable  Co.,  101  Tenn. 
62,  40  8.  W.  571,  41  L.  R.  A.  403. 
Texas:  Fort  Worth  &  R.  G.  R. 
Co.  V.  Southwestern  Teleg.  & 
Teleph.  Co..  90  Tex.  160,  71  S.  W. 
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270,  00  L.  R.  A.  145.  Utah:  Pos- 
lal  Teleg.  Cab'e  Co.  v.  Oregon  S. 
L.  i{.  Co.,  23  Utah,  474,  65  Pac. 
7:i5,  739. 

In  Indiana  it  has  been  decided 
that  the  federal  statute,  §  5263 
Rev.  St.  U.  S.,  authorizing  tele- 
graph companies  to  construct  and 
maintain  lines  over  post  roads 
of  the  Unittxl  States,  aided  by  Rev. 
Stilt,  of  Ind.  (Burns),  1901,  § 
5501,  conferring  upon  such  com- 
panies the  rigiit  of  eminent  domain, 
authorizes  a  telegraph  company,  in- 
corporated under  the  laws  of  that 
State,  to  acquire  a  riglit  of  way 
over  and  along  a  railroad  right  of 
way,  such  uses  not  being  inconsist- 
ent. Postal  Teleg.  Cable  Co.  v. 
Chicago,  Ind.  &  L.  R.  Co.,  30  Ind. 
App.  654,  66  X.   E.   919. 

A  statute  conferring  the  right  to 
construct  "  along  and  parallel  "  to 
a  railroad  is  to  be  construed  as 
conferring  the  right  to  construct  a 
telegraph  line  over  a   railroad  com- 
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§  2Y8f.     Same   subject   continued  —  Decisions. —  In   a  recent 
case  in  Texas,  it  was  contended  that  the  grant  of  the  power  of 
eminent  domain  in  general  terms  did  not  include  the  right  to 
take  property  already  devoted  to  a  public  use,  unless  it  was 
absolutely  necessary  to  the  exercise  of  the  power  granted,  and 
that  as  the  statute  had  not  expressly  conferred  the  right  of  con- 
demnation asserted,  the  plaintiff  must  show  such  absolute  ne- 
cessity, that  is,  that  its  line  could  not  be  practically  constructed 
in  any  other  way.     The  court,  however,  held  that  the  rule  of 
construction  contended  for  applied  to  cases  where  the  second 
use  to  which  the  property  is  sought  to  be  put  will  destroy,  or, 
at  least,  materially  interfere  with  that  to  which  such  prop- 
erty has  been  previously  devoted.     And  it  w^as  said :     "  When 
this  is  the  situation,  courts  refuse  to  hold  that  the  legislature, 
by  a  mere  general  grant  of  the  power  to  enter  upon  and.  con- 
denm  land,  intended  to  authorize  the  destruction  or  material 
impairment  of  an  already  established  public  use,  unless  it  ap- 
pears that   the  power  last  conferred   can   be   exercised   in   no 
other  practical  way.     In  such  cases,  the  power  is  to  be  im- 
])lic<l,  and  cannot  be  implied  from  anything  less  than  practical 
necessity.     But  all  authority  concedes  the  power  of  the  legis- 
lature to  authorize  the  talking  of  property  which  has  already 
been  condemned  to  public  use,  and  we  must  therefore  look  to 
the   law  to  see  if  the  power  here  in  question  has  been  con- 
ferred." ■'^     So  in  a  case  in  Indiana,  it  is  declared  that  "  Un- 

pany's  right  of  way.     Postal  Telog.  taining     n.agnolic     tolograph     lines 
Cable    Co.    v.    Morgan's    Louisiana  are    authorized    to    set    their    poles, 
&    T.    R.    I{.    &    S.    S.    Co.,    49    La.  piers,    abutments,    wires    and    other 
Ann.   58.  21   So.   18:5;    Postal  Teleg.  fi.xtures  along,  upon  and  across  any 
Cable  Co.  v.   Farmville  &  P.   R.   H.  of    tiio    public    roads,    streets    and 
Co.,  96  Va.  GOl,  .32   S.   E.  468,  dis-  waters  of  this  State,  in  sucli   man- 
approving  Postal  Teleg.  Co.  v.  Nor-  ner  as  not  to  incommode  the  public 
folk   &  W.   i;.   R.   Co.,   88   Va.   920,  in  the  use  of  suoh  roads,  streets  and 
14  S.  E.  803.  waters."     "Art.     609:      Suoh     com- 
42  Fort  Worth  &   R.  G.  R.  Co.  v.  panies  are  also  authorized  to  enter 
Southwestern  Teleg.  &  Teleph.  Co.,  upon  any  lands,  whether  owned  by 
96   Tex.    160,   71   S.   W.   270,   60   L.  private    persons    in    fee    or    in    any 
R.   A.    145,   per   Williams,    constru-  less   estate,   or   by   any   corporation, 
ing  Rev.   Stats.,  arts.  698   and   699,  whether  acquired  by  purchase  or  by 
which    provided   as   follows:     "Art.  virtue  of  any  provision  in  the  char- 
698:     Corporations   created   for   the  tor    of    such    corporation,    for    the 
purpose  of  constructing   and   main-  purpose  of  making  preliminary  sur- 
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dor  the  <^OTioral  grant  of  authority  to  eondonin,  given  to  telo- 
graph  eonii)aniGs,  such  as  is  given  in  this  State,  the  telcgrapli 
company  may  show  the  nature  of  the  two  nses,  together  with 
any  facts  which  show  that  the  two  uses  may  co-exist, —  the 
latter  use  without  materially  interfering  witli  or  impairing 
the  first  use, —  and  if  the  court,  u]um  all  llic  facts,  finds  that 
the  two  uses  can  co-exist,  it  is  the  duty  of  the  court  to  hold 
that  the  condemnation  may  be  had  under  the  general  grant  for 
the  purpose.  And  while  we  are  not  prepared  to  say  that  the 
court  should  take  judicial  knowledge  of  the  fact,  as  a  matter 
of  common  and  general  information,  that  the  construction  of 
a  telegraph  line  upon  the  right  of  way  of  a  railway  company 
is  not  an  interfence  or  injury  to  the  use  to  which  the  prop- 
erty is  already  devoted,  yet  it  is  true  that  in  most  instancea 
where  the  question  has  reached  the  courts  it  has  been  held 
that  the  two  uses  were  not  inconsistent,  and  the  telegraph 
companies   have  been  permitted    to   condemn    and   acquire   an 


veys  and  examinations  with  a  view 
to  the  erection  of  any  telegraph 
lines,  and  from  time  to  time  to  ap- 
propriate so  mucli  of  said  lands  as 
may  be  necessary  to  erect  such 
poles,  piers,  abutments,  wires  and 
other  necessary  fixtures  for  a  mag- 
netic telegraph,  and  to  make  such 
changes  of  location  of  any  part  of 
said  lines  as  may  from  time  to 
time  be  deemed  necessary,  and 
shall  have  a  right  of  access  to  con- 
struct said  line,  and,  when  erected, 
from  time  to  time  as  may  be  re- 
quired to  repair  the  same,  and 
may  proceed  to  obtain  the  right  of 
way,  and  to  condemn  lands  for  the 
use  of  the  corporation  in  the  man- 
ner provided  by  law  in  the  case  of 
railway  corporations." 

The  courts  in  construing  these 
acts,  said  in  part;  "If  it  be  said 
that  the  power  given  is  only  a  gen- 
eral one  and  can  not,  under  the 
rule  of  construction  stated,  be  held 
to    refer    to    property    held    by   cor- 


porations for  public  purposes,  how 
can  we  accoiznt  for  the  use  of  this 
language,  at  once  so  comprehensive 
and  so  particular.  *  *  *  \Yg 
nuist  assume  that  this  language 
was  used  for  a  purpose,  and  it  can 
best  be  subserved  by  giving  the 
words  of  the  statute  tlieir  true  and 
legitimate  meaning  rather  than  by 
frittering  tiicm  away  by  construc- 
tions. *  ♦  »  Q„j.  conclusion 
does  not  impute  to  the  legislature 
a  purpose  to  destroy  or  impair  the 
use  by  railway  companies  of  their 
jiropcrty  for  all  of  the  purposes 
for  which  it  is  needed,  but  rather 
a  recognition  of  the  fact  that  such 
use  will  not  be  interfered  with  by 
the  legitimate  exercise  of  the  privi- 
leges granted  to  telegraph  com- 
panies. From  this  conclusion  it  re- 
sults that  the  appellee  has  the  same 
authority  to  condenm  a  right  of 
way  over  the  property  in  question 
that  it  would  have  to  condemn  the 
property  of  others,"  per  Williams,  J. 
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easement  on  and  over  the  right  of  way  of  the  railway  com- 


pany." '' 

§  278g.     Condemnation  railroad  right  of  way  —  Necessity  of 
taking  n^ed  not  be  shown.— In  a  proceeding  by  a  telegraph 
company  to  condemn  the  right  of  way  of  a  railroad  company 
for  its  telegraph  line,  it  is  not  a  question  whether  there  is  other 
land  which  is  equally  or  more  available,  and  the  former  com- 
pany is  not  obligated  to  show  that  there  is  an  actual  necessity 
for  the  taking  of  the  particular  land.^^     "  With  the  degree  of 
necessity  or  the  extent  which  the  property  will  advance  the 
public    purpose,    the    courts    having    nothing   to    do.^^     When 
the  use  is  public,  the  necessity  or  expediency  of  appropriating 
any   particular   property   is   not   a   subject  of   judicial   cog-ni- 
zance."  *^     Where   the   telegraph   company   has   not   acted    m 
bad  faith  and  is  not  guilty  of  oppression,  its  discretion  in  the 
selection  of  land  will  not  be  interfered  with.*^     And  the  right 
of  a  telegraph  company  to  condemn  the  right  of  way  of  a  rail- 
road company  for  its  line   cannot  be  resisted  by  the   latter 
company,  unless  it  appear  that  its  use  is  necessary  to  the  main- 
tenance and  operation  of  the  railroad  and  the  lines  of  tele- 
graph already  erected  thereon,  or  is  needed  for  such  purpose.^ 

§  278h.  Same  subject  —  Statute  conferring  right  to  condemn 
so  much  as  may  be  necessary.—  Under  a  statute  conferring  upon 
a  telegraph   company  the  right  to   condemn   so  much  of  the 

43  Postal  Teleg.  Cable  Co.  v.  H.  &  K.  C.  Ry.  v.  Hannibal  Union 
Chicago,  Ind.  &  L.  R.  Co.,  30  Ind.  Depot  Co.,  125  Mo.  82,  28  S.  W. 
App.  "654.   60   N.   E.   919.  48:5. 

44  Postal  Teleg.  Cable  Co.  v.  Ore-  See  also  St.  Louis  &  S.  F.  R.  Co. 
eon  S  L  R  Co.,  23  Utah,  474,  65  v.  Southwestern  Teleph.  and  Teleg. 
Pac   735,  739,  7  Am.  Elec.  Cas.  417.  Co.,  121  Fed.  276,  58  C.  C.  A.  198. 

45  Citing  Tracy  v.  Railroad  Co.,  47  Postal  Teleg.  Cable  Co.  v.  Ore- 
80  Ky.  259:  In  re  New  York  gon  S.  L.  R.  Co.,  23  Utah,  474,  65 
Cent    &  H.   R.   Co.,  77   N.  Y.  248;  Pac.    735,   739. 

Railroad    Co.    v.    Hooper,    76    Cal.  48  Union  Pac.  R.  Co.  v.  Colorado 

404    18  Pac.  599.  Postal    Teleg.    Cable    Co.,    30    Colo. 

4G  Postal  Teleg.  Cable  Co.  V.  Ore-  133,    69    Pac.     564,    wherein    it    is 

gon  S.  L.   R.Co.,  23  Utah  474,  65  said:      "That   property    held    for    a 

Pac.   735.   739,  per  Hall,  J.,   citing  public  use  may  be  taken  under  the 

Boom    Co.    V.    Patterson.    98    U.    S.  exercise  of  the  right  of  eminent  do- 

403    406    -'5  L    Ed.  200;   St.  Louis  main    for   the    same   or   a    different 
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right  of  way  of  a  railroad  company  as  may  be  necessary  for 
the  purpose  of  erecting,  maintaining  and  operating  its  tele- 
graph lines  along  and  upon  such  right  of  way,  the  telegraj)!! 
company  is  vested  with  a  certain  discretion  in  the  matter.  The 
obligation  does  not  rest  upon  it  to  show  affirmatively  that  there 
is  an  absolute  necessity  that  it  should  take  the  particular  por- 
tion of  land  described  in  its  notice.  The  object  of  such  a 
statute  is  to  confer  upon  the  c«)ni])any  the  right  to  construct 
its  line  upon  a  railroad  right  of  way  without  going  elsewhere 
to  seek  a  location,  it  being  declan^d  that  such  a  statute  im- 
pliedly declares  that  such  construction  is  necessary  for  the 
public  good.  The  company  may,  therefore,  condemn  a  por- 
tion of  a  railroad  right  of  way  without  showing  a  necessity 
tluu-efor,  subject  to  the  limitation,  that  it  does  not  essentially 
interfere  with  or  injure  the  public  use  to  which  the  property  is 
already  devoted. ^^ 


public  use,  wlicn  such  taking  docs 
not  materially  interfere  with  the 
uses  for  which  it  is  already  held, 
has  been  recognized  in  a  great  num- 
ber of  cases,  in  which  this  subject 
has  been  considered,"  per  Gabbert, 
J. 

•t'J  Savannah  F.  &  W.  Ky.  Co.  v. 
Postal  Tel.  Cable  Co.,  112  Ga.  941, 
38  S.  E.  353.  It  was  said  by  the 
court  in  this  case:  "  It  is  contend- 
ed by  counsel  for  plaintiff  in  error 
that  it  was  incumbent  upon  the 
telegraph  company  to  show  that  it 
was  necessary  for  it  to  condemn  the 
])articular  portion  thereof  which 
it  specified  in  the  notice  served  upon 
the- railway  company.  We  cannot 
agree  with  this  contention  of  coun- 
sel when  the  general  assembly 
passed  the  act  authorizing  and  em- 
powering a  telegraph  company  to 
condemn  so  much  of  the  right  of 
way  of  a  railroad  company  as  might 
be  necessary  for  the  purpose  of 
erecting,  maintaining  and  operating 
its  telegraph  lines  through  and 
U2)on   such    right  of   M'ay,   and   gave 
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to  the  telegraph  company  tlic  riglit, 
in  one  proceeding,  instituted  in  a 
single  county,  to  condemn  the  right 
of  way  in  any  number  of  counties 
through  which  the  same  might  ex- 
tend, it  passed  upon  the  necessity 
of  condemning  such  a  right  of  way 
for  such  purpose.  When  it,  in  ef- 
fect, enacted  that  a  telegraph  com- 
pany could,  in  one  proceeding,  con- 
denm  a  strip  of  land  extending 
through  the  entire  Icnglh  of  a  rail- 
road right  of  way,  it  impliedly  de- 
clared that  it  was  necessary,  for 
the  public  good,  that  a  telegraph 
company  should  not  be  compelled 
to  seek  a  route  for  the  erection 
of  its  telegraph  line  other  than 
through  and  upon  the  right  of  way 
of  a  railroad  company.  *  *  * 
When  the  right  to  condemn  the 
right  of  way  of  the  railway  com- 
pany was  conferred  upon  the  tele- 
graph company,  the  power  to  select 
such  portion  and  so  much  of  the 
right  of  way  as  might  be  necessary 
for  erecting,  maintaining,  ;\nd  op- 
erating its  telegraph  lines  was  con- 
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§  278i.     Same  subject  —  Where  statute  provides  that  neces- 
sity for  use  taken  must  be  shown.—  lu  another  case  in  which 
this  question  arose,  it  was  provided  by  statute  that  before  prop- 
erty can  be  taken  for  a  public  use  it  must  be  shown,  (1)  tnat 
the  taking  was  necessary  to  such  use;   (2)  if  already  appro- 
priated to  some  public  use,  that  the  public  use  to  which  it  is 
so  applied  "  is  a  more  necessary  public  use."     The  court  de- 
clared,   in   construing   such   statute,    that:     "Considering   the 
words  used,  and  the  general  tenor  of  the  law  controlling  the 
devotion  of  private  property  to  public  use,  w^e  thmk  the  stat- 
ute was  intended  to  provide  that  property  already  devoted  to  a 
public  use  might,  whenever  deemed  necessary  for  the  use  of 
a  corporation  having  the   authority  to  exercise   the   right   of 
eminent  domain,  be  devoted  to  a  second  use,  which  would  not 
interfere  with  the  first.     It  w^as  not  intended  to  require  that 
absolute  necessity  should  exist  for  the  devotion  of  the  prop- 
erty to  the  second  use.     It  was  only  required  that  the  second 
use  be  more  necessary  than  the  first  use.     A  corporation   m 
instituting  condemnation  proceedings,  has  the  general  right  to 
select  such  property  as  it  shall  find  necessary  for  its  public 
use.     This  right  is  recognized  by  the  courts.     No  one  can  de- 
fend  against^such   an   appropriation   by   showing   that   some 
other  property  w^ould  serve  the  use  of  the  corporation  equally 
well.     Such  property  is  '  necessary  '  when  the  corporation  as- 
serts that  it  has  placed  its  line  over  it  and  needs  it.     Property 
already  dedicated  to  a  public  use  stands  upon  the  same  foot- 
ing as  other  property,   and  is  subject  to  condemnation   as  is 
otiier  property,  provided  that  the  second  use  shall  not  inter- 
fere with  the  first."  ^"^ 

fenc-d  upcm  it,  subject  to  the  Hmi-  right  of  way  which   it   proposed  to 

tation  that   it  could  not   select  and  condemn,   comply  with   the   require- 

condemn  such  u  portion  of  the  right  ments    of    the    statute,    and    select 

of  way  as  would  essentially  injure  such  a  portion  as  would  not  unrea- 

or  interfere  with  the  public  use  to  sonably  and  materially  injure  or  in- 

which  the  property  was  already  de-  terfere  with  the  use  of  the  right  of 

voted.     It  was  not  obliged  to  show  way     for    railroad    purposes,"     per 

there  was  an  absolute  necessity  for  Fish,  J. 

it  to  take  the   particular    strip   of  so  Oregon    Short    Line    R.    Co.    v. 

land      described      in      its      notice.  Postal   Teleg.    Cable   Co.,    Ill    Fed. 

*     *     *     All   that   was   required   of  843,  847,  49  C.  C.  A.  663,  constru- 

it  was  that  it  sliould.  in  the   selec-  ing   Rev.    Stats,    of    Idaho,    §    5213, 

tion  of  the  particular  portion  of  the  per   Gilbert,  J. 
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Same  subject  —  Where  highway  near  — Want  of 
municipal  consent.— The  right  <«f  a  tclcoraph  (•()ini)aiiy  to  con- 
demn land  for  its  line  along  the  right  of  way  of  a  railroad 
company  cannot  be  affected  by  the  fact  that  there  may  be  a 
highway  adjacent  to  the  route  ui)on  which  the  telegTaph  com- 
pany proposes  to  erect  its  line,  or  by  the  fact  that  consent  to 
erect  its  line  through  certain  incorporated  towns  through  which 
its  right  of  way  extends  had  not  been  secured  from  the  munici- 
pal authorities  of  such  to\\Tas.^^ 

§  278k.  Where  telegraph  company  limited  in  exercise  of 
power  to  designated  counties  or  State. —  Where  a  corporation  is 
established  under  the  laws  of  another  State  for  the  purpose  of 
constructing   and    maintaining   telegraph   and   telephone   lines 


51  Union  Pac.  R.  C.  v.  Colorado 
Postal  Teleg.  Cable  Co.,  30  Colo. 
133,  69  Pac.  564.  The  court  said 
in  this  case:  "The  legislature  has 
vested  corporations  of  the  charac- 
ter of  petitioner  with  discretion  in 
locating  tlicir  telegraph  lines.  Or- 
dinarily, the  courts  cannot  exercise 
supervision  with  respect  to  such 
matters.  The  discretion  which  the 
corporation  may  exercise  in  deter- 
mining the  route  of  its  lines  cannot 
be  interfered  with  in  the  absence 
of  a  showing  of  bad  faith,  a  mali- 
cious motive,  or  that  the  taking  of 
a  particular  tract  sought  to  be  con- 
demned would  entail  a  great  loss 
which  might  readily  be  avoided. 
*  *  *  There  was  no  showing  of 
this  character  on  the  part  of  the 
respondent.  True,  it  did  intro- 
duce evidence  to  the  effect  that 
the  erection  of  a  telegraph  line 
along  its  right  of  way  would 
cause  some  inconvenience,  and 
might  possibly  increase  the  hazard 
of  railroading,  but  in  no  greater 
degree  in  this  particular  instance 
than  other  railroads  must  suffer 
from  the  erection  of  the  telegraph 
lines     adjacent     to     their     railroad 
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tracks  —  a  condition  which  exists 
almost  without  exception  along 
every  line  of  railroad  in  the  Unit- 
ed States.  On  behalf  of  respond- 
ent it  is  contended  that,  in  the  ab- 
sence of  leave  from  the  municipal 
authorities  of  the  towns  situated 
along  tlie  proposed  right  of  way  to 
erect  and  maintain  its  line  through 
sucli  towns,  and  through  which  tne 
lands  sought  to  be  condemned  ex- 
tend, petitioner  could  not  take  such 
lands  because  the  proceedings  must 
be  regarded  as  an  entirety.  This 
question  does  not  concern  respond- 
ent. If  petitioner  cannot  erect  its 
line  of  telegraph  through  the  towns 
in  question,  except  it  obtain  leave 
to  do  so  from  the  corporate  author- 
ities, and  fails  to  obtain  such  leave, 
respondent  is  not  injured.  Peti- 
tioner cannot  use  the  right  of  way 
stituted  within  the  corporate  limits 
of  towns  except  for  the  purposes  for 
which  it  is  taken.  If  it  never  util- 
izes the  right  of  way  within  such 
limits,  respondent  cannot  complain. 
Petitioner  might  be  able  to  build 
its  line  around  such  towns,  but  that 
certainly  can  make  no  difference  to 
respondent,"  per  Gabbert,  J. 
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in  certain  named  counties  in  that  State,  such  corporation  is 
without  authority  to  extend  its  operations  beyond  the  limits  of 
the  counties  designated,  since  the  enumeration  of  the  counties 
to  operate  within  which  it  is  created  excludes  all  other  places. 
It  is  also  a  condition  precedent  to  the  right  of  a  corporation 
created  in  one  State  to  operate  in  another  that  it  shall  be  so 
authorized  or  at  least  not  prohibited  by  the  law  of  its  creation. 
And  a  State  statute  conferring  upon  corporations  chartered  or 
formed  under  the  laws  of  another  State  or  of  the  United  States 
for  the  purpose  of  transmitting  intelligence  by  magnetic  tele- 
graph or  telephone,  the  right  to  establish  lines  in  the  State 
enacting  the  statute,  and  for  that  purpose  to  expropriate  prop- 
erty, does  not  apply  to  a  corporation  whose  powers  are  re- 
stricted as  above  by  the  State  in  which  it  is  incorporated.^ ^ 

§  2781.  Where  right  conferred  by  Constitution  subject  to 
regulation  by  legislature. —  The  fact  that  the  Constitution  of  a 
State  provides  that  telegraph  companies  sliall  have  the  right 
to  construct  and  maintain  lines  of  telegraph  within  the  State 
and  requires  the  legislature  of  the  State  to  provide  by  gen- 
eral laws  the  necessary  regulations  to  carry  such  provision  into 
effect,  does  not  authorize  proceedings  in  behalf  of  a  telegraph 
company  to  condemn  land  for  its  telegraph  line,  where  no  pro- 
visions or  regulations  have  been  made  by  the  legislature  as 
directed.^^ 

§  278m.  Right  of  foreign  corporation  to  exercise  power  of 
eminent  domain. —  The  fact  that  a  corporation  has  been  or- 
ganized under  the  laws  of  a  State  and  given  the  right  to  exer- 
cise the  power  of  eminent  domain  does  not  of  itself  confer  any 
right  to  exercise  such  power  in  another  State  or  Territory.^ ^ 
But  the  right  to  exercise  the  power  of  eminent  domain  con- 
ferred by  statute  upon  corporations  created  for  the  purpose  of 
constructing  and  maintaining  magnetic  telegraph  lines  is  not 
limited  to  those  coi-porations  which  are  incorporated  within 
the    State,   and   such   right   may   in   some   cases   be   exercised 

52  Southwestern  Teleph.  Co.  v.  bile  &  0.  R.  Co.,  21  Ky.  Law  Rep. 
Kansas    City,    Shreveport    &    Gulf       1188,  54  S.  W.  727. 

Ry.   Co.,    108   La.   691,   32    So.   958.  54  St.    Louis    &    S.    F.    R.    Co.    v. 

53  Postal   Teleg.  Cable  Co.  v.  Mo-       Southwestern   Teleph.   &  Teleg.   Co., 

121  Feb.  276,  58  C.  C.  A.  198. 
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by  a  foreign  corporation  created  for  the  purpose  specified  in 
the  statute,  where  it  has  obtained  a  permit  from  the  State  to 
do  business,  such  a  corporation  being  thus  placed  u])«)n  the 
same  footing  as  a  corporation  created  by  the  legislature.'"''  A 
foreign  corporation,  however,  which  has  not  complied  with  the 
laws  of  the  State  so  as  to  entitle  it  to  the  benefits  and  privileges 
accorded  to  such  corporations  cannot  exercise  the  right  of  emi- 
nent domain  for  the  purpose  of  erecting  a  telegraph  line.^^ 
And  where  it  is  provided  by  a  State  statute  that  no  railroad 
corporation  organized  under  the  laws  of  another  State  shall 
be  entitled  to  the  benefit  of  the  right  of  eminent  domain  until 
it  shall  become  organized  as  a  corporation  under  the  laws  of 
the  former  State,  such  laws  being  specifically  designated  in 
the  statute  and  providing  for  the  manner  in  which  railroad 
companies  may  be  incorporated,  it  is  essential  for  a  foreign 
electric  railway  corporation  to  organize  as  provided  by  the  stat- 
ute, and  it  does  not  acquire  the  right  of  eminent  domain  by 
virtue  of  compliance  with  another  statutory  provision  that  a 
corporation  organized  under  the  laws  of  another  State  may, 
for  the  purpose  of  possessing,  controlling,  maintaining  or  oper- 
ating a  railway  or  part  thereof,  in  that  State,  become  a  cor- 
poration, citizen  and  resident  thereof  by  being  incorporated  by 
the  filing  of  a  copy  of  its  charter  or  articles  of  incorporation,^^ 

§  278n,  Corporate  existence  not  a  subject  of  inquiry  in  con- 
demnation proceedings. —  The  corjjoratc  existence  of  a  telegrapli 
company  having  been  proved,  cannot  be  inquired  into  collater- 
ally, as  in  the  case  of  proceedings  by  it  to  condemn  a  right  of 
way,  it  being  declared  that  it  is  a  general  rule  that  the  legal 
existence  of  a  de  facto  corporation  can  only  be  questioned  by 
the  State  in  a  direct  proceeding  instituted  for  that  purpose. ^^ 
So  where  a  telegraph  company  seeks  to  condemn  a  part  of  a 
railroad  right  of  way  for  its  line  and  it  appears  prima  facie 
that  it  is  a  corporation  in  the  state  in  which  the  proceeding  is 

55  Gulf,  Colorado  &  S.  F.  R.  Co.  derson  Bridge  Co..  134  Fed.  973, 
T.  Southwestern  Teleg.  &  Teleph.  construing  Ky.  Const.,  §  211  and 
Co.,  25  Tex.  Civ.  App.  488,  61  S.  Ky.  Stat..  1903,  §§  763,  765,  841, 
W.   406.  aflf'd,    141    Fed.   51,   C.   C.   A. 

56  Duke  V.  Postal  Teleg.  Cable  58  Postal  Teleg.  Cable  Co.  v.  Ore- 
Co.,  71  S.  C.  95.  50  S.  E.  675.  gon   S.  L.   R.  Co..  23  Utah.  474.  65 

57Evan>ville  &  H.  T.  Co.  v.  Hen-       Pac.   735. 
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brought,  the  question  whether  it  is  in  fact  a  corporation  or 
only  a  pretended  one  cannot  be  raised  by  the  defendant  in  such 
proceedings,  as  the  right  to  raise  such  question  is  a  prerogative 
of  the  State  in  a  proper  suit  instituted  for  that  purpose  by 
and  through  its  proper  officers.^^  And  the  right  of  a  corpora- 
tion de  facto  to  exercise  the  right  of  eminent  domain  cannot 
be  affected  by  the  fact  that  the  stock  subscribed  has  not  been 
paid  for  or  that  the  majority  of  the  stock  is  owned  by  a  cor- 
poration of  another  State  which  conducts  its  business  and  con- 
trols its  movements.^*^  So  it  is  decided  in  a  recent  case  in 
Mississippi  that  where  a  telegraph  company  seeks  to  exercise 
the  right  of  eminent  domain,  its  right  cannot  be  defeated  by 
showing  that  the  company  was  but  a  dummy  for  another  com- 
pany, that  it  had  no  capital  stock  and  was  organized  for  the 
mere  purpose  of  enabling  such  other  company  to  do  indirectly 
what  it  could  not  directly  do,  and  that  its  organization  and 
incorporation  were  consequently  imlawful.*^^ 

§  279.  Condemnation  —  Conditions  prescribed  by  statute. — 
In  those  cases  where  a  person  is  authorized  to  acquire  title  to 
property  for  a  public  use  by  condemnation,  the  metliod  of  pro- 
cedure and  certain  conditions  are  generally  prescribed  by  stat- 
ute, and  in  all  cases  where  so  prescribed,  these  requirements 
must  be  complied  with.''-     Tlie  object  of  these  provisions  is  to 

59  Postal  Teleg.  Cable.  Co.  v.  Ore-  ter  show  that  it  is  a  corporation  de 

"on    Short    Line    R.    Co.,    114    Fed.  facto,  it  is  sufficient.     The  right  to 

787 ;    Oregon    Short  Line  R.   Co.    v.  further     contest     its     authority     to 

Postal    Teleg.    Cable    Co.    Ill    Fed.  condemn    land   or   to    prosecute    the 

S42.  4P   C.   C.  A.   66.3.  objects   of   its    organization   belongs 

'■•"  Or/egon  Short  Lino  K.  C.  v.  only  to  the  State." 
Postal  Teleg.  Cable  Co..  Ill  Fed.  «i  Alabama  &  V.  Ry.  Co.  v.  Cuin- 
84.3,  49  C.  C.  A.  663,  wherein  it  berland  Teleph.  &  Teleg.  Co.  (:Miss. 
is  said,  per  Gilbert.  -T. :  "The  1006).  41  So.  2.58.  The  court  said 
plaintiff  corporation,  in  a  suit  lO  in  this  case  that  whether  the  tele- 
condemn  land  to  public  use.  must  graph  company  was  "  a  properly 
show  its  authority  to  exerci.se  the  organized  company  under  the  laws 
right  of  eminent  domain  and  prove  of  this  State  is  a  question  between 
that  it  has  strictly  complied  with  it  and  the  State,  not  to  be  inquired 
the  law.  The  defendant  in  such  a  into  in  this  proceeding  by  the  ap- 
suit  may  deny  that  the  plaintiff  is  pellant."  per  Whitfield.  J. 
duly  incorporated,  and  may  cast  "-  Winter  v.  Xew  York  &  New 
upon  it  the  burden  of  having  its  Jersey  Teleph.  Co..  .51  N.  J.  L.  83. 
corporate  existence,  but.  if  the   lai-  2  Am.  Elec.  Cas.  272,  16  Atl.   188; 
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oiiard  the  public  against  invasions  by  corporations,  inulcr  au- 
thority of  legislative  grants."'^  Statutes  delegating  the  right  of 
eminent  domain  to  corporations  are  in  derogation  of  common 
right  and  are  not  to  be  extended  by  implication,  but  nmst  Ix' 
strictly  construed/'*  As  is  said  in  a  recent  case:  ''  Condem- 
nation proceedings  are  purely  statutory,  and  every  condition 
prere(piisite  to  the  exercise  of  the  right  must  be  strictly  pur- 
sued." "^  So,  where  the  statute  provided  that  telephone  or 
telegraph  poles  could  only  be  erected  in  a  street  or  highway, 
after  obtaining  consent  of  the  abutting  owner,  or  in  case  of  his 
refusal  to  consent,  then  by  condemnation  proceedings,  and  the 
owner  neither  consented,  nor  were  proceedings  taken  as  re- 
quired, an  injunction  was  granted  prohibiting  the  company 
from  erecting  more  poles  or  from  continuing  in  existence  those 
which  had  already  been  erected.*'"  And  where  the  statute  pro- 
vides that  ])rior  to  condcMunation  proceedings  a  designation  of 
the  streets  in  which  ])oles  shall  be  placed,  must  be  obtained 
from  the  common  council,  a  failure  to  obtain  such  designation 
will  render  any  condemnation  proceedings  invalid.'" 


Broonu-  v.  New  '^'ork  &  New  .Icr- 
sey  Tel(!ph.  Co.,  42  N.  J.  Eq.  141, 
12  Am.  Elec.  Cas.  209,  7  Atl.  8ol ; 
New  York  &  New  Jersey  Tcloph. 
Co.  V.  East  Orange,  42  N.  J.  F-q. 
490,  2  Am.  Elec.  Cas.  138,  8  Atl. 
289.  In  the  Matter  of  Application 
of  Kochester  Elec.  Ky.  Co.,  123  N. 
Y.  351,  25  N.  E.  381;  Harrisburg 
&  Mechanicsburg  Elec.  Ry.  Co.  v. 
Harrisburg,  Carlisle  &  Chambers- 
burg  Elec.  Ry.  Co.,  15  Penn.  Co. 
Ct.  Kep.  389,  5  Am.  Elec.  Cas.  1; 
Postal  Teleg.  Cable  Co.  v.  Norfolk 
&  Western  R.  Co.,  88  Va.  920,  4 
Am.  Elec.  Cas.  225,   14  S.  E.  803. 

63  In  the  Matter  of  Application 
of  Rochester  Elec.  Ry.  Co.,  123 
N.  Y.  351,  25  N.  E.  381. 

64  New  York  &  N.  R.  Co.  v.  Kip, 
46   N.   Y.   456. 

Power  to  condemn  land  for  mill- 
daw.  Power  conferred  by  statute 
upon  a  person  to  exercise  the  pow- 


er of  eminent  doiiiaiii  for  the  pur- 
pose of  building  and  maintaining 
a  niilldani,  does  not  embrace  in  its 
purpo.se  a  private  business  cor- 
poration organized  to  furnish  light 
and  water  for  pay  to  neighboring 
cities  and  their  inhabitants  and  a 
corporation  of  this  character  can- 
not avail  itself  of  the  provisions 
of  such  an  act  for  that  purpose 
as  its  works  are  not  a  public  mill 
within  the  meaning  of  the  act. 
Southwest  Missouri  Light  Co.  v. 
Scheurich,  174  Mo.  235,  73  S.  W. 
496. 

65  Grande  Ronde  Electrical  Co.  v. 
Drake  (Oreg.  1905),  78  Pac.  1031, 
1033,  per  Moore,  J. 

6C  Broome  v.   New   York   &   N.   J. 
Teleph.    Co.,   42    N.    J.    Eq.    141, 
Am.  Elec.  Cas.  259,  7  Atl.  851. 

67  Winter  v.  New  York  &  N.  J. 
Teleph.  Co.,  51  N.  J.  L.  83.  2  Am. 
Elec.  Cas.  272,  16  Atl.   188. 
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§  280.  Same  subject  —  Post  Roads  Act. —  Tlie  Post  Eoads 
Act  of  Congress  provides  that  before  any  telegraph  company 
can  exercise  any  of  the  rights  conferred  by  that  act,  it  must 
file  with  the  Postmaster-General  its  written  acceptance  of  the 
restrictions  and  obligations  required  by  such  act.  This  re- 
quirement must  be  complied  with,  and  is  a  prerequisite  to  con- 
demnation proceedings.^^  So,  where  a  telegraph  company  in- 
stitued  proceedings  to  condemn  and  appropriate  the  right  of 
way  over  a  bridge  for  the  ]nirpose  of  attaching  its  wires  thereto 
and  had  not  complied  with  the  above-mentioned  provision,  the 
court  held  that  compliance  with  this  provision  was  necessary, 
and  that  as  it  had  not  complied  therewith,  all  proceedings  taken 
were  invalid,  and  that  an  injunction  would  be  continued,  pro- 
hibiting the  company  from  proceeding  any  further,  until  it  had 
filed  its  acceptance  as  provided  in  the  act.^^ 

§  281.  Post  Roads  Act  —  Proof  of  acceptance  —  Provisions 
of. —  It  is  incumbent  ninm  a  telegraph  company  to  show  an 
acceptance  of  the  provisions  of  the  Post  Roads  Act  before  it 
can  claim  the  benefit  of  any  of  the  rights  conferred  thereby. 
It  is  held  that  the  proper  method  of  showing  this  is  by  a  cer- 
tified copy  of  acceptance,  filed  under  the  seal  of  the  depart- 
ment, though  it  was  suggested  in  this  case,  that  a  letter  from 
the  Postmaster-General,  stating  that  such  acceptance  had  been 
received  and  filed,  with  the  signature  to  the  letter  authenti- 
cated, might  be  sufficient.'^'' 

§  281a.  Statute  giving  plaintiff  possession  where  delay- 
prejudicial  to  public  interests  —  Constitutionality  of. —  In  New 
York  it   is  provided  by  the  Code  of  Civil  Procedure'^   that 

68  Chicago  &  Atchison  Bridge  Co.  lantic  &  Pacific  States  Tel.  Co.,  5 
V.  Pacific  Mut.  Teleg.  Co.,  36  Kan.  Kev.  102,  Allen's  Teleg.  Cas.  428. 
113,  2  Am.  Elec.  Cas.  274,  12  Pac.  The  certificate  of  the  postmaster 
535;  Western  Un.  Teleg.  Co.  v.  At-  general  of  the  United  States  show- 
lantJc  &  Pac.  States  Teleg.  Co.,  5  ing  the  acceptance  by  a  telegraph 
Nev.    102,  Allen's  Teleg.  Cas.   428.  company    of    the   provisions   of   the 

69  Chicago  &  Atchison  Bridge  Co.  Act  of  Congress  of  July  24,  1866, 
V.  Pacific  Mut.  Teleg.  Co.,  36  Kan.  is  properly  admissible  in  evidence. 
113,  2  Am.  Elec.  Cas.  274,  12  Pac.  Postal  Teleg.-Cable  Co.  v.  Oregon 
535.  Short  Line  R.  Co.,  23  Utah,  474,  65 

70  Western  Un.  Teleg.  Co.  v.  At-  Pac.  735,  7  Am.  Elec.  Cas.  417. 

71  §  3380. 
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where  it  appears  to  the  satisfaction  of  the  court  that  the  pul> 
lie  interests  will  be  prejudiced  by  delay  the  plaintitT  in  c<^n- 
demnatii)n  proceed iuiis  may  be  given  i)ossessi()n  of  the  pnii>- 
erty  npou  depositing  with  the  court  the  sum  stated  in  the  an- 
swer as  the  value  of  the  property.  This  provision  is  c«>nstrue(l 
in  a  late  case  as  not  IxMug  in  violation  of  the  provision  of  the 
Constitution,'^-  forbidding  the  takinir  of  the  property  .»f  ;in  in- 
dividual  without   compensation.'^ 

§  281b.  Necessity  of  a  survey  —  Statute. —  ,V  statute  pro- 
vidinir  that:  '"Any  railroad,  telegraph  or  telephone  company 
organized  under  the  laws  of  this  State,  after  liaving  surveyed 
and  located  its  lines  of  railroad,  telegraph  or  telephone,  shall 
in  all  cases  where  such  companies  fail  to  obtain  by  agreement 
witii  the  owner  of  the  pro])erty  through  which  said  lines  of 
railroad,  telegraph  or  tele})hone  may  be  located  the  right  of 
wav  over  the  same,  api)ly  to  the  Circuit  Court  of  the  c<Minty," 
to  have  the  damages  for  the  taking  assessed,''*  does  not  nuike 
a  survcv  a  prerequisite  to  the  riglit  to  condemn  "an  easement 
alono;  the  right  of  way  of  a  railroad  com|)any,  since  the  only 
object  of  such  a  statute  is  to  secure  a  descriptit»n  of  the  prop- 
erty to  be  affected  and  to  give  notice  to  the  owner  of  the  ex- 
tent of  the  right,  which  the  company  seeks,  and  this  is  ac- 
complished without  a  survey,  since  the  right  of  way  of  the 
railroad  company  and  the  railroad  itself  are  declared  to  suf- 
ficiently furnish  the  data  for  a  substantial  description  and 
location  of  the  easement  which  the  telegraph  or  telephone  com- 
pany seeks  and  which  are  fairly  described  in  the  petition  for 
condemnation.''''^ 

72  X.  Y.  Const,  art.  1,  §  6.  ally  is  not  an  essential  prerequisite 

73  In  re  Niagara  L.  &  O.  Power  to  the  taking  of  the  land  by  right 
Co.  (X.  Y.  App.  Div.  1906),  97  N.  of  eminent  domain,  providing  only 
Y.  Supp.  853,  the  court  said:  "The  compensation  is  made  certain,"  per 
property    of    the    defendant    is    not  Spring,  J. 

taken  from   her   without   compensa-  74  Sandels    &     H.     Ark.     Dig.,     § 

tion.     The    essence    of    the    section  2770. 

permitting     possession     to     be     ac-  ''5  St.    Louis   &    S.    F.    R.    Co.    v. 

quired   is   that  the  owner   must  be  Southwestern  Teleph.  &  Teleg.   Co., 

assured    the    payment    of    the    full  121  Fed.  276,  281,  58  C.  C.  A.  198. 

value   of   the   land   of   which    he   is  The  petition  in  the  description  was 

deprived.     It    haj    long    been    held  as   follows:    '"A    line   of   poles    and 

that  payment  to  the  owner  person-  wires  constituting  a  telegraph   and 
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§§  281c,  281(1 


§  281c.  Statute  constitutional  though  no  provision  for  hear- 
ing on  question  of  necessity. —  A  statute  is  not  unconstitutional 
as  being  in  violation  of  the  constitutional  inhibition  against 
the  taking  of  property  of  a  citizen  without  due  process  of  law 
because  there  is  no  provision  therein  for  a  hearing,  preliminary 
to  the  condemnation  upon  the  question  of  the  necessity  of  tak- 
ing such  property,  as  the  legislature  by  its  act  in  authorizing 
the  condemnation  of  the  property  in  question,  for  the  partic- 
ular purpose,  has  determined  the  question  of  the  necessity, 
which  is  not  one  for  judicial  cognizance.'^ 

?  281d.  Statute  not  providing  for  right  of  appeal  is  consti- 
tutional.—  A  statute  conferring  upon  a  telegraph  company  the 
right  to  condemn  so  much  of  the  right  of  way  of  a  railroad 
company  as  may  be  necessary  for  the  purpose  of  erecting, 
maintaining  and  operating  its  telegraph  lines  along  such  right 
of  way  is  not  unconstitutional  because  it  does  not  in  itself  pro- 
vide for  anv  appeal  fnjui  the  award  of  the  assessors  therein 
orovided  for."  The  court  said  in  tliis  case:  "  We  are  clearly 
of  opinion  that  a  mere  failure  to  provide  for  an  appeal  in  a 


telephone  line  from  the  ("ity  of 
Fort  Smith  to  the  town  of  Huni- 
ington;  the  said  line  of  poles  and 
wires  to  be  placed  along  the  right 
of  way  of  said  railroad  as  follows, 
to  wit:  Beginning  on  the  right  of 
way  of  said  railroad  company  at 
Fort  Smith  on  the  side  opposite 
the  side  now  occupirJ  by  the  poles 
and  wires  of  the  Western  Union 
Telegraph  Company,  forty  feet  from 
tlie  center  line  between  the  rails  of 
its  main  track,  and  continuing  at 
said  distance  where  the  right  of 
way  of  defendant  will  permit  of 
going  so  far,  and  not  nearer  than 
fifteen  feet  from  the  center  line  be- 
tween the  rails  of  the  main  track 
in  any  event,  and  not  less  than 
fifteen  feet  from  the  center  line  be- 
tween the  rails  of  all  said  tracks, 
switches,  spurs,  etc.,  to  the  town 
of    Huntington."     The    court    said: 


"  Tills  description  and  location  of 
the  easement  sought  was  sufficient- 
ly dear  and  accurate  to  form  the 
basis  of  a  petition  for  condemna- 
tion, because  it  fairly  apprised  the 
railroad  company  of  the  right  to  be 
condemned.  The  law  never  re- 
quires the  performance  of  a  useless 
act,  and  as  the  data  for  a  plain 
and  substantial  description  and  lo- 
cation of  the  easement  which  the 
telephone  company  was  seeking  to 
condemn  existed  without  a  survey, 
no  survey  was  requisite  to  the  com- 
mencement or  maintenance  of  its 
proceedings  for  condemnation,"  per 
Sanborn,  J. 

76  Savannah,  Florida  &  W.  Ry. 
Co.  V.  Postal  Teleg.  Cable  Co.,  115 
Ga.  554,  42  S.  E.   1. 

""  Savannah  F.  &  W.  Ry.  Co.  v. 
Postal  Teleg.  Cable  Co.,  112  Ga. 
941,  38  S.  E.  353. 
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condemnation  statute  does  not  render  the  statute  unconstitu- 
tional. It  takes  more  than  this  to  invalidate  the  statute  upon 
constitutional  grounds.  In  Oliver  v.  Railroad,''^  it  was 
held:  '  The  method  of  ascertaining  what  is  just  and  adequate 
compensation  is  matter  for  adoption  and  regulation  by  the 
legislature.  Inasmuch  as  trial  by  jury  is  not  a  constitutional 
right  in  cases  involving  the  power  of  eminent  domain,  a  statu- 
tory appeal  given  in  such  cases  from  the  award  of  assessors  is 
subject  to  legislative  discretion  both  in  its  allowance  and  in 
the  consequences  of  its  allowance ;  the  latter  being  in  the  nature 
of  terms  and  conditions  of  the  appeal  system.'  Counsel  for 
the  railway  company  rely  upon  the  decision  of  this  court  in 
Southwestern  R,  Co.  v.  Southern  &  A.  Tel.  Co.,'^  but  Chief 
Justice  Bleckley,  in  the  case  from  which  we  have  just  quoted, 
correctly  says  that  the  decision  in  that  case  '  is  no  direct  ad- 
judication upon  this  point,  there  being  another  ground 
upon  which  the  decision  could  be,  and  was  chiefly,  rested.' 
It  is  well  settled  that  unless  the  right  of  appeal  is  guarantied 
by  the  Constitution  the  legislature  may  grant  or  withhold  it  or 
impose  such  conditions  as  it  shall  see  fit.*"  In  the  absence 
of  constitutional  provisions  on  the  subject,  there  can  be  no 
appeal  unless  granted  by  statute."  *^ 

§  282.  Condemnation  proceedings  —  Jurisdiction  of  Federal 
courts. —  A  proceeding  to  condemn  a  right  of  way  for  a  tele- 
graph line,  along  a  railroad  right  of  way,  may  be  maintained 
in  the  Federal  courts,  in  case  of  the  necessar}'-  diverse  citizen- 
ship of  the  parties.*^ 

§  282a.  Right  given  to  condemn  where  owner  of  soil  refuses 
consent  —  Effort  to  procure  consent  of  mortgagee  not  necessary. — 
Wbere  telegraph  and  telephone  companies  are  authorized  by 
statute  to  use  the  public  roads  for  their  poles  and  wires  upon 
first  obtaining  the  consent  of  the  owTiers  of  the  soil  and  are 
p"iven  the  power  in  case  such  owners  refuse  their  consent  to 

78  83  Ga.  257,  9  S.  E.  1086.  si  Per  Fish,  J.,  citing  Lewis  Em. 

79  46  Ga.   53.  Dom.,  p.  1191,  §  535. 

80  2  Lewis  Em.  Dom.,  p.   1197,   §  82  Postal     Teleg.     Cable     Co.     v. 
537;   Cooley  Const.   Lim.    (5th  ed.)  Cleveland,    C,   C.   &   St.   L.   R.    Co., 
697;  Proff.'  Jury,  §  104;  Rand  Em.  (C.  C,  N.  D.  Ohio),  94  Fed.  234. 
Dom.  §  316:  Mills  Em.  Dom.  §  91. 
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acquire  the  necessary  right  by  condemnation,  the  company  may 
upon  the  refusal  of  an  owner  to  give  his  consent  proceed  by 
condemnation  to  acquire  the  right  and  it  is  not  necessary  be- 
fore commencing  the  proceedings  that  an  effort  should  be  made 
to  obtain  the  consent  of  the  mortgagee.*^ 

§  283.  Condemnation  proceedings  —  Parties. —  The  fact  that 
a  telegraph  company,  which  is  the  licensee  of  a  railroad  com- 
pany, is  not  made  a  party  to  a  proceeding  by  another  telegraph 
company  to  condemn  a  right  of  way  along  the  railroad  right  of 
way,  cannot  be  taken  advantage  of  by  the  railroad  company.** 
So,  also,  in  such  a  proceeding  by  a  telegraph  company  against 
a  railroad  company,  it  is  held  that  the  failure  of  the  petitioner 
to  make  the  mortgagees  parties  defendant,  cannot  be  taken  ad- 
vanatge  of  by  the  mortgagor  or  his  lessee.*^  In  Xew  York,  it 
is  decided  that,  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure requiring  that  the  petition  in  condemnation  proceed- 
ings, and  notice  of  presentation  thereof  to  the  court  ''  must  be 
served  upon  all  the  owners  of  the  property  at  least  eight  days 
prior  to  its  presentation,"  ^^  and  defining  the  term  owner  as 
including  "  all  persons  having  any  estate,  interest  or  easement 
in  the  property  to  be  taken,"  ^''  it  is  not  necessary  in  proceed- 
ings to  condemn  the  right  to  erect  poles  and  string  wires 
thereon  in  the  streets  of  a  village,  the  fee  to  the  streets  being 
in  the  abutting  owners,  to  give  notice  to  the  municipal  au- 
thorities, they  not  being  proper  or  necessary  parties  to  the  pro- 
ceeding.^^ 

§  284.  Condemnation  —  Petition. —  The  petition  is  the  in- 
itiatory step  in  proceedings  for  the  condemnation  of  property 
or  right  of  way.  That  it  should  be  accurate  and  specific  as 
to  details  is  essential,  since  it  is  from  the  petition  that  the 

8:;  Coles     V.     Midland     Teleph.    &  Teleg.   Co.,    173   111.   .508,   51    N.   E. 

Teleg.  Co.,  G7  N.  J.  L.  490,  .51  Atl.  382. 

448,   affi'd    in   G8    N.   J.   L.   413,    53  so  X.     Y.     Code     of     Civ.     Proc, 

Atl.   1125.  §   3361. 

84  New  Orleans,  Mobile  &  Tex.  R.  «'  X.  Y.  Code  Civ.   Proc,   §  3358. 

Co.   V.    Southern   &.   Atlantic   Teleg.  88  New     Union     Teleph.     Co.     v. 

Co.,  53  Ala.  211,   1   Am.   Elec.  Cas.  Marsh,   96  App.  Div.    (N.   Y.)    122, 

190.  89  X.  Y.  Supp.  79. 


85  ht.  Louis  &  C.  R.  Co.  V.  Postal 
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court  is  to  determine  whether  a  case  is  presented  for  the  exer- 
cise of  eminent  domain.^" 

§  284a.  Condemnation  —  Petition  —  Where  statutory  limita- 
tion—  Condition  within  such  limitation  must  he  pleaded. — 
Where  by  statute  there  is  a  limitation  upon  the  right  of  a  tele- 
graph company  to  appropriate  land  for  the  erection  and  main- 
tenance of  its  lines,  it  is  incumbent  upon  such  a  company  seek- 
ing to  appropriate  lands,  to  plead  in  its  petition  a  proposed 
condition  which  would  be  within  the  statutory  limitation. 
Thus  it  has  been  so  decided  where  a  statute,  conferring  upon 
a  telegraph  company  the  right  to  appropriate  land  held  by  a 
corporation,  whether  held  by  purchase  or  in  virtue  of  any 
appropriation  authorized  by  its  charter  by  any  law  of  the  State, 
contained  a  provision  that  the  right  of  the  company  to  appro- 
priate such  lauds  should  be  limited  to  such  use  of  the  same  as 
should  not  in  any  material  degree  interfere  with  the  practical 
uses  to  which  the  company  was  authorized  to  put  such  lands 
under  its  charter. ^"^ 

§  285.  Condemnation  —  Petition  —  Incorporation. —  hi  New 
York  it  is  held  that,  in  an  application  for  the  appointment  of 
commissioners  to  determine  the  necessity  of  street  railway 
tracks  upon  certain  streets,  it  must  appear  that  the  company 
making  the  application  is  a  corporation,  duly  incorporated 
under  the  laws  of  the  State.^^  But  in  an  issue  raised  by  the 
answer,  as  to  the  petitioner's  incorporation,  the  burden  is  on 
the  owners  of  the  land  to  show  that  it  was  not  duly  incorpo- 
rated.^^ 

§  286  Condemnation  —  Petition  —  Failure  to  agree. —  The 
petition  in  condemnation  proceedings  should  allege,  among  other 
things,  the  failure  of  the  relator  to  agree  with  the  owner  of 
the  land  sought  to  be  acquired,   and  the  reason  therefor,   or 

89  Pacific  Mutual  Teleg.  Co.  v.  Ohio  St.  306,  67  N.  E.  890,  8  Am. 
Chicago  &  Atchison  Bridge  Co.,  36       Elec.  Cas.  252. 

Kan.   118,  12  Pac.  560,  2  Am.  Elec.  oi  Re    Brooklyn    City    R.    Co.,    26 

Cas.  279;  Matter  of  N.  Y.  C.  &  H.  App.   Div.    (N.   Y.)    627,   51    N.    Y. 

R.  R.  Co.,  70  N.  Y.   191.  Supp.  1139. 

90  Cleveland  C.  C,  &  St.  L.  R.  "^  In  re  Met.  El.  Ry.  Co.,  12  N. 
Co.    V.    Ohio    Postal    Teleg.    Co.,    08  Y.  Supp.  506. 
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else  such  petition  is  held  to  be  defective.^=^     AVliere  a  petition 
bv  a  telegraph  company  stated  that  the  company  had  made  et- 
forts  to  obtain  the  right  of  way  by  contract,  and  had  received 
no  reply  to  its  propositions  within  a  reasonable  time,  it  was 
held   to  be   in   a   position   to   institute   condemnation  proceed- 
ings «*     And  in  an  action  by  a  telegraph  company  for  the  con- 
demnation of  a  right  of  way  along  a  railroad  right  of  way, 
the  petition  was  held  to  be  sufficient,  where  it  alleged    hat  ap- 
plication had  been  made  to  the  railroad  company  lor  the  priv- 
ilege sought  to  be  acquired,  and  that  an  endeavor  had  been 
made  to  reach  a  settlement  as  to  the  amount  ol  damages  to  be 
paid,  but  that  they  had  wholly  failed  either  to  obtain  the  right 
of  way  or  reach  an  agreement  as  to  the  damages.^^ 

§  287  Condemnation  — Petition  — Description  — Property.— 
The  petition  sh..uld  also  contain  a  specitic  description  of  the 
property  to  be  condemned,  and  it  is  held  that  extreme  accuracy 
is  essential  for  the  protection  of  the  right  of  all  the  parties. 
But  a  property  owner  is  not  bound  by  the  descriptnm  given  of 
his  land  in  a  petition  by  an  electrical  corporation  to  condemn 
the  same.'*' 

§  287a  Condemnation  -  Petition  —  Name  of  owner  of  prop- 
erty.—The  name  of  the  true  owner  uf  the  land  sought  to  be 
condemned  should  be  stated  in  tlie  petition  and  it  is  held  that 
the  petitioner  is  required  to  do  this  at  his  peril  and  that  the 
person  so  named  as  owner  is  not  recpured  to  prove  title. 

^  088  Condemnation  —  Petition  —  Location  of  line.— In 
many  States  it  is  provided  that  the  petition  shall  describe  the 
proposed    location    of    the    telegraph    or    telephone    poles    and 

03  Matter  of  Marsh,  71  N.  Y.  316.  State,    Trenton    &    New    Brunswick 

9*  Louisville,    N.    O.    &   Tex.    Ry.  Tump.  Co.  v.  American  &  European 

Co    V.    Postal   Teleg.   Cable  Co.,   68  News  Co.,  43   N.  J.  L.   381,   1    Am. 

Miss    806,  3  Am.  Elec.  Cas.  85.5,  10  Elec.  Cas.  343. 

Q      74  »'  Matter      of      Brooklyn      Union 

Vsi.   I^uis  &  C.  R.  Co.  V.  Pos-  Elev.  R.  R.  Co.,  105  App.  Div.    (N. 

tal  Teleg.   Co..   173   111.   508,   51   N.  Y.)    Ill,  93  N.  Y.  Supp.  924 

l\89  -js Chicago  &  Milwaukee  Elec.   R. 

ooMatter  of  N.  Y.  Cent.  &  H.  R.  R-  Co.  v.  Diver,  213  111.  26,  31,  72 

R     Co.,    70    N.    Y.     191.     See    also  N.  E.   7.)8. 
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wires.®®      So  a  petition  has  boon  hold  defective,  which  did  not 
give  the  exact  or  proximate  location  and  height  of  the  proposed 
poles,  nnniber  or  size  of  the  crossarnis,  or  the  number  of  wires 
to  be  sustained  thereon.^     But  a  petition  by  a  telegrai)h  com- 
pany for  the  condemnation  of  a  right  of  way  along  a  railroad 
right  of  way  was  held  to  contain  a  sufficient  description  of  the 
proposed   location   of   its   line,   where   the   railroad    track   was 
designated  as  a  fixed  monument,  the  height  and  diameter  of 
the  poles  were  given,  the  length  of  the  crossarnis,  and  the  dis- 
tance of  the  poles  from  each  other  and  from  the  track."      And 
the  filing  of  a  map  of  the  pro])os(Ml  location  of  a  telegraph  line, 
in  such  a  case,  is  not  necessai-y  where  it  would  add  no  force  to 
the  description  contained  in  the  petition.'^     And  again,  where 
the  statutes  of  a  State  provide  that  a  ma])  shall  be  filed  of  the 
proposed  route,  in  case  of  the  condcnniation  of  lauds  for  a  rail- 
road, it  is  not  necessary  to  file  such  a  map  in  case  of  the  pro- 
ceedings by  a  telegraph  company  to  condemn  a  right  of  way 
for  its  lines,  where  the  statutes  make  separate  provisions  for 
petitions  by   telegraph  companies.^      Where   a  map   was   filed 
with  the  petition  made  by  a  telephone  company  and   was  re- 
ferred to  in  the  petition  and  could  not  have  been  mistaken  for 
anything  other  than  a  part  thereof,  it  was  held  that  the  peti- 
tion was  not  defective,  because  the  map  was  not  ])hysically  at- 
tached thereto.^     Although  under  the  Laws  of  1890,  of  New 
York,^  the  filing  of  a  map  of  the  proposed  line  of  a  street  rail- 
way   was     necessary,     such    companies    were    relieved     from 
such  requirement  by  the  Laws  of  1892.'^     In  case  of  a  petition 
by  a  telegraph  company  for  a  right  of  way  for  its  line,  over 
the  right  of  way  of  a  railroad,  the  petition  is  held  to  properly 
designate  its  proposed  location,  where  it  states  what  portion 
of  the  way  is  desired,  and  shows  that  such  portion  will  not 

99  See  chap.  XVIII,   herein.  *  Postal      Teleg.     Cable     Co.     v. 

iNew  York  &  N.  J.  Teleph.  Co.  Southern  R.  Co.,  89  Fed.  190. 

V.   State,  Broome,   50  N.  J.  L.  432,  s  State,    Duke    v.    Central    N.    J. 

14  Atl.   122,  2  Am.  Elec.  Cas.  269.  Teleph.  Co.,  53  N.  J.  L.  341,  21  Atl. 

2  St.  Louis  &  C.  R.  Co.  V.  Postal  460,   3  Am.   Elec.   Cas.   546. 
Teleg.    Co.,    173    111.    508,    51    N.   E.  s  Chap.  565,  §  6. 

382.  'Laws    of    1892.    N.    Y.,    c.    676. 

3  St.  Louis  &  C.  R.  Co.  V.  Postal  See  Hornellsville  R.  Co.  v.  N.  Y., 
Teleg.  Co.,  173  111.  508,  51  N.  E.  L.  E.  &  W.  R.  Co.,  83  Hun  (N.  Y.), 
382,  407. 
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bo  so  iisod  as  to  obstruct  the  railroad  company  in  the  use  of 
its  track.**  And  half  a  rod  in  width  has  been  held  not  to  be 
an  excessive  amount,  which  the  company  may  acquire  for  the 
purposes  above  mentioned.^  Upon  the  same  reasoning  the 
same  rule  would  apply  in  reference  to  telephone  companies  as 
to  telegraph  companies.  In  the  case  of  a  railroad  using  land 
abutting  upon  a  highway  for  railroad  purposes  under  the  right 
of  eminent  domain,  it  is  held  to  have  such  an  estate  in  the 
land,  in  case  of  interference  with  access  thereto  from  an  abut- 
ting highway  by  another  railroad  company,  as  to  render  it  the 
subject  of  special  injury. ^'^ 

§  288a.  Condemnation  —  Petition  —  Separate  parcels  of 
property. —  Where  it  is  provided  by  statute  that  separate  par- 
cels of  hind  nuiy  be  included  in  one  petition,  it  is  not  necessary 
that  such  parcels  should  be  owned  by  the  same  person  in  order 
that  they  may  be  so  included.  ^^ 

§  288b.  Joinder  of  actions  to  condemn  rights  in  water  and 
land  for  ditches  —  Electrical  power  company  —  Statute. —  Tudor 
a  statute  gi\ing  coi-poratinns  oi-ganizod  to  furnish  electrical 
power  for  all  purposes  autiiority  to  coiid(Mi]n  the  rights  of  ri- 
parian owners  in  and  to  the  flow  of  the  suqilus  water  in  the 
channel  of  a  stream,  and  also  the  right  to  condemn  such  lands 
as  may  be  needed  for  ditches  therefrom,  the  maintenance  of 
an  action  to  condemn  land  f(»r  a  ditch  and  of  an  action  to  con- 
demn the  right  to  have  the  water  flow  in  the  channel  of  a 
stream  through  the  premises  of  a  riparian  proprietor,  may  be 
joined  in  one  action  if  the  plaintiff  so  elects. ^^ 

§  288c.  Amendment  of  application  for  condemnation. —  An 
application  for  the  condemnation  of  a  portion  of  the  right  of 

8  Postal  Teleg.  Cable  Co.  v.  B.  Pass.  R.  Co.  (C.  P.).  6  Penn. 
Southern     R.     Co.,     89     Fed.     190;       Dist.  Rep.  269. 

Lockie   v.    Mutual    Un.    Teleg.    Co.,  n  Martin  v.   Chicago  &  M.   Elec. 

103  111.  401,  1  Am.  Elec.  Cas.  425.  Ry.,  220  111.  97,  77  N.  E.  86. 

9  Lockie  v.  Mutual  Un.  Teleg.  12  Grande  Ronde  Electrical  Co.  v. 
Co.,  103  111.  401.  1  Am.  Elec.  Cas.  Drake.  (Greg.  190.5),  78  Pac.  1031. 
425.  construing  B.  &  C.  Comp.,  §§  .5022- 

loPhila.  &  T.  R.  Co.  v.  Phila.  &       5030. 
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way  of  a  railroad  company  may  be  amended  so  as  to  ask  for 
only  a  portion  of  that  originally  asked  for.^^ 

§  289.  Viewing  of  property  by  jury. —  It  may  be  provided 
by  statute  that  at  the  request  of  either  party  the  jury  shall 
view  and  examine  the  property  sought  to  be  appropriated,  for 
the  purpose  of  aiding  them  in  the  assessments  of  damages. 
Under  such  a  provision  in  the  Illinois  statute  it  is  held  that 
the  jury  can  only  be  required  to  view  the  proposed  right  of 
way  in  one  county,  in  the  absence  of  anything  sliowing  the 
existence  of  different  conditions  in  other  counties.^'* 

§  290.  Condemnation  —  Bridge  by  telegraph  company  —  In- 
junction.—  A  telegraph  com})any,  desiring  to  use  a  bridge 
across  a  navigable  stream  for  the  purpose  of  stringing  its  wires 
thereon,  must  show  in  its  petition  that  the  wires  will  be  so  sus- 
pended as  not  to  interfere  with  the  opening  and  closing  of 
the  draw.  So  where  a  telegraph  company,  desiring  to  obtain  a 
right  across  a  bridge  for  this  purpose,  stated,  in  its  petition,  its 
plan  of  suspending  the  wires  on  such  bridge,  and  it  was  plain 
from  the  plan  that  such  a  method  would  interfere  with  the 
<lraw,  it  was  held  that  an  injunction  would  be  issued  restrain- 
ing the  company  and  the  commissioners  w^ho  had  been  ap- 
pointed from  proceeding  further  on  the  application.''^  And  it 
was  also  held  in  this  case  that  the  suggestion  of  a  new  plan, 
filed  in  the  answer  to  the  injunction  proceeding,  would  not  de- 
feat the  action  for  injunction,  though,  perhaps,  the  plan  might 
be  practicable. 

§  291.  Condemnation  —  Judgment. —  Where  a  judgment  in 
an  action  by  a  telegraph  company  to  condemn  a  right  of  way 
along  a  railroad  right  of  way,  described  the  location  of  the  line 
as  not  less  than  twenty-five  feet  from  the  outer  edge  of  said 
railroad  track,  and  upon  the  east  side  thereof,  or  such  points 
as  might  be  agreed  upon  by  the  telegraph  company  and  the 

13  Texas  &  N.  O.  R.  Co.  v.  Postal  is  Pacific  Mutual  Teleg.  Co.  v. 
Tel.  Cable  Co.  (Tex.  Civ.  App.  Chicago  &  Atchison  Bridge  Co.,  36 
1899),  52  S.  W.   108.  Kan.  118,  12  Pac.  560,  2  Am.  Elec. 

14  St.  Louis  &  C.  R.   Co.  V.  Pos-  Cas.  279. 
tal   Teleg.   Co.,    173   111.    508,   51    N. 

E.   382. 
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railroad  company,  it  was  held  not  void  for  uncertainty,  as  be- 
ing in  the  alternative.^^  But  a  judgment  which  advises  the 
railroad  company,  in  a  general  way,  of  the  position  of  the 
proposed  telegraph  line,  and  conserves  its  remedy  against  any 
invasion  thereof  which  it  may  need  for  the  operation  of  the 
road  has  been  held  sufficient.  ^'^ 

§  201a.  Duty  of  court  to  determine  question  of  interference 
of  telegraph  line  with  use  by  railroad  —  Statute. —  Where  it  is 
provided  by  statute  that  in  all  instances  the- court  shall  deter- 
mine, if  it  be  controverted  by  the  railroad  company,  whether  the 
erection  of  a  telegraph  line,  along  the  right  of  way  of  a  rail- 
road, will  in  any  material  degree  interfere  with  the  practical 
uses  of  such  right  of  way  by  the  railroad  company,  it  has  been 
decided  that  in  such  a  case  it  is  the  duty  of  the  court  to  de- 
termine, as  a  jurisdictional  fact,  whether  or  not  the  desired 
use  and  occupancy  will  interfere  in  any  material  degree  with 
such  uses.  So  in  a  case  in  Ohio  where  this  question  is  con- 
sidered it  is  said:  "  The  court  has  no  discretion  on  the  sub- 
ject, because  the  statute  is  mandatory.  It  is  a  wise  provision, 
and  is  intended  to  ascertain,  t<^  some  extent,  at  least,  in  advance 
of  calling  of  a  jury  to  assess  compensation,  whether  the  desired 
use  will  be  compatible  with  the  rights  of  the  railroad  company. 
*  *  *  We  regard  the  finding  required  *  *  *  as  es- 
sentially jurisdictional,  and  that  it  would  be  the  chief  stone  • 
in  the  foundation  upon  which  the  telegraph  company  must 
base  its  right  to  institute  and  conduct  the  inquiry  as  to  com- 
pensation to  the  owner;  and  where  this  chief  stone,  prescribed 

16  St.  Louis  &  C.  R.  Co.  V.  Postal  should  bo  placed  in  the  ground  and 
Tcleg.  Co.,  173  111.  .508,  51  N.  E.  the  distance  from  the  outer  edge 
382.  of  the  track  at  which  they    should 

17  Oregon  Short  Line  R.  Co.  v.  be  erected,  the  manner  in  which 
Postal  Teleg.  Cable  Co.,  Ill  Fed.  they  might  construct  the  line  across 
842,  49  C.  C.  A.  663,  8  Am.  Elee.  the  tracks  where  necessary,  and 
Cas.  267.  In  this  case  a  judgment  provided  that  if  the  railroad  should 
was  held  sufficient  which,  in  gen-  at  any  time  need  any  portion  of 
eral  terms,  located  the  telegraph  the  right  of  way  on  which  the  poles 
line  with  reference  to  the  road-bed  were  placed  the  telegraph  company 
of  the  railroad,  declared  that  the  should  remove  its  poles  to  such 
poles  should  be  erected  upon  the  other  points  as  might  be  designated 
right  of  way,  specified  the  length  of  by  the  railroad  company. 

the  poles,  the  depth  to  which    they 
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by  statute  to  be  laid  at  the  i)r('liminury  hearing-  is  absent,  the 
superstructure  will  not  witlistand  attack,  especially  when  made 
in  a  direct  proceeding.  Adopting  the  above  course  of  reason- 
ing, we  are  of  opinion  that  the  Probate  Court  did  not  obtain 
jurisdiction  to  order  the  appropriation  and  make  the  order  of 
an  inquiry  of  compensation  before  a  jury."  ^^ 

§  291b.  Where  statute  allows  attorney's  fees  to  defendant  in 
condemnation  proceedings. —  Where  by  statute  as  to  the  exercise 
of  eminent  domain  it  is  provided  that  a  defendant  may,  upon 
application,  be  granted  an  order  for  reasonable  attorney's  fees 
which  have  been  paid  or  incurred  by  liini,  such  statute  is  to  be 
construed  as  providing  for  the  reimbursement  of  the  defendant 
for  such  attorney's  fees  as  he  has  paid  or  incurred  providing 
they  are  reasonable,  and  in  case  of  an  agreement  as  to  the 
amount  of  such  fees  the  defendant  cannot  recover  in  excess 
of  that  sum,  or  in  case  of  no  agreement  only  the  reasonable 
value  thereof.  ^^ 

§  291c.  No  allowance  for  costs  in  proceedings  under  Rapid 
Transit  Act  in  New  York. —  in  Xew  York  it  has  been  decided 
that  wliere  proceedings  have  Imh-u  instituted  by  the  Kapid  Tran- 
sit Commission  to  condemn  land  as  provided  by  the  Kapid 
Transit  Act,^"  there  is  no  authority  in  such  act  for  the  allow- 
in  Cleveland  C.  C.  &  St.  L.  R.  Co.  li)  Chicago  &  S.  Traction  Co.  v. 
V.  Ohio  Postal  Teleg.  Cable  Co.,  67  Flaherty  (111.  1900),  78  N.  E.  29. 
Ohio  St  306,  67  N.  E.  890,  8  Am.  construing  Laws  1897,  p.  218,  pro- 
Elcc.  Cas.  252,  per  Price,  J.,  de-  viding  that  the  court  or  judge  shall 
cided  under  Ohio  Rev.  St.  1892,  "  upon  application  of  the  defena- 
§  .'M59.  providing  in  part  that:  ants  to  said  petition,  or  either  of 
"  The  Probate  Court  shall  in  all  in-  thorn,  make  such  order  in  such 
stances  determine,  if  it  be  contro-  cause  for  the  payment  by  the  pe- 
verted  by  the  railroad  company,  titioner  of  all  costs,  expenses  and 
whether  the  erection  of  the  line  at  reasonable  attorney  fees  of  such  de- 
the  place  or  places  designated,  will  fendant  or  defendants  paid  or  in- 
in  any  material  degree,  interfere  curred  by  such  defendant  or  defend- 
with  the  practical  uses  to  which  ants  in  defense  of  said  petition  as 
such  railroad  company  is  author-  upon  the  hearing  of  such  appliea- 
ized  to  put  such  lands,  and  if  the  tion  shall  be  right  and  just,  and 
court  is  satisfied  that  it  will  so  also  for  the  payment  of  the  taxable 
interfere,    it    shall    reject   the    peti-       costs." 

tion,  or  require  the  structure  to  be  20  Laws     of     1894,      c.      752.     as 

erected     at     such     other     place     or       amended  by  Laws  1895,  c.  519. 
places,  as  the  court  shall  direct." 
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iince,  to  property  owners  who  are  parties  to  such  proceedings, 
of  taxable  costs  as  in  ordinary  proceedings  or  for  disburse- 
ments for  the  compensation  of  expert  witnesses.^ ^ 

§  291d.  Where  land  sold  after  commencement  of  condemna- 
tion proceedings. —  Where  proceedings  have  been  brought  to 
condemn  land  for  the  purpose  of  a  traction  railway  and  the 
court  has  acquired  complete  jurisdiction  over  the  subject  mat- 
ter, such  proceedings  cannot  be  defeated  by  a  subsequent  con- 
veyance to  another.  Thus  in  a  case  in  New  Jersey  it  was 
decided  that,  when  the  petition  and  affidavit  were  filed  with  the 
justice  pursuant  to  statute  and  notice  duly  given  to  the  owner 
and  occupant  of  the  premises,  as  directed  in  the  order  assign- 
ing a  day  for  the  hearing,  a  subsequent  conveyance  could  not 
defeat  the  proceeding,  the  court  declaring  that  such  a  rule  was 
in  accord  with  the  adjudications.^^ 

§  291e.  Hight  to  writ  of  error.— In  Illinois  it  has  been 
decided  that  where  no  right  to  a  writ  of  error  is  given  by  the 
eminent  domain  act  or  special  statute  having  reference  to  con- 
demnation proceedings,  such  right  does  not  exist,  it  being  de- 
clared that  a  writ  of  error  exists  in  all  cases  which  are  prose- 
cuted according  to  the  course  of  the  common  law  but  that  it 
is  not  a  writ  of  right  in  a  special  statutory  proceeding,  and 
that  the  condemnation  of  private  property  under  the  Eminent 
Domain  Act  :s  a  special,  statutory  and  summary  proceeding 
which  is  not  governed  either  as  to  pleading  or  practice  by  the 
rules  of  the  common  law.^^ 

§  2 9 If.  Power  of  court  as  to  report  of  commissioners  in  con- 
demnation proceedings. —  In  a  recent  case  in  New  York  the 
question  arose  as  to  the  power  of  the  court  to  send  the  report 
of  commissioners  in  ccmdemnation  proceedings  back  to  them 
with   a   requirement   that  they  state   in   a   further   report   the 

-'1  Matter  of  Low,   103  App.  Div.  citing    Plunier    v.  Wausau     Boom 

(N.  Y.)   530,  93  N.  Y.  Supp.  2U2.  Co.,    49    Wis.    449,  5    N.    W.    232; 

22  Houston  V.  Paterson  State  Line  Trogden  v.  Winona  &  S.  P.  R.  Co., 

T.  Co.,  69  N.  J.  L.  168,  54  Atl.  403,  22   Minn.   198. 

construing  Act   of  Marcli    14,    1893,  23  Sweeney   v.    Chicago   Telephone 

and   acts   supplemental   thereto    (P.  Company,    212    111.  475,    72    N.    E. 

L.,  p.  30-2:  3  Gen.  St.,  p.  3235),  and  077. 
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grounds  upon  which  their  decision  was  based,  and  it  was  de- 
clared that,  though  the  practice  appeared  to  have  been  followed 
in  some  cases,  it  was  not  to  be  connncndod,  and  had  not  been 
usual  since  the  enactment  of  the  condemnation  law  of  1890.^'* 
And  it  was  further  said  in  this  case  that  under  the  pro- 
visions of  this  law  if  there  was  any  irre<iiilarity  or  error  of 
law  in  the  proceedings  before  the  commissioners,  or  if  the 
court  deemed  the  award  insufficient  the  proper  remedy  was 
to  set  aside  the  report  and  not  to  send  it  back.^*^ 

§  291g.  Injunction  to  restrain  unauthorized  exercise  of 
power  of  eminent  domain. —  Where  a  tolograph  com})any  at- 
tempts, without  authority,  to  exorcise  the  right  of  eminent  do- 
main to  condemn  a  part  of  a  railni:i<l  right  of  way  it  has  been 
decided  that  a  suit  in  equity  for  an  iujimctiou  is  the  ])roper 
remedy  to  restrain  the  unauthorized  exercise  of  such  power. ^® 

§  292.  Condemnation  —  Nature  of  title  acquired. —  Does  a 
telegraph  company  ac-([uirc'  the  fee  to  the  laud  by  condemna- 
tion proceedings,  or  does  it  acquire  merely  the  license  to  enter 
upon  the  land  for  necessary  purposes  in  connection  with  the 
construction,  operation  and  repair  of  its  line  'i  So  far  as  we 
can  find,  this  question  has  only  been  before  the  courts  for 
adjudication  in  one  instance.  This  was  an  Illinois  case,^^ 
and  the  court  in  this  case  held  that  it  did  not  acquire  the  fee 
to  the  land  and  could  enjoy  or  use  it  for  no  other  purpose 
than  for  the  erection  of  its  poles,  and  the  stringing  of  the 
wires  thereon,  and  for  the  purpose  of  maintaining  and  re- 
pairing the  same,  and  consequently  the  right  at  all  times  to 
enter  thereon,  doing  as  little  damage  as  possible,  when  neces- 
sary to  construct  or  repair  the  line.  The  company,  however, 
does  acquire  exclusive  right  and  occupancy  in  the  ground  oc- 
cupied by  the  poles,  and  this  is  all  that  it  acquires,  which  is 
of  an  exclusive  character  in  connection  with  the  land  con- 
demned.    And  in  such  a  case  it  does  not  become  necessary  for 

24  Laws  1890,  c.  95,  adding  to  the  26  St.  Louis  &  S.  F.  R.  Co.  v. 
Code  of  Civil  Procedure,  c.  23,  tit.  Southwestern  Teleph.  &  Teleg.  Co., 
1  thereof,  §§  .3357-3384  inclusive.  121  Fed.  276,  58  C.  C.  A.  198. 

25  Waterford  Electric  Light,  H.  &  -^  Lockie  v.  Mutual  Un.  Teleg. 
P.  Co.  V.  Reed,  103  App.  Div.  (N.  Co.,  103  111.  401,  1  Am.  Elec.  Cas. 
Y.)    103,  92  N.  y.  Supp.  960.  425. 
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a   telegraph   company   to   separate  by   a   fence  the   strip   con- 
demned from  the  remainder  of  the  land.^^ 

§  293.  Condemnation  —  Post  Roads  Act  —  Private  Property. 
—  Tliough  a  telegraph  company  may  organize  under  and  accept 
the  provisions  of  the  Post  Roads  Act,  yet  this  will  not  author- 
ize it  or  give  it  the  right  to  enter  upon  private  property,  and 
erect  the  necessary  structues  for  its  business,  without  first  ob- 
taining the  consent  of  the  owner  or  acquiring  the  right  by 
condemnation  proceedings.^^ 

§  294.  Exclusive  contract  —  Right  of  way. —  A  railroad 
company  cannot  grant  a  telegrapli  c<jmpany  an  exclusive  right 
of  way  for  its  line,  over  the  railroad  right  of  way,  since  such  a 
contract,  if  upheld,  would  deprive  the  State  of  its  right  of 
eminent  domain.  A  railroad  company  may  undoubtedly  make 
a  contract,  giving  to  a  telegraph  company  or  telephone  com- 
pany the  right  to  maintain  a  line  of  wire  upon  the  railroad 
right  of  way,  but  it  cannot  make  a  valid  contract,  excluding 
all  other  lines  therefrom.  The  exercise  of  the  right  of  emi- 
nent domain,  which  is  granted  to  railroad  companies,  is  for 
the  benefit  of  the  general  public.  To  permit  them  to  make  a 
contract  of  this  nature  was  never  intended,  and  it  would  be 
allowing  them  to  add  an  unlimited  franchise  to  one  which  is  in 
itself  limited.30 

2«Lockie    v.    Mutual    Un.    Teleg.  IGO,    1    Am.    Elec.    Cas.    306,    por 

Co.,   108   111.  401,   1   Am.   Eloc.  Cas.  Crawford,     .J.     See     chapter     XIII, 

425.  herein,    Exclusive    Franchises.     See 

-9  American  Teleph.  &.  Teleg.  Co.  also  New  Orleans,  Moi)iIe  &  Tex.  R. 

V.   Pearce,  71  Md.  .5.35,   18  Atl.  910,  Co.   v.    Southern   &    Atlantic    Teleg. 

.3  Am.  Elec.  Cas.  169.  Co.,  53  Ala.  211,   1  Am.  Elec.  Cas. 

30  Western     Un.     Teleg.     Co.     v.  190. 
American   Un.    Teleg.    Co.,    65    Ga. 
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301a. 


302. 
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304. 


304a 


Coniponsalion  —  Generally. 

Ahiitlin<i  owners — i\i<!;hts 
in    streets   and   higiiways. 

Sitiiio  subject  continued. 

Al)iittinfj  owner — Fee  to 
streets  in  city. 

Telegrapb  and  tcloplionc  — 
Wliether  additional  servi- 
tude—  Generally. 

Telegrapb  and  telepbone  — 
Additional  burden  —  Fed- 
eral — •  Illinois  —  Ken- 
tucky. 

Telegrapb  and  telephone  — 
Additional  burden  — 

Maryland    —    Minnesota 
—  Mississippi. 

Telegrapb  and  telepiione  — 
Additional  burden  —  Ne- 
braska. 

Telegrapli  and  telepbone  — 
Additional  burden  —  New 
Jersey. 

Telegrapb  and  telephone  — 
Additional  burden  —  New 
York. 

Telegrapb  and  telepbone  — 
Additional  burden  —  New 
York  —  Distinction  be- 
tween urban  streets  and 
rural  higbways. 

Telegraph  and  telepbone  — 
Additional  burden  — 
North  Dakota. 

Telegraph   and   telepbone — ■ 
Additional         burden    — 
Ohio  —  Virginia. 
,  Telegraph   and   telepbone  — 
Additional  burden    — 

Wisconsin. 
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§  30.').     Telegraph    and    telephone  — 
-Additional  Imrden    — 

Other  authorities. 
3()(i.     Telegraph    and    telepiione  — 
Whether    additional    bur- 
den—  Doubtful      authori- 
ties. 

307.  Telegraph   and    lelei)hone  — 

Not  a<lditional  i)urden  — 
Indiana  —  Kansas  — 
Kentiicky  —  Louisiana. 

308.  Telegrapb    and    telephone  — 

Not   additional   burden  — 

Massachusetts. 
30!).     Telegrapb    and   telepiione — • 

Not   additional    burden  — 

Michigan. 
310.     Telegraph   and   telepbone  — 

Not   additional   burden  — 

Minnesota. 
•    311.     Telegraph    and    telephone  — 

Not  additional    burden  — 

Missouri. 

312.  Telegrapb    and   telepbone  — 

Not   additional   burden  — 
Montana. 
312a.  Telegraph    and   telephone  — 
Not  additional   burden  — 
South  Dakota. 

313.  Telegraph   and   telepiione  — 

Not   additional   burden  — 
Pennsylvania. 
313a.  Telegraph    and  telepbone  — 
Not   additional   burden  — 
West   Virginia. 

314.  Telegraph   and  telephone  — 

Easements     of     abutting 
owner   obstructed  —  Rule. 


Abuttinct  owners 
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§  295 


§315.  Telegraph  and  telephone  — 
Fee  to  streets  in  munic- 
ipality —  Rule. 

316.  Telegraph  and  telephone  — 

Fee  to  streets  in  abut- 
ting owner  —  Summary 
decisions. 

317.  Nature     of     easement      ac- 

quired in  streets. 

318.  Legitimate  street  uses. 


§  319.     Use  of  streets  for  communi- 
cation  of   intelligence. 

320.  Use    of    highways    by    com- 

mercial  railroads. 

321.  Telegraph   and  telephone  — 

Whether    additional    bur- 
den — •  Conclusion. 
321a.  Placing   of  telephone   wires 
in  conduit  —  Whether  ad- 
ditional burden. 


§  295.  Compensation  —  Generally. —  In  connection  with  the 
exercise  of  the  right  of  eminent  domain,  one  of  the  require- 
ments is  that  just  compensation  sliall  be  made  for  all  property 
taken  or  rights  injured  or  destroyed.^  Just  compensation 
means  that  the  property  taken  shall  he  paid  for  at  a  fair  valua- 
tion.^ And  where  a  telegraph  company  was,  imder  an  act  of 
the  legislature,  authorized  to  construct  its  line  upon  the  right 
of  way  of  railroad  companies,  hut  the  act  failed  to  make  any 
provision  for  enforcing  the  award  for  damages,  which  it  had 
provided  might  be  assessed  by  arbitration,  it  was  held  to  be 
unconstitutional.^  But  the  unconstitutionality  of  such  an  act 
cannot  be  raised,  except  by  one  whose  property  is  damaged  or 
affected  thereby.*  In  case  of  a  street  railway  it  is  held  that 
failure  to  provide  for  the  payment  of  damages  does  not  render 
the  act  invalid  or  inoperative,  since  the  use  of  the  streets  for 
this  purpose  does  not  impose  any  additional  burden,  and  con- 
sequently no  question  as  to  damages  can  arise.^  The  streets 
of  a  city  are  for  the  use  of  the  public,  and  they  may  be  used 
for  any  necessar>'  public  purpose.  The  abutting  owner  is  en- 
titled to  the  unobstructed  enjoyment  of  his  property,  and  has 


1  Southwestern  R.  Co.  v.  South- 
ern &  Atlantic  Teleg.  Co.,  46  Ga.  43, 
1  Am.  Elec.  Cas.  34,  12  Am.  Rep. 
585,  Lewis  on  Eminent  Domain,  § 
10. 

2  Southwestern  R.  Co.  v.  South- 
ern &  Atlantic  Teleg.  Co.,  46  Ga. 
43,  1  Am.  Elec.  Cas.  34,  12  Am. 
Rep.  585. 

3  Southwestern   R.    Co.   v.    South- 


ern &  Atlantic  Teleg.  Co.,  46  Ga. 
43,  1  Am.  Elec.  Cas.  .34,  12  Am.  Rep. 
585.  See  section  herein.  Statute  as 
to  Compensation. 

*  Prince  v.  Crocker,  166  Mass. 
347,  44  N.  E.  446,  32  L.  R.  A.  610. 

5  Commonwealth  e.x:  rel.  Dist. 
Atty.  V.  Westchester,  9  Penn.  Co. 
Ct.  R.  542,  3  Am.  Elec.  Cas.  326, 
330. 
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the  easement  of  access,  light  and  air,  of  which  he  cannot  he 
deprived  without  just  compensation.^ 

§  296.  Abutting  owners  —  Rights  in  streets  and  highways. 
—  There  is,  undouhtedly,  a  distinction  between  city  streets  and 
niral  highways,  in  so  far  as  the  respective  rights  of  the  public 
and  of  the  abutting  owners  therein  are  concerned.'^  The 
streets  of  a  populous  village  or  city  are  subject  to  greater  bur- 
dens, and  to  a  greater  variety  of  uses  than  a  rural  highway, 
and  the  extent  of  an  easement  in  the  street  is  to  be  measured 
by  the  necessities  of  the  public.*'  While  a  devotion  of  a  high- 
way to  a  certain  use  might  be  considered  as  an  invasion  of 
private  rights,  yet  the  application  of  the  streets  of  a  city  to 
the  same  purpose  might  on  the  other  hand  be  one  of  the  proper 
and  legitimate  uses  thereof.^  Thus,  while  the  laying  of  gas 
pipes  in  a  country  highway  is  held  to  constitute  an  additional 
burden,^"  yet  the  use  of  the  city  streets  for  the  same  purpose 
does  not.^^ 

§  297.  Same  subject  continued. —  The  abutting  owner  is 
said  to  occupy   a  three-fidd    rchiiion    to  the  street.     First,   as 

«  Detroit  City  Ry.  Co.  v.  Mills,  85  who  dedicates  a  strip  of  ground  for 

Mich.   034,   48   N.   W.    1007,    3   Am.  a  street,  sets  it  apart  to  a  very  dif- 

Eiec.  Cas.  33;  Dooly  Block  v.  Salt  ferent  use  from  that  to  which  one 

Lake    City    Rapid    Transp.    Co.,    9  devotes  land  which  he  dedicates  for 

Utah,  31,  33  Pac.  229,  8  Am.  R.  &  a  county  road.     »     *     *     The  ovvn- 

Corp.    Rep.    327,   4   Am.    Elec.    Cas.  or  of  the   fee   of   a   rural   highway 

189,  may   make   many   uses   of   it   which 

7  Penn.     R.    Co.    v.    Montgomery  the  owner  of  the  fee  of  a  street  in 

Pass.  Ry.  Co.,  167  Penn.  St.  G2,  5  a    city   cannot."     Elliott   on    Roads 

Am.    Elec.    Cas.    167,    31    Atl.    468.  &  Streets,  p.  299, 

"  There  is  an  essential  difference  be-  ». Johnson      v.      Thomson-Houston 

tween    urban    and    suburban    servi-  Elec.  Co.,  54  Hun    (N.  Y.),  469,  3 

tudes.     The  easement  of  the  one  is  Am.  Elec.  Cas.  203,  per  Martin,  J.; 

very  much  more  comprehensive  than  Eels  v.   American   Teloph.   &   Teleg. 

tliat    of   the   other.     It    is    doubtful  Co.,   143   N.   Y.   133,  38   N.   E.   202, 

whether   of   all   servitudes   there   is  5  Am.  Elec.  Cas.  92. 

one  so  broad  and  comprehensive  as  '•>  Loekhart   v.    Craig   St.    Ry.   Co., 

that   of   a    city    in    its    streets.     On  139  Penn.  St.  419,  3  Am.  Elec.  Cas. 

the  other  hand,  the  easement  of  the  314,  21  Atl.  26. 

public    in   a   suburban    road    is   not  lo  Sterling's  Appeal,  111  Penn.  St. 

much    greater    than    many    merely  41,  2  Atl.  105. 

private  easements,   if,   indeed,   it    is  n  Bloom  field,   etc..   Gas  L.  Co.  v. 

as    great.     *     *     ♦     a    landowner,  Calkins,  62  N.  Y.  386. 
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one  of  the  general  public  holding  the  right  in  common  with 
every  other  member  of  the  public  to   the  use   of  the  street. 
Second,  as  owner  of  the  reversionary  interest  to  the  center  of 
the  street.     Third,  as  owner  of  the  land,  possessed  of  the  right 
of  ingress  and  egress  to  and  from  the  street,  ^^  ^nd  also  the 
easement  of  light   and   air.^=^     The   public   has   a   paramount 
right  to  the  use  of  the  streets  limited,  not  merely  to  the  right 
of  way,  but  extending  to  all  beneficial  and  legitimate  street 
uses,  which  public  necessity,  may  from  time  to  time  require, 
and 'the  right  of  the  abutting  owner  in  the  streets  is  subject 
to  this  right  of  the  public. ^^     And  the  abutting  owner  is  sub- 
ject at  all  times  to  such  legitimate  uses  of  the  streets  as  the 
city  may  make,   though  such  uses  may  cause  inconvenience, 
provided  they  do  not  amount  to  a  substantial  subversion  of 
private  rights.  ^^^     So  long  as  the  use  to  which  the  street  is 
applied  is  a  proper  and  authorized  public  use,  and  the  abut- 
ting owner  is  not  obstmcted  in  the  use  and  enjoyment  of  his 
property,    having   convenient    ingress   and   egress,    he    has   no 
legal  cause  of  complaint.  ^«     The  right  of  the  abutting  owner 
may  be  stated  as  a  general  iiile  to  be  subordinate  to  that  of 
the   public, ^^    and   his   right   to   compensation   to   spring,   not 
merely  from  the  fact  of  the  proximity  of  the  public  use,  but 
it  must  be  based  on   an   interference  with  some  one  of  the 
rights  of  access,  light  or  air.^^ 

13  Detroit  City  Ry.   Oo.  v.  Mills,  i4  Lockhart  v.  Craig  St.  Ry.  Co., 

85  Mich.  634,  3  Am.  Elec.  Cas.  341,  139  Penn.  St.  419,  21  Atl.  26,  3  Am. 
48  N.  W.  1007,  per  Grant,  J.;  West      Elec.  Cas.  314. 

Jersey  R.  Co.  v.  Camden,  Gloucester  is  Western     Un.     Teleg.     Co.     v. 

&  Woodbury  Ry.  Co.,  52  N.  J.  Eq.  Guernsey  &  Scudder  E.  L.  Co.,  46 
31,  5  Am.  Elec.  Cas.  137,  29  Atl.  Mo.  App.  120,  3  Am.  Elec.  Cas.  425. 
4.73  It;  Detroit  City   Ry.  Co.  v.  Mills, 

13  Western     Un.     Teleg.     Co.     v.       85  Mich.  634,  3  Am.  Elec.  Cas.  333, 
Guernsey  &  Scudder  E.  L.   Co.,  46       per   Grant,   J.;    Lockhart   v.    Craig 
Mo.  App.  120,  3  Am.  Elec.  Cas.  425;       St.  Ry.  Co.,   139  Penn.  St.  419,  21 
Paterson  Ry.  Co.  v.  Grundy,  51  N.       Atl.  a6,  3  Am.  Elec.  Cas.  314. 
J.   Eq.  213,  4  Am.   Elec.   Cas.    178,  i^  Halsey  v.  Rapid  Trans.  St.  Ry. 

26  Atl.  788;  Clausen  &  Sons'  Brew-       Co.,  47  N.  J.  Eq.  380,  20  Atl.  859, 
ing  Co.  V.  B.  &  0.  Teleg.  Co.    (N.       3  Am.  Elec.  Cas.  283. 
Y.^Sup.  Ct.,  1884),  2  Am.  Elec.  Cas.  is  Paterson  Ry.  Co.  v.  Grundy,  51 

210;  Dooly  Block  v.  Salt  Lake  City      N.  J.  Eq.  213,  4  Am.  Elec.  Cas.  173, 
Rap.  Trans.  Co.,  9  Utah,  31  33  Pac.      26  Atl.  788. 
229,  8  Am.  R.  &  Corp.  Cas.  327,  4 
Am.  Elec.  Cas.  189. 
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§  298.  Abutting  owner  —  Fee  to  streets  in  city. —  The  ques- 
tion has  been  raised  in  some  cases  as  to  the  right  of  the  abut- 
ting owner  to  compensation,  where  authoity  has  been  given  for 
certain  specified  uses  of  certain  streets,  the  fee  to  which  is 
vested  in  the  municipality.  We  cannot  see,  however,  how  the 
abutting  owner's  right  to  the  full  enjoyment  of  his  easements 
can  be  affected  by  this  fact.  If  the  abutting  owner  be  de- 
prived of  the  right  of  access  to  his  property,  it  would  seem  that 
he  should  be  entitled  to  compensation,  whether  the  fee  be  in 
him  or  in  the  municipality.^^  Certainly,  the  fact  that  the  fee 
to  the  streets  may  be  vested  in  the  city  should  not  be  allowed 
to  prevent  compensation  to  an  abutting  owner  for  obstruction 
to  his  easements  of  access,  light  and  air.  The  abutting  owner 
is  entitled  to  have  these  rights  unobstructed,  and  any  use  of 
the  streets  interfering  therewith  should  render  the  author  of 
such  use  liable  for  the  injury  occasioned.  Where  the  fee  is 
in  the  city,  the  rights  of  the  abutter  are  in  the  nature  of 
equitable  easements  in  fee;  if  in  the  abutter,  they  are  in  their 
nature  legal. -*^  In  Louisiana  it  has  been  held  that  an  abut- 
ting owner  cannot  obtain  compensation  for  the  construction 
of  a  telephone  along  the  street  in  front  of  his  property,  the 
fee  to  the  streets  being  in  the  municipality.  Xo  obstruc- 
tion, however,  to  his  easement  of  access,  light  or  air  appeared 
in  this  case.^^  The  true  rule  would  seem  to  be  that,  though 
the  fee  to  the  streets  may  be  vested  in  the  city,  yet  the  munici- 
pality can  only  b  said  to  hold  it  in  trust  for  proper  and  legiti- 
mate street  uses,  a  trust  to  be  executed,  not  only  in  the  interests 
of  the  public  at  large,  but  also  in  those  of  the  abutting  owner,-- 
who  is  entitled  to  the  easements  of  light,  air  and  access,  and 
cannot  be  deprived  thereof  without  compensation.^^ 

19  Elliott  on  Roads  &  Streets,  p.  lions  as  to  compensation  in  connec- 
529.  tion  with  this  section. 

20  Dooly  Block  v.   Salt  Lake  City  22  Kane  v.  New  York  El.  Uy.  Co., 
Rap.  Trans.  Co..  9  Utah,  31,  33  Pac.  125  N.  Y.   146,  26  N.  E.  278. 

229,  8  Am.  &  R.  Corp.  Rep.  327,  4  23  Mortimer  v.   New   York   El.   R. 

Am.  Elec.  Cas.  189,  per  Bartch,  J.  Co..  57   N.  Y.   Super.  Ct.  244,   6  N. 

21  Irwin       V.       Great       Southern  Y.   Supp.   898,   aflfd..   129   N.   Y.   81, 
Teleph.  Co.,  37  La.  Ann.  63,  1  Am.  41  N.  Y.  St.  R.  122,  29  N.  E.  5. 
Elec.  Cas.  709.     See  subsequent  sec- 
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§  299.  Telegraph  and  telephone  —  Whether  additional  servi- 
tude —  Generally.—  Does  the  use  of  the  streets  for  the  purpose 
of  telegraph  and  telephone  lines  impose  an  additional  burden 
upon  the  abutting  owner,  entitling  him  to  compensation  ?  Cer- 
tainly, if  the  construction  of  such  a  line  interferes  with  or  ob- 
structs his  right  or  easement  of  access,  light  and  air,  he  may 
recover  compensation  for  such  interference,  since  these  are 
rights  of  which  he  cannot  be  deprived,  except  paj-ment  be  made 
to  him  therefor.  But  independent  of  any  damage  to  these  ease- 
ments, does  the  construction  of  the  line,  of  itself ,  impose  an 
additional  burden  ?  For  a  clearer  conception  of  this,  we  shall 
review  the  cases  upon  this  question. 

§  300.     Telegraph     and     telephone  —  Additional     burden  — 

Cases Federal  —  Illinois  —  Kentucky. —  In  the  United  States 

Circuit  Court  it  has  been  held  that  if  the  fee  to  the  highway  is 
in  the  adjacent  owner,  the  use  of  the  highway  only  for  pur- 
poses of  public  travel  having  been  granted,  then  the  erection  of 
poles  and  wires  by  a  telegraph  company  will  constitute  an  ad- 
ditional burden,  but  if  the  fee  is  in  the  public,  then  there  can 
be  no  valid  objection  to  the  grant  by  the  public  to  the  telegraph 
company  to  so  construct  its  line.^^  And  in  a  later  case  in  a 
Federaf  court  it  is  declared  that,  "  The  primary  purpose  of  a 
liighway  being  for  travel  and  transportation,  its  use  by  a 
telegraph  company  to  facilitate  communication  is  subordinate 
to  its  use  by  the  public  for  the  primary  purpose."  ^^  In  Illi- 
nois it  is  held  that  where  the  fee  to  the  center  of  the  street 
is  in  the  abutting  owner,  the  erection  of  poles  and  wires  for 
a  telegraph  line  imposes  an  additional  burden,  entitling  the 
abutting  o\\Tier  to  compensation.^^  The  telegraph  company  in 
this  case  contended  that  it  might  be  authorized  to  construct 
a  line  of  telegraph  upon  the  highway  without  the  consent  of 
the  abutting  landowner ;  that  such  construction  imposed  no  new 
servitude;  that  an  easement  acquired  by  the  public  over  land 

-•4  Pacific  Postal  Teleg.  Cable  Co.  ^e  Board   of   Trade   Teleg.    Co.   v. 

V.   Irvine,  49  Fed.   113,  4  Am.  Elec.  Barnett,    107    111.   507,    1    Am.   Elec. 

Cag    140.  Cas.    565,    cited    with    approval    in 

2.-.  Ganz  V.  Ohio  Postal  Tele?.  Co.,  Carpenter    v.    Capital    Electric    Co., 

140  Fed.  692.  694,  per  Richards,  J.  178   111.   29,   52   N.   E.    973,   7    Am. 

See   also   Kester   v.    Western   Union  Elec.  Cas.  312. 
Teleg.  Co.,  108  Fed.  926. 
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for  a  highway,  full  compensation  having  k-cn  [jaid,  ontillccl 
the  public  to  all  the  rights  which  the  owner  had,  and  that  the 
State  could  authorize  any  use  thereof,  not  inconsistent  with 
its  use  as  a  highway.  The  abutter,  however,  claimed  that  his 
rights  as  owner  of  the  fee  had  been  interfered  with,  in  a  man- 
ner detrimental  to  his  interests,  and  that  the  constitutional 
provision,  that  "  private  property  shall  not  be  taken  or  dam- 
aged without  just  compensation,"  had  been  violated.  Tim 
court  said :  "  The  latter  position  is  the  one  best  sustained 
by  authority  and  rests  on  sounder  principles.  It  is  for  the 
reason  that  the  construction  and  maintenance  of  a  telegraph 
line  upon  the  highway  is  a  new  and  additional  burden  upon 
the  fee,  to  which  it  was  not  contemplated  it  should  be  sub- 
jected, and  for  which  the  owner  is  entitled  to  additional  com- 
pensation. The  principle  is,  neither  the  State  nor  a  municipal 
corporation  has  any  rightful  authority,  under  the  Constitution, 
to  grant  away  the  private  property  of  the  citizen,  and  if  cor- 
porations quasi-public,  in  the  exercise  of  the  right  of  eminent 
domain,  with  which  they  are  clothed  by  the  sovereign  power 
of  the  State,  seek  to  appropriate  it,  so  that  they  may  have 
a  benefit  therefrom,  every  principle  of  justice  demands  that 
they  should  make  just  compensation,  whether  the  property 
taken  or  damaged  is  of  little  or  great  value."  ^'  This  case 
was  subsequently  followed  by  the  case  of  Postal  Telegi'aph 
Cable  Co.  v.  Eaton, ^^  which  held  that  where  compensation  had 
not  been  made  to  the  abutting  owner,  he  might  maintain  eject- 
ment for  the  removal  of  the  poles  from  the  highway, ^^  In  a 
case  in  Kentucky,^^  the  construction  of  a  telephone  line  upon 
the  streets  of  a  city  or  town  is  held  to  constitute  an  additional 
burden.^  ^ 

§  301.  Telegraph  and  telephone  —  Additional  burden  — 
Maryland  —  Minnesota  —  Mississippi. —  In  a  case  which  arose 
in  Maryland,^^  involving  the  right  of  a  telephone  company  to 

2T  Per  Scott,  J.  Teleg.  Co.  v.  Jones,  78  111.  App.  372. 

28  170  111.  513,  39  L.  R.  A.  722,  so  East  Tenn.  Teleph.  Co.  v.  Rus- 
40   N.  E.  365.  selville,  106  Ky.  667,  51   S.  W.  308. 

29  See  also  Union  Elec.  Teleph.  &  3i  But  see  §  307  herein,  where  the 
Teleg.    Co.    v.    Applequist,    104    111.  contrary   is   held  in   a   later   case. 
App.     517;     American     Teleph.     &  32  Chesapeake  &  Potomac  Teleph. 
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erect  poles  upon  the  streets  of  Baltimore,  the  court  held  that 
where  the  fee  of  the  streets  was  in  the  abutting  o%vner,  then 
the  erection  of  a  telephone  pole  in  front  of  his  property  con- 
stituted an  additional  servitude  upon  his  land,  which  entitled 
him  to  compensation ;  and  that  where  the  fee  was  in  the  city, 
the  erection  of  such  poles  would  also  entitle  the  abutting  owner 
to  compensation  where  his  means  of  ingress  and  egress  were 
unreasonably  abridged.  In  case,  however,  of  the  fee  being  in 
the  municipality  the  court  stated  that  there  was  some  diversity 
of  opinion  as  to  whether  the  erection  of  poles  would  of  itself 
be  an  additional  servitude  in  the  absence  of  special  injury  to 
the  rights  of  egress  and  ingress.^^  In  Minnesota  ^^  it  has  been 
held  that  where  the  abutting  owner  holds  the  fee  to  the  streets, 
the  erection  of  telegraph  and  telephone  poles  therein,  though 
done  under  proper  authority,  is  an  encroachment  upon  his 
rights.^^  So,  also,  the  same  rule  is  held  to  prevail  in  Mis- 
sissippi.^^ 

§  301a.  Tele^aph  and  telephone  —  Additional  burden  — 
Nebraska. —  In  a  case  in  ^Nebraska  this  question  arose  in  a 
])rocee(ling  l)y  an  abutting  owner  for  an  injunction  to  restrain 
the  defendant,  a  telephone  company,  from  mutilating  or  in- 
juring certain  trees  which  she  had  planted  in  the  street  along 
and  adjacent  to  her  property.  The  court  declared  that  it 
became  necessary  for  a  proper  determination  of  the  question, 
to  decide  whether  telegraph  and  telephone  poles  and  wires, 
which  permanently  and  exclusively  occupy  portions  of  a  public 
street  or  highway,  constitute  an  additional  burden  for  which 
an  abutting  o\vner  is  entitled  to  compensation  in  case  he  is 

Co.,  of  Baltimore,  v.  Mackenzie,  74  difference  in  the  value  of  tlie  prop- 

-Mcl.    'Sii.   3   Am.   Elec.   Cas.    196,   21  crty  before  and   after  the  construc- 

Atl.  090.  tion  of  the  pole  il  the  depreciation 

33  In   this   case   a   telephone    pole  had  been  caused  by  the  erection  and 

was  erected  in  front  of  a  warehouse  maintenance  of  same, 
and  it  was  claimed  that  it  obstruct-  34  Willis  v.  Erie  Teleg.  ^  Teleph. 

ed  and  prevented  "  the   comfortable  Co.,  37  Minn.  247,  34  N.  W.  337. 
and  reasonable  and  beneficial  enjoy-  35  But    see    §    310,    herein,    where 

ment  of  the  use  of  said  premises."  contrary  is  held   in  this  State  in  a 

The  measure  of  damages  in  this  case  later  case. 

was  held  to  be  either  first  the  dim-  3g  Stowers  v.   Postal  Teleg.  Cable 

inution  in  the  rental  or  usable  value  Co..  68  Miss.  559,  9  So.  356,  3  Am. 

of  the   property;    or,   secondly,   the  Elec.  Cas.  855. 
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injured  thereby,  aiul  in  this  connection  it  was  said  that  the 
adjudicated  cases  are  ranged  not  very  unequally  on  both  sides. 
The  court  however  reached  the  conclusion  that  telegrapli  and 
telephone  poles  and  wires  are  an  additional  bnrden.^' 

S  802.  Telegraph  and  telephone  —  Additional  burden  —  New 
Jersey. —  In  New  Jersey  the  tirst  case  wiiicli  \vc  tind  as  hearing 
upon  this  qu(!Stion  was  an  action  by  an  abutting  owner  to 
restrain  the  stringing  of  wires  in  front  of  his  premises.  There 
did  not  appear  to  be  any  default  on  the  part  of  the  company 
as  to  compliance  with  the  statute  in  reference  to  the  incor- 
poration of  telegraph  companies.  A  preliminary  injunction 
was  refused  on  the  ground  that  there  must  be  urgent  necessity, 
and  the  damage  threatened  must  be  of  an  irreparable  ciiaracter 
to  warrant  the  court  in  ordering  it.^^     So  the  case  of  I5roome 

Teleg.   Co.,  41   N.  J.   Eq.   :{."),   1   Atl. 
CI 8,   2   Am.   Elec.   Cas.    218.     There 
was  no  erection  of  poles  in   front  of 
complainant's     premises,     it     being 
simply  the  suspension  of  some  wires 
attached    to    poles    in    front    of    ad- 
joining   premises.      The    court    did 
not  undertake  to  decide  the  question 
as    to    whether   there    was    an   addi- 
tional    servitude,     and     said:     "A 
complainant  is  not  in  a  position  to 
asK  for  such  an  injunction  when  the 
right  on  which  he  founds  his  claim 
is,   as   a   matter   of    law,    unsettled. 
*     *     *     I  do  not  intend  to  express 
any  opinion  at  this  time   upon  the 
merits    of   the    controversy.     If    the 
company  has  not  the  right  which  it 
claims,    its    action    in    the    premises 
will   he  taken   at   its   peril.     It   will 
gain  no  right  by  the  refusal  of  this 
court  to  prohibit  it  at  this  stage  of 
the  suit,  and  this  court  will  be  able 
to   protect   the   complainant    in    his 
right."      This    case    has    sometimes 
been    cited    as    supporting    right    of 
telegraph    companies,    but    we    can 
hardly    so    consider     it     from     the 
above. 


37  Bronson    v.    Albion    Telephone 
Co.,  67  Neb.   HI,  9:}  N.  VV.  201,  8 
Am.     Elec.     Cas.     177.     The     court 
.said:     "We  are   of   opinion   on    in- 
dependent   grounds,    however,    that 
such    is    the    sounder    view.     When 
we  recall  the  forest  of  poles,  with 
their    clumsy     appurtenances,     and 
the   net    work    of    wires,    and    even 
cables,  with  which  some  of  our  city 
streets    are    incumbered,     it    seems 
hard   to   say   that    an   owner   whose 
light  is  cut  off,  who  has  the  safety 
of    his    buildings    and    their    occu- 
pants in  case  of  fire  endangered,  and 
access  to  his  property  impeded,  by 
these  permanent  obstructions,  is  less 
entitled  to  complain  than  one  whose 
easement    by   adjacency   is   impaired 
by  a  steam   railway.     Of  course,   in 
the   greater    number    of    cases,    the 
poles  and  wires  work  no  substantial 
injury,  and  the  owner  has  no  ground 
of  objection;   but,  because  the  dam- 
age   in    most    cases    is    trivial    or 
nominal,  we  should  not  be  blind  to 
the     substantial     and     considerable 
damage     that     often     exists,"     per 
Pound,  C. 

38  Roake   v.    American   Teleph.    & 
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V.  New  York  &  New  Jersey  Telephone  Company,^'^  sometimes 
referred  to  in  this  connection,  was  simply  the  granting  of  an 
injunction  restraining  a  telephone  company  from  constructing 
its  line  without  first  complying  with  the  requirements  of  the 
statute,  and  does  not  consider  the  question  of  additional  servi- 
tude. From  an  obiter  dictum  in  a  later  case  it  could  be 
inferred  that  the  courts  of  this  State  would  be  in  harmony 
with  the  cases  holding  that  telegraph  and  telephone  poles  in 
a  street  are  an  additional  burden. '^^  And  in  a  recent  case  in 
this  State  it  is  decided  that,  where  the  fee  to  a  street  is  in 
the  abutting  owner,  the  use  of  the  street  without  the  consent 
of  such  owner  for  the  erection  of  poles  and  the  placftig  of 
apparatus  thereon,  constitute  an  additional  servitude  upon  the 
fee  and  is  a  taking  of  property  for  which  the  abutting  owner 
is  entitled  to  compensation.  In  this  case  the  novel  contention 
was  made  that  such  use  was  within  the  easement  for  which 
the  street  was  granted  and  that  it  was  a  mere  adaptation  of 
the  road  to  the  passage  of  the  electric  current,  which  thus 
travels  along  the  highway,  but  the  court  declared  that  the 
resemblance  between  that  use  and  the  ordinary  use  of  the 
street  for  the  purposes  of  travel  and  passage  was  not  very  close 
and  that  they  were  essentially  distinct.'*^ 

3942   N.   .T.   Eq.    141,   7    Atl.    851,  ways    l)oen    tisod    for    carrying    the 

2  Am.   Elec.   Cas.   250.  mails  and  for  the  promotion  of  other 

40  Halsey  V.  Rapid  Transit  St.  Hy.  like  means  of  fommunicalion,  yet 
Co.,  47  N.  J.  Eq.  380,  .3  Am.  Elec.  the  use  of  thorn  for  a  like  purpose, 
Cas.  296,  20  Atl.  859.  The  court,  by  means  of  the  telegraph  and  tele- 
.stating  in  reference  to  the  motive  phone,  differs  so  essentially,  in 
power  of  street  railways  that  it  was  every  material  respect,  from  their 
tne  use  and  not  the  motive  which  general  and  ordinary  uses,  that  the 
decided  the  question  as  to  addi-  general  current  of  judicial  author- 
lional  servitude,  said:  "And  this  ity  has  declared  that  it  was  not 
principle  exhibits  in  a  very  clear  within  the  public  easement."  Per 
light  the  reason  why  it  has  been  Van  Fleet,  V.  C.  This  is  from  an 
held  that  the  placing  of  telegraph  opinion  in  reference  to  poles  and 
and  telephone  poles  in  a  street  im-  wires  of  a  trolley  company  and 
poses  an  additional  servitude  on  the  whether  they  constituted  an  addi- 
land.  They  are  not  placed  in  the  tional  burden  upon  the  highway, 
street  to  aid  the  public  in  exercis-  So  these  remarks  were  simply  obi- 
ing  their  right  of  free  passage,  nor  ter  dicta.  This  case  will  be  con- 
to  facilitate  the  use  of  the  street  as  sidered  in  the  section  as  to  street 
a    piil)li(     way,    but    to    aid    in    tne  railways. 

transMiis^ion     of     intelligence.      Al  '•i  Nicoll  v.  New  York  &  New  Jer- 

though  our  public  highways  have  al-  sey  Teleph.  Co.,  62  N.    I    I  .  733,  42 
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§  303.  Telegraph  and  telephone  —  Additional  burden  —  New 
York. —  In  JV'oplc  v.  MctiupDlitau  Tclophonc  k  Telc<^n-ai)[i 
Company,'*^  the  latter  beiiiii-  a  corjjoratioii  organized  under  a 
statute  res|)eeting  teleurapli  companies,  and  authorizing  them 
to  erect  jjoles  and  c<jnstruct  their  lines,  an  action  was  broiiglit 
bv  the  people  to  have  the  poles  declared  a  nuisance.  The 
court,  however,  held  that  they  could  not  be  so  adjudge*!.  A 
later  decision  ■*''  distingiiishes  this  case  as  being  an  action   in 


Atl.  583,  7  Am.  Kloc.  Cas.  277.  The 
court  siiid:  "The  pul)lic  easi'inent. 
!is  itil('ij)rot«(I  in  tliis  State,  is  pri- 
itiinilv  a  rijilit  of  |)assa<j;e  ovor  the 
smfaco  of  tlio  lii<,'luvay,  and  of  so 
usin<;  and  oeenpyinjr  the  land  witli- 
in  it  as  to  facilitate  siuli  ]Kissaj,'('. 
In  lliis  piiniary  ri^dit  are  included 
tlic  ^imiiiiir.  |)avinj,'.  doaninfj,  and 
li-rhtiiiu  of  the  liijihway,  tlie  con- 
struction and  maintenance  of  street- 
railways,  witii  tlie  apparatus  proper 
for  their  use,  and  the  maintenance 
of  ap])liances  conducive  to  the  pro- 
tection and  convenience  of  travelers 
while  using  the  way.  Secondarily, 
the  easement  covers  uses  which 
thou<;h  tiieir  relation  to  the  right 
of  passage  is  remote,  or  even  fan- 
ciful, are  so  generally  advantageous 
to  the  owners  of  the  fee  —  the  own- 
ers    of     abutting     property  —  that. 


to  llic  passage  of  the  electric  cur- 
rent, which  thus  travels  along  the 
highway.  Hut  the  resemblance  be- 
tween this  use  and  that  ordinarily 
enjoyed  under  the  easement  scane- 
ly  goes  beneath  the  words  by  which 
it  may  Ix;  described.  In  reality,  the 
electric  current  does  not  use  the 
highway  for  passage.  It  uses  the 
wire  and  would  be  as  well  accom- 
modated if  the  wire  were  placed  in 
the  fields  or  over  the  houses.  The 
highway  is  used  only  as  a  standing 
place  for  the  structures.  Such  a 
use  seems  to  be  so  different  from 
the  primary  right  of  passage  as  to 
be  essentially  distinct.  Nor  does  it 
rest  on  the  same  footing  as  those 
secondary  uses  to  wliich  allusion  has 
been  made.  Telephone  lines  In  a 
street  do  not  afTord  to  the  occiipar.ts 
of   neighboring    property    such    gen- 


rather  by  common  consent  and  cus-       eral  convenience,  nor  have  they  been 


tom  than  by  logical  deduction  from 
the  i)rimary  design,  they  arc  now 
recognized  as  legitimate.  Such  are 
the  construction  and  maintenance 
of  sewers,  water  pii)es.  and  gas 
pipes  for  the  convenience  of  persons 
occupying  neighboring  lands.  State 
V.  Laverack,  34  N.  J.  L.  201. 

The  argument  to  support  the 
proposition  that  the  right  to  con- 
struct and  maintain  a  telephone  line 
for  common  jniblie  use  is  within  this 
easement  is  that  the  structures  re- 
quired for  the  exercise  of  the  right 
are   mere    adaptations    of    the    road 
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permitted  with  such  common  and 
continued  acquiescence,  as  sanction 
the  other  uses  mentioned.  WC 
therefore  think  that  the  right  now 
under  consideration  is  not  within 
the  public  easement,  and  can  be  ac- 
(piired,  against  the  consent  of  the 
private  owner  of  the  fee,  only  by 
condemnation  under  the  power  of 
eminent  domain,"  per  Dixon,  J. 

42.31  Hun  (N.  Y.),  604  11  Abb. 
N.  C.  304,  04  How.  66,  1  Am.  Elee. 
Cas.  604. 

43  Metropolitan  Teleph.  &  Teleg. 
Co.    V.    Colwell   Lead   Co.,   67   How. 
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which  tlie  people  Avere  objecting  to  the  use  of  the  streets  by 
the  company,  where  the  company  had  the  consent  of  the  people 
for  such  use.  In  this  later  case,  which  was  an  action  by  the 
company  to  restrain  an  abutting  owner  from  interference  with 
its  telephone  lines  in  one  of  the  streets  of  New  York  city,  the 
court  said,  in  reference  to  the  poles  used  for  its  wires,  "  I 
am  clearly  of  the  opinion  that  such  a  use  of  the  streets  is  not 
a  street  use,  and  does  not  come  within  the  terms  of  the  trust 
upon  which  the  city  holds  the  fee  of  the  streets,  and  that  so 
far  as  the  rights  of  abutting  owners  are  involved,  the  lesisla- 
ture  has  no  power  to  authorize  plaintiffs  to  use  the  streets  for 
such  a  purpose."  ^'^  The  basis  of  this  decision  is  that  the  fee 
to  this  land  was  vested  in  the  city  in  trust  for  a  specified  use, 
that  use  being  for  a  public  street  to  be  kept  open  "  in  like 
manner  as  the  streets  in  said  city  are,  and  of  right  ought  to 
be,"  and  that  the  erection  of  poles  for  a  telegraph  or  telephone 
line,  not  being  a  proper  street  use,  the  legislature  had  no 
power  to  authorize  such  use  in  violation  of  the  terms  of  the 
trust.  These  cases  were  followed  by  that  of  Blash field  v. 
The  Empire  State  Telephone  &  Telegraph  Company,"*^  which 
held  that  the  construction  of  telephone  lines  upon  a  rural  high- 
way imposed  an  additional  burden  for  which  the  abutting 
owner  was  entitled  to  compensation.  And  again  it  was  decided 
by  the  Court  of  Appeals  in  a  well  considered  opinion  that  tele- 
graph poles  were  an  additional  burden  upon  a  rural  high- 
way. ^^ 

(X.  Y.)    365,  50  N.   Y.  Super.   488.  that  the  same  be  appropriated   and 

1  Am.  Elec.  Cas.  664,  per  Iiigraham,  kept  open  for  or  as  part  of  a  publie 

•^-  street,  etc.,  forever,  in  like  manner 

**  Per  Ingraham,  J.     The  trust  re-  as  the  public  streets  in  said  city  are 

ferred  to  by  Judge  Ingraham  in  the  and  of  riglit  ought  to  be." 

above  was  that  created  by  the  Act  -tsyi  Hun   (N.  Y.),  532,  54  X.  Y. 

of   1813,  under  which  the  street  in  St.  R.  917,  24  X.  Y.  Supp.   1006,  4 

question    was    taken    for    a    public  Am.  Elec.  Cas.  146,  affd.,  147  X,  Y. 

street.     It  provided  that  "  the  said  520,  70  X.  Y.  St.  R.  88,  42  N.  E.  2. 

mayor,  aldermen  and  commonalty  of  <c  Eels    v.    American    Teleph.    & 

the  city  of  Xew  York  shall  become  Teleg.  Co.,  143  X.  Y.  133,  62  X.  Y. 

and    be    seized    in    fee    of    the    said  St.  R.  138,  38  X.  E.  202,  5  Am.  Elec. 

lands,  etc..  in  the  report  mentioned,  Cas.    92.     There   is  a  thorouo-h   dis- 

that   shall   or   may  be   required   for  cussion   in  the  opinion  of  the   prin- 

the    purpose    of    opening    the    said  ciples    involved    and   the   answer   to 

street,    etc.,    in    trust,    nevertheless,  the  argument  that  highways  are  for 
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§  ;30;5a.  Telegraph  and  telephone  —  Additional  burden  — 
New  York  —  Distinction  between  urban  streets  and  rural  high- 
ways.—  The  question  as  to  the  rii^lirs  of  abutting  owners  in 
the  case  of  the  use  of  streets  by  telegraph  and  telephone  eom- 


tlio    list'   of   transmission   of   intolli- 
gt-nce  and  consequently  include  as  a 
proper  use  telegraph  and  telcpliones. 
We    will     quote     from     the     court: 
'■  \Vc   think    neither    the    State    nor 
its  corporation  can  appropriate  any 
portion  of  the  public   highway  per- 
manently   to    its    own    special,    con- 
tinuous, and  exclusive  use  by  setting 
up  poles  therein,  although  the  pur- 
pose  to   which    they   are   to    be   ap- 
plied is  to  string  wires  thereon  and 
thus   to    transmit    messages    for    all 
the  [)ul)li(  iit  a  reasonable  compensa- 
tion.     It   may   be   at  once   admitted 
that    ilie    purpose   is   a    public  one, 
altliough   for  llie  private  gain   of  a 
corporal  ion;     I)ut    the    Constitution 
|)rovidcs  that  private  prni)erty  shall 
not   be   taken    for   public   use   witli- 
out    compensation     to     the    owner. 
Where  land  is  dedicated  for  a  pub- 
lic highway,  the  question   is,  What 
are  the  uses  implied  in  such  dedica- 
tion   or    taking?     Primarily,    there 
can  be  no  doubt  that  the  use  is  for 
passage  over  tlie  highway.     The  ti- 
tle  to   the    fee   of    the   highway    re- 
mains in  the  adjoining  owner,   and 
he  retains  the  ownership  of  tlie  land, 
subject  only  to  the  public  easement. 
If   this   easement    does    not    include 
the  right  of  a  telegraph  company  to 
permanently    appropriate    any    por- 
tion of  the  highway,  however  small 
it  may  be,  to  its  own  special,  con- 
tinuous, and  exclusive  use,  then  the 
defendant  herein   has  no  defense  to 
the  plaintiff's  claim.     Although  the 
purpose  of  a  public  highway  is  for 
the  passage  of  the  public,  it  may  be 
conceded  that  the  land  forming  such 
highway  was  not  taken  for  the  pur- 
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pox'  of  i-Miilding  the   public  to  pass 
over  jt  only  in  the  then  known  vehi- 
( k's,    or    for    using    it    in    the    then 
known   methods   for  the  conveyance 
of   property   or  the  transmission   of 
intelligence.     Still  the  primary  law 
of  the  highway  is  motion,  and  what- 
ever  vehielcs    are   used   or   whatever 
method    of    transnnssion    of    intelli- 
gence   is   adopted,   the   vehicle   must 
move  and   the   intelligence  be  trans- 
mitted  by  some  moving  body  which 
must  pa>s  along  the  highway,  either 
on  or  over,  <ir  perhaps  under  it,  but 
it   cannot    permanently    a|)propriate 
any  part  of  it.     In  the  case  at  bar 
the  fee  in  the  highway  at  the  point 
in    controversy    is    in    the    plainti.f, 
but  I  do  not  regard  that  fact  as  con- 
trolling   <ipon    the    question    of    the 
pro[)er     use     of     the     highway.     Of 
course,    the   plaintiff   could    not   re- 
cover in  this  form  of  action"    (ac- 
tion of  ejectment)   "unless  he  own- 
ed the  fee   in  the  highway  at  this 
particular  point,  but  I  do  not  think 
the   proper   use  of  the  highway   de- 
pends upon   the  question   as  to  who 
owns  the  fee  thereof.     I  think  that 
the   riglits   of  the  public  in   and  to 
the  highway  remain  the  same  wher- 
ever the  fee  thereof  may  be  placed. 
*     *     *     We     cannot     agree     that 
this    permanent    appropriation    and 
exclusive  possession  of  a  small  por- 
tion of  the  highway  can  properly  be 
regarded    as    any    newly-discovered 
method  of  exercising  the  old  public 
easement,  for  the  very  reason  that 
this  so-called  new  method  is  a  per- 
manent,   continuous,    and    exclusive 
use  and  possession  of  some  part  of 
the     public     highway     itself,     and. 
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panies  is  considered  at  length  in  Castle  v.  The  Bell  Telephone 
Company,^'  which  was  an  appeal  from  an  injunction  restrain- 
ing the  completion  of  a  conduit  for  telephone  wires.  The 
court  makes  a  distinction  between  urban  streets  and  rural 
highways  and,  after  reviewing  many  decisions  in  Xew  York 
and  also  in  other  States  which  tend  to  support  the  conclusion 
reached  by  the  court,  declares  that  "  We  shall  assume  that 
it  is  now  the  settled  law  of  this  State  that  in  circumstances 
such  as  surround  the  present  case  the  rights  of  an  abutting 
owner,  even  though  his  fee  extends  to  the  center  of  the  street, 
are  subject  to  the  paramount  right  of  the  public  to  use  such 


therefore,  cannot  be  simply  a  new 
method  of  exercising  such  old  pub- 
lic easement.  It  is  a  totally  dis- 
tinct and  different  kind  of  use  from 
any  heretofore  known.  It  is  not  a 
mere  difference  in  the  kind  of  ve- 
hicle, or  in  their  number  or  capac- 
ity, or  in  the  manner,  method,  or 
means  of  locomotion.  .All  tliese 
Tiiiffht  be  varied,  increased  as  to 
number,  capacity,  or  form,  altered 
as  to  means  or  rapidity  of  locomo- 
tion, or  transformed  in  their  nature 
or  character,  and  still  the  use  of 
the  highway  might  be  substantially 
the  same,  a  highway  for  passage  and 
motion  of  some  sort.  Here,  how- 
ever, in  the  use  of  the  highway  by 
the  defendant,  is  the  fact  of  perma- 
nent and  exclusive  appropriation 
and  possession,  a  fact  which,  as  it 
seems  to  us,  is  wholly  at  war  with 
that  of  the  legitimate  public  ease- 
ment in  the  highway.  »  •  • 
The  argument  is  pressed  upon  us 
that  the  question  to  be  decided  in 
this  case  is  new  and  that  it  ought 
to  be  decided  with  reference  to  the 
wants  and  customs  of  the  advanc- 
ing civilization  which,  it  is  alleged, 
is  doing  so  much  to  render  life  more 
comfortable,  attractive  and  beauti- 
ful. Courts  are  frequently  ad- 
dressed with  such  arguments,  which 
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are  quite  forcible,  and  they  have  in 
this  case  been  very  eloquently, 
plausibly,  and  aptly  advanced.  The 
answer  to  be  made  is  that,  although 
this  particular  phase  of  the  ques- 
tion, strictly  speaking,  may  itself 
be  new,  ypt  the  principle  whicti 
governs  our  decision  is  as  old  al- 
most as  the  common  law  itself;  and 
in  deciding  this  appeal  favorably  to 
(he  defendants  herein,  we  should  be 
overturning  and  making  nothing  of 
cases  which  have  been  regarded  as 
the  law  for  generations  past."  Per 
Peckham,  J.  Upon  the  question 
generally  as  to  compensation  in 
such  a  case,  the  learned  judge  also 
said:  "The  use  would  frequently 
be  but  a  technical  encroachment 
upon  the  rights  of  the  adjoining 
owner,  and  there  would  be  but  lit- 
tle fear  that  anything  more  than 
nominal  damages  would  be  allow- 
ed." 

See  also  Andrews  v.  Delhi  & 
Stanford  Tel.  Co.,  36  Misc.  R.  (N. 
Y.)  23,  72  N.  Y.  Supp.  50,  affd.  66 
App.  Div.  616,  73  N.  Y.  Supp.  1129, 
holding  that  a  telephone  company 
authorized  by  the  legislature  to  con- 
struct its  lines  on  a  public  highway 
must  make  compensation  to  the 
abutting  owners. 

4M9  App.  Div.    (X.  Y.)    437. 
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street  for  any  purpose  wliich  the  enjoyiiieut,  comfort  and  con- 
venience of  the  locality  may  rec^uire;  and  thus  we  c<jnie  Hnally 
to  what  we  deem  the  controlling  question   in   this  case,   viz.: 
Is  this  newly   discovered   method   of   transmitting   intelligencf 
a  public  convenience;  and,  if  so,  is  it  one  to  the  use  of  which 
a  street  in  a  populous  city  may  be  devoted  consistently  with 
the  general  ])urpose  for  which   that  street  was  originally   de- 
signed i     So  far  as  the  tirst  branch  of  this  inquiry  is  concerned 
we   assume   that    it   may    be   unhesitatingly   answered    in    the 
affirmative;   for  of  all   the  discoveries  of  modem   science   the 
tele|)hone  is  one  of  the  most  wonderful,  as  it  is  one  of  the  most 
useful,  and  its  convenience  is  more  specially  appreciated  by  the 
residents  of  large  cities  whose  homes  are  generally  at  a  great  dis- 
tance from  their  places  of  business.     *     *     *     There  are  a 
thousand  ways  in  which  it  can  be  used  to  such  advantage  as  to 
render  it  well  nigh  indispensable  to  an  urban  resident.     And 
this  being  the  case,  why  is  its  maintenance  a  purpose  for  which 
a  city  street  may  not  properly  be  used  ?    *    *    *    Wo  have  seen 
that  the  transmission  of  intelligence  by  electricity  is  not  only 
a  public  convenience,  but  a  public  necessity,  and  where,  as  in 
the  present  instance,  the  means  employed  for  such  communi- 
cation neither  disfigures   the   surface  of   the   street   nor   inter- 
feres  in   any   degree   with   its   use  by    travelers    ujton    foot   or 
in  vehicles,  no  good   reason  suggests  itself  to  our  mind  why 
it  should  be  regarded  as  an   additional  burden  entitling  the 
owner   of    the    fee    to    further    compensation."      This    case    is 
cited  with   appoval  in  a   later  decision   in   this   State   where- 
in it  is  said  that  passing  up«»n  the  right  of  a  telephone  com- 
pany   to    place    its    wires    in    a  public    street    in    a   city    this 
court  has  fully  held  and  decided  that  such   right  was  within 
the   limits   of   the   public   easement   in   a   city   street."*^     The 
question    involved   in   this  case   was   the  right   of   a    telephone 
company  to  erect  its  poles  in  and  string  its  wires  through  a 
street  of  an  incorporated  village  without  the  consent  of   the 
abutting  property  owner,  who  held  title  to  the  middle  of  the 
street.      The   court  recognized   the   distinction   made    in   prior 
cases  in  this   State  between  city  streets  and   rural   highways 
and  declared  that  village  streets  were  more  analogous  to  city 

4«  Johnson   v.   New   York  &   Pennsylvania   T.  &  T.  Co.,   7G   App.   Div. 
(X.   Y.)    .>64,   78  X.  Y.   Supp.   598. 
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Streets   than   to  rural   highways,    and   said   in   conchision   that 
''  we  do  not  feel  disposed  to  hold  as  a  matter  of  law  that  the 
use  of  the  street  for  the  erection  of  a  telephone  system  under 
the  direction  and  control  of  the  board  of  trustees  of  said  vil- 
lage is  not  proper  and  lawful."  ^"     And  in  another  case  in  this 
State  it  is  decided  that  an  abutting  o\vner  who  has  no  title 
whatever  to  the  highway  is  not  entitled  to  maintain  an  action 
to  compel  the  removal  of  a  telephone  pole  in  the  highway  where 
it  has  caused  no  substantial  damage  to  his  easement  of  light, 
air  and  access.^*^     The  court  said  that  this  case  must  be  dis- 
])osed  of  in  view  of  the  fact  that  the  plaintiff  had  no  title 
whatever  to  the  highway  "and  he  has  no  other  or  different 
right  to  it  than  has  any  one  of  the  public  except  so  far  as 
being  an  abutting  owner  it  is  necessary  for  him  to  use  the 
highway  as  a  means  of  access  to  his  premises.     An  encroach- 
ment which  does  not  interfere  with  the  right  of  passage  over 
the  highway  gives  no  right  to  a  citizen,  who  is  not  to  some 
(>xtent  inconvenienced  by  it,  to  interfere  with  it.      It  certainly 
gives  him  no  right  to  re{piire  its  removal."  ^^      Outside  of  this 
last  ease  it  is.  rather  difficult  to  reconcile  these   decisions   in 
the  appellate  division   with  the  opinion  in   Eels  v.   American 
Telephone  &  Telegraph  Company,^'"  wherein  it  is  said,  in  reply 
to   the  argument  that  the   question   is   a  new   one   and   ought 
to  be  decided  with  reference  to  the  wants  and  customs  of  the 
advancing  civilization,  that  although   this  phase  of  the  ques- 
tion may  itself  be  new  the  princii)le  which  governs  the  decision 
is  as  old  almost  as  the  common  law  itself  and  that  in  deciding 
the   appeal   favorable   to  the   defendants  the   court   would   be 
overturning   and    making   nothing   of   cases   which   have   been 
regarded  as  law  for  generations  past.     And  the  court  also  said  : 
"  We  cannot  agree  that  this  permanent  appropriation  and  ex- 
clusive possession  of  a  small  portion  of  the  highway  can  prop- 
erly be  regarded  as  any  newly  discovered  method  of  exercising 
the  old  public  easement,  for  the  very  reason  that  this  so-called 
new  method   is   a   permanent,   continuous,    and   exclusive  use 

40  Per  Hiscook,  J.  '^^  Per  Rumsey,  J. 

50  Halleran      v.     Bell     Telephone  52  143  N.  Y.  133,  62  N.  Y.  St.  R. 

Company.  64,  App.  Div.   ( N.  Y.  |  41.  138,  38  N.  E.  202,  .5  Am.  Elec.  Cas. 

71    X.    Y.    Supp.    685.    7    Am.    Elec.  02;   see   §  303,  herein. 
Cas.  253. 
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and  possession  of  soiiio  part  of  tlic  public  highway  itself,  aiul, 
tiierefore,  cannot  be  sinii)ly  a  new  method  of  exereisinji  ^onle 
old  public  easement."  These  princiides,  it  would  seem,  are 
equally  api)licable  wliether  the  proposed  line  Ih'  ci.nstnieted 
over  city  streets  or  country  hii;hways. 

i|  :;o:;l).  Telegraph  and  telephone  —  Additional  burden  — 
North  Dakota. —  This  question  is  eonsidere<l  in  a  case  in  North 
Dakota  which  was  an  action  by  an  abutting  owner  to  per- 
nuintly  enjoin  a  telephone  company  from  erecting  its  poles  in 
front  of  his  property,  and  the  court  in  an  opinion  which  shows 
a  careful  and  thoroui;li  examination  and  consideration  of  the 
question  and  of  the  decisions  made  in  reference  thereto,  reaches 
the  conclusion  that  the  use  of  the  streets  for  such  purposes 
constituted  an  additional  servitude  or  j.unlcn.''"'  This  case  is 
followed  in  a  later  decision  iti  this  State  in  which  it  is  held 
that  a  telegrajdi  or  telei)hone  line  upon  a  rural  highway  con- 
stitutes an  additional  servituch'  for  which  the  abutting  owner 
is  entitled  to  com|)eiisation.  :iii<l  it   i-  drcjan-d  by  the  court  that 


r.:t  Di.noViiM  v.  All.il,  U  X.  D. 
•J89,  !II  N.  W.  14 1.  .">S  l>.  K.  A.  77:>, 
S  Am.  l-:i«'c.  (':>s.  IS.S.  Tlif  coml. 
in  lliis  case  after  a  r<-\ie\v  uf  tlie 
clocisions  and  of  llio  opinions  of  text 
writers,  including  .loyee  on  P^leetrie 
Law,  §  .S21,  says:  "  We  are  not  ton- 
vineed  l)y  tlie  argument  advanced 
ttiat  the  rights  of  the  public  and 
ot  abutting  owners  should  be  sul>- 
jected  to  the  occupancy  of  the 
streets  for  all  public  purposes  un- 
der the  new  appliances  of  modern 
inventions,  which  greatly  facilitate 
comnumicatiini  between  citizens  of 
the  same  city  or  citizens  of  different 
cities.  If  the  persons  utilizing  these 
new  appliances  were  the  only  ones 
whose  rights  and  interests  were 
to  be  considered,  there  could  be  but 
one  answer  to  the  demand  for  a 
liberal  construction  of  the  terms 
of  the  grant  for  public  use.  But 
on  the  one  hand  are  the  interests 
of  those  asking  for  the  unrestricted 
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use  of  the  streets  (or  inlercomnnitii- 
calion,  and  the  unlimited  use  of  the 
streets  for  all  such  purposes  with- 
out compensation.  On  the  other 
hand  is  the  demand  of  the  abutting 
property  owner  that  his  property 
be  not  sacrificed  to  such  uses  witli- 
oiit  comiiensation.  We  think  the 
plaintifl's  rights  are  within  the  pro- 
visions of  the  Constitution.  We  are 
aware  that  plaintiff's  damages  can- 
not be  large  in  the  present  case. 
But  if  two  poles  may  be  erected  on 
this  street  in  front  of  his  residence 
why  not  twenty?  We  cannot  sanc- 
tion the  violation  of  a  constitution- 
al provision  because  the  damages 
may  seem  insignificant.  The  con- 
stitutional protection  is  not  to  be 
meted  out  in  cases  where  pecuniary 
damages  are  large,  and  denied  if 
they  are  small.  The  protection 
should  follow  a  violation  of  any 
right  therein  defined,"  per  Morgan, 
J. 
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the  same  principle  controls  whether  it  be  the  case  of  a  city 
street  or  a  rural  liighway.^^ 

§  304.  Telegraph  and  telephone  —  Additional  burden  — 
Ohio  —  Virginia. —  The  first  case  in  which  this  question  arose 
ill  Ohio,  so  far  as  we  can  find,  was  in  an  action  bv  an  abutting 
owner  to  enjoin  the  construction  of  a  telephone  line  upon  the 
hiiihway  in  front  of  his  premises,  and  it  was  held  that,  where 
the  fee  to  the  highway  was  in  the  abutting  owner,  the  erection 
of  poles  thereon  imposed  an  additional  burden  for  which  com- 
pensation must  be  made.^^  In  Dailey  v.  State,''*^  which  was 
an  indictment  for  wrongfully  injuring  certain  trees  in  front  of 
abutter's  premises  by  cutting  limbs  off  such  trees  in  the  course 
of  the  construction  and  operation  of  a  telegraph  line,  the  de- 
fendants, the  present  plaintiffs  in  error,  were  convicted  in  the 
lower  court,  and  on  appeal  the  judgment  was  affirmed.  The 
line  was  held  to  be  an  additional  burden  in  this  case.^'  So  in 
a  case   in   Virginia,^**   where   an    action    for   trespass   had   been 


•-•*  Cosgriflf  V.  Tri-State  Telopli. 
and  Teleg.  Co.  (X.  D.  1!)06),  107 
N.  \V.  525;  wherein  the  court  said 
in  (.onclusion  on  this  point  after  a 
review  of  the  cases:  '■  The  effect  of 
tliis  and  cases  announcing  tlie  same 
view,  and  we  are  urged  to  overrule 
Donovan  v.  Allert  and  adopt  it  as 
the  more  modern  and  progressive 
view,  is  to  deprive  abutting  owners 
of  tlieir  property  rights  by  judicial 
fiat  —  rights,  which,  whether  of 
great  or  small  value,  have  been 
made  the  objects  of  constitutional 
protection.  We  cannot  assent  to 
this  mode  of  transfeiTing  property 
rights.  If  telephone  companies  re- 
quire the  use  of  private  property  for 
the  construction  of  their  lines,  they 
liave  the  power  of  acquiring  it  by 
condemnation,  but  they  may  not,  in 
our  opinion,  lawfully  take  it  with- 
out first  making  compensation,"  per 
Young,  J. 

•■••'•  Smith  V.  Central  District  Print- 
ing &.  Tel.  Co..  2  Ohio  C.  C.  K.  259, 
2  Am.  Elec.  Cas.  237. 


5'-.  ,31  Ohio,  348,  37  X.  E.  710,  5 
Am.  Elec.  Cas.  187. 

•''"The  court  said,  per  Spear.  J.: 
'•  The  highways  were  originally  dedi- 
cated for  the  purposes  of  public 
travel  and  not  for  the  purpose  of 
telegraph  lines.  Hence  the  new  use 
imposed  an  additional  burden.  The 
statutes  of  Ohio  grant  to  telegraph 
companies  .secondary  and  subordi- 
nate, ratlier  than  co-ordinate,  rights 
with  travelers,  which  fact  is  appar- 
ent in  the  provision  that  the  lines 
are  to  be  so  constructed  as  not  to 
interfere  with  the  public  use  of  the 
highway."  See  also  Denver  v.  Unit- 
ed States  Tel.  Co.,  10  Ohio  S.  &  C. 
P..  Dec.  273.  But  see  Auerbach  v. 
Cuyahoga  Tel.  Co.,  7  Ohio  N.  P. 
(j'.V.i.  holding  that  a  telegraph  or 
telephone  line  in  city  streets  is  not 
an  additional  burden,  which  entitles 
an  abutting  owner  to  compensation. 

58  Western  Un.  Teleg.  Co.  v.  Wil- 
liams. 80  Va.  am.  11  S.  E.  106,  3 
Am.  Elec.  Cas.  18-1. 
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brought  by  an  abutting  owner  against  a  telograi)li  company  for 
injury  to  certain  trees  and  also  to  his  fences,  it  was  held  that 
the  construction  of  a  telegra])h  line  upon  the  highway  consti- 
tuted an  additional  burden.'*^' 

§  804a.  Telegraph  and  telephone  —  Additional  burden  — 
Wisconsin. —  In  Wisconsin,  in  Kreuucr  v.  Wisconsin  Teh  phoiic 
(\.iiipunv,""  the  court  after  saying  that  they  i)r("iiiise  their  dis- 
cussion with  the  statement  that  it  is  the  settled  law  ..f  that 
State  tiiat  the  owner  of  land  abutting  on  a  street  owns  the 
fee  to  the  center  of  the  street,  subject  <.nly  to  the  public  ease- 
ment, decides  that  poles  and  wires  in  a  street  for  the  puqwse 
of  a  telephone  system  are  an  additional  l)urden,  for  the  erection 
of  which  an  abutting  owner  is  entitled  to  compensation  and 
that  the  extent  to  which  legislative  authority  may  go  in  grant- 
inii'  rights  in  the  streets  to  such  companies,  is  to  grant  the  right 
of  street  occupancy,  subject  to  the  rights  of  the  owners  of  the 
fee.«^ 


•'^•••Tlio  court  said,  per  Lacy,  .1.: 
"That  tlie  erection  of  a  telegraph 
line  upon  a  highway  i>  an  addition- 
al sc^rvitude  is  clear  frmn  llu-  an- 
Ihoritios.  •  *  *  It  i^  true  tiuit 
the  use  of  a  telegraph  eon\pany  in 
II  pidilic  use.  That  the  c-onipany  is 
a  public  corporation  as  to  which  the 
puhlic  has  rights  whicli  the  law  will 
enforce.  But  these  i)ul)lic  rights 
can  only  be  obtained  by  paying  for 
them." 

60  106  Wis.  96,  81  N.  W.  1041.  7 
Am.  Elec.  Cas.  285. 

61  It  was  said  by  the  court  in  this 
case :  "  No  one  doubts  but  that 
private  rights  are  afTeeted,  by  the 
construction  and  maintenance  of 
such  a  line,  in  a  way  entirely  dif- 
ferent from  the  ordinary  uses  of  a 
highway.  Nor  is  there  room  to  dis- 
pute the  fact  that  such  construc- 
tions constitute  a  permanent  oc- 
cupancy of  the  land,  independent  of 
the  public  use.  This  occupancy  be- 
ing for  ttie  direct  benefit  of  private 
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corporations,  and  only  lor  ihe  indi- 
rect benefit  of  tlie  public,  how  can 
it  be  said  with  any  show  of  justice, 
tliaf  when  land  is  condemned  for  a 
street  use  the  pul)lic  must  not  only 
pay  for  its  use,  but  also  for  the 
use  of  such  <|uasi-public  corj)ora- 
tions  as  the  legislature  have  given 
power  to  use  the  highways?  There 
is  also  another  consideration.  In 
no  other  case  that  has  ever  come 
under  our  observation,  where  land 
has  been  sought  to  be  condemned, 
has  the  fact  that  the  street  might 
be  used  by  a  telegraph  or  telephone 
company  been  urged  as  an  element 
of  damages.  There  are  thousands  of 
miles  of  streets  and  highways  in 
the  State  where  no  telephone  poles 
have  ever  been  set,  and  where  none 
ever  will  be  set,  and  it  would  be  ab- 
surd to  say  that  the  owners  of  the 
fee  ever  contemplated  payment  for 
any  other  use  than  that  of  public 
travel.  »  *  *  The  suggestion 
that  the  adoption  of  this  rule  will 
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§  305.  Telegraph  and  telephone  —  Additional  servitude  — 
Other  authorities. —  Mr.  Cross  well  "'^  sajs:  "It  is  generally, 
but  not  uniformly,  held  by  the  courts  of  the  different  States 
that  the  construction,  maintenance  and  operation  of  a  telegraph 
or  telephone  line  along  and  over  a  highway  creates  an  addi- 
tional servitude  for  which  the  owner  of  the  land  underneath 
the  highway  may  recover  additional  compensation.  *  *  * 
The  fact  that  a  mode  of  travel  is  new,  and  was  unknown  at 
the  time  of  the  dedication  of  the  highway,  does  not  prevent 
it  from  coming  under  the  uses  contemplated  in  the  original 
dedication.  The  use  of  the  highways,  however,  for  the  trans- 
mission of  intelligence  is  a  use  wholly  different  from  public 
travel.  Incidentally,  no  doubt  it  affects  somewhat  similar  ob- 
jects. *  *  *  Xhe  nature  of  the  use,  however,  is  essen- 
tially different,  and  the  courts  have  generally  recognized  this 
difference."  And  -hulge  Dillon"^*  says,  in  this  connection: 
"  The  author  considers  the  true  doctrine  to  be  that  the  rights 
of  the  abutter,  as  between  liim  and  the  public,  are  substantially 
the  same,  whether  the  fee  is  in  hiiu,  subject  to  the  public  use, 
or  is  in  the  city  in  trust  for  street  uses  proper.  On  the  whole, 
the  safer  and,  j)erliaps,  sounder  view  is  that  such  a  use  of  the 
street  or  highway,  attended,  as  it  may  be  in  cities  especially, 
with  serious  damage  and  inconvenience  to  the  abutting  owTier, 
is  not  a  street  or  higliway  use  proper,  and  hence  entitles  such 
oAvner  to  compensation  for  such  use,  or  for  any  actual  injury 
to  his  property,  caused  by  poles  and  lines  of  wire  placed  in 

cripple  or  destroy  the  commerce  of  structures  was  not  within  the  con- 
the  State  is  weighty,  but  the  riglits  tcmplation  of  the  parties,  then  the 
of  the  public  or  of  corporations  en-  argument  of  the  greater  rights  of 
gaged  in  conducting  business  of  a  the  public  in  city  streets  fails.  The 
public  character,  cannot  be  allowed  freedom  of  use  and  enjoyment  of 
to  prevail  over  the  rights  of  indi-  adjoining  property  have  been  inter- 
viduals,  except  in  the  way  pointed  fcred  with,  and  a  definite  portion 
out  in  the  constitution.  The  fact  of  both  street  and  highway  has  been 
that  some  of  the  cases  mentioned  taken,  contrary  to  the  original  pur- 
were  decided  with  reference  to  the  pose,  and  without  compensation." 
location  of  poles  on  country  roads  Per  Bardeen,  J. 
does  not  lesson  their  weight.  If  it  " -  Crosswel  1  on  the  Law  of  Elec- 
be  a  fact,  as  we  believe  it  is,  that  tricity  (ed.  1895),  §  110. 
in  the  dedication  or  condemnation  «•*  Dill,  on  Mun.  Corp.  (4th  ed.), 
of  streets  tlie  takinjr  and  occupancy  §  698a. 
of  a  specific  portion  for  permanent 
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front  thereof."  In  Elliott  on  Roads  and  Streets,®*  it  is  said : 
"  Whether  the  erection  of  telegraph  or  telephone  poles  and 
lines  upon  a  highway  is  an  additional  burden  for  which  tho 
owner  of  the  fee  is  entitled  to  compensation  is  a  vexed  question 
of  no  little  importance.  *  *  *  We  are  inclined  to  the 
opinion  that  such  a  use  constitutes  a  new  burden  for  which 
the  owner  of  the  fee  is  entitled  to  compensation.  *  *  * 
The  abutting  owner  is  specially  benefited  by  drains  and  sewers 
and  by  gas  mains,  but  this  is  not  true  of  telegTaph  lines;  and 
so  far  from  facilitating  travel,  they  rather  impede  it,  and  inter- 
fere with  the  ordinary  use  of  the  way.  The  truth  is,  tlie 
opposite  doctrine  is  founded  upon  expediency,  rather  than 
upon  principle."  And  in  their  later  work  ^^  the  same  authors, 
after  stating  that  a  commercial  railroad  is  not  an  ordinary 
street  use,  say:  "  It  is  the  rule  which  generally  obtains  where 
telegraph  or  telephone  poles  are  erected."  So,  also,  Mr. 
Lewis  ^^  says :  "  The  lines  of  a  telegraph  or  telephone  com- 
pany are  on  the  same  footing  as  the  steam  railroad.  They 
form  no  part  of  the  equij)ni('nt  of  a  public  liighway,  but  are 
entirely  foreign  to  its  use.  Where  the  fee  of  the  street  is  in 
the  abutting  owner,  he  is  clearly  entitled  to  compensati(Ui  ior 
the  additional  burden  placed  upon  his  land.  When  the  fee 
is  in  the  public  the  abutting  owner  may  recover  for  any  inter- 
ference with  his  rights  in  the  street." 

§  30G.  Tele^aph  and  telephone  —  Whether  additional  servi- 
tude—  Doubtful  authorities. —  J\Ir.  Cook""  says:  '*  The  deci- 
sions on  this  subject  are  in  irreconcilable  conflict."  ]\rr. 
Keasby  ®^  is  of  the  opinion  that  "  It  is  not  yet  safe  to  predict 
which  of  the  two  views  will  finally  prevail."  He  apparently, 
however,  inclines  to  the  view  that  telegraph  and  telephone  lines 
are  not  an  additional  burden,  as  may  be  seen  from  the  follow- 
ing: "  The  decision  of  the  question  depends,  not  on  the  nature 
of  the  title  to  the  street,  but  on  the  question  whether  tho  rights 
and  privileges  of  the  abutting  owner  in  the  use  and  main- 
tenance of  the  street  as  such  are  affected,  and  on  the  further 

64  (Ed.   1890)    pp.  533,  534,  535.  673  Cook  on  Corp.    (4th   ed.),  § 

65  Elliott  on  Railroads,  vol.  3  (ed.       933. 

1897),  p.   1633.  68  Keasby  on  Electric  Wires    (ed. 

66  Lewis  on  Eminent  Domain  (ed.       1892),  p.  82. 
1888),  §  131. 
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question,  what  is  the  scope  of  the  uses  and  purposes  of  a  public 
street.     There   must   be   an    extension   of   the   uses   to   which 
streets   are   put,    and   so   long   as   they   serve   the   public   con- 
venience and  do  not  affect  the  use  formerly  enjoyed  by  the 
landowner,  there  would  seem  to  be  no  good  reason  why  the 
landowner  should  have  a  right  to  object,  since,  in  such  case, 
if  he  were  entitled  to  damages,  they  would  amount  to  nothing. 
It  could  hardly  be  said,  moreover,   that  the  rule  was  settled 
if  it  should  be  found  that,  according  to  the  rule,  a  landowner 
could  object  to  the  use  of  poles  and  wires  for  the  telegraph, 
but  not  of  the  electric  light,  or  to  the  use  of  a  pole  and  wire 
for  the  ordinary  telegraph,  but  not  for  the  fire  alann  telegraph, 
and  that  poles  and  wires  overhead  trespass  upon  the  fee  of  the 
soil,  while  wires  underground  do  not;  and  yet^  as  we  shall  see 
presently,  it  is  quite  clear  that  electric  wires  for  lighting  a 
city,  and  telegraph  and  telephone  lines  for  the  fire  and  police 
purposes,  are  a  proper  use  of  the  street,  and  that  if  gaspipes 
may  be  laid  underground  without  compensation,  there  can  be 
no  objection  to  cables  for  furnishing  electric  light  to  private 
houses.     xVnd  if  this  be  so,  it  would  be  hard  to  exclude  the 
telegraph   and   the   telephone   from   the   use  of  the   subways." 
Mr.   Thomjjson  •'••  merely  says:     "Whether  the  erection  of  a 
telegrajili   or   telephone  line   upon   a    public   street   imposes   an 
additional   burden,   is  a  question  up..n   wliicli  judicial   opinion 
is  very  much  divided." 

§  :30T.  Telegraph  and  telephone  —  Not  additional  burden  — 
Indiana  —  Kansas  —  Kentucky  —  Louisiana. —  1  n  I ndiana  '"  it 
has  been  held  that  poles  and  wires  of  a  telephone  company 
are  not  an  additional  servitude  in  the  street,  entitling  the 
abuttino-  owner  to  compensation.  The  court  based  its  decision 
on  the  ground  that  the  public  are  not  limited  to  those  uses  of 
the  streets,  such  as  were  usual  and  ordinary  at  the  time  of 
their  dedication  or  taking,  but  that  such  uses  are  extended 
to  include  all  the  subsequent  and  improved  methods  of  enjoy- 
ing the  same  privileges,  subject  to  the  rule  that  there  must 
not  be  a  substantial  impairment  of  the  abutting  owner's  rights 
to  the  use  and  enjoyment  of  his  property.     In  Kansas  it  has 

e!>  Thompson  on  the  Law  of  Elec-  ^oMagee  v.   Overshiner,   150   Ind. 

tricity    (ed.  1891),  p.  20.  ,  127,  40  L.  R.  A.  370,  49  N.  E.  951. 
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been  decided  iu  a  recent  case  that  the  constmction  of  a  tele- 
phone lino  upon  a  rural  highway  does  not  constitute  an  addi- 
tional burden  for  which  compensation  must  \x;  made  to  the 
abutting  o^vner."'  In  Kentucky  it  is  decided  in  a  recent  case 
that  a  telephone  line  upon  a  public  highway  is  not  an  additional 
servitude,  which  gives  the  twiginal  owner  of  the  land,  or  those 
claiming  under  him,   a  cause  of  action.'-      In    Louisiana   the 


Ti  McCann  v.  Johnson  County 
Ttlc'pli.  Co.,  (i!)  Kan.  lilU,  7ti  I'ao. 
870,  06  L.  H.  A.  171.  The  court 
declared  that:  "  The  question,  how- 
ever, is  not  detenninablo  by  the 
difFercnces  between  url)an  and  su- 
burl)an  conveniences  and  necessities, 
nor  by  the  fact  that  the  fee  may  be 
in  tiie  adjoining  hmdowner  in  one 
instance  and  tlie  public  in  the  other. 
It  must  be  decided  by  tlie  scope  and 
purpose  of  the  hij^hway,  and 
w'liether,  in  country  or  city,  it  is  a 
means  of  travel  and  transportation, 
a  medium  of  transmission  —  of  in- 
tercommunication —  between  th  • 
peopltt  located  in  dilfercnt  place>. 
We  are  aware  tliat  tlu-re  are  au- 
thorities holding  that  tlie  telephone 
is  not  one  of  tlie  purposes  contem- 
plated when  the  highway  was  es- 
tablished; that  it  is  not  a  highway 
purpose;  and,  therefore,  that  it  is 
an  additional  burden  upon  the  high- 
way, for  which  compensation  must 
be  made  to  the  adjacent  owners. 
We  think,  however,  that  the  more 
liberal  view  should  be  taken,  which 
is  in  keeping  with  the  progress  ot 
the  times,  holding  the  easement  to 
include  the  modern  methods  of 
travel  and  communication."  Per 
Johnston,  J.  Three  judges  dissented 
from  this  conclusion  and  the  fol- 
lowing quotation  from  the  dissent- 
ing opinion,  which  cites  Joyce  on 
Electric  Law,  §  321,  is  especially 
pertinent  and  of  value:  "Much  is 
said   about    the   utility   and   conven- 
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ience  of  the  telephone,  and  against 
any  step  or  decision  which  would 
retard  progress  or  prevent  tlie  gen- 
eral use  of  all  such  modern  iiiven- 
tinns.  All  will  agree  to  its  supe- 
riority over  former  methods  and 
that  its  use  should  not  be  unjustly 
hani|}ered;  but  such  considerations 
do  not  require  that  landowners  shall 
make  donations  of  tlieir  propi-rly 
for  the  benefit  of  private  or  public 
interests.  The  advanio  of  civili- 
zation, so  much  talked  of,  is  desir- 
able, but  it  would  be  unjust  and 
is  unnecessary  tu  obtain  it  at  the 
expense  of  the  few.  To  reiiuire  tele- 
phono  companies  to  pay  for  prop- 
erty taken  for  their  benefit  will  not 
necessarily  cheek  progress  nor  pre- 
vent improvements.  The  law  treats 
the  business  as  public,  and  author- 
izes the  condemnation  of  land  re- 
quired for  the  operation  of  a  tele- 
phone system,  and  provides  that 
highways  may  be  so  occupied  when 
comjH'nsation  has  been  paid  to  those 
owning  an  estate  in  the  land.  If 
the  view  taken  in  the  majority  opin- 
ion is  to  prevail,  every  modern 
method  of  transporting  persons  and 
property,  and  all  means  of  inter- 
communication, stationary  and  mov- 
able, may  be  used  on  the  rural  high- 
way."    Per  Johnston,  C.  J. 

72  Cumberland  Teleph.  &  Teleg. 
Co.  V.  A\Titt,  27  Ky.  Law.  R.  394, 
85  S.  W.  204,  wherein  it  is  said: 
"  The  telephone  takes  the  place  of 
the   private   messenger.     The  trans- 
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abutting  owner  1ms  no  fee  in  the  streets  or  sidewalks  in  front 
of  his  property.  They  are  eonsidered  as  common  property, 
the  entire  control  of  the  same  being  in  the  State  or  in  political 
corporations  whose  existence  is  derived  from  the  State.  vSo 
it  has  been  held  that  an  abutting  owner  cannot  complain  of 
the  construction  of  telegraph  or  telephone  lines  upon  the  streets, 
unless  "  erected  without  authority,  and  if  the  free  use  and 
enjoyment  of  his  premises  had  been  materially  obstructed,  or 
his  property  had  been  taken  or  damaged  without  just  com- 
])en3ation."  "^ 

ij  .'^OS.  Telegraph  and  telephone  —  Not  additional  burden  — 
Massachusetts. —  The  principal  case  relied  uj»on  as  sustaining 
the  contention  that  the  poles  and  wires  of  telegraph  and  tele- 
phone companies  do  not  constitute  an  additional  burden  upon 
the  streets  and  highways,  is  that  of  Pierce  v.  Drew.^^  This 
was  an  action  to  restrain  the  selectmen  of  the  town  of  Brook- 
line  from  granting  to  the  American  Rapid  Telegraph  Com- 
pany a  location  for  its  poles  and  wires  in  that  town.  A  de- 
murrer to  the  bill  on  the  ground  of  want  of  e((uity  was 
sustained  and  the  bill  dismissed  on  the  ground  tliat  tlie  erec- 
tion (»f  the  poles  did  not  constitute  an  additional  servitude.^'* 

mission  of  messages  by  telephone  is  '*  \:Hi  .M;iss.   7.").   1   Am.  Elee.  Cah. 

ji    business    of    a    public    character,  ;i71. 

which     is    comliicted    under    public  ^r.  •*  When  hiiul  has  bwn  taken  or 

control   in  the  same  manner  as  the  j^ranted  for  hi','h\vays,  it  is  so  taken 

carriage    of    persons    or    properly.  or  granted   for  the   passing  and   re- 

The  easement  of  the  public  is   not  passing       of       travelers       thereon, 

limited  to  the  particular  metliods  ot  whether    on    foot    or    horseback,    or 

use  in  vogue  when  the  easement  is  with    carriages   and    teams    for    the 

acquired,     but     includes     improved  transportation    and    conveyance    of 

methods   which   the   progress   of   so-  passengers    and    property,    and    for 

ciety    finds    necessary    for    business.  the  transmission  of  intelligence  be- 

The  public  easement  in  a  highv.ay  is  fween    the    points    connected    there- 

not    confined   to    the   transportation  by.     As  every  such  grant  has  for  its 

of    persons   or   things    in    vehicles."  object  the  procurement   of  an   ease- 

Per    Hobson,    J.      But    see    §    300,  ment  for  the  public,  the  incidental 

herein.  powers    granted    must    be    so    con- 

^s  Irwin       v.       Great       Southern  stnied  as  most  effectually  to  secure 

Tcleph.  Co.,  .37  La.  Ann.  03.  1   Am.  to  the  public  the  full  enjoyment  of 

F.lec.  Cas.  709,  per  Bermudez,  C.  J.  such          easement.      »     *     »     When 

Tliis  was  an  action  brought  for  the  the  land   was  taken   for  a  highway, 

removal  of  a  pole.  th;il   wiiii  li  was  taken  was  not  mere- 
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§  ;^0i).  Telegraph  and  telephone  —  Not  additional  burden  — 
Michigan. —  in  .Mic-higau  this  (lucstiou  tirst  caim-  biton-  the 
courts,  where  an  abutting  owner  ha«l  heen  convicted  of  an 
assault  upon  a  workman  employed  by  a  telegraph  company  in 
the  work  of  digging  holes  for  the  purpose  of  erecting  poles. 
The  charge  of  assault  was  merely  a  technical  one,  but  a  convic- 
tion was  procured,  and,  on  appeal,  the  judgment  was  attirmed."*' 
And   in  a  later  case  in  this  State  it  is  decided  that  the  poles 


ly  llie  privilege  of  passing  over  it 
in  the  then  known  vehicles  or  <>1 
using  it  the  then  known  nielhods 
for  either  the  conveyance  of  prop- 
erty or  transmission  of  intelligt-ni-*'. 
♦  *  •  The  discovciy  of  the  tele- 
graph developed  a  new  and  valuable 
mode  of  connnunicating  intelligence. 
Its  use  is  certainly  similar  to,  if 
not  identical  with,  that  jiuhlic  use 
of  transmitting  iiiforiiiatioii  for 
which  the  highway  was  originally 
taken,  even  if  the  means  adopted  are 
quite  ditt'erent  from  the  post  boy 
and  the  mail  coach.  It  is  a  newly- 
discovered  method  of  exercising  tiie 
old  public  easement,  and  all  api)ro- 
priate  methods  must  have  been 
deemed  to  have  lx>en  paid  for  when 
the  road  was  laid  out.  *  *  * 
We  are,  therefore,  of  opinion  that 
the  use  of  a  portion  of  a  highway 
for  the  public  use  of  companies  or- 
ganized under  the  laws  of  the  State 
for  the  transmission  of  intelligence 
by  electricity,  and  subject  to  the 
supervision  of  the  local  municipal 
autliorities,  which  has  been  permit- 
ted by  the  legislature,  is  a  public 
use  similar  to  that  for  which  the 
highway  was  originally  taken,  or  to 
which  it  was  originally  devoted, 
and  that  the  owner  of  the  fee  is  en- 
titled to  no  further  compensation." 
Per  Devens,  J.  Pierce  v.  Drew,  1.36 
Mass.  75,  1  Am.  Elee.  Cas.  578. 
A  minority  of  the  court  dissented. 
76  People  V.  Eaton,  100  Mich.  208. 
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.")!»  N.  E.  145,  5  Am.  Klec.  Caa.  87. 
One  judge  dissented.  The  court 
said,  per  Long,  J.:  "  is  the  plac- 
ing of  telegraph  poles  along  a  pub- 
lic highway  an  additional  servituile 
upon  the  land  of  the  adjacent  pro- 
prietor? ♦  »  •  'i-fie  restrictions 
up<jn  the  use  are  only  such  as  are 
calculated  to  secure  to  the  general, 
l)ublic  the  largest  practicable  benefit 
from  tile  enjoyment  of  the  easement. 
When  the  highway  is  not  leslricted 
iti  its  dedication  to  some  particular 
mode  of  use,  it  is  open  to  all  suit- 
able methods.  *  *  •  It  is  dilti- 
cult  to  see  any  distinction  lutween 
the  use  of  the  highway  for  electric 
railway  poles  and  poles  erected  for 
tile  use  of  telegraph  and  telephone 
companies.  In  coninieiiting  upon 
this  claimed  distinction,  .hidge  Dil- 
lon, in  his  work  on  Municipal  Cor- 
porations (4th  ed.,  p.  8!):{,  note), 
says:  'The  distinction  is  so  fine 
as  to  be  almo.st  iniiialpable.' 
*  *  *  When  these  lands  were 
taken  or  granted  for  public  high- 
ways, they  were  not  taken  or  grant- 
ed for  such  uses  only  as  might  then 
be  expected  to  be  made  of  them,  by 
the  common  methods  of  travel  then 
known,  or  for  the  transmission  of 
intelligence  by  the  only  methods 
then  in  use,  but  for  such  methods 
as  the  improvement  of  the  country, 
or  the  discoveries  of  future  times 
niiffht  demand." 
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and  wires  of  m  telegraph  or  telephone  company  upon  the  high- 
way do  not  constitute  an  additional  burden."^^ 

§  310.  Telegraph  and  telephone  —  Not  additional  burden  — 
Minnesota. —  In  .Minnesota  this  question  arose  in  an  action  by 
au  abuning'  owner  to  compel  the  removal  of  certain  telephone 
poles  and  wires  from  the  highway,  and  it  was  held  that  such 
poles  and  wires  did  not  constitute  an  additional  servitude. 
The  court,  in  discussing  the  nature  of  the  easement  acquired  in 
a  highway,  expressed  the  view  that  the  limitation  of  the  public 
easement  in  highways  to  travel,  and  the  transportation  of  per- 
sons and  property  in  moving  vehicles,  was  too  narrow;  stated 
that  the  method  of  exercising  the  easement  in  the  streets  was 
expansive,  developing,  and  growing,  as  civilization  advanced, 
and  said  that  the  development  of  the  conception  of  a  highway 
from  a  footi)atli  merely,  to  a  way  for  pack  animals,  then  for 
vehicles,  and  s..  ou  down  to  its  present  method  of  uses,  was 
never  even  ilreainetl  of  when  the  original  easement  was  ac- 
quired.'^ 

K  ;;n.  Telegraph  and  telephone  —  Not  additional  burden  — 
Missouri.— The  Sui»rome  ('oiirt  of  Missonri  lias  als..  held  that 
telegraph  or  telephone  poles  and  wires  are  not  an  a(Mitional 
burden  in  the  streets  of  a  city.  This  was  an  action  brought  to 
restrain  the  Bell  Telephone  ("ornpany  from  maintaining  poles 
and  wires  in  certain  streets  of  St.  Louis.      As  in  the  :Massachu- 

"  \\  yant  v.  Centnil  Teifpli-  C*"-  ^^i"'  ♦''f  i<'"sonal)lf".  safo  and  prac- 
123  Mich.  51.  81  N.  W.  !t-2S,  7  Am.  tical  >ise  of  tho  highway  in  other 
Klec  Cas  250.  and  usual  and  necessary  modes,  and 
^  78  Cater  v.  Northwestern  Teleph.  provided  they  do  not  unreasonably 
Exch.  Co..  GO  Minn.  5.39,  63  N.  \V.  impair  the  special  easements  of 
111,  5  Am.  Elec.  Cas.  Ill,  per  Mitch-  abutting  owners  in  the  street,  for 
ell,'  J.  (two  judges  dissenting).  purpo.ses  of  access,  light  and  air." 
••  Whether  it  be  travel,  the  trans-  Per  Mitchell,  J.  Start,  C.  J.,  and 
portation  of  persons  and  property.  Buck.  J.,  dissented  from  the  major- 
or  the  transmission  of  intelligence.  ity  of  the  court  and  each  wrote  a 
and  whether  accomplished  by  old  dissenting  opinion  to  the  efifect  that 
methods  or  new  ones,  they  are  all  such  use  did  constitute  an  addi- 
included  within  the  public  'high-  tional  burden,  the  arguments  lead- 
way  easement '  and  impose  no  addi-  ing  to  their  conclusion  being  on  a 
tional  servitude  upon  the  land,  pro-  similar  line  to  the  New  York  and 
vided     they     are     not     inconsistent  other  cases. 
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setts  and  Michigan  ca.MS  tla-  court  was  divided,  standing  throo 
to  two.  The  majority  opinion  is  based  upt.n  nuich  the  same 
reasoning  as  that  in  the  Massachusetts  case/"  the  court  cnu- 
tending  that  when  a  street  is  opened  t(»  the  puhlic  it  luis  all  the 
incidents  attached  to  it  necessary  to  tiie  full  enjoyment  thereof, 
and  that  as  civilization  advances,  ptiblic  necessity  demands  the 
devotion  of  the  street  to  numy  uses  unknown  and  unthought 
of  at  the  time  of  its  original  dedication.*^" 

§  312.  Tele^aph  and  telephone  —  Not  additional  burden  — 
Montana. —  In  llershiichl  v.  lu.cky  Mountain  Im-II  Telrphono 
('oriii.any,**'  which  was  an  action  by  an  abutting  owner  to  re- 
strain a  telephone  company  from  erecting  a  \>o\e  in  front  of 
])laintitrs  premises,  the  injuiu-tion  was  refused,  it  not  appear- 
ing that  he  sufiFered  any  inconvenience  peculiar,   unnecessary. 


70  Pierce  v.  Drew,  136  Mass.  75, 
1    Am.   VAev.  C'as.   571. 

«o.7ulin  Buildinp  .\s<<ti.  v.  Boll 
Telpph.  Co.,  88  Mo.  258,  1  Am.  VAor. 
Cas.  801.  The  court  refers  fo  the 
rijjht  to  use  the  streets  for  the 
transmission  of  intelligence,  and  in 
this  connection  says:  "The  streets 
are  required  by  the  pul)lic  to  pro- 
mote trade,  and  facilitate  commu- 
nication in  the  daily  transactions  of 
business  between  the  citizens  of  one 
part  of  the  city  with  those  of  an- 
other as  well  as  to  accommodate 
the  public  at  large  in  these  re- 
spects. If  a  citizen  living  or  doing 
business  on  one  end  of  Sixth  street 
wishes  to  communicate  with  a  citi- 
zen living  and  doing  business  on 
the  other  end,  or  at  any  intermedi- 
ate point,  he  is  entitled  to  use  the 
street,  either  on  foot,  on  horseback 
or  in  a  carriage  or  other  vehicle  in 
bearing  his  message.  The  defend- 
ants in  this  case  propose  to  use  the 
street  by  making  the  telephone 
Doles  and  wires  the  messenger  to 
hear  such  communications  instan- 
taneously  and    with    more    dispatch 
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tlian  in  any  of  the  above  methods, 
or  any  other  known  met liod  of  hear- 
ingoral  <ommunicaticms.  Not  only 
would  such  communication  be  t)orno 
with  more  dispatch,  but.  to  the  ex- 
tent of  the  number  of  communica- 
tions daily  transmitted  by  it,  the 
street  would  be  relieved  of  that 
number  of  footmen,  horsemen  or 
carriages.  If  a  thousand  messages 
were  daily  transmitted  by  means  of 
telephone  poles,  wires  and  other  ap- 
pliances used  in  telephoning,  the 
street,  through  these  means,  would 
serve  the  same  purpose  which  would 
otherwise  require  its  use,  either  by 
a  thousand  footmen,  horsemen  or 
carriages  to  effectuate  the  .same 
purpose.  In  this  view  of  it  the 
erection  of  telephone  poles  and 
wires  for  transmission  of  oral  mes- 
sages, so  far  from  imposing  a  new 
and  additional  servitude,  would,  to 
the  extent  of  each  message  trans- 
mitted, relieve  the  street  of  a  servi- 
tude or  use  by  a  footman,  horse- 
man or  carriage."  Per  Norton,  J. 
SI  12  Mont.  102,  29  Pac.  883,  4 
Am.   Elec  Cas.  73. 
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or  greater,  than  that  caused  to  others  by  the  erection  of  sim- 
ilar poles,^^ 

§  ;>12a.  Tele^aph  and  telephone  —  Not  additional  burden  — 
South  Dakota. —  in  a  case  iu  South  Dakota  this  question  arose 
on  an  appeal  from  an  order  dissolving  a  temporary  injunc- 
tion. The  action  of  the  lower  court  was  affirmed  and  it  was 
declared  that  the  use  of  the  streets  of  a  city  for  the  erection 
of  a  telephone  system  did  not  constitute  an  additional  sei'vi- 
tude.  The  conclusion  in  this  case  is  founded  upon  the  prin- 
ciples stated  in  the  ^rassachusotts  *^  and  Missouri  cases,*^^  which 
are  referred  to  at  length  in  the  opinion.**^ 


s-  The  court  in  tliis  case  referred 
to  and  quoted  from  opinion  in  Julia 
liiulding  Assn.  v.  Bell  Telej)li.  Co., 
88  Mo.  2G9,  upon  the  question  as  to 
poles  and  wires  being  proper  uses 
of  the  streets,  and  as  to  tlie  etreci 
of  the  telephone  in  relieving  the 
streets  of  some  portion  of  the 
throng  which  would  otherwise  pass 
over  it,  and  reached  the  conclusion 
tiiat  the  use  of  a  street  "in  a  rea- 
sonahlc  manner,  and  to  a  reason- 
able extent,  for  this  purpf)se,  is 
just  and  proper,  and  is  within  the 
uses  to  which  the  street  may  law- 
fully be  put,  when  such  use  is  sanc- 
tioned by  the  pulilic  through  its 
duly  authorized  municipal  agents." 
The  court  in  this  case,  however, 
held  that  the  fee  to  the  streets  was 
not  in  the  abutting  owners. 

»•■<  Pierce  v.  Drew.  1.36  Mass.  7o, 
1  Am.  Elec.  Cas.  571,  49  Am.  Rep. 
7 :    see   §    .108.   herein. 

«<Jtilia  Building  Assn.  v.  Bell. 
88  Mo.  2.58.  57  Am.  Rep.  398,  1 
Am.  Elec.  Cas.  801;  see  §  311,  here- 
in. 

»*5  Kirby  v.  Citizens  Telephone 
Co.,  17  S.  D.  .362,  97  N.  W.  3,  8 
Am.  Elec.  Cas.  199.  The  court 
said:  "Upon  the  main  question 
that    is    presented  for  our  determina- 


tion tiie  authorities  are  not  in  har- 
mony, and  any  attempt  to  reconcile 
them  would  be  useless.  One  line  of 
authorities  holds  that  the  construc- 
tion of  telephone  systems  along  the 
streets  of  cities  imposes  no  addi- 
tional servitude  upon  the  abutting 
projterty  owners,  and  that  said  own- 
ers are  not  entitled  to  compensa- 
tion for  any  damages  they  may  sus- 
tain by  reason  of  the  construction 
of  sndi  system.  The  other  line  of 
authorities  take  the  view  that  such 
a  system  creates  or  imposes  upon 
the  abutting  property  owners  an 
additional  servitude,  for  which  they 
arc  entitled  to  compensation  for 
such  damages  as  they  may  sustain. 
After  a  careful  examination  of  these 
authorities  we  have  arrived  at  the 
conclusion  that  the  decisions  of  the 
courts  taking  the  former  view  are 
not  only  sustained  by  the  greater 
weight  of  authority,  but  by  the  bet- 
ter reasoning,  and  should  be  fol- 
lowed. The  streets  of  a  city  or  in- 
corporated town  are,  in  contempla- 
tion of  law,  dedicated,  appropriated 
or  condemned  for  all  proper  street 
uses;  and  when  a  street  is  used  for 
any  proper  .street  purpose  by  per- 
mission of  the  city  authoritiei', 
such  use  does  not  constitiite  an  ad- 
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§§  313,  313a      AiurTTixci   owxeks  —  compensatiox. 

^  3i;5.  Telephone  and  tele^aph  —  Not  additional  burden  — 
Pennsylvania. —  York  T('l('i)li<>ii('  Conipanv  v.  Kccscy  "^'^  ^va^^  the 
case  of  an  action  l)rouglU  by  the  telephone  company  for  an 
injunction  to  restrain  the  defendant  from  interference  with 
the  erection  or  maintenance  of  a  telephone  pole  in  front  of  his 
property.  The  injunction  was  oranted  and  the  court  consid- 
ered in  its  opinion  the  question  as  to  the  use  of  the  highways 
and  streets  for  such  purposes,  referring  to  the  case  of  Lock- 
hart  V.  Craig  Street  Railway  Co.,^"  which  held  that  poles  and 
wires  for  a  street  railway  could  be  erected  in  streets  without 
compensation,  and  saying  that  it  could  see  no  distinction  be- 
tween telephone  poles  and  wires  and  those  of  a  trolley,  con- 
cluding with  the  opinion  that  poles  and  wires  of  a  telephone 
company  were  not  an  additional  burden. 

{<  313a.  Telegraph  and  telephone  —  Not  additional  burden  — 
West  Virginia. —  In  a  case  in  West  Virginia  tlie  (piestion  is 
considered  wbother  the  erection  of  a  telej)hone  line  along  a 
public  thoroughfare  is  sucli  a  taking,  witliin  the  meaning  of 
the  CVmstitution  of  that  Stnte,  as  will  authorize  an  abutting 
owner  to  nuiintain   an  injunction  until  ju=:t  compensation   has 


(litional  servitudp,  thoufjjli  such  uso 
may  not  have  been  known  when  tlie 
streets  were  dedicated,  appropri- 
ated, or  condemned  for  street  pur- 
poses, and  the  abuttinfjc  fee  owner 
is  not  entitled  to  compensation  for 
any  damages  he  may  sustain  by 
reason  of  such  use.  The  streets  oi 
a  city  are  now  used  for  many  pur- 
poses unknown  in  former  times. 
A  century  ago  or  less  there  was 
practically  no  use  of  the  streets  for 
sewers,  laying  of  water  and  gas 
pipes  and  operating  street  rail- 
ways, but  with  the  advance  of 
civilization  and  the  improved  con- 
ditions of  society  these  uses  have 
become  a  necessity,  and  recognized 
by  the  courts,  and  quite  gener- 
ally held  as  not  adding  any  new 
servitude  to  the  abutting  fee  owner 
for  which  he  is  entitled  to  com- 
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pcnsation.  The  telephone  is  but  a 
step  in  advance  of  former  methods 
of  conveying  intelligence  and  in- 
formation and  is  a  substitute  for 
the  messenger  and  carrier  of  former 
times.  *  ♦  ♦  With  the  advance 
in  civilization  and  the  new  discov- 
eries in  science  and  new  inventions 
a  more  varied  use  of  the  streets  of 
a  city  has  become  a  necessity,  and 
the  rights  of  fee  owners  must  yield 
to  the  public  good,  and  the  new  uses 
and  more  appropriate  methods  must 
be  deemed  to  have  been  compensat- 
ed for  in  the  appropriation,  dedi- 
cation or  condemnation  of  the 
streets,"  per  Corson,  J. 

SG5  Penn.  Dist.  Co.  Rep.  366,  6 
Am.  Elec.  Cas.    107. 

ST  1.39  Penn.  St.  419,  3  Am.  Elec. 
Cas.  314,  21  Atl.  26. 
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been,  or  secured  to  be,  paid.  The  court  declared  that  the  de- 
cisions of  other  States  were  very  conflicting  and  unsatisfac- 
tory on  this  question  and  that  many  of  the  decisions  have 
little  or  no  application  to  the  law  of  West  Virginia,  as  they 
are  mere  judicial  fictions,  invented  for  the  purpose  of  secur- 
ing to  an  abutting  lot  owner  damages  to  his  property  caused 
by  street  improvement  or  use  for  other  public  utilities  than 
travel,  and  that  a  resort  to  such  fictions  was  not  necessary  in 
that  State,  for  the  reason  that  the  Constitution  secures  to  the 
abutting  lot  owner  such  damages  as  may  be  sustained  by  him 
because  of  public  improvements  of  any  kind;  not  by  injunc- 
tion, however,  but  by  an  action  at  law  unless  the  damages  are 
so  great  as  to  amount  to  a  virtual  taking  of  his  property.  In 
this  case  it  was  decided  that  such  use  of  the  highway  did  not 
constitute  a  burden  on  the  fee,  but  that  it  was  a  burden  alone 
upon  the  permanent  easement  of  the  public  in  the  street.  The 
court  further  said  that  it  might,  liowever,  be  a  damage  to  a 
greater  or  less  extent  to  the  abutting  owner,  for  which  he  had 
his  suit  at  laAv  unless  such  damage  was  equivalent  to  an  actual 
taking  of  the  lot.** 


8»<  Maxwell  v.  Central  Dist.  & 
Printing  Co'.,  51  W.  Va.  121,  41 
S.  E.  125,  8  Am.  Elec.  Cas.  206. 
It  was  said  in  this  case:  "The 
telephone  company  takes  nothing 
by  its  grant  from  the  town  except 
a  simple  right  of  way  so  long  as 
the  council  has  an  easement  in  the 
land  to  use  it  as  a  street.  While  it 
may  obstruct  to  some  extent  the 
public  easement  out  of  which  it 
is  carved,  it  in  no  sense  takes 
any  thing  from  the  owner  of  the  fee 
that  has  not  already  been  taken 
from  him  when  the  land  was  dedi- 
cated to  public  use.  Telephonic 
communication,  though  maintained 
by  private  capital,  is  a  great  and 
rapidly  increasing  public  utility. 
It  is  an  immense  saver  of  time  and 
money,  and  often  life.  It  also  re- 
lieves the  public  thoroughfares  of 
much   of  their   burden   of   travel,  — 

3-i 


far  more  than  the  space  occupied 
compares  with  the  residue  of  the 
public  highways.  As  its  facilities 
increase,  its  public  utility,  necessity 
and  cheapness  of  operation  will 
also  increase,  until  its  benefits  are 
appreciated  and  enjoyed  by  all.  It 
will  prove  a  great  aid  in  the  ad- 
ministration of  justice,  the  preven- 
tion of  crime,  and  the  spread  of 
civilization,  as  it  will  bring  all 
mankind  into  easy  speaking  dis- 
tance of  each  other.  Telephone 
poles  are  not  things  of  beauty,  yet 
their  utility  is  so  great  that  their 
ugliness  must  be  endured  until  hu- 
man invention  has  discovered  some 
more  tasteful  substitute  for  them. 
The  public  can  well  afford  to  sur- 
render a  reasonable  portion  of  the 
public  easement  in  its  highways 
to  a  public  utility  of  such  vastly 
increasing       importance.     As       the 
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§§  314    in  0         AUL:TTIN(i    OWNKKS  COMPKNSATIO.'^. 

§  314.  Tele^aph  and  telephone  —  Easements  —  Abutting 
owner  obstructed  —  Rule. —  Fn^m  an  cxaiiiiiintiun  df  the  «lr 
cisions  which  we  have  given,  one  rule  may  be  deduced  from 
which  we  do  not  believe  there  can  \)o  any  dissent.  The  abut- 
ting owner,  whether  upon  the  streets  of  a  city  or  upon  a  rural 
hifdiway,  is  entitled  to  the  easements  of  access,  light  and  air, 
and  this'is  true  wliether  the  fee  of  the  street  be  in  the  al)Mtting 
owner  or  in  tlic  nnmicipality  or  State,  and  of  these  easements 
he  cannot  be  deprived  or  nuiterially  obstructed  in  his  enjoy- 
ment thereof,  without  compensation. 

§  315.  Telegraph  and  telephone  —  Fee  to  streets  in  munici- 
pality—Rule.— And  again,  we  think  it  may  be  safely  stated 
that  if  the  fee  to  the  streets  is  vested  in  the  municipality,  there 
can  be  no  recovery  f(»r  tlie  erection  of  telegraj)!!  or  telephone 
poles  thereon,  excejit  tlir  abutting  owner  be  deprived  of  his  ease- 
ments of  access,  liiiht  and  air,  or  materially  obstructrd  in  his 
enjoyment  of  the  same. 

§  310.  Telegraph  and  telephone  —  Fee  to  streets  in  abutting 
owner  —  Summary  decisions. —  The  (piestion  upon  which  the 
courts  are  not  in  hannony  is  where  the  fee  to  the  stfeets  is 
in  the  abutting  owner.  Though  there  are  numerous  cases  in 
different  States,  extending  over  a  period  of  many  years,  in 
which  this  question  lias  been  considered,  yet  there  is  still  the 
same  hopeless  conflict  among  the  decisions,  and  it  cannot  at 
the  present  time  be  said  that,  in  such  cases,  there  is  a  posi- 
tive weight  of  authority  among  the  courts  whicli  supports  a 
rule  either  for  or  against  the  proposition  that  a  telegra])h  or 
telephone  line  is  an  additional  burden,  entitling  tlie  abutting 
owTier  to  compensation.  In  determining  the  weight,  however, 
to  be  given  to  the  decisions  in  those  States  which  hold  that 
such  use  of  the  streets  is  not  an  additional  burden,  the  fol- 
lowing facts  should  be  considered :  In  the  Louisiana  ^®  and 
Montana  ^^  cases  it  was  held  that  the  abutting  owner  has  no 

owner  of  tlie  fee  in  such  highways  Teleph.  Co.,  37  La.  Ann.  0,3,  1  Am. 

loses    nothing    thereby,    he    has    no  Elec.  Cas.  709. 

grounds   of  complaint.     It   puts   no  noHershfield    v.    Rocky   Mountain 

additional  burden  on  the   fee,"   per  Bell   Teleph.    Co..    12   Mont.    102,   4 

Dent.  P.  Am.    Elec.  Cas.    73,  29   Pac.   883. 
80  Irwin       v.       Great       Southern 
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fee  in  the  streets,  while  in  the  Kansas,^'  Massachusetts,''^ 
Michigan,''^  Minnesota,'^*  and  Missouri,'*^  cases  there  were  dis- 
senting opinions.  In  the  West  Virginia  case  it  was  de- 
clared that  some  of  the  decisions  in  other  States  were  judicial 
fictions  invented  to  secure  an  abutting  lot  owner  damages  to 
his  property  from  street  improvements  and  that  a  resort  to 
such  fictions  was  unnecessary  in  that  State,  as  an  abutting 
owner  was  secured  in  this  respect  by  the  State  Constitution, 
by  which  he  was  given  an  action  at  law  for  damages,  and  the 
court  said  further  that  tliere  might  be  a  damage  in  such  a  case 
to  an  abutting  owner  to  a  greater  or  less  extent  for  which  he 
had  his  suit  at  law.^^ 

§  .317.  Nature  of  easement  acquired  in  streets. —  The  ques- 
tion underlying  this  point  is  what  is  the  nature  and  extent  of 
the  easement  acquired  by  the  dedication  of  a  street.  In  a  rural 
highway  the  rights  of  the  public  are  not  so  extensive  and  broad 
as  in  city  streets.  In  the  former  the  abutting  owner  retains 
many  rights  and  privileges  wliich  he  does  not  possess  in  the 
latter.  In  the  case  of  a  rural  highway  the  public  obtains 
merely  the  right  of  passage  over  the  same,  but  in  city  streets 
the  public  obtains  in  addition  to  the  right  of  passage  the  right 
to  use  the  street  for  necessary  public  purposes  cojisistent  with 
its  dedication  as  a  street,  provi(lo<l  it  does  not  interfere  with 
the  right  of  passage.  In  many  cases  what  might  be  a  rural 
highway  at  one  time  might,  from  the  increase  of  population 
ill  that  vicinity,  become  a  street  of  a  populous  city  and  subject 
to  the  uses  to  which  city  streets  may  be  devoted.  So  the  rule 
naturally  follows  that  when  a  highway  is  dedicated  to  public 
use  it  is  dedicated  subject  to  the  necessities  of  future  times, 
as  well  as  the  present,  and  is  subject  to  the  gT0wi;h  and  expan- 

»i  McCann     v.     Johnson     County  Exch.  Co.,  60  Minn.  .539,  63  N.   W. 

Teleph.   Co.,  69   Kan.   210.    76   Pac.  HI,  5  Am.  Elec.  Cas.  111. 

870.  66  L.  R.  A.   171.  as  .Julia    Building    Assn.    r.    Bell 

»2  Pierce  v.  Drew,   136  Mass.   75.  Teleph.  Co.,  88  Mo.  258.  1  Am.  Elec. 

1  Am.  Elec.  Cas.  .571.  Cas.  801. 

93  People    V.     Eaton.     100     Mich.  "a  Maxwell     v.     Central     Dist.     & 

208,  5  Am.  Elec.  Cas.  87,  .59  N.  W.  Printing  Co..  51  W.  Va.  121,  41  S. 

14.5.  E.  125.  8  Am.  Elec.  Cas.  206. 


9*  Cater    v.    Northwestern    Teleph. 
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sion  of  cities  and  towns,  and  thus,  possibly,  may  become  a  city 
street,  subject  to  use  as  such. 

§   818.     Legitimate    street    uses. —  Tlie    cjuestion,    therefore, 
which   naturally    tullows    is    what    are   legitimate    street   uses? 
Horse   railways,**'    pipe   lines    for   the   conveyance   of   gas   or 
water,^*^  api)liances  for  street  lighting,'-*"  and  sewers  are  held  to 
be  necessary  and  proper  uses  of  streets  where  they  would  not 
be  of  a  rural  highway.      But  can   we  consistently  go  further, 
and  include  telegraphs  and  telephones  within  that  use?      It  has 
been  said  that  the  primary  law  of  the  highway  is  motion.      This 
is  undoubtedly  true.      This  is  the  fundamental   ju-inciple  con- 
trolling the  law  of  highways,  and  always  has  been   and  we  think 
it  may  be  said  to  be  equally  true  of  streets.      If  this  then  be 
true,  how  can  it  be  held  that  the  poles  and  wires  of  telegraph 
and  teleph(me  companies  are  within  the  proper  and  h^gitimate 
use  of  streets  and  highways.     Their  presence  is  either  a  servi- 
tude or  is  not  one.     If  not  a  servitude,  then  fifty  poles  might 
be  placed  in  front  of  a  man's  property,  perhaps  by  as  uuiny 
different  companies,  and  there  would  be  no  remedy,  provided 
his  rights  of  access,  light  and  air  were  not  obstructed.     Yet 
could  it  be  consistently  claimed  that  this  was  within  one  of  the 
proper   legitimate   nses    to    which    streets   might    be    applied? 
And  still,  if  the  fifty  were  a  servitude,  each  pole  of  itself  would 
also  be.     It  is  true  that  in  the  case  of  a  single  pole  there  may 
be  no  particular  burden,  and  purely  nominal  damages  in  most 
cases,  yet  this  is  none  the  less  a  reason  why  such  right  should 
be  allowed  to  the  company  without  compensation.     The  plac- 
ing of  fifty  poles  in  front  of  small  city  lots  would  be  hard  to 
conceive  of  without  injury  to  access,  light  and  air,  but  take  one 
of  the  larger  plots  used  for  residence  purposes  in  other  than 
the  metropolitan  centers,  and  this  might  be  a  possibility  with- 
out impairing  any  of  the  abutter's  easements,  and  in  such  case 
there  could  be  no  remedy. 

§  319.  Use  of  streets  for  communication  of  intelligence. — 
Again  it  is  said  the  highways  and  streets  are  for  the  purpose, 
among  others,  of  promoting  trade  and  facilitating  communica- 

i-TCiaig  V.  l^iilroad  Co.,  39  N.  Y.  Lijilit  Co..  12  Allen  (Mass.),  73. 
404.  ^!»Hai-lem   Gas  L.    Co.   v.   Mayor, 

i'sConiniomvealth    v.    Lowell    Gas      etc.,  New  York,  33  N.  Y.  327. 
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tion  in  the  daily  transactions  of  business.  It  is  iindonbtedly 
true  that  one  of  the  purposes  of  the  streets  and  highways  is 
the  communication  of  intelligence,  originally  by  means  of  the 
post-boy  or  mail-coach.  On  this  ground  it  has  been  claimed 
that  telegraph  and  telephone  lines  are  within  the  uses  of  the 
highway,  being  simply  a  new  and  valuable  means  of  conuuuni- 
cating  intelligence.  But  if,  on  the  ground  of  being  a  means 
for  the  transmission  of  intelligence,  telegraph  and  telephone 
companies  are  to  be  admitted  to  the  use  of  the  streets  and  high- 
ways, why  should  not  steam  railroads  also  be  granted  the  same 
use,  and  not  be  considered  an  additional  burden,  since  surely 
there  is  no  more  important  carrier  of  news  and  intelligence 
to-day  than  the  steam  railroads? 

§  320,  Use  of  highways  by  commercial  railroads. —  Commer- 
cial railroads  have  likewise  sought  to  obtain  the  use  of  the 
stiH^ets,  and  on  the  ground  that  they  were  for  the  purpose  of 
facilitating  travel,  and  were  public  corporations,  have  claimed 
that  such  use  was  not  an  additional  burden  upon  the  abutting 
owner.  Yet  the  courts  have  held  in  these  cases  that  whether 
the  easement  was  ac(piired  by  dedication  or  condenmation,  that 
the  streets  were  only  for  the  use  of  ordinary  travel,  and  that 
if  condemned,  damages  were  assessed  only  with  that  object  in 
view.  It  must  be  acknowledged,  however,  that  steam  railroads 
are  for  the  purpose  of  facilitating  travel,  and  that  they  cer- 
tainly, under  that  head,  come  within  the  original  purposes  of 
the  dedication  of  a  highway  or  street.  Yet  we  conceive  that 
it  is,  perhaps,  more  a  difference  of  degree  than  of  the  character 
of  the  use,  which  renders  it  an  additonal  burden. 

§  321.  Telegraph  and  telephone  —  Whether  additional  bur- 
den —  Conclusion. —  After  a  careful  examination  of  the  cases 
in  which  this  question  has  arisen,  and  of  the  many  thorough 
discussions  contained  in  the  opinions  of  such  cases,  and  of  the 
rules  of  law  applicable  thereto,  we  are  of  the  opinion  that  the 
construction  of  telegraph  and  telephone  lines  upon  the  high- 
ways or  streets  is  not  within  the  original  purposes  of  the  dedi- 
cation or  taking  of  the  same,  and  that  the  poles  and  wires  con- 
stitute an  additional  servitude  entitling  the  abutting  owner  to 
compensation.  The  amount  of  compensation  to  which  he  is 
entitled  would,  in  most  cases,  however,  be  purely  nominal, 
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§  321a.  Placing  of  telephone  wires  in  conduit  —  Whether 
additional  burden. —  In  a  ease  in  Indiana  the  qucstiuu  aius(! 
whether  the  phieing  of  wires  in  a  conduit  in  the  highway  con- 
stitutes an  additional  burden.  In  this  case  it  appeared  that 
a  telephone  company  had  dug  a  trench  in  the  sidewalk  for  the 
placing  of  telephone  wires  therein  without  taking  any  steps 
to  condemn  or  appropriate  any  portion  of  the  highway  and  the 
l)laintiff,  an  abutting  owner,  brought  an  action  for  an  order 
enjoining  further  prosecution  of  the  work.  The  court,  how- 
ever, affirmed  the  judgment  of  the  lower  court,  sustaining  a 
demurrer  to  the  complaint  for  want  of  sutficient  facts  and 
declared  that  the  occupation  of  the  sidewalk  with  trench  and 
pipes  as  a  conduit  for  telephone  wires  is  not  a  new  servitude 
not  wathin  the  contemplated  uses  of  the  street,  and,  therefore, 
not  an  additional  burden  upon  the  fee  of  the  abutting  owner 
for  which  he  is  entitled  to  compensation.^      This  case  follows 


1  Coburn  v.  The  New  Telephone 
Co.,  1.56  Ind.  90,  59  N.  E.  :iH,  7 
Am.  Elee.  Cas.  270.  The  phiintiff 
in  this  case  was  the  owner  of  lots, 
adjoining  the  highway,  upon  which 
there  were  no  improvements,  but 
he  c'ontemphited  and  intended  to 
erect  a  h\rge  business  block  on  the 
lots,  with  cellars,  basement  and 
vaults  extending  under  the  side- 
walk in  front  of  his  lots,  and  it 
was  claimed  that  the. proposed  use 
by  the  telephone  company  would  be 
a  complete  obstruction  of  the  use 
of  the  ground  under  the  street  and 
would  permanently  destroy  the 
plaintiff's  rights  therein.  It  was 
said  by  the  court  in  this  connec- 
tion :  "  The  fact  that  the  entry  com- 
plained of  is  upon  and  under  the 
sidewalk,  rather  than  under  the 
roadway,  makes  no  difference,  since 
a  street  is  a  street  from  property 
line  to  property  line, —  not  only  the 
entire  surface,  but  also  so  much  of 
ttie  depth  as  is  or  can  be  fairly  used 
for  the  ordinary  purposes  of  a 
street,  each  part  equally  with  eacn 
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other.  State  v.  Berdetta,  7:5  Ind. 
1S.3,  38  Am.  Rep.  117,  Elliott, 
Roads  &  S.  (-id  ed.)  sees.  17,  20. 
Neither  can  it  be  said  in  the  ab- 
sence of  a  grant  or  a  general  usage 
equivalent  to  a  municipal  license, 
that  the  fee  owner  has  any  greater 
or  different  property  right  in  that 
part  of  the  street  used  as  a  side- 
walk for  foot  travelers  than  in  that 
part  used  as  a  roadway  for  ve- 
hicles. He  may,  we  think,  excavate 
and  improve  under  the  surface 
from  his  lot  line  to  the  center  line 
of  the  street,  or  any  part  of  it,  and 
use  his  fee  property  as  he  pleases 
(Elliott,  Roads  &  S.  (2d  ed.), 
§  690,  and  cases  cited),  so  long  as 
his  use  does  not  impede  or  interfere 
with  the  superior  right  of  the  pub- 
lic to  use  the  ground  for  purposes 
contemplated  by  the  easement 
grant.  Such  fee  owner,  however, 
must  know  that  the  estate  he  holds 
within  the  limits  of  the  street  is 
servient,  and  his  property  right 
therein  qualified,  and  that  any  ex- 
penditure of  labor  or  money  in  im- 
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Magee  v.  Oversliiner,^  decided  in  this  State,  and  wbieli  holds 
that  telephone  poles  and  wires  in  a  street  are  not  an  additional 
burden,  entitling  the  abutting  owner  to  compensation.  And 
in  a  case  in  Xew  York,  it  is  decided  that  the  placing  of  tele- 
phone wires  in  a  conduit  beneath  the  surface  of  a  street  is  not 
an  additional  burden  entitling  the  abutting  owner  to  compen- 
sation.^ 


provements  will  neither  oust  nor 
impair  the  right  of  the  municipality 
to  take  possession,  for  a  proper 
purpose,  at  any  time  the  public  in- 
terests require;  and,  in  yielding 
possession  under  such  circumstances 
to  tlie  superior  riglit  of  the  public 
he  parts  with  nothing  he  owns,  and 
the  losing  in  itself  is  no  special  in- 


jury,    nor    a    taking     of     property 
without    compensation,"     per     Had- 

ley,  J. 

2  150  Ind.  127,  49  N.  E.  951,  7 
Am.  Elec.  Cas.  241.  See  §  307 
herein. 

3  Castle  V.  Bell  Telejihone  Co.,  49 
App.  Div.  (N.  Y.)  437,  7  Am. 
Elec.  Cas.  261. 
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COMPKNSATION    CONTINUED.  §§  322,  323 

§  340.  Electric  street  railways —  §  343a.  Electric  railway  —  Trans- 
Are  additional  burden  — •  portation  of  merchandise 
New   York  —  Nebraska.  —    Constructed     entirely 

341.  Electric   street   railways  —  on  one  side  of  highway. 

Not  additional  burden  —  344.     Motive   power   does   not  de- 

Conclusion,  terniine   question  of  serv- 

342.  Electric   railway   —    Rural  itude  and   compensation. 

highway.  345.     Change  of  motive  power  — 

342a.  Electric    railway   over    city  No  additional  burden. 

streets      —       Interurban  346,     Injury  to  right  of  access  — 

service.  Injunction. 

343.  Electric  railway  —  Connect-  347.     Sidewalks       —       Iniprove- 

ing  line  between  cities  —  ments  under  —  Abutting 

Transportation     of     mer-  owner's  rights, 

chandise.  348.     Electric     railway     crossing 

steam  railway. 

§  322.  Abutting  owners  —  How  affected  by  Post  Roads  Act. 
—  The  fact  that  a  telegraph  company  has  accepted  the  pro- 
visions of  the  Post  Roads  Act  of  Congress  does  not  authorize 
it  to  construct  its  line  upon  a  street  or  highway  without  mak- 
ing compensation  to  abutting  o^vners  in  those  cases  where  his 
easements  of  access,  light  and  air  are  materially  impaired. 
Nor  can  it  erect  its  poles  and  wires  in  those  States  where  it  is 
held  that  they  constitute  an  additional  burden  on  the  adjacent 
land,  without  making  compensation  therefor.^ 

§  323.  Abutting  owners  —  Compensation  to  —  Telegraph 
over  railroad  right  of  way. —  A  railroad  company  may  construct 
a  telegraph  line  over  its  right  of  way,  either  by  itself  or  in 
conjunction  with  another  company,  where  such  line  is  con- 
structed in  good  faith,  either  for  the  use  and  benefit  of  the  rail- 
road, in  the  operation  thereof,  and  to  facilitate  its  business  or 
is  reasonably  necessary  for  that  purpose,  and  such  line  is  not  an 
additional  burden  to  abutting  owners,  entitling  them  to  com- 
pensation. When  private  property  is  taken  for  railroad  pur- 
poses the  company  does  not  merely  acquire  an  easement  for 
laying  the  track  thereon  and  the  nnining  of  cars  over  the  same, 
but  also  acquires  the  right  to  construct  any  building  or  erect 

iDailey  v.  State,  51  Ohio,  348,  &  0.  Teleg.  Co.  (N.  Y.  Sup.  Ct., 
37  N.  E.  710,  5  Am.  Elec.  Cas.  196;  Chambers,  1884),  2  Am.  Elec.  Cas. 
Clausen  &  Sons'  Brewing  Co.  v.  B.       214. 
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any  structures  thereon  wliioli  tend  to  facilitate  its  ])nsiness.- 
While  the  railroad  company  may,  however,  construct  a  line  fur 
the  foregoing  purposes,  yet  the  construction,  by  another  com- 
pany, of  a  telegraph  line  over  the  railroad  right  of  way,  which 
is  not  reasonably  necessary  for  the  purposes  of  the  railroad, 
but  the  main  object  of  which  is  to  establish  an  extensive  line 
of  communication,  for  general  commercial  purposes,  will  create 
an  additional  servitude  upon  the  adjoining  land,  entitling  the 
owners  thereof  to  compensation,  in  those  cases  where  the  rail- 
road company  has  acquired  merely  an  easement,  and  the  fee 
to  the  soil  remains  in  the  abutting  owners/^  This  view  is  af- 
firmed in  a  recent  case  in  North  Carolina/  wherein  it  is  de- 
cided that  a  grant  by  a  land  owner  of  a  ''  right  of  way  and 
easement "  to  a  railroad  company  for  the  purpose  of  ''  sur- 
veying, building,  constructing,  operating,  altering,  improving 
and  repairing,"  a  branch  road  only  confers  the  right  to  erect 


-  Western  Un.  Tele^r.  Co.  v.  Rich, 
19  Kan.  517,  1  Am.  Elec.  Cas.  271. 
"  A  telegraph  line,  if  not  indispen- 
sable to  a  railroad,  tends  so  iiiiich 
to  facilitate  its  business,  and  to  the 
speedy  and  safe  running  of  its 
trains,  that  the  railroad  company 
has  a  right  to  build  it,  to  use  its 
riglit  of  way  therefor,  and  to  re- 
move all  obstructions  thereon  to  its 
fullest  and  most  uninterrupted  and 
beneficial  use.  Although  it  may 
have  but  an  easement  in  (he  hmd, 
and  that  easement  limited  to  its  use 
for  railroad  purposes,  yet  a  tele- 
graph is  so  convenient,  if  not  indis- 
pensable, that  it  may  cut  down 
every  tree  and  bush  on  the  right  of 
way,  if  necessary  for  the  most  con- 
stant and  efficient  use  of  a  telegraph 
line,  built  by  it  over  and  upon  such 
right  of  way,  just  as  it  may  dig 
away  a  hill,  or  fill  up  a  ravine,  for 
the  sake  of  a  water-tank  or  a  sta- 
tion-house. By  so  doing  it  gives 
the  adjacent  landowner  no  claim 
for  damages,"  per  Brewer,  J.  The 
opinion  was  extensively  quoted  from 
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and  followed  in  American  Tcleph. 
&  Teleg.  Co.  v.  Pcarce,  71  Md.  .535. 
:i  Am.  Elec.  Cas.  169.  18  Atl.  910; 
United  States  v.  Western  Un.  Teleg. 
Co.,  50  Fed.  28. 

■'  American  Teleph.  &  Teleg.  Co. 
v.  Pearce,  71  Md.  535,  3  Am.  Elec. 
Cas.  179,  18  Atl.  910.  per  Miller. 
J. ;  Prather  v.  Western  Un.  Teleg. 
Co.,  89  Ind.  501;  Western  Un. 
Teleg.  Co.  v.  Rich,  19  Kan.  517,  1 
Am.  Elec.  Cas.  271.  See,  also,  Chi- 
cago M.  &  St.  P.  Ry.  Co.  v.  Snyder, 
120  Iowa,  532,  95  N.  W.  183,  8  Am. 
Ele^.  Cas.  284,  holding  in  such  a 
case  that  though  an  additional 
servitude  is  created  the  owner  of 
the  fee  is  not  entitled  to  an  ac- 
counting of  the  rents  and  profits  re- 
ceived by  the  railroad  company 
from   the    telegraph    company. 

4  Hodges  V.  Western  Union  Teleg. 
Co..  133  N.  C.  225,  45  S.  E.  572, 
citing  Joyce  on  Elec.  Law,  §  233. 
This  citation  is,  however,  evidently 
due  to  a  mistake  in  printing  and 
should  be  §  323. 
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and  use  such  telegraph  poles  and  lines  as  are  reasonably  neces- 
sary for  the  purpose  for  which  the  easement  was  granted,  and 
that  the  construction  of  a  line  of  telegraph  by  another  com- 
pany, under  a  contract  with  the  railroad  company,  consisting 
of  larger  poles  and  more  wires  than  is  reasonably  necessary  for 
the  enjoyment  of  the  franchise  granted  to  the  railroad  com- 
pany is  an  additional  burden  upon  the  land  of  the  abutting 
owner.  If,  however,  the  fee  is  in  the  railroad  company,  there 
could  be  no  recovery  by  the  abutting  owner.^  A  portion  of 
the  right  of  way  of  a  railroad  may  be  condemned  by  a  tele- 
graph company  for  its  right  of  way  for  its  poles  and  wires 
where,  by  the  use  of  the  portion  appropriated,  the  use  of  the 
^vay  for  the  railroad  company  will  not  be  destroyed  or  inter- 
fered with.« 

§  324.  Telegraph  over  railroad  right  of  way  —  Compensation 
to  railroad.—  A  telegraph  company  which  has  accepted  the  pro- 
visions of  the  Post  Roads  Act  may  construct  its  line  along 
a  railroad  right  of  way,  but  must  make  compensation  to  the 
railroad  therefor.  The  fact  that  the  uses  of  a  railroad  are  of 
a  public  nature,  and  that  the  State  exercises  control  over  it 
for  certain  purposes,  and  that  in  consequence  of  these  uses  the 
State  authorizes  it  to  condenm  private  property,  does  not  re- 
lieve the  property  thus  acquired  of  its  character  as  private 
property,  though  owned  by  the  railroad' 

§  32.").  Telegraph  over  railroad  right  of  way  —  Compensation 
to  railroad  —  Cases. —  The  uniuunt  of  compcnisation  to  which 
the  railroad  conq^any  is  entitled,  where  a  telegraph  company 
appropriates  part  of  its  right  of  way  for  the  constniction  of 
a  teleoraph  line,  must  depend  upon  the  circumstances  of  each 
particular  case.     As  a  general  rule,  however,  the  measure  of 

^Prather   v     Western   Un.   Teleg.  Southwestern    R.    Co.    v.    Southern, 

Co     89  Ind.  501.  etc.,  Teleg.  Co.,  46  Ga.  43,  12  Am. 

6  Southwestern    Teleg.    &    Teleph.  Rep.    585,    1    Am.    Elec.    Cas.    32; 

Co   V   Gulf  C  &  S.  F.  R.  Co.  (Tex.,  Postal  Teleg.  Cable  Co.  v.  Morgan's 

1899)    52  S.  W.  106.  La.  &  T.  R.  &  SS.  Co.,  49  La.  Ann. 

T  \tlantic   and   Pacific  Teleg.   Co.  58,  21  So.  183;  American  Teleph.  & 

V    Chicago,   Rock   Island   &   Pacific  Teleg.  Co.  v.  Pearce,  71  Md.  535,  18 

R.  Co.,  6  Biss.   (U.  S.)    158,  1  Am.  Atl.  910,  3  Am.  Elec.  Cas.   169. 
Elec.  Cas,   111,  per  Drummond,  J.; 
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damages  is  to  be  doterniiiicd  l»y  tlio  extent  to  which  the  right 
of  way  of  the  railroad  eoinpanv  is  injured  or  impaired  by  the 
appropriation  and  use  of  its  right  of  way  by  the  telegraph  com- 
pany.^ In  a  recent  case  it  is  said  that  "  the  measure  of  com- 
pensation should  be  the  amount  which  the  ritiht  of  way  of  the 
railroad  company  for  railroad  purposes  is  diminished  in  value 
by  the  proposed  easement  of  the  telegraph  company,  or,  in 
other  words,  the  amount  of  the  decrease  in  the  value  of  the 
use  of  such  right  of  way  for  railroad  purposes  which  will  be 
caused  by  the  appropriation  of  an  easement  on  the  same  for 
the  purpose  of  erecting  and  maintaining  a  telegraph  line 
thereon.®  And  in  another  case  it  is  declared  that  the  measure 
of  damages  is  the  value  of  the  land  actually  taken  and  the  ex- 
tent to  which  the  value  of  the  use  of  the  right  of  way  by  the 
railway  ccmipany  is  diminished  by  its  use  by  the  telegraph 
company.^"  Where  the  railroad  lay  through  an  agricultural 
section  of  the  country,  and  the  use  of  its  right  of  way  for 
railroad  purposes  was  not  interfered  with  or  impaired  by  the 

and  between  the  poles  but  tbe  ex- 
tent to  which  the  value  of  the  use 
of  that  part  of  the  right  of  way 
between  the  poles  and  under  the 
wires  for  railroad  purposes  is  di- 
minished by  its  use  by  the  telegi'aph 
company.  The  space  between  the 
poles  is  not  occupied  by  the  tele- 
graph company;  the  i;ailway  com- 
pany still  has  the  riglit,  notwith- 
standing the  construction  of  the 
telegraph  line,  to  use  this  interval 
of  space.  It  cannot  be  said  that  the 
land  between  the  poles  is  taken 
where  the  railway  company  has  not 
been  excluded  from  its  possession, 
but  has  a  right  to  use  tliis  particu- 
lar part  of  its  property  for  any 
lawful  use  just  as  it  had,  before 
the  construction  of  the  telegraph 
line,  with  the  limitation  of  the  bur- 
den imposed  thereon  for  the  neces- 
sary purposes  of  the  telegraph  com- 
pany as  designated  in  its  notice  of 
condemnation." 


8  Mobile  &,  O.  R.  Co.  v.  Postal 
Teleg.  Cable  Co.  (Miss.,  1899),  26 
So.  370;  Cleveland  C.  C.  &  St.  L. 
R.  Co.  V.  Ohio  Postal  Teleg.  Cable 
Co.,  G8  Ohio  St.  306,  67  N.  E.  890, 
8  Am.  Elec.  Cas.  252;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Southwestern  Teleg.  & 
Teleph.  Co.  (Tex.,  1899),  52  S.  W. 
86;  Texas  &  N.  O.  R.  Co.  v.  Postal 
Teleg.  Cable  Co.  (Tex.,  1899),  52 
S.  W.  108. 

n  Cleveland  C.  C.  &  St.  L.  R.  Co. 
V.  Ohio  Postal  Teleg.  Cable  Co.,  68 
Ohio  St.  306,  67  N.  E.  890,  8  Am. 
Elec.   Cas.  252,  per  Price,  J. 

10  Atlantic  Coast  Line  R.  R.  Co. 
V.  Postal  Teleg.  Cable  Co.,  120  Ga. 
268,  48  S.  E.  15,  per  Evans,  J.,  who 
further  says  in  this  connection : 
"  The  telegraph  company  must  pay 
for  the  land  taken  and  the  damage 
sustained  by  the  railway  company 
by  the  construction  and  mainte- 
nance of  the  telegraph  line.  The 
damage  thus  sustained  is  not  the 
value   of  the  land  under  the  wires 
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appropriation  of  a  portion  for  telegraph  purposes,  it  was  held 
that  only  nominal  damages  could  be  recovered.'^     It  has  also 
been  held  that  the  measure  of  damages  in  such  case  is  the  value 
of  the  land  actually  taken  by  the  poles,  and  not  that  lying 
under  the  wires.^^     i^  another  case  it  has  been  held  that  in 
estimating  the  damages,  the  value  of  the  right  of  way  to  the 
railroad  for  its  own  use  or  for  the  purposes  of  sale,  and  any 
special  damage  in  addition  thereto,  were  the  basis  of  arriving 
at  the   damages   sustained   by   the   railroad   company.^  ^     And 
again  it  is  said  that  the  telegraph  company  must  make  com- 
pensation proportionately  for  the  cost  and  expense  of  the  rail- 
road company  in  putting  in  condition  the  right  of  way.     It 
cannot  avail' itself  of  improved  conditions  without  compensa- 
tion.^*    But  in   another  case  it  was   held  that  the   telegraph 
company  need  not  make  compensation  for  such  cost  and  ex- 
pense, it  not  appearing  that  the  railroad  company  had  been 
at  any  expense  so  far  as  the  right  of  way  the  telegraph  com- 
pany sought  to  appropriate  for  its  line  was  concerned,  and  the 
telegraph" company  having  stated  in  its  petition  that  it  did  not 
intend  to  construct  its  line  upon  any  portion  of  the  railroad 
right  of  way  which  had  been  transformed  for  the  purpose  of 
the  roadbed.^ ^     And  in  two  later  cases  it  is  held  that  the  ex- 
pense to  the  railroad  company  in  clearing  its  right  of  way  are 
not  to  be  considered  in  estimating  the  damages  for  an  appro- 
priation of  a  right  of  way  for  a  telegraph  line.^*'     The  value 
to  a  telegraph  company  or  the  peculiar  advantage  which  it  may 
derive  from  the  use  of  the  railroad  right  of  way,  are  not  an 

11  Mobile  &   0.   R.   Co.   v.    Postal  Elec.  Cas.  185,  per  McEnery,  J.     It 

Teleg.  Cable  Co.,  101  Tenn.  62,  41  was  also  held  in  this  case  that  the 

L.  R^  A.  403,  40  S.  VV.  571,  10  Am.  inconvenience    occasioned    the    rail- 

&  En<'.  R.  Cas.    (N.  S.)    67,  8  Am.  road  company  was  an  element  to  be 

&  Eng.  Corp.  Cas.    (N.  S.)    505.  considered  in   arriving  at  the  gen- 

'i2St   Louis  &  C.  R.  Co.  V.  Postal  eral  estimate  of  the  damages. 
Tele-    Co     173    111.   508,  51    N.    E.  ^^St.  Louis  &  C.  R.  Co.  v.  Postal 

332  °'  Teleg.   Co.,    173    111.   508,   51    N.    E. 

13  Postal  Teleg.  Cable  Co.  v.  Ala-  382. 

bama     &     Vicksburg     Ry.     Co.,    68  '«  Texas  &  N.  O.  R.  Co.  v.  Postal 

Miss    314    8  So.  375.  Teleg.  Cable  Co.    (Tex.,  1800),  52  S. 

14  Postal  Teleg.  Cable  Co.  v.  Mor-  W.  108;  Southwestern  Teleg.  & 
-r,nV  I  1  &  Tox.  15.  &  SS.  Co.,  49  Toleph.  Co.  v.  Culf.  ('.  &  S.  F.  15. 
La.    Ann.    .->S.    21    So.    183,    6    Am.  Co.    (Tex..   1890).  52  S.   W  .   106. 
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element  to  be  considorcd  in  awarding-  damages."  x\nd  in  ar- 
riving at  the  value  of  the  land  actually  appropriated,  the  gen- 
erable  salable  value  of  the  right  of  way  for  other  uses  than 
that  to  which  it  is  applied  by  the  railway  company  cannot  be 
considered.'**  And  in  this  connection  it  is  declared  that  the 
question  is  how  much  the  land  lias  been  daniaged  by  the  erec- 
tion of  the  telegraph  line  along  the  railroad  right  of  way,  and 
not  what  the  property  would  be  worth  to  the  most  advantageous 
use  to  which  it  C(nild  be  put  and  that  the  damages  ai-e 
only  nominal  where  such  right  of  way  is  not  interfered  with 
by  the  telegraph  line.^^  And  the  fact  that  the  railroad  com- 
pany may,  at  some  future  time,  desire  to  use  the  portion 
sought  for  by  the  telegrajjh  company,  for  the  constniction  of 
another  track  or  some  necessary  appurtenance  to  the  mainte- 
nance and  operation  of  its  line,  is  not  to  be  considered  as  an 
element  of  damages.  And  this  is  especially  true  where  the 
telegraph  company  has  agreed  in  its  petition  to  reconstruct  its 
line  on  any  portion  of  the  right  of  way  that  the  railroad  com- 
pany may  designate,  if  at  any  future  time  the  latter  desires  to 
use  the  portion  sought  to  be  appropriated.^*^  In  IvOiiisiana  it 
is  held  that  a  telegraph  company  in  such  case  will  be  obliged 
to  pay  only  the  value  of  the  use  and  occui)ation  of  the  prop- 
erty it  appropriates  for  its  right  of  way.-'  Under  the  Vir- 
ginia statute  conferring  the  right  upon  a  telegraph  company 
to  contract  with  the  owner  of  property,  or  of  any  interest  or 
easement  therein,  for  a  right  of  way  for  its  lines,  and  providing 
that  in  case  of  failure  to  agree  it  shall  be  entitled  to  the  right 
of  way  upon  making  just  compensation  in  the  manner  pro- 
vided for  the  acquisition  of  lands  by  an  internal  improvement 
company,  the  telegraph  com])any,  where  it  cannot  agree  with  a 
railroad  company  as  to  the  use  of  a  portion  of  the  latter's  right 

17  Texas  &  K  0.  R.  Co.  v.  Postal  gon  S.  L.  R.  Co.,  23  Utah,  474,  G5 
Teleg.  Cable  Co.   (Tex.,  1899),  52  S.       Pac.  735,  740. 

W.     108;     Southwestern    Teleg.     &  20  st.  Louis  &.C.  R.  Co.  v.  Postal 

Teleph.  Co.  v.  Gulf,  C.  &  S.  F.  R.  Teleg.    Co.,    173   111.   508,   51   N.   E. 

Co.    (Tex.,  1899),  52  S.  W.  106.  382. 

18  Atlantic  Coast  Line  R.  Co.  v.  -'i  Postal  Teleg.  Cable  Co.  v. 
Postal  Teleg.  Cable  Co.,  120  Ga.  Louisiana  W.  R.  Co.,  49  La.  Ann. 
268,  48   S.   E.    15.  1270,  22  So.  219. 

19  Postal  Teleg.  Cable  Co.  v.  Ore- 
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of  way,  is  entitled  to  tlie  appointment  of  commissioners  to  de- 
termine the  just  compensation.^^ 

§  325a.  Same  Subject  —  Where  change  in  location  of  poles 
may  be  required. —  What  may  be  said  to  be  the  generally  ac- 
cepted rule  as  to  the  measure  of  damages  where  a  telegraph 
company  seeks  to  construct  its  line  along  the  right  of  way  of 
a  railroad  company,  that  is,  that  the  amount  of  compensation 
should  be  determined  by  the  extent  to  which  the  right  of  way 
of  the  railroad  company  is  injured  or  impaired,  or  in  other 
words,  that  the  decrease  in  the  value  of  the  use  is  the  measure 
of  damages,^^  is  held  not  to  be  affected  by  the  fact  that  it  is 
provided  by  statute  that  the  telegraph  company  may  be  re- 
quired by  the  railroad  company  to  yield  possession  and  locate 
its  poles  elsewhere  upon  notice  from  the  latter  company  that 
it  needs  for  railroad  purposes  all  or  part  of  the  ground  occu- 
pied by  the  former  company.  In  a  recent  case  in  Ohio  in 
which  this  question  arose  it  was  said :  "  From  the  best  light 
we  have  upon  the  law  applicable  to  this  case,  we  believe  the 
measure  of  compensation  should  be  the  amount  which  the 
right  of  way  of  the  railroad  company  for  railroad  purposes  is 
diminished  in  value  by  the  proposed  easement  of  the  tele- 
graph company,  or,  in  other  words,  the  amount  of  the  de- 
crease in  the  value  of  the  use  of  such  right  of  way  for  rail- 
road purposes  which  will  be  caused  by  the  appropriation  of 
an  easement  on  the  same  for  the  purpose  of  erecting  and 
maintaining  a  telegraph  line  thereon.  It  may  be  said  that 
this  rule  should  be  modified  or  limited  in  its  application,  be- 
cause of  the  provision  in  tlie  statute  authorizing  the  appro- 
priation whereby  the  railroad  company  at  any  future  time 
may  notify  the  telegraph  company  that  it  needs  for  railroad 
purposes  a  part  or  all  of  the  ground  occupied  by  it,  in  which 
event  the  telegraph  company  is  required  to  yield  possession 
and  locate  elsewhere.  We  think  there  should  be  no  modification 
for  that  reason.  The  appropriating  company,  desiring  to 
avail  itself  of  a  statute  containing  such  a  provision,  assumes 
all  the  risks  of  being  ousted  in  wdiole  or  in  part,  and  ventures 
upon  gaining  possession  and  holding  it  against  the  w^ill  of  the 

22  Postal     Tpleor.     Cable     Co.     v.       32  S.  E.  468,  1  Va.  S.  C.  Rep.  89. 
Farmville  &  P.  R.  Co.,  96  Va.  661,  =3  See   §32.5  herein. 
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railroad  company.  The  latter  does  not  wolcoiiic  tlio  now'  roin- 
panion,  and  it  may,  in  course  of  time,  l)e  asked  to  give  way 
to  the  needs  of  the  railroad.  But  it  may  not  comply,  and  liti- 
gation will  follow  to  secure  a  full  possession  to  the  owner  of 
the  right  of  way.  Of  the  probahility  of  these  sequences,  the 
telegraph  comj^any  has  full  knowledge,  ;iiid  it  cannot  insist  that 
such  probable  results  should  mitigate  the  compensation  to  be 
paid  for  tlie  right  of  appropriation."  ^^ 

§  326.  Telephone  line  —  Measure  of  damages  —  Construction 
of. —  The  measure  of  danuigcs  for  the  c<»nstruction  of  a  tele- 
phone lino  along  a  j)ublic  highway  is  held  to  be  the  difference 
in  the  market  value  of  the  land  before  and  after  the  construc- 
tion of  such  line.-^  Wliere  nominal  damges  have  been 
awarded  to  an  abutting  owner  for  the  injury  sustained  by  the 
constructing  of  a  telephone  line*  in  front  of  hi-^  projx'rty,  and 
he  has  accepted  the  same,  he  is  precluded  from  subsequently 
nuiintainiug  another  action  for  the  same  injury  on  the  ground 
that  he  has  not  received  adequate  compensation,  since,  in  award- 
ing damages  for  an  injury  which  is  of  a  permanent  nature, 
the  dauuiges  are  assessed  both  in  view  of  past  and  of  probable 
future  injury, ^° 

§  827.  Land  condemned  for  water  main  —  Telephone  addi- 
tional servitude. —  Where  hnul  is  condemned  for  the  purpose  of 
constructing  a  water  main  from  the  pumping  station  of  its  sys- 
tem to  the  distributing  station,  it  is  beld  that  the  construction 
of  a  telephone  over  the  same  lino  will  entitle  the  party  whose 
land  was  appropriated  for  the  fonner  purjwse  to  additional 
compensation,^^ 

§  328.  Electric  light  companies  —  Use  of  streets  —  Similar 
to  gas  companies. —  The  use  of  the  streets  for  the  erection  of 
poles,  and  the  stringing  thereon  of  wires,  is  very  similar  to 

24  Cleveland,  C.   C.  &  St.   L.    Ry.  -■'•  Brown   v.    Southwestern   Teleg. 

Co.  V.  Ohio  Postal  Teleg.  Cable  Co.,  &   Teleph.    Co.,    17    Tex.    Civ.    App. 

67   Ohio  St.   306,   67   N.   E.   890,   8  433,  44  S.  W.  59. 
Am.  Elee.  Cas.  252,  per  Price,  J.  -'7  Spokane    v.    Colby,    16    Wash. 

23Hankey   v.   Philadelphia   Co.,   5  610,  48  Pac.  248. 
P«nn.   SuixT.  Ct.   148,  41   Week.  N. 
of  Cas.  27. 
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that  of  laying  pipes  for  the  supply  of  light  by  means  of  gas. 
In  each  the  object  to  be  accomplished  is  the  same,  that  is,  to 
supply  light  for  the  streets,  or  for  private  individuals  or,  as 
in  most  cases,  for  both  purposes.  The  main  difference,  so  far 
as  the  use  of  the  streets  is  concerned,  is  that  one  is  a  use  of 
the  streets  below  the  surface,  while  the  other  accomplishes  the 
same  results  by  means  of  poles  and  wires  above  the  surface. 
This  difference  is  one  as  to  the  mode  of  exercising  the  use, 
rather  than  one  as  to  the  use  itself.  The  use  of  the  streets 
under  proper  authority  for  the  laying  of  gaspipes  thereon  is 
not  such  an  additional  burden  as  will  entitle  the  owner  to  com- 
pensation.^^ 

§  329.  Electric  light  line  —  Whether  additional  burden  — 
Public  lighting  —  City  streets. —  The  use  of  city  streets  for  tlio 
purpose  of  supplying  light  for  the  benefit  of  the  traveling  pub- 
lic is  a  proper  street  use.  This  has  been  held  in  the  case  of 
laying  gaspipes ;  ^^  but  it  has  been  contended  that  the  erec- 
tion of  electric  light  poles  and  stringing  of  wires  thereon, 
though  for  the  same  purpose,  is  an  additional  burden,  since 
they  are  above  the  surface  of  the  street,  and  thus  are  an  ex- 
clusive appropriation  of  the  same  to  the  hindrance  of  travel 
thereon,  and  constitute  an  additional  burden  entitling  the  abut- 
ting owner  to  compensation.  This  question  has  arisen  sev- 
eral times  in  New  York,  and  on  each  occasion  it  has  been  hehl 
that  poles  and  wires  erected  for  the  purpose  of  lighting  city 
streets  are  a  public  use,  and  constitute  no  additi<mal  burden.^" 

28  Crooke      v.      Flatbush      Water-  wires    in    certain    streets    in     New 

Works,    29    Hun     (N.    Y.),    245,    2  York    city.     It    appeared    that    the 

Dill,  on  Mun.  Corp.,  §  691,  note;  In  defendant  had  a  contract  with  the 

IJloonifield  &  H.  Nat.  Gas  L.  Co.  v.  city    for    the    lighting    of    certain 

Calkins,  62  N.  Y.  386,  it  was  held  streets.     The    Act    of    1813,    under 

necessary  to   obtain   the  consent   of  which  tiie  particular  street  in  ques- 

the   abutting   owner   or   make    com-  tion   was  opened,  provided  tliat  the 

pensation    to   him    in   order    to    lay  fee  to  the  street  was  to  vest  in  the 

gaspipes   in   a   rural   highway.  city    in    trust,    to    be    appropriated 

20  See  §  328,  herein.  and   kept  open   in   like   manner    as 

30  Tuttle    V.    Brush    Elec.    Ilium.  the  other  public  streets  in  said  city 

Co.,  50  N.  Y.  Super.  Ct.  464,  1  Am.  are,    and    of    right    ought    to    be. 

Elec.  Cas.  508.     This  was  an  action  Prior  to  1813  the  city  had,  by  ordi- 

for   a    permanent    injunction   to    re-  nance,  provided   for  the  lighting  of 

strain    the    erection    of    poles     and  the  streets.     "The  trust  on    which 
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In  Mississippi  it  is  decided  that  when  property  is  eoTidcmned 
or  dedicated  to  public  use  as  a  street  the  city  acquires  the 
right  to  light  the  same  as  an  incident  to  the  right  of  public 
passage,  and  that  it  follows  that  the  municipality  may  author- 
ize some  other  person  to  furnish  lights  for  that  purpose  with- 
out liability  to  an  abutting  owner  for  damages  for  tlie  erection 
of    the    necessary    appliances.^^      In    an    electric    railway    case 


the  city  held  the  streets  was  tliat 
they  were  to  be  appropriated  for  the 
purpose  that  the  streets  of  said  city 
were  at  that  time  used,  viz.,  among 
others     for     lighting     the     streets. 

♦  *  *  If  the  city  authorities  had 
erected  the  poles  for  the  purpose  of 
supplying  the  streets  with  light,  it 
is  evident  that  plaintitfs  could  not 
complain.  Such  a  use  of  the  streets 
would  have  been  within  tlie  express 
words  and  conditions  of  the  grant, 
and  just  such  a  use  as  that  for 
which  the  city  held  the  streets,  viz., 
for  the  purpose  of  a  public  street. 
The  fact  that  when  the  act  was 
passed,  the  lamps  were  oil  placed 
on  poles,  and  no  poles  were  needed 
to  carry  the  conductors  to  such 
lamps,  would  not  prevent  the  city, 
when  an  improved  method  of  light- 
ing the  streets  had  been  discovered, 
from  using  such   improved  method. 

*  *  *  It  cannot  be  seriously 
maintained  that  the  structure  here 
erected  closes  the  street  to  any  ap- 
preciable extent,  nor  that  such 
poles  seriously  affect  the  liglit  or  air 
of,  or  the  right  of  access  to,  plain- 
tiff's property,  but  such  use  of  the 
streets  is  entirely  consistent  with 
the  use  of  the  street  as  a  street,  and 
is  not  such  a  structure  as  is  sub- 
versive of  and  repugnant  to  the 
uses  of  the  street  as  an  open  public 
street,"  per  Ingraham,  J.  People 
ex  rel.  McManus  v.  Thompson,  65 
How.  Pr.  (N.  Y.)  407,  affd..  32 
Hun   (N.  Y.),  93,  1  Am.  Elec.  Cas. 
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554,  was  an  application  for  man- 
damus to  compel  removal  of  electric 
light  pole.  Motion  was  denied. 
Tiffany  v.  U.  S.  Ilium.  Co.,  51  N. 
Y.  Super.  Ct.  286,  which  says  that 
tlie  use  of  the  streets  for  public 
lighting  is  a  public  use.  Tliis  case 
was  an  appeal  from  an  order  re- 
straining the  construction  of  elec- 
tric light  pole  in  front  of  abutting 
owners'  premises.  Order  was  af- 
firmed on  ground  that  it  was  not 
consistent  with  the  testimony  that 
this  particular  pole  and  wire  was 
not  necessary  for  the  public  use. 
Johnson  v.  Thomson-Houston  Elec. 
Co.,  54  Hun  (N.  Y.),  469,  28  N.  Y. 
St.  K.  295,  7  N.  Y.  Supp.  716,  :} 
Am.  Elec.  Cas.  203,  reversing  judg- 
ment of  lower  court  requiring  re- 
moval of  an  electric  light  pole  from 
street.  Electric  Construction  Co.  v. 
Heffernan,  34  N.  Y.  St.  R.  436.  12 
N.  Y.  Supp.  336,  Mem.,  58  Tliin 
(X.  Y.)  605,  3  Am.  Elec.  Cas.  207. 
The  court,  in  this  case,  affirmed  an 
order  granting  an  injunction  re- 
straining an  abutting  owner  from 
cutting  down  electric  light  pole  in 
front  of  his  premises,  holding  that 
there  was  nothing  showing  that  the 
pole  was  a  nuisance  or  obstructed 
the  enjoyment   of   his    rights. 

31  Gulf  Coast  Ice  Mfg.  Co.  v. 
Bowers,  80  Miss.  570,  82  So.  113, 
8  Am.  Elec.  Cas.  226.  The  court 
said:  "The  authorities  are  quite 
uniform  that  a  city  or  town  may 
liiiht  its  streets  as  a  means  of  mak- 
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which  arose  in  Xew  Jersey,  the  court  said  in  reference  to 
erection  of  structures  in  streets,  "  There  can,  however,  be  no 
doubt,  I  think,  that  erections  may  be  lawfully  made  in  the 
streets  of  a  city,  for  the  purpose  of  lighting  them.  They  must 
be  lighted  at  night  to  make  their  use  safe  and  convenient,  and 
to  prevent  lawlessness  and  crime.^^  j^  ^  j^^^^.  ^^^^  -^^  ^^.^ 
State,  this  question  is  considered  with  reference  to  a  statute 
conferring  the  right  upon  a  municipality  to  occupy  the  streets 
with  poles  and  wires  for  public  lighting,  either  by  itself  or 

ing  tliem  more  safe  and  convenient 
for  public  travel.  The  right  to 
liglit  tlie  town  is  presumed  to  have 
been  acquired  and  paid  for,  as  in- 
cident to  the  right  of  public  pas- 
sage, when  the  property  was  con- 
demned or  dedicated  for  public  use. 
In  other  words  the  taking  of  land 
for  use  as  a  street  includes  not 
only  the  right  of  passage,  but  of 
securing  a  convenient  and  safe  pas- 
sage; to  liglit  it,  if  you  please,  for 
that  purpose.  It  is  not  a  new  tak- 
ing of  property  for  public  use,  but 
a  completing  to  that  extent  of  the 
uses  of  the  first  taking  by  adding 
appliances  inchided  williin  it,  and 
now  constructed  by  reason  of  tiie 
public  need.  Keasby,  Electric  Wires 
(2d  ed.),  §§  29,  76,  77,  82,  84; 
Lewis  Em.  Domain  (2d.  ed.),  §  126; 
Palmer  v.  Electric  Co.,  158  N.  Y. 
234,  52  N.  E.  1092,  43  L.  R.  A.  672, 

7  Am.  Elec.  Cas.  298;  In  re  Public 
Lighting    (Mass.),   24   N.    E.    1084, 

8  L.  R.  A.  487;  City  of  Newport  v. 
Newport  Light  Co.,  84  Ky.  166. 
While  the  ligliting  of  tlie  streets  of 
a  city  may  be  a  great  convenience 
to  the  traveling  public,  especially 
under  some  conditions,  the  poles, 
wires  and  other  necessary  appli- 
ances for  so  doing  are  often  a  posi- 
tive inconvenience  to  the  abutting 
landowner,  considered  merely  as 
such.  But  the  proprietary  rights 
of  the   landowner,   whether  the  fee 


or  a  mere  easement  thereon  be  in 
the  public  (Theobold  v.  Railway 
Co.,  66  Miss.  279,  6  So.  230,  4  L.  R. 
A.  735,  14  Am.  St.  R.  564,  are 
greatly  modified  by  the  rights  of  the 
public,  which  is  entitled  to  a  free 
passage  over  the  street,  and  to  the 
benefit  of  lights  constructed  and 
operated  for  that  end.  *  ♦  * 
It  is  said  the  poles  and  wires  of 
appellant  are  unsightly,  and  are  a 
disfigurement  to  the  property,  and 
an  especial  injury  in  that  it  ob- 
structs the  oj)en  view  of  tlie  sea. 
Siniihxr  erections  in  all  cities  and 
towns  present,  though  perhaps  in  a 
less  degree,  like  inconveniences  to 
tlie  owners  of  palatial  residences, 
but  disfigurements  of  this  kind  to 
property  are  not  the  subjects  of 
compensation,  or,  if  so,  they  are 
conclusively  presumed  to  have  been 
paid  for  upon  the  opening  of  the 
street  and  its  dedication  to  public 
use,"  per  Terral,  J. 

ssllalsey  v.  Rapid  Transit  St. 
Ry.  Co.,  47  N.  J.  Eq.  380,  20  Atl. 
859,  3  Am,  Elec.  Cas.  298.  That 
cities  and  towns  are  not  obligated 
to  light  highways  at  night,  see  Ran- 
dall V.  Easter  R.  Co.,  106  Mass. 
276,  8  Am.  Rep.  327;  Bailey  v. 
Philadelphia,  184  Penn.  St.  594,  41 
Week.  N.  of  Cas.  529,  39  Atl.  494, 
39  L.  R.  A.  837,  aflg.  6  Penn.  Dist. 
R.  727.,  20  Penn.  Co.  Ct.  R.  173. 
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tlu-ough  parties  with  whom  it  may  contract.-'^  Tliis  was  an 
action  of  cjoctmoiit  by  an  abuttin^^  owner  for  the  possession 
of  certain  hind  in  front  of  his  property  which  was  occupied 
by  the  pole  of  an  chrtric  li^hlini;-  c(tmi)any,  and  the  court 
hekl  that  so  far  as  tlie  (h'fcnihiiit  occupied  tlie  streets  with 
poles  and  other  apj)liances  for  public  lighting,  and  thereby 
excludcfl  the  plaintiff,  the  ouster  was  not  tortious,  and  a  ver- 
dict of  not  guilty  was  properly  directed.  And  in  a  case  which 
arose  in  Montaina,  which  was  an  appeal  from  one  of  the 
district  courts  which  had  granted  an  iujunetiuu  restraining 
an  electric  light  company  from  erecting  u.  i)ole  in  an  alley 
upon  which  plaintili's  property  abutted,  the  injunction  was 
dissolved,  the  court  holding  that  the  use  of  the  streets  of  a  city 
for  such  purpose  was  not  repugnant  to  the  general  use  to 
which  city  streets  may  be  put.^"*  Although  in  the  Montana 
case  the  fee  to  the  alley  was  held  to  be  in  the  city,  yet  we  are 
of  the  opinion  that  the  cpiestion  as  to  where  the  fee  to  the 
streets  is,  is  of  little  im])ort  in  this  connection.  The  main 
object  of  the  dedication  or  taking  of  streets  is  for  the  purpose 
of  travel,  and  the  lighting  thereof  is  directly  in  line  of  the 
furtherance  of  that  purjjose,  and  only  tends  to  make  them  ri'a- 
sonahlv  safe  therefor.  (\)nse(piently  we  are  of  the  o])ini<in 
that  the  erection  of  j)oles  and  stringing  wires  thereon,  convey- 
ing a  current  of  electricity,  the  object  of  which  is  to  light  the 
streets,  is  a  proi)er  street  use,  and  coustiutes  no  aihlitional 
burden  entitling  the  abutting  owner  to  compensation. 

§  ??30.  Electric  light  poles  —  When  abutting  owner  entitled 
to  compensation. —  The  abutting  owner  has  the  easements  of 
access,  light  and  air,  and  is  entitled  to  the  unobstructed  enjoy- 
ment thereof.  The  erection  of  any  structure  in  the  street 
which  nuiterially  iiii])airs  the  enjoyment  of  these  easements  will 
entitle  him  to  compensation.  So  the  court  refused  to  dissolve^ 
an  injunction  which  had  been  granted  restraining  an  electrii; 
light  company  from  erecting  a  pole  in  front  of  plaintiff's  prem- 
ises, which  created  a  hindrance  to  free  access  to  the  store. ^^ 

33  French  v.  Kolib,  67  N.  J.  L.  260,  appeared  in   this  case  that  the  fee 
51  All.  509.  8  Am.  Elec.  Cas.  238.  to    tlie    alloy    was    in    the   city   and 

34  Loeber   v.    Butte   General    Elec.  that   the   defendant   had   a    contract 
Co..   l(i   Mont.    1.   5   Am.   Elec.   Cas.  to  light  the  streets  of  the   city. 
130,  39   Vm:  912,  per  Hunt,  J.     It  "5  TiflFany    v.    United    States    II- 
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§  331.     Electric    light    poles  —  Rural    highways  —  Whether 
additional  servitude. —  Although  a  rural  highway  may  uot  be 
subject  to  the  sauie  burdeus  or  easements  as  city  streets,  yet 
in  its  dedication  or  appropriation  as  a  highway,  it  is  made  im- 
])li(>dly  subject  to  such  uses  as  the  public  may  in  the  future 
retpiire.     The  distinction  as  to  the  uses  of  city  streets  and  high- 
ways arises  out  of  the  necessary  requirements  of  the  public  in 
tlie  use  made  of  them.     \\o  have  seen  that  in  the  case  of  tele- 
gra})h  or  telephone  lines  upon  rural  highways  the  weight  of  au- 
thority supports  tlie  conclusion  that  they  constitute  an   addi- 
tioiuil   servitude."^''      In   the   construction    and   maintenance   of 
poles  and  wires  of  an  electric  lighting  company,  upon  which  are 
suspended   wires   and    lami)S   for  the   purpose  of  lighting  the 
hio-hway,  liowever,  tliere  is  a  use  different  from  that  of  the  tele- 
grapli  or  telephone  lines.      In  the  case  of  the  latter  the  poles 
and  wires  are  not  used  in  any  sense  for  a  street  or  highway 
])urpose.     The  primary  object  of  the  highway  is  for  the  use  of 
tlu^  traveling  public  and  any  reasonable  means  tending  to  pro- 
mote the  safety  and  conv(Miience  of  travelers  is  a  proper  use. 
The  lighting  of  many  of  tlie  country  highways  may  not  be  nec- 
essary, yet  in  a  large  number  of  cases,  a  rural  highway,  espe- 
cially where  a  main  avenue  of  communication  with  a  large  city, 
may  be  used  to  such  an  extent  for  the  purposes  of  travel,  that 
the  lighting  thereof  may  be  such  a  benefit  to  the  traveling  pub- 
lic, and  so  promote  its  safety  and  convenience  that  it  may  be 
said  to  be  a  necessity,  and  be  within  the  proper  uses  to  which 
a  highway  may  be  devoted,  and  for  which  an  abutting  owner 
is  not  entitled  to  compensation.     These  views  are  in  accord- 
ance with  those  expressed  in  a  decision  in  Xew  York.'^'      In  this 
case  an  action  for  ejectment  had  been  brought  to  remove  the 
poles  and  wires  from  in  front  of  premises  of  the  plaintiff,  in 
whom  was  the  fee  to  the  center  of  the  highway,  subject  to  the 
easement  of  the  whole  public  therein.     The  defendant  was  an 
electric  light  company,   ])roperly  authorized  to  erect  its  lines 
u])on  the  streets  and  highways  of  the  town,  and  under  contract 

luni.  Co.,  67  How.  Pr.    (N.  Y.)    73,  ^7  Palmer   v.    Larchmont    Electric 

affd.,    51    N.   Y.    Super.    Ct.    280,    1       Co..  1.58  X.  Y.  2.S1,  43  L.  R.  A.  172, 

Am.  Elec.  Cas.  G29.  52   N.    E.    1002,   31    Chio.   L.    News, 

38  See  e.  XVI,  herein.  254,   revg.   G    App.    Div.    12,    39    N. 

Y.  Supp.  522,  G  Am.  Elec.  Cas.  128. 
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to  the  t(»\vii  to  furnisli  liiilit  f<.r  i)\il)lif'  stroots  and  roatls  llioroin. 
Jii  the  lowor  court  it  IkkI  Imh'Ii  licld  that  tlio  oroetion  of  the  im»1(s 
and  wins  in  rural  highways,  oven  tliouiili  done  undfr  contract 
to  furnish  public  lighting",  could  not  be  done  without  coniiK'U^^a- 
tion  to  the  abutting  ownor.^^  This  decision,  however,  was  re- 
versed by  the  Court  of  Appeals,  which  held  that  the  lighting  (»f 
a  highway  was  one  of  the  uses  to  wliich  ])ublic  ways  may  be 
devoted,  and  was  one  of  the  burdens  which  must  be  borne  as  an 
incident  to  the  right  of  the  public  traveling  over  the  way,  and 
that  the  abutting  owner  was  not  entitled  to  compensation. =^^ 
In  Pennsylvania,  however,  it  has  been  held  that  the  construc- 
tion of  an  electric  light  line  upon  a  rural  highway  is  not  within 
the  uses  contemplated  at  the  time  of  its  dedication  or  tak- 
ing.^'* The  rule  as  to  the  erection  of  electric  light  pol(>s  and 
wires  upon  a  rural  highway  for  the  purjwse  of  private  lighting 
and  also  for  public  lighting  where  the  highway  is  merely  a 
country-road  and  but  lightly  traveled  seems  clearly  to  be  that 
such  poles  and  wires  constitute  an  additional  burden,  entitling 
the  abutting  owner  to  compensation.  No  other  conclusion 
could  logically  be  drawn  consistent  with  the  decisions  from  the 
earliest  times  in  reference  to  an  abutter's  rights  in  country 
highways. 

§  331a.  Electric  light  poles  — Private  alley  —  Private  light- 
ing.—The  erection  of  poles  and  the  stringing  of  wires 
thereon,  in  a  private  alley,  for  the  purpose  only  of  furnishing 
light  to  private  persons  imposes  a  new  and  additional  burden 
npon  abutting  owners  who  own  the  fee  to  the  alley  and  also 
npon  any  easement  consisting  in  the  use  of  the  alley  to  which 
other  property  owners  may  be  entitled.  ^^ 

38  6  App.  Div.  (N.  Y.)  12,  39  N.  of  the  land  and  the  public  authori- 
Y.  Supp.  522,  6  Am.  Elec.  Cas.  128.  ties   when   the    land   was   appropri- 

39  158  N.  Y.  231,  43  L.  R.  A.  172,  ated,'"  per  Swartz,  P.  J.  This  de- 
52  N.  E.   1092.  cision  was  rendered  on  a  motion  to 

40Haverford    Elec.    Light    Co.    v.  dissolve    a     preliminary     injunction 

Hart,    13    Penn.   Co.    Ct.    R.   369,   4  restraining  an  abutting  owner  from 

Am.  Elec.  Cas.  148.  "  It  seems  clear  interference     with     certain     electric 

to  us  that  the  use  which  an  electric  light   poles   erected   in   front  of  his 

company  makes  of  a  public  highway  property. 

has  no  connection  with  the  purposes  4i  Carpenter    v.    Capital    Electric 

of  a  public  road,  and  was  not  a  use  Co..  178  111.  29.  52  N.  E.  973,  7  Am. 

in   the   contemplation   of  the   owner  Elec.  Cas.   312,   so  holding  where  a 
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§  332.  Electric  light  poles  —  City  streets  —  Private  lighting. 
—  The  question  as  to  the  rights  of  an  abutting  owner  in  the 
case  of  the  use  of  the  street  by  an  electric  light  company  for 
its  poles  and  wires,  purely  for  the  purpose  of  supplying  light 
or  power  to  private  individuals,  it  liaving  no  contract  for 
street  lighting,  is  considered  in  a  recent  case  in  Ohio.  In 
this  case  it  was  contended  that  the  rules  applicable  to  a  coun- 
try highway  did  not  apply  in  the  case  of  city  streets,  where, 
under  the  statute,  the  fee  is  in  the  city.  In  this  connec- 
tion the  court  construed  the  statute  as  not  vesting  a  fee  simple 
in  the  municipality,  but  a  determinable  or  qualified  fee  and 
that  what  was  granted  to  the  city  was  to  be  held  in  trust  for 
street  uses  and  street  uses  only.'*^  -pj^g  court  then  proceeded 
to  consider  the  general  question  of  tlie  rights  of  abutting  own- 
ers and  declared  that  wlietlier  the  fee  is  in  the  abuttin":  owTier 


strip  of  land  liad  been  reserved  in 
deeds  for  the  purpose  of  an  alley 
it  being  declared  that  it  was  in- 
tended for  the  ordinary  purposes  of 
passage  and  repassage  and  not  for 
the  erection  of  any  such  permanent 
obstructions  as  the  stringing  of 
wires  in  the  manner  shown.  The 
court  here  said:  "The  erection  and 
use  uf  telegra])h  poles  in  a  public 
highway,  wliere  the  abutting  land- 
owner is  (he  owner  of  the  fee  in 
the  highway,  constitutes  a  new 
servitude,  which  entitles  such  owner 
to  recover  damages  for  the  addi- 
tional use  thus  created.  Board  \'. 
Barnett,  107  111.  507.  The  princi- 
ple which  is  applied  to  tlie  erection 
of  telegraph  poles  on  a  public  high- 
way, where  the  fee  of  the  highway 
to  the  center  thereof  is  in  the  abut- 
ting owner,  and  to  the  stringing  of 
wires  upon  said  poles  over  the  high- 
way, applies  to  a  private  alley,  like 
that  here  under  consideration, 
where  the  fee  of  the  ground  is  in 
the  owner  of  the  projttrty  abutting 
upon  the  alley.  It  is  immaterial  to 
inquire    whether    the    damages    are 


great  or  small.  It  is  sufficient  that 
the  property  rights  of  tlie  appel- 
lants are  interfered  with  in  a  man- 
ner detrimental  to  their  interests, 
as  (he  owners  of  the  fee.  The  tak- 
ing |)ossession  of  their  land  forcibly 
and  against  their  will  comes  within 
the  constitutional  inhibition  that 
private  property  shall  not  be  taken 
or  damaged  without  just  compensa- 
tion," per  Magruder,  J. 

•12  See  Ohio  Rev.  St.,  §  2601, 
which  tlie  court  says  is  a  substan- 
tial reproduction  of  §  6  of  the  Act 
of  March  3,  1.883  ( Swan  &  C.  St.,  p. 
1483).  It  is  as  follows:  "Ana 
thereupon  the  map  or  plat  so  re- 
corded shall  be  deemed  a  sufficient 
conveyance  to  vest  in  the  municipal 
corporation  the  fee  of  the  parcel  or 
parcels  of  land  designated  or  in- 
tended for  streets,  alleys,  ways, 
conunons  or  other  public  uses,  to 
be  held  in  the  corporate  name  in 
trust  to  and  for  the  uses  and  pur- 
poses in  the  instrument  set  forth 
and  expressed,  designated,  or  in- 
tended." 
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or  I  lie  i)ublic  the  right  of  tho  ])ublic  is  for  road  or  street  pur- 
])()S('s  and  is  limited  to  such  control  as  is  necessary  to  accom- 
plish these  purposes,  which  in  the  case  of  country  hi<;h\vays 
is  accomplished  by  securing  free  passage  for  travel  and  reason- 
able maintenance  and  rei)air,  while  in  city  streets  the  neces- 
sary uses  and  consequent  control  is  the  same,  that  is,  for 
street  purposes.  The  court  then  decided  that  the  property  in- 
terest of  the  abutting  owner  was  protected  by  the  Constitution, 
which  provides  that  when  private  property  is  taken,  compen- 
sation must  be  first  made  in  money  or  secured  by  a  deposit 
of  money,  and  that  the  use  of  the  streets  for  the  erection  of 
])oles  and  wires  for  the  purpose  of  supplying  light  or  power 
to  private  individuals  oidy,  amounted  to  a  diversi(»n  of  the 
street  from  the  purposes  for  which  it  was  originally  designed 
and  that  if  the  street  could  be  used  for  the  purposes  designed 
as  against  the  will  of  the  owner,  it  must  be  u|)on  the  terms 
j>rcsci'il»e(|  by  llie  Const  il  lit  iou.'"      The  (piestion,  also,  arose  in 


43  Callen  v.  Columbus  Edison 
Elec.  L.  Co.,  66  Ohio  St.  166,  64 
N.  E.  141j  8  Am.  Elec.  Cas.  243. 
Upon  tho  question  of  whether  the 
right  of  the  abutting  owner  was  in 
the  nature  of  property  within  the 
meaning  of  the  constitution  and 
whether  such  use  is  a  proper  street 
use,  the  court  said :  "  What  is 
meant  by  the  word  'projK-rty '  ? 
If,  as  was  once  understood,  and  is 
still  understood  by  some,  it  means 
only  a  corporeal  thing,  as  a  horse 
or  a  piece  of  land,  then  a  negative 
answer  to  the  question  would  seem 
to  follow.  If,  however,  the  true 
meaning  is  the  right  of  property 
in,  and  dominion  over,  the  specific 
thing,  then  we  would  seem  to  be 
led  to  a  different  answer.  That  the 
latter  meaning  is  the  true  one  ap- 
pears now  to  be  the  settled  doctrine. 
Under  this  definition  the  word 
*  property  '  is  held  to  denote  certain 
rights  in  things  which  pertain  to 
persons,  aiid  which  are  created  and 
sanctioned  by  law.     *     *     *      Com- 
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ing  now  to  the  question  of  taking, 
it  is  lo  be  admitted  that  it  has 
been  held  necessary  to  the  idea  of  a 
taking  that  there  must  be  an  ex- 
clusive api)ropriation ;  a  physical, 
tangible  appropriation  of  the  prop- 
erty of  another;  a  taking  of  the 
property  altogether.  «  *  *  But 
the  rule  more  frequently  held,  and 
we  think  the  more  enlightened  rule, 
is  that  this  limitation  of  the  term 
'taking'  to  tlie  actual  physical  ap- 
propriation of  the  corpus  is  too 
narrow  a  construction  to  meet  the 
demands  of  justice,  and  that,  from 
the  very  nature  of  the  right  of 
user  and  exclusion,  it  is  evident 
that  they  cannot  be  materially 
abridged  without  necessarily  taking 
the  owner's  property;  for,  if  the 
right  of  user  is  an  essential  ele- 
ment of  ownership  then  whatever 
physical  interference  annuls  this 
right  takes  property.  *  *  * 
And  if  the  owner's  right  in  the 
street  be  property,  as  hereinbefore 
defined,    and    as    such    is    protected 
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(mo  of  tlio  Conimoii  Pleas  Courts  of  Ohio,  upon  a  motion  to 
dissolve  an  injunction  issued  in  an  action  by  an  abutting  owner, 
restraining  an  electric  light  company  from  erecting  a  pole  in 
front  of  his  premises.  The  motion  was  overruled  on  the 
ground  that  the  use  of  the  street,  as  contemplated,  was  an  ad- 
ditional burden,  and  that  it  was  necessary  to  either  first  obtam 
the  consent  of  the  abutting  owner  or  make  compensation  to 
him.^*  The  subject  has,  also,  been  referred  to  by  the  courts 
in  cases  involving  the  right  to  use  the  streets  by  electric  light 
companies   for  the  purpose  of  public  lighting.      In   one   case 


hy  tlie  Constitution,  it  inevitalily 
follows  that  tlie  attempt  liy  a  pri- 
vate corporation,  in  order  to  ao- 
coiiiplish  its  own  private  business 
piir|)()ses,  to  invade  tliat  rij^lit  by 
placing  in  the  street  in  front  of  tlie 
lot  permanent  erections,  which  will 
in  any  appreciable  degree  impair 
the  owner's  access  to  the  lot,  or 
otherwise  interfere  with  the  full  en- 
joyment of  the  lot  for  all  purposes 
to  which  it  is  adopted,  or  of  the 
street  itself,  such  an  invasion  is  an 
attempted  taking.  It  is  a  diversion 
of  the  use  of  the  street  from  the 
purpose  originally  designed  for  it. 
*  *  *  The  electric  lighting  by 
defendant  is  not  of  the  streets  and 
for  the  city.  It  is  wholly  for  pri- 
vate use.  Hence  it  is  a  private 
purpose,  and  is  not  a  street  pur- 
pose in  any  aspect  of  it.  Its  use 
of  the  streets  is  not  such  as  was 
contemplated  by  the  original  dedi- 
cation. On  tlie  contrary,  the  main- 
tenance of  its  structures  devolves 
new  burdens  upon  the  land, —  bur- 
dens calculated  to  materially  impair 
the  rights  of  the  owner  in  the 
street.  The  plaintiff's  evidence 
tends  to  show  that  the  impairment 
of  the  value  of  plaintiff's  lot  would 
be  serious,  and  no  evidence  was 
offered  by  defendant  to  the  con- 
trary.    If     the     company     has    the 


right  to  plant  two  poles,  with  nine 
electric  lines  or  wires,  it  has  by 
the  same  authority  the  right  to 
plant  twenty  poles  with  ninety 
wires.  It  is  a  question  of  right 
and  right  onlj'.  We  are  not  re- 
qiiirefl  to  determine  whether  the 
impairment  will  be  much  or  little. 
If  it  is  appreciable  in  character  and 
amount,  the  plaintiff  is  entitled  to 
relief."   per   Spear,   J. 

•»+ McLean  v.  Brush  Elec.  L.  Co. 
(Hamilton  Co.  Com.  Pleas,  1883), 
9  Cin.  Law  Bull.  65,  1  Am.  Elec. 
Cas.  483.  The  court  said,  per  Max- 
well, J:  "It  seems  to  me  clear  then, 
from  principle  and  authority,  that, 
although  the  uses  to  which  a  street 
may  be  put,  under  a  grant  for  street 
purjioses,  may  include  not  only  the 
sewers,  water-pipes  and  gaspipes,  as 
these  are  all  put  under  the  ground, 
and  do  not  interfere  with  the  abut- 
ting lotowner,  it  is  equally  clear 
that  this  right  cannot  be  extended 
so  as  to  impose  any  burden,  no 
matter  how  slight,  on  the  original 
proprietor,  or  his  successor  in  the 
ownership,  of  the  abutting  lot,  un- 
less a  new  grant  be  made;  in  short, 
without  obtaining  the  consent  of  the 
abutting  lotowner  or  otherwise  ac- 
quiring his  interest  in  the  high- 
way." 
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the  court  sa};s :  "  I  have  not  considerod  it  necessary  to  deter- 
mine the  authority  of  the  defendants  *  *  *  to  use  the 
streets  for  the  purpose  of  supplying  electricity  to  private  per- 
sons. It  might  well  be  doubted  whether  such  a  use  was  one 
included  within  the  objects  of  the  grant  to  the  city,  and 
whether  the  legislature  or  the  corporation  would  be  authorizt'cl 
to  grant  to  private  parties  for  private  purposes  the  right  to 
obstruct  or  use  the  streets  which  are  held  by  the  city  in  trust, 
that  the  same  be  appropriated  a  i)ublic  street  forever;  but  the 
determiuation  of  that  is  not  necessary  to  the  decision  of  this 
case."  ■'^  In  Tiffany  v.  The  Ignited  States  Illuminating  Co., 
the  court,  in  considering  the  right  of  an  electric  light  company 
to  erect  poles  in  the  streets  of  Xew  York  city,  says:  "  Its 
business  is  to  furnish  light  to  the  city  corporation  for  the  public 
lighting  of  the  streets,  and  to  private  individuals  to  light  pri- 
vate houses.  The  former  nuiy  involve  a  public  and  ordinary 
use  of  the  street;  the  latter  would  involve  a  use  of  the  street 
for  private  purposes."""'  In  another  case,  it  is  said:  "That 
the  board  could  properly  authorize  its  erection,  for  the  purpose 
of  supplying  light  for  private  use,  may  well  be  doubted,  as  it 
could  not  devote  the  street  to  purposes  other  than  those  for 
wdiich  it  was  intended,  without  compensation  to  the  owner."  "'' 
So  again,  the  subject  is  referred  to  as  follows:  "  We  are  not 
read}'  to  say  that  proper  structures,  intended  to  supply  electric 
light  to  all  private  houses  which  might  need  it,  wf)uld  be  an 
unlawful  use  of  the  public  street."  ^^  Thus,  it  will  be  seen 
that,  aside  from  the  Ohio  case,  where  this  question  was  di- 
rectly before  the  court  for  consideration,  that  the  courts  have 
referred  to  the  right  of  an  electric  light  company  to  use  the 
streets  by  means  of  poles  and  wires,  for  the  purpose  of  furnish- 
ing light  to  private  parties,  as  being  doubtful.  It  can  hardly 
be  contended  that  the  use  of  streets  for  this  purpose  is  for  the 
furtherance   of  any  of  the   purposes   for   which   the   street   is 

45Tuttle    V.    Brush    Elec.    Ilium.  N.    Y.    St.    R.   295,    7   N.    Y.    Supp. 

Co.,  fjO  N.  Y.  Super.  Ct.  464,  1  Am.  716,  3  Am.  Elec.  Cas.  205,  per  Mar- 

Elec.  Cas.  516,  per  Ingraham,  J.  tin,  J. 

46  Tiffany  v.  U.  S.  Ilium.  Co.,  51  ^s  Electric  Construction  Co.  v. 
N.  Y.  Super.  Ct.  286j  per  Sedg-  Heffernan,  34  N.  Y.  St.  R.  436,  12 
wick.  C.  J.  X.   Y.   Supp.   336,  3  Am.   Elec.  Cas. 

47  Johnson  v.  Thomson-Houston  209.  per  Learned,  P.  J.  See  c. 
Elec.  Co..  54  Hun    (N.  Y.),  4G9,  28  XIV,   herein. 
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(lodicatod  or  takou.  It  is  not  a  use  in  aid  of  travel,  com- 
iiicM-c'o,  or  the  ooinmunication  of  intelligence.  It  is,  however, 
an  occupation  of  a  portion  of  the  street  to  the  exclusion  of  the 
traveling  public,  in  so  far  as  the  portion  of  the  street's  sur- 
face occupied  by  it  is  affected,  and  is  an  encroachment  upon 
tlie  rights  of  the  abutting  owner,  of  which  he  should,  not  be  de- 
prived, either  without  his  consent  or  in  pursuance  of  statutory 
provisions  prescribing  certain  prerequisites  to  the  taking  of 
l)rivate  property.  It  is  also  decided  in  this  connection  that 
the  contention  that  the  poles  are  a  proper  street  use  cannot  be 
aided  by  a  contract  for  the  ])lacing  of  a  fire  alarm  box  upon 
one  of  the  poles. '^^ 

§  333.  Electric  light  poles  —  Private  lighting  in  connection 
with  public  lighting. —  W'c  have  stated  in  a  pi-ior  section  ■'"  that 
tlie  erection  of  poles  and  wires  for  tlie  purpose  of  lighting 
the  streets  does  not  constitute  an  additional  burden.  If,  how- 
ever, in  achlition  to  the  use  of  the  streets  for  public  lighting, 
the  poles  and  wires  are  used  for  tlie  purpose  of  furnishing 
light  to  private  parties,  does  this  increased  use  constitute  an 
additional  burden  on  the  abutting  owner?  This  question  is 
considered  in  a  recent  case  in  Illinois,  wherein  it  is  decided 
that  the  erection  of  poles  and  the  stretching  of  wires  upon 
them  for  the  purpose  of  supplying  light  for  the  streets  and 
also  to  the  inhabitants  resident  thereon  is  a  proper  street  use, 
and  may  be  authorized  by  the  municipality  where  the  fee  to 
the  streets  is  in  the  municipality,  and  the  ordinary  use  of 
the  street  for  the  purpose  of  travel  is  not  thereby  materially 
obstructed.^''      And  in  a  case  in  Mississippi,  where  a  prelim- 

40  Callen     v.     Columbus     Edison  vate     commercial     purposes     alone, 

Elec.  L.  Co.,  66  Ohio  St.   166,  64  X.  but  wore  intended  to  serve  the  same 

E.   141,  8  Am.  Elec.  Cas.  24.3.     ''  A  purpose     as     lamp-posts     or     other 

fire   alarm    apparatus    is    strictly   a  moans    of    conducting    light    to    the 

municipal  convonienco.     It  does  not  streets   and   inliabitants   of  the   city 

enter  necessarily  into  the  control  of  residing   thereon,    which   are    public 

streets,"  per  Spear,  J.  and   proper   uses.     Barrows   v.    City 

50  §  329.  of  Sycamore,   150  111.  .588,  .37  N.  E. 

oiMeWethy    v.    Aurora    Eloc.    L.  in06,  2.5   L.   R.   A.   ,5.35,  41    Am.   St. 

&  P.  Co.,  202  111.  218,  67  N.  E.  0,  8  R.   400.     That    the   company    would 

Am.    Elec.    Cas.    220,    wherein    the  derive    gain    from    their    use    in    no 

court    says:    '"'The    poles    were    not  way  distinguishes  them  from  street 

being  placed   in   the   street   for   jui-  railways  or  other  means   nf    publie 
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iiiary  mandatiirj  iiijiiiK-tion  r('(|iiiriii<;'  tlic  rcnuival  of  clcotric 
light  poles  and  wiivs  was  sought  hy  an  ahiitting  owner,  the 
eourt,  after  deciding  that  the  use  of  the  streets  for  electri<' 
light  poles  and  wires  for  tlie  purpose  of  lighting  the  streets 
was  a  proper  street  use,  said  tiiat  it  was  also  complained  that 
the  electric  light  system  was  j)artly  used  for  ])rlvate  purposes, 
but  declared  that  all  the  poles  set  by  ap]>ellant  were  n(M'essary 
for  executing  objects  of  public  convenience  and  that  in  sucli 
a  case  a  numdatory  injunction  was  not  an  ap|)ropriate  rem- 
edy.''" An  analog<^)US  (juestion  is,  also,  (•oii>;it|ci'cd  in  a  case 
which  arose  in  Xew  Jersey,  where  permission  ha<l  been  given 
by  the  nuniicipal  authorities  to  an  electric  street  railway  to 
erect  the  necessary  jxilrs  and  wires  fnr  a  fi-nllcy  line,  pre- 
scribing as  a  condition  that  the  comj)any  should  place  on  every 
other  })ole  a  grouj)  of  live  incandescent  lights  of  sixteen  <-an- 
dle-power  each,  and  furnish  sueli  liiilit  every  night.  An  a|>pli- 
cation  was  nia<le  for  an  injunction  restraining  the  erection  of 
the  poles  and  was  denied.  The  court,  referring  t<»  the  condi- 
tion as  to  furnishing  light  for  the  street,  said:  *'  This  use  of 
the  poles  and  wires  would,  in  my  judgment,  legalize  their  erec- 
tion." ^'^  If,  however,  additional  j)oles  and  wires  were  erected, 
which  were  not  used  or  were  not  necessary  for  the  purpose  of 
street  lighting,  but  were  devoted  entirely  to  the  purpose  of 
conveying  a  current  of  electricity  for  private  lighting,  then  we 
think  tlie  same  rules  wouhl  ajijily  as  to  these  particular  poles 


travel.  In  all  such  cases  private 
gain  accrues  to  the  individual  or 
corporation  operating  them.  Since 
the  discovery  and  use  of  electricity 
for  lijjhtinjr  purposes,  it  lujs  gen- 
erally, if  not  universally,  been  held 
that,,  the  fee  to  public  streets  being 
in  a  municipality,  with  general 
power  to  regulate  the  use  of  the 
same,  such  municipality  may  law- 
fully authorize  private  corporations 
or  individuals  to  erect  electric  light 
poles  on  its  streets,  and  stretch 
wires  upon  them,  in  order  to  pro- 
vide light  for  its  own  use  and  that 
of  its  citizens,  providing  that  in 
doing  so  tliey  do  not  materially  ob- 
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struct  the  ordinary  u-;e  nf  the 
streets  for  j)ul)lic  travel."  per  Wil- 
kin. J. 

■'•■-Miulf  Coast  Ice. Co.  v.  Bowers, 
80  Mis.s.  .570.  .32  So.  11:5,  8  Am. 
Elec.  Cas.  226. 

r-;'  Ilalsey  v.  The  Rapid  Transit 
St.  Ry.  Co.,  47  N.  J.  Eq.  .380,  3  Am. 
Elec.  Cas.  298,  20  Atl.  8,59,  per  Van 
Fleet,  V.  C.  The  case  was,  how- 
ever, decided  on  the  ground  that  the 
erection  of  tlio  poles  for  a  trolley 
was  principally  to  facilitate  the  use 
of  the  street,  and  add  to  its  conven- 
ience as  a  public  way  by  aiding 
travel   thereon. 


COMPE.NSATION    CONTINUED.  §  ^33 

and    wires,    as   is    applicable   where    the   entire   system   is   for 
private  lighting.^^     And  in  a  case  in  Xcw  Jersey  it  is  decided 
that  though  a  corporation  may  be  authorized  to  erect  poles  in 
the  streets  of  a  city  or  town  for  the  purpose  of  lighting  the 
same,  vet  that  the  use  of  larger  poles  than  is  necessary  to 
furni'sh  the  liffht  so  required,   for  the  purpose  of  furnishing 
li.-ht  to  private  individuals,  constitutes  an  additional  burden 
ioT   which   the    abutting   owner   is    entitled   to    compensation. 
The  defendant  in  this  case  relied  for  its  right  to  act  on  the 
township  revision   act,^^^  which  provided   that:     "The  town- 
ship committee  shall  have  the  power  to  provide  for  lighting  the 
streets  and  public  places  of  the  township,  and  for  that  purpose 
niav   contract  with   anv   person  or   private  corporation   for   a 
supply    of    light    for    public    use    in    said    township.*'     The 
court "^in  this  case  said  that  it  did  not  find  it  "necessary  to  de- 
termine the  question  — if  there  be  any  question  — of  the  right 
of  the  municipality,  under  the     *     *     *     the  toxvnship  act  to 
erect  poles  for  public  lighting  purposes   on  the  sidewalk   m 
front  of  complainant's  land  without  his  consent "  for  the  rea- 
son that  complainant's  counsel  had  assented  to  the  erection  of 
poles  necessary  for  that  purpose.     It  did,  however,  decide  that 
such  art  conferred  no  authority  to  ereet  poles  for  the  i)urpose 
of  supplving  electricity  for  private  lighting  or  for  power  and 
declared"  that  it  was  the  impression  of  the  court  that  such  au- 
thority, if  given  by  the  legislature,  would  be  unconstitutional, 
unless  given  upon  terms  of  making  compensation.'*'^ 

r.4See  §  332,  herein.  ^<"'1">-   ^>"  •'i'^""'   "^   ""PHcd   obli-a- 

04a  \vt  of  March  24,  1899    (C.  L.  tio.i    lo    snpi)ly    water    for    the   ex- 

p    399    §§  67,  G8).  <i»i<ti'»n   -^   «'-^"^'   ""^^   ^^S^'^  for  the 

55  Andreas  v.  Gas  &  Electric  Co.,  HKl.tin-  „f   sdects,   while   it   is   iin- 

Gl  X   J.  Eq.  69.  47  Atl.  S.^jo,  7  Am.  dcr    no    such    ol.li-ation    to   furnish 

Elec.     Cas.     319.     Tlie    court    said:  cither  of  these  elenu'iits   for  private 

"There  is    1   think,  a   .-har  distinc-  use.     And    this    pr.sition    is    not    in- 

tion    between    the    funclion    of    pro-  consistent    with    the   general    propo- 

vidin-  light  for  strictly  public  pur-  sition  that  the  furnishing  of  water 

poses"  and    private    purposes,    pre-  and  light  for  private  use  is  a  pub- 

cisely   as  there   is   a  distinction   be-  lie  purpose.     This  is  perfectly  well 

tween   providing   water   for   niunici-  settled.     But    it    is    also    perfectly 

pal     purposes  — extinguishment     of  well    settled    that    private    property 

fires    and    sprinkling    of    streets—  cannot   be   taken   for   such   a   public 

and    providing    it    f..r    privat,-    con-  uso      without      compensation      first 

sun.ers      The   municipality    may    be  made:    and    1    can    find    nothing  in 
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§  334.  Street  horse  railways  —  Not  additional  burden. —  Tho 
use  of  the  streets  of  a  eity  by  a  street  liorsc  railway  eompany, 
which  has  been  duly  authorized  by  the  legislature  to  eoiistruet 
and  operate  sueh  a  line,  docs  not  constitute  an  ailditional  servi- 
tude,  entitling  the  abniting  owner  to   compensation/''*   except 


the  reported  decisions  or  juiiicinl 
utterances  in  this  State  wliicli  war- 
rants the  idea  tliat,  because  a  mu- 
nicipality may  undertake  to  supply 
eillier  water  or  ^'as  or  electricity 
for  lighting  purposes  to  private  con- 
sumers, it  is  therei)y  relieved  of  the 
constitutional  duty  of  making  coni- 
pensatioji  to  persons  whose  prop- 
erty shall  he  taken  for  that  pur- 
pose. *  *  *  As  the  law  stands 
at  this  time,  any  corjioration  desir- 
ing' to  usi>  jirivale  |)r()|M'rty  for  the 
pui  piisc  of  furnishing  light  by  elec- 
tricity for  private  consumption 
must  make  just  compensation  when- 
ever it  takes  in  the  sense  in  which 
that  word  is  used  in  that  connec- 
tion, private  property  for  that  pur- 
j)ose.  Tlie  question,  then.  is 
whctiier  the  placing  on  tho  public 
sidewalk,  the  fee  of  which  with  tho 
adjoining  property,  is  owned  by 
the  complainant,  poles  for  that  ])ur- 
pose,  will  be  a  taking  of  his  land. 
I  am  of  the  opinion  that  it  will  i)e, 
in  the  sense  that  it  will  impose 
upon  it  a  greater  burden  than  can 
be  justly  implied  from  the  laying 
out  of  a  highway  across  same,  or 
the  dedication  of  a  part  of  his  land 
for  the  purposes  of  a  higliway. 
*  *  *  It  is  a  matter  of  common 
knowledge  that  the  larger  the  pole 
and  the  more  numerous  its  arms 
and  wires,  the  greater  the  nuisance 
to  the  premises  before  which  it  is 
erected.  So  that  it  is  impossible 
to  say  that  it  is  no  greater  injury 
to  the  owner  of  the  land  to  erect 
thereon    poles    with    arms    for     the 

558 


purpose  of  comlucting  a  current  of 
cic<tricity  sullicient  to  be  used  for 
tiic  purpose  of  power  and  for  pri- 
vate lighting  in  a  large  district, 
than  tile  cn-ction  of  j)oles  for  a 
more    restricted    purpose. 

The  result  is  that  1  lind  that  llie 
legislature  has  not  only  not  given 
authority  to  a  nuinici])ality  or  its 
licensee  to  erect  poles  on  the  side- 
walk to  support  wires  to  conduct 
electricity  for  use  in  private  light- 
ing or  for  the  transmission  of 
power,  *  *  *  and  my  im|)res- 
sion  is  that  such  authority,  if  given, 
would  probably  be  held  to  be  un- 
constitutional unless  given  upon 
terms  of  making  compensation,  and 
that  the  authority  given  by  impli- 
cation liy  the  »  ♦  *  township 
act  of  18!)!)  must  l)c  confined  to  the 
purpose  of  lighting  the  streets 
within  the  limits  of  the  municipal- 
ity," per  Pitney,  V.  C. 

^>''>  Connecticut :  Elliott  v.  Fair 
Haven,  etc.,  R.  Co.,  .32  Conn.  .571). 
Indidun:  Eichcls  v.  Kvansville  St. 
l?y.  Co.,  78  Ind.  261,  41  Am.  Rep. 
5G1.  Maine:  Briggs  v.  Lewiston  & 
Auburn  Horse  R.  Co.,  79  Me.  .36.3, 
10  Atl.  47.  Maryland:  Hiss  v.  Bal- 
timore &  Hampden  Pass.  Rj'.  Co., 
52  Md.  242,  .36  Am.  Rep.  371. 
Massachusetts:  Attorney-General  v. 
Metropolitan  R.  Co.,  125  Mass.  515, 
28  Am.  Rep.  264.  New  Jersey: 
Hinchman  v.  Paterson  Horse  R.  Co., 
17  N.  J.  Eq.  75.  Ohio:  Crawford 
V.  Delaware,  7  Ohio  St.  450.  Penn- 
sylrania:  RafTerty  v.  Central  Trac- 
tion Co.,  147  Penn.  St.  579.  Wiscon- 
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when  some  private  right  of  such  an  owner,  as  his  free  access 
to  his  own  land  or  buildings,  has  been  materially  impaired 
thereby. ^^  The  principle  underlying  these  decisions  is  that 
the  streets  are  acquired  for  the  purpose  of  free  passage  or 
travql,  not  merely  by  the  means  in  vogue  at  the  time  of  their 
dedication,  or  taking,  but  by  such  new  means  as  the  necessities 
of  the  age  and  of  the  community  may  require. 

§  335.  Distinction  between  horse  railways  and  electric  rail- 
ways.—  Electricity  as  a  motive  power  for  street  cars  has  been 
and  is  fast  supplanting  animal  power,  and  as  the  former  has 
come  into  use  there  has  been  an  endeavor  to,  distinguish  be- 
tween the  use  of  streets  by  street  cars  propelled  by  that  force, 
and  cars  propelled  by  means  of  animal  power.  The  following 
facts  have  been  presented  to  the  courts  in  various  cases  as 
reasons  for  holding  that  electric  street  railways  are  an  addi- 
tional burden.  That  poles  and  wires  are  erected  in  the  streets, 
constituting  an  exclusive  possession  of  the  same,  so  far  as  the 
space  occupied  is  concerned ;  that  the  wires  are  dangerous  to 
the  life  and  safety  of  the  traveling  public;  that  loud  and  un- 
pleasant noises  result,  sucli  as  the  buzzing  sound  produccil 
while  the  car  is  in  motion,  and  bv  tlie  S(»undiu<>-  of  the  ffoiiir; 
that  the  cars  are  more  cumbersome  and  occupy  more  space ;  and 


sin :  Hobart  y.  Milwaukee  City  R. 
Co.,  27  Wis.  104,  9  Am.  Rep.  461. 
"  A  street  surface  passenger  rail- 
way const  nut  ed  at  a  street  grade  in 
the  usual  manner  and  operated  by 
animal  power  is  not  per  se  a  pub- 
lic or  private  nuisance,  nor  is  it  a 
new  servitude  imposed  upon  the 
land  for  wliich  the  owners  of  the 
fee  are  entitled  to  compensation." 
Booth  on  Street  Rys.  (1892),  §  82. 
'•  The  laying  down  of  a  street  rail- 
way track  does  not  impose  any  ad- 
ditional burden."  Elliott  on  Roads 
&  Streets  (1890),  p.  558.  "It  has 
been  determined  in  numerous  de- 
cisions, and  without  dissent  except 
in  the  State  of  New  York,  that  the 
use  of  a  street  by  a  horse  railroad 
constructed  and  operated  in  the  or- 


dinary manner  falls  within  llie  pur- 
poses for  which  streets  are  estab- 
lisjied  and  maintained,  and,  conse- 
quently, that  for  any  danuiges  re- 
sulting from  such  use  to  the  abut- 
ting owner,  he  can  recover  no  com- 
pensation, whether  the  fee  of  the 
street  is  in  him  or  in  the  public." 
Lewis  on  Eminent  Domain  (1888), 
§  124.  The  contrary  view  is,  how- 
ever, taken  in  New  York.  Craig  v. 
Rochester  City  &  Brighton  R.  Co., 
39  N.  Y.    (12   Titr.)    404. 

57  Hobart  v.  Milwaukee  City  R. 
Co.,  27  \Vis.  194;  9  Am.  Rep.  401 . 
quoted  with  approval  in  Zehren  v. 
Milwaukee  Elec.  R.  &  L.  Co.,  99 
Wis.  83,  74  N.  \V.  538,  7  Am.  Elcc. 
Cos.  345. 
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that  oil  account  of  the  spoc«l  of  tlio  car  thorn  is  iiiu«h  more 
(lunger  tliaii  in  liorsc;  street  railways.  Tliesc  have  l>e»'n  the 
principal  reasons  urged  in  the  majority  of  cases.  Thev  are  all 
doubtless  true  to  some  extent,  and  as  to  the  views  taken  by  tlie 
ctiurts  in  reference  thereto,  we  shall  consider  them  in  the  fol- 
lowing sections. 

§  :\:',:>A.  Electric  street  railways  —  No  additional  burden  — 
Alabama. —  In  AhiKaina  in  llir  first  case  in  which  we  tind  this 
(piestiou  considered  it  is  declared:  ''The  electric  railways 
*  *  *  have  i)ractically  superseded  all  systems  of  street 
railway  enter|)rise  (saving  the  cable  systems  in  the  larger 
cities),  and  their  nature  and  modes  of  construction  an<l  oper- 
ation, as  affecting  or  not  the  legitimate  use  of  streets  within  the 
impli(;d  coutemi)lati(in  of  the  dedication,  have  boon  subjects 
of  frequent  consideration  and  adjudication  by  courts  of  last 
resort  in  tliis  country;  and  it  may  bo  said  that  there  is  almost 
unanimity  in  the  adjudications  that  such  uses  are  legitimate 
uses  of  streets,  by  the  ])ermission  of  municipalities,  without 
any  right  of  the  owner  of  the  fee  to  compensation  there- 
for." ^^  This  case  is  cited  with  a])i)roval  in  and  followecl  by 
Baker  v.  Schna  Street  ^:  Siiltuibnn  Knilway  Company,'''' 
wherein  it  is  decided  that  an  electric  street  railroad  is  not  |)er 
so  a  public  or  a  private  nuisance  or  a  new  servitude  uj)on  the 
land  for  which  abutting  owuers  are  entitled  to  compensation 
or  to  an  injunction  restraining  its  c(»nstruction.  And  in  a 
more  rectent  cas(>,  where  the  (juestion  was  again  before  the  court 
for  consideration,  a  similar  conclusion  was  reached,  though  it 
appeared  that  the  street  was  narrow  and  it  was  claimed  that 
the  passing  of  cars  thereon  would  seriously  interfere  with  the 
ordinary  passage  of  vehiclos.'^'^ 

i$  ;);55b.  Electric  street  railways  —  No  additional  burden  — 
Illinois. —  In  a  recent  case  in  Illinois  it  is  declared  that  a  road 
which  is  merely  a  street  railroad  cannot  be  regarded  as  an  ad- 
ditional servitude,   and  an   abutting  o-wner  is  not  entitled  to 

58  Birmingham     Traction     Co.     v.  Am.  St.  R.  42,  eitinjr  Joyce  on  Elec. 

Birmingham    Railway   &   Elec.    Co.,  Law,  §§  278,  33G-.341. 
119   Ala.    1.37.   142,   24   So.    7:!1,   per  <;o  Morris  v.  Montgomery  Traction 

Head.  -T.  Co.    (Ala.   lOOr,),   :;8   So.   S;i4,  citing 

50  135    Ala.    552,    33    So.    685,    93  Joyce  on  Elec.  Law,  §§  278,  341. 
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an  injunction  against  its  construction,  even  though  he  is  the 
owTier  of  the  fee  of  the  street  to  the  center  thereof.^ ^ 

§  335c.  Electric  street  railways  —  No  additional  burden  — 
Massachusetts. —  In  Massachusetts  it  has  been  decided  that  an 
abutting  owner  has  no  right  to  compensation  where  an  elec- 
tric railway  is  laid  in  a  public  way,  and  that  a  statute  provid- 
ing for  the  assessment  of  damages  caused  by  the  construction 
of  lines  "  for  the  transmission  of  intelligence  by  electricity  " 
and  by  the  construction  of  "  electric  light  and  power  lines  " 
does  not  include  electric  railways. 
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§  336.  Electric  street  railways  —  No  additional  burden  — 
Michigan. —  ])etroit  City  Eailway  v.  Mills  was  an  action 
brought  by  an  electric  railway  company  to  restrain  interference 
by  abutting  o^\^lers  with  the  construction  of  the  road,  and  the 
decision  was  in  favor  of  the  complainant.  We  will  quote 
briefly  from  the  opinion  in  reference  to  the  main  points  raised 
by  the  defendants.  "  The  electric  car  does  not  occupy  as  much 
space  upon  the  streets  as  does  the  car  with  the  horses  attached. 
It  is  not  more  noisy,  is  cleaner,  is  stopped  and  started  quicker, 
moves  faster,  is  more  readily  controlled,  and  by  its  more  rapid 

ci  Wilder   V.   Auioni,   De   Kalh   &  illiiiiiination  of  tlieir  t-ars,  l)ut  tlicy 

K.  E.  T.  Co.,  216  111.  403,  75  N.  E.  are  not   for  either  of  these   reasons 

1!>4.     In  this  ease  the  road  concern-  electric  power  companies  or  electric 

inj,'     whicli     the    controversy    arose  lij^ht   companies.     They    arc    not    in 

was   held  to   be   a  comnu'reial    rail-  the    business    of    manufacturing    or 

road  and  to  be  an  additional  servi-  furnishing    electric    power    or    elec- 

tude.     Sec  §  343,  herein.  trie    li^-ht    for    others.     We    are     of 

02McDermott   v.    Warren,   Brook-  opinion  that  the  statute  relied  on  is 

field  &  S.  St.  R.  Co.,  172  Mass.  197,  inapplicable  to  the   facts  stated  in 

51  N.  E.  972,  7  Am.  Elec.  Cas.  367.  the  petition,  and  that   it  gives  tlie 

Upon  the  question  whether  electric  selectmen    no    jurisdiction    to    act 

railways   were   included    in    such     a  upon  the  petition,"  per  Knowlton,.!. 

statute    the     court     said:     "While  The  statute  construed  in  this  case 

electric  railways  use  electric  power,  authorized   the   assessment   of   dam- 

they  are  not  properly  called  electric  ages    by    the    selectmen    of    a    town 

power      companies.     Their     use     of  caused   by   the   construction   of   line 

power  is  only  in  their  own  business  "  for    the    transmission    of    intelli- 

of  maintaining   and   operating   rail-  gence    by    electricity,"    and    by    the 

ways  for  the  transportation  of  pas-  construction   of  "electric   light   and 

sengers     or    freight.     In    the    same  power  lines."     Pub.  St.,  c.   109,  §  4, 

way  they  use  electric  light  for  tlie  amended  by  statute  cf  1SS4,  c.  306. 
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carriage  of  passengers,   relievos  tlic  street  to  some  extent,   at 
loast,  of  travel.     *     *     *     lint  it  is  most  severely  attacked,  Ijc- 
cause  it  is  dangerous,  and  evidence  of  accidents  caused  by  it  in 
this  and  other  States  was  introduced  by  the  defendants.     Some 
of  this  evidence,  it  ai)i)ears,  was  used  in  the  courts  of  other 
States,  where  the  use  of  this  power  was  sustained.      It  has  not, 
howver,  been  shown  in  this  suit  to  k-  so  dangerous  as  to  jus- 
tify the  court  in  enjoining  its  use.     *     *     *     The  fact  that 
he  "  (referring  to  the  abutting  owner's  right  as  one  of  the  ])\d)- 
lic  to  travel  on  the  streets)  "is  compelled  to  turn  aside  when 
meeting  or  passing  a  car  upon  the  track,  is  an  incident  to  the 
use  of  the  street,  but  uo  infringement  of  any  right  possessed 
by  him.     He  is  not  thereby  hinderetl,  delayed  or  obstructed  in 
his  passage.     Free  passage  is  all  the  law  gives  him.     * 
So  far,  then,  as  these  defendants  are  concerned,  it  is  immaterial 
whether  they  or  the  city  own  the  fee  in  the  street.     The  rights 
are  the  same  in  either  case.     So  long  as  they  are  unobstructed 
in  the  use  and  enjoyment  of  their  property,  having  conveni(>nt 
iu"-ress  and  egress,  and  the  use  of  the  street  is  an  authorized 
and  proper  pul)lie  use,  they  Iiave  no  legal  cause  for  complaint. 

*  *  *  Thev  make  no  more  noise  than  the  onmibus  or  other 
heavy  vehicles,  are  not  more  dangerous  and  do  not  interfere 
with  access  to  the  abutting  lots.  They  constitute  a  modern  and 
improved  use  only  of  the  streets  as  a  public  way.  Tliese  im- 
proved methods  become  necessary  in  populous  cities.  The  use 
is  the  same,  the  methods  only  diiferent.  Without  them  clerks 
and  workingmen  and  women  could  not  be  provided  with  cheaj) 
and  rapid  transit  from  their  working  places  to  the  suburbs  of 
the  city,  where  they  may  have  cheap  and  comfortable  homes. 

*  *  -X-  Xhese  poles  used  by  the  com])lainant  are  a  necessary 
part  of  its  system.  When  they  do  not  interfere  with  the  own- 
er's access  to  and  the  use  of  his  land,  we  see  no  reason  why 
they  should  be  held  to  constitute  an  additional  servitude.  Cer- 
tainly they  constitute  no  injury  to  his  reversionary  interest. 
To  constitute  an  additional  servitude,  therefore,  they  must  be 
an   injury    to    the   present    use    and    enjoyment    of   his    land 

*  *  *  they  do  not  interfere  with  his  going  and  coming  at 
his  pleasure,  when  placed  as  they  can  and  must  be  to  give  him 
free  access.  Wherein  then  is  he  injured?  If  it  be  said  that 
they  are  unsightly  and,  therefore,  offend  his  taste,  it  can  well 
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be  replied  that  they  are  no  more  so  than  the  lamp-post  or  the 
electric  tower.  It  is  as  necessary  that  rapid  transit  be  funiished 
to  a  crowded  city  as  it  is  that  light  should  be  furnished  to  its 
streets.  Public  convenience  and  necessity  must  control  in  all 
such  cases.  *  *  *  Under  this  record  we  can  only  an- 
nounce some  general  principles  leaving  the  defendants  without 
prejudice  to  pursue  such  remedy  as  they  may  have  when  they 
can  establish  a  violation  of  their  legal  rights.  1.  The  com- 
plainant cannot  lawfully  construct  and  operate  its  road  in  a 
street  too  narrow  to  admit  the  passage  of  its  cars  and  other 
vehicles  at  the  same  time,  nor  so  construct  it  as  to  interfere 
with  the  rights  of  the  general  public  in  the  street.  2.  Xor  in 
a  street,  though  of  suflBcient  wudth,  if  its  condition  be  such 
that  the  operation  of  the  railway  will  result  in  the  practical 
exclusion  of  others  from  the  use  of  the  street.  A  railway  so 
constructed  and  operated  would  be  a  public  nuisance  and  the 
courts  would  abate  it.  3.  The  complainant's  roadbed  and 
track  must  be  built  substantially  with  the  level  of  the  street, 
so  as  to  permit  vehicles  to  cross  without  difficulty.  4.  The 
]ioles  must  be  so  placed  as  not  to  interfere  with  the  right  of 
ingress  and  egress  to  abutting  property."  ^^ 

§  337.  Electric  street  railways  —  No  additional  burden  — 
New  Jersey. —  This  question  arose  in  one  case  before  the  Isew 
Jersov  courts,  in  the  form  of  an  action  by  an  abutting  owner 
to  restrain  the  construction  of  a  trolley  line.  Tlie  applica- 
tion was  denied.  The  opinion  enters  fully  into  the  considera- 
tion of  proper  street  uses  and  the  riglits  of  abutters.  The  court 
says  in  reference  to  the  use  of  streets  by  electrical  railway  com- 
panies for  their  poles  and  wires,  "  The  whole  matter  may  be 
summed  u])  in  a  single  sentence  —  the  poles  and  wires  have  been 
placed  in  the  street  to  aid  the  public  in  exercising  their  right  of 
free  passage  over  the  street.  That  being  so,  it  seem  to  me  to  be 
clear,  beyond  question,  that  the  poles  and  wires  do  not  impose 
a  new  burden  on  the  land,  but  must,  on  the  contrary,  be  re- 
garded, both  in  law  and  reason,  as  legitimate  accessories  to  the 

c3  Detroit   City   Ey.   Co.   v.   Mills,  however,  cited  and  followed  in  Dean 

8.")  Mieh.  G34,  3  Am.  Elec.  Cas.  333,  v.  Ann  Arbor  St.  Ry.  Co.,  93  Mich. 

4S  X.  W.   1007.  per  Grant,  J.,  two  330,    53    N.    W.    396,    4    Am.    Elec. 

judges    dissenting.     This    case    was,  Cas.  172,  all  the  judges  fcmcurring. 
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use  ot  the  land  for  the  vt-ry  ])iir]»()S('  for  wliicli  it  was  ac- 
ijuircd.  i  lit'y  are  to  Ix*  used  for  tli«;  propulsion  of  street  cars, 
and  the  riglit  of  the  public  to  use  the  streets  by  means  of  street 
cars,  without  making  compensation  to  the  owners  of  the  naked 
fee  in  the  street,  is  now  so  thorougiily  settled  as  to  be  no  longer 
open  to  debate.  Jt  would  seem  then  to  be  entirely  certain  that 
the  occupation  of  the  street  by  the  ])oles  and  wires  takes  noth- 
ing from  the  complainant  which  the  law  reserved  to  the  original 
])roprietor,  when  the  j)ublic  easement  was  acquired."'*^  Au<l 
in  later  decisions  in  this  State  it  is  determinccl  that  the  riulit 
to  ('(instruct  and  operate  electric  railways,  Avitli  tlieir  incidental 
])oles  and  wires,  within  the  lines  of  public  streets,  for  munici|)al 
travel,  is  included  in  the  ordinary  easement,  and  does  not  im- 
pose any  additional  servitude  on  abutting  property."'"' 

§  33Ta.  Electric  street  railways  —  No  additional  burden  — 
North  Carolina. —  In  North  Carolina  it  has  also  been  (lecide(l 
that  a  street  passenger  railway  operated  by  electricity  does  not 
impose  any  additional  servitude  upon  the  i)roperty  fronting  on 
the  street  so  occu])ied,  the  court  declaring  that  the  authorities 
with  singular  uniformity  eoncnr  that  the  rule  is  now  well  set- 
tled, without  regard  to  the  ownershi])  of  the  fee  of  the  street, 
that  the  nse  of  the  streets  of  a  city  f(»r  such  a  ])urpose  is  within 
the  (_)rdiiun'v  purjiose  for  which  the  street  may  be  nsed.**"^ 


'-nialsoy  V.  IJiiiiiil  Transit  St. 
My.  Co.,  47  N.  J.  Im].  :{S0.  l)  Am. 
Elcf.  Cas.  28:3,  20  Atl.  85!),  per  Van 
Fleet,  V.  C. 

cr>  Montclair  ^Military  Atadeiiiy  v. 
North  Jersey  St.  Ry.  Co.  (N.  J. 
in04).  57  Atl.  1050;  Kennclly  v. 
Jersey  City,  57  N.  J.  L.  293,  30  Atl. 
531,  26  L.  R.  A.  2S1. 

«•'■  Hester  v.  Durham  Traction  Co., 
1.38  X.  C.  288,  50  S.  E.  711,  per 
Clark,  C.  J.  The  plaintiflF  in  this 
case  was  the  owner  of  a  lot  at  the 
apex  of  an  acute  angle  formed  by 
the  junction  of  two  streets  and  his 
cause  of  action  against  the  traction 


conijiany  (icjicinlcd  upon  wlicthcr  lie 
was  injuKd  in  the  use  of  his  prop- 
erly hy  the  slight  overhanging  of 
the  pavement  hy  the  car  for  an  in- 
stant of  lime  as  it  passed  the  cor- 
ner and  it  was  decided  that  he  had 
no  cause  of  action,  it  being  said 
that  the  sidewalk  was  simply  a  part 
of  the  street  set  apart  l>y  the  au- 
thorities for  the  use  of  pedestrians, 
that  the  authorities  could  narrow  or 
widen  the  sidewalk  as  they  desired 
and  that  they  might  instead  of  nar- 
rowing it  let  the  car  overhang  the 
sidewalk. 
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§   338.     Electric   street    railways  —  No   additional    burden 

Pennsylvania.— Lockliart  v.  Craig  Street  Kailway  Company  is 
extensively  cited  in  support  of  the  proposition  that  electric 
street  railways  are  no  additional  bnrden.  This  case  was  an  ap- 
peal from  an  order  refusing  a  preliminary  injunction  restrain- 
ing the  construction  of  such  a  railway,  and  it  was  again  held 
that  an  injunction  would  not  be  issued.  The  court  said:  "  It 
may  now  be  taken  as  settled  that  the  owner's  rights  as  to 
abutting  property  are  subject  to  the  paramount  right  of  the 
public,  and  the  rights  of  the  public  are  not  limited  to  a  mere 
right  of  way,  but  extend  to  all  beneficial  '  legitimate  street  uses, 
such  as  the  public  may  from  time  to  time  require.'  *  *  * 
Recognizing  the  right  of  the  legislature  and  city  authori- 
ties to  authorize  the  building  of  railways  upon  the  streets  of  a 
city,  without  compensation  to  property-owners,  because  it  is  a 
means  of  public  transportation  and  acconunodation,  the  neces- 
sary and  proper  apparatus  for  moving  them  must  be  allowed  to 
follow  as  an  incident,  unless  there  is  something  illegal  in  its 
construction  or  use."  In  reference  to  the  poles  and  wires,  the 
court  also  said:  "  My  own  impression  is  that  the  use  of  poles, 
wires  and  other  necessary  appliances,  such  as  are  ])roposed  to 
be  used  by  defendants,  is  not  in  any  respect  a  greater  interfer- 
ence with  the  ownership  of  the  adjoining  property  owner  on  a 
street,  than  tlie  use  of  streets  for  fire-plugs,  horse-troughs,  and 
lamp-posts,  which  have  long  and  generally  been  recognized  as 
within  the  power  and  control  of  the  city  government."  '^^ 

§  339.  Electric  street  railways  — No  additional  burden  — 
Rhode  Island.— In  Rhode  Island  this  question  was  also  con- 
sidered by  the  court,  where  a  bill  had  been  brought  for  the 
purpose  of  enjoining  the  erection  of  poles  and  wires  in  front  of 
complainant's  premises,  for  the  operation  of  an  electric  railway. 
The  injunction  was  also  refused  in  this  case.  We  will  quole 
briefly  from  the  court.  "  We  think  it  is  settled  by  the  greater 
weight  of  decision,  that  a  railroad  constructed  in  a  street  or 
highway,  and  operated  by  steam  in  the  usual  manner,  imposes 
new  sen-itude  and  entitles  the  o\\Tier  of  the  fee  to  an  additional 
compensation;    but   that    a    street   railway    operated    by    horse 

67Lockhart    v.    Craig    Street    Ry.       ."^    Am.    Elec.    Cas.    314,    per    Stowe, 
Co.,  139  Penn.  St.  419,  21   Atl.  26,       P.  J. 
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jM)\vor,  as  suoli  stroot  niilwa.v^  jut  ordinarily  ojnTalcd,  <l<»<>s 
not  impose  a  now  servitude  entitlini;  the  owner  <d*  tlie  iVe  to  any 
additional  compensation.  "  *  *  It  is  not  the  ni..tor,  Imt 
the  kind  of  oceupation,  whether  praetieally  exclusive  or  n(»t, 
which  is  the  criterion.  "  "  *  The  street  railway  here  com- 
])lained  of  is  operated  hy  ch^ctricity.  It  does  not  appear,  how- 
ever, that  it  occuj)ies  the  streets  or  hii2;hways  any  mor(^  <'X- 
clusively  than  if  it  were  operated  by  horse  power.  *  *  * 
It  is  urged  that  (dectricity  is  a  dangerous  force  and  that  the 
court  will  take  judicial  notice  of  its  dangerousness.  The  court 
will  take  notice  that  electricity,  developed  to  some  high  degree 
of  intensity,  is  exceedingly  dangerous,  and  even  fatally  so  to 
men  or  animals  when  brought  iu  contact  with  them;  but  the 
court  has  no  judicial  knowledge  that  as  use.l  by  the  defendant 
company  it  is  dangerous."  ^^ 

^  XV.)a.  Electric  street  railways  —  No  additional  burden  — 
Wisconsin. —  In  Wisconsin  this  <piestiun  is  considered  in  La 
Crosse  City  Railway  Company  v.  IIigbee.«»  The  court  re- 
ferred to  llobart  v.  ]\Iihvaukee  City  Railway  Company,'"  and 
declared  that  the  principle  of  that  case  briefly  stated  is  that 
a  railroad,  constructed  and  operated  in  the  street  of  a  city  at 
grade,  so  as  not  to  materially  interfere  with  its  common  use  for 
public  travel  by  ordinary  modes,  or  with  private  rights  of 
abutting  land  owners,  for  the  purpose  of  transporting  persons 
frt>m  place  to  place  on  such  street  at  their  reasonable  con- 
venience, is  not  an  additional  burden  upon  the  fee  thereof. 
The  court  then  considered  the  distinction  which  it  was  claimed 
should  be  made  between  the  two  cases,  namely,  that  in  the  case 
referred  to,  the  car  was  drawn  by  horses,  while  in  the  case 
before  the  court,  it  was  operated  by  electricity  and  said :  ''It 
follows  that  in  determining  whether  a  street  railroad  is  an  ad- 
ditional burden  upon  the  land  already  set  aside  for  the  public 
use  as  a  highway,  we  are  to  look  to  the  manner  of  its  construc- 
tion and  use,  and  not  to  the  motive  power.  The  latter  may  be 
steam,  horse,  electric  or  compressed  air  power,  and  the  road 

esTaggart  v.  Newport  St.  Ry.  Co.,  6o  107  Wis.  389,  83  N.  W.  701,  7 

16  R.  I.  668,  3  Am.  Elec.  Oas.  310,  Am.  Elec.  Cas.  369,  citing  Joyce  on 

311,   312,   19   Ail.   326,  per  Durfec,  Electric  Law,  §§  344,  34.5.  380. 
Q   J  70  27  Wis.  194,  9  Am.  Rep.  461. 
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and  its  oporatiou  be  consistent  with  the  common  public  use  for 
which  the  street  was  originally  designed,  and  not  violate  private 
rights;  and  either  may  be  so  used,  and  the  road  so  constructed 
and  operated,  as  to  have  the  opposite  effect.     *     *     *     Lands 
are  set  aside  for  public  streets  and  highways,  not  for  the  present, 
with  its  necessities  and  modes  of  use,  but  for  all  time,  with  all 
the  added  demands  that  may  be  made  upon  the  public  ways 
within  the  scope  of   their  original   design,   in   the   course   of 
natural  development  that  is  constantly  going  on.     Subject  to 
that  test  the  traction  engine,  automobile,  and  street  railways 
reo-ardless  of  the  motive  power  used,  are  entitled  to  the  use  of 
the  street,  subject  to  the  necessity  for  consent  by  public  ^au- 
thorities in  proper  cases,  and  reasonable  police  regulations. 
The  court  after  a  careful  consideration  of  what  are  proper 
street  uses   and  the   rights  of   abutting  owmers   decided   that 
electric  railroads  constructed  in  the  usual  way  and  operated  by 
the  use  of  the  overhead  trolley  wire  supported  by  cross  wires 
fastened  to  poles  set  at  the  curb  lines  of  the  street,  or  otherwise 
located  so   as  not  to  materially   interfere  with  the   ordinary 
common  use  of  the  street,  was  a  proper  street  use  and  did  not 
constitute  an  additional  burden,  where  the  poles  were  located 
with  a  reasonable  regard  to  the  c.mvenience  of  abutting  owTiers 
in  the  enjoyment  of  their  property.  '^     This  case  is  approved 

71  Per  Marshall,  J.  abutting  property  owners'  eonven- 
72 The  court  further  said  in  this  ience,  satisfies  the  essential  men- 
connection:  "So  far  as  we  can  dis-  tioned.  Such  a  railway  is  bu  an 
cover  the  conclusion  has  been  improved  method  of  using  the  street 
reached  that  a  street  railway,  hav-  for  public  travel,  which  ^^^s  the 
in-  its  track  laid  so  as  to  conform  original  purpose  to  which  it  was 
to^the  surface  of  the  street,  regard-  devoted.  So  was  the  horse  railroad 
less  of  the  motive  power  used  or  in  its  day.  The  same  principles 
how  applied,  so  long  as  neither  pri-  that  justify  one  without  purchasing 
vate  ri-hts  nor  the  common  use  of  the  right  from  abutting  property 
the  street  for  public  travel  is  ma-  owners,  justify  the  other.  There  is 
teriallv  affected,  is  governed  by  the  no  limit  to  the  public  right  to  use 
law  earlv  laid  down  as  to  street  a  street,  and  every  part  of  it,  so 
riilwavs' operated  bv  horse  power,  long  as  that  use  is  in  aid  of  public 
and  that  the  ordinary  electric  street  travel  thereon  and  does  not  unneces- 
railwav  with  its  trolley  wires  sup-  sarily  interfere  with  the  common 
ported  by  cross  wires  attached  to  use  of  the  way  by  ordinary  modes 
poles  set  near  the  outer  edge  of  the  of  travel,  and  is  no  substantial  im- 
sidewalks,   with   due   regard   to   the  pairment  of  private  rights  of  prop- 
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iui.l  {(.llowed  in  a  later  docision  in  this  Stato.'^  And  a^iin  it 
is  derided  in  a  more  recent  ease  tliat  a  street  raihvav  wliidi 
operates  nnder  ordinances  forbidding  the  nse  of  tlic  liiu'  t"f 
any  other  pnrpose  than  that  of  a  passenger  railway  witliin  llic 
streets  of  a  city,  except  carrying  snch  ])ersonal  etVcds  as  arc 
nsnally  carried  by  passengers  on  street  railways,  and  limiting 
the  fare  to  be  charged  for  each  passenger  has  the  right  t«i  main- 
tain its  tracks  and  railway  without  making  compensation  to 
abutting  owners. '"^ 

§  :^^0.  Electric  street  railways  —  Are  additional  burden  — 
New  York  —  Nebraska. —  The  New  York  decisions  arc  not  in 
harmony  with  the  preceding  cases,  it  having  been  held  in  this 
State  that  the  nse  and  occupation  of  a  street  by  a  horse  rail- 
way was  an  additional  servitude  upon  an  abutting  owner,  hold- 
ing the  fee  to  the  street  in  front  of  his  premises,  entitling  him 
to  compensation.'^^  And  this  case  was  cited  and  followed  in  a 
later  decision  in  Xew  York,  the  same  principle  being  hidd  a])- 
plicable  to  the  nse  and  occupation  of  a  street  by  a  trolley.'^" 


prty.  An  electric  car,  as  compared 
with  a  horse  car,  in  regard  to  free- 
dom from  intcrferin-,'  wilii  private 
rights,  is  superior  as  regards  reliev- 
ing the  street,  because  it  moves 
more  rapidly,  is  started  and  stopped 
with  greater  facility,  and  will  read- 
ily move  the  greater  number  of  jx-r- 
sons  the  greater  distance  in  a  given 
time.  It  is  superior  as  regards  ac- 
tually obstructing  the  street  because 
of  its  more  rapid  motion  and  short- 
er stops.  These  considerations  and 
many  others  that  might  be  men- 
tioned, have  moved  courts  to  declare 
the  law  as  here  indicated,"  per  Mar- 
shall. J. 

Ts  Linden  Land  Co.  v.  Milwaukee 
Elec.  R.  &  L.  Co.,  107  Wis.  493, 
511,  83  N.   W.   851. 

74  Younkin  v.  Milwaukee  Light, 
H.  &  T.  Co.,  120  Wis.  477,  98  N.  W. 
215. 

75  Craig  V.  Rochester,  etc.,  R.  Co., 
39  N.  Y.  404. 
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70  Clark  V.  Middletosvn-Goshen 
Traction  Co.,  10  App.  Div.  (N.  Y.) 
354,  41  X.  Y.  Supi).  llOit.  (1  Am. 
Elec.  Cas.  148,  allirming  judgment 
of  Supreme  Court,  Special  Term, 
perpetually  enjoining  an  electric 
railway  company  from  maintaining 
and  operating  its  tracks  in  front  of 
plaintiff's  premises  until  it  should 
have  paid  the  amount  assessed  as 
damages  for  the  location  of  its 
tracks  in  front  of  such  property. 
In  an  earlier  case  in  this  State  the 
court  refused  to  grant  a  temporary 
injunction  restraining  the  erection 
of  trolley  poles  pending  an  action 
for  a  permanent  injunction.  In  this 
case  a  street  railway  company  which 
had  been  operating  its  road  by  horse 
power  for  nearly  thirty  years  had 
commenced  work  for  the  substitu- 
tion of  electricity.  Tracy  v.  Troy 
&  Lansingburgh  R.  Co.,  54  Hun  (N. 
Y.),  550,  3  Am.  Elec.  Cas.  227,  7  N. 
Y.  Supp.  892. 


COMPENSATION    CONTINUED. 


§340 


xVgaiu  in  a  later  case  in  this  State  it  is  decided  by  tlie  court 
of  appeals  that  the  use  of  a  city  street  for  the  purposes  of  a 
street  surface  railroad  operated  by  electric  power  imposes  an 
added  burden  upon  the  property  rights  of  the  owners  of  the  fee, 
subject   to    the    public    easement    for    street    purpose."     This 


"!'  Peek  V.  Sehenectady  Railway- 
Co.,  170  N.  Y.  298,  63  N.  E.  357. 
The  court  said  in  the  course  of  its 
opinion:  "'The  primary  and  most 
important  question  involved  upon 
this  appeal  is  whether  the  use  of  a 
city  street  for  the  purposes  of  a 
street  surface  railroad  operated  by 
electric  power,  imposes  an  added 
burden  upon  the  property  rights  of 
the  owners  of  the  fee  subject  to  the 
public  easement  for  street  purposes. 
If  this  were  an  open  question  in  this 
State,  much  could  be  said  to  sustain 
the  contention  of  the  appellant  that 
the  acquisition  of  the  use,  from  the 
owner,  of  the  land  for  a  public 
street,  includes  the  right  to  apply  it 
to  all  the  beneficial  public  uses  for 
which  it  may  be  adapted,  not  only 
at  the  time  of  its  acquisition,  but 
such  as  may  arise  in  future.  It  is 
strenuously  claimed  that  an  electric 
surface  street  railroad  in  a  city,  as 
constructed  and  operated  at  the 
present  time,  in  its  use  by,  and  bj' 
reason  of  its  necessity  to,  the  people 
of  the  municipality  constitutes  an 
essential  feature  not  only  of  public 
use  but  of  street  use,  and  that  such 
means  of  transportation  have  large- 
ly superseded  the  former  use  of 
streets,  and  are  now  the  methods  by 
which  a  great  portion  of  the  people 
are  ti-ansported,  and  hence,  as  the 
street  was  originally  established  for 
the  accommodation  of  the  traveling 
public  the  change  in  methods  of 
transportation  does  not  constitute  a 
new  servitude  but  only  a  new  and 
necessary  method   of  accomplishing 


the  purpose  for  which  the  street  was 
originally  intended,  and  does  not  en- 
title the  owners  of  the  fee  to  addi- 
tional compensation.  This  conten- 
tion is  not  without  force  and  there 
are  not  a  few  authorities  in  other 
jurisdictions  which  sustain  it.  In 
this  State,  however,  the  clear  weight 
of  authority  is  adverse  to  that  con- 
tention." The  court  then  proceeds 
to  cite  Craig  v.  Rochester  City  & 
Brighton  R.  R.  Co.,  39  N.  Y.  404, 
and  numerous  other  cases  which 
recognize  the  doctrine  in  that  case, 
which  was  that  a  horse  railroad 
created  an  additional  servitude,  and 
further  said:  "The  doctrine  of  the 
Craig  case  has  now  become  a  rule  of 
property  which  this  court  cannot  in 
justice  overthrow.  Although  that 
case  was  decided  by  a  divided  court, 
yet  it  is  obvious  that  the  principle 
there  stated  has  since  been  generally 
if  not  universally  recognized  as  the 
law  of  this  State  and  been  followed 
with  great  uniformity  by  its  courts, 
as  will  be  seen  by  reference  to  the 
cases  to  which  we  have  already  re- 
ferred. Therefore,  notwitlistanding 
the  fact  that  many  jurisdictions 
have  held  a  contrary  doctrine,  still, 
a  principle  which  has  been  so  thor- 
oughly engrafted  upon  the  law  of 
our  own  jurisprudence  should  not  be 
lightly  disregarded,"  per  Martin,  J. 
Chief  Justice  Parker  wrote  a  dis- 
senting opinion  in  this  ease,  citing 
Joyce  on  Electric  Law,  §  341,  in 
which  he  says  in  part:  "I  do  not 
disagree  with  my  associates  as  to 
the  scope  of  the  decision   in  Craig 
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decision  wliicli  was  rciHlcrcd  in  nlxdicnce  t<>  llio  doftriuo  <»f 
stare  <loeisis  is  followe*!  in  a  later  ease  in  the  same  e(.urt 
wlierein  it  is  declared  that  though  the  decision  is  in  (-..ntiiet 
with  the  rule  adopted  in  most  other  jurisdictions  ''  yet,  as  that 
case  was  most  carefully  and  thorougldy  examined  and  con- 
sidered and  the  conclusion  reached  that  we  should  a<lhere  to 
the  former  decision  of  this  court  upon  the  suhject,  that  decision 
must  now  be  regarded  as  final  and  conclusive,  not  to  he  over- 
ruled and  avoided,  even  by  indirection."'^  In  Nebraska,  also, 
it  is  lield  that  the  erection  of  poles  for  a  trolley  are  an  ad- 
ditional servitude."^® 

§  341.  Electric  street  railway  —  Not  additional  burden  — 
Conclusion. —  In  determining  the  rights  of  abntting  owners  in 
case  of  the  occupation  of  streets,  the  princi})al  (piestion  for 
consideration  is:  what  are  j)roper  street  uses?  Are  they  such 
uses  by  such  means  merely  as  were  in  contemi)lation  or  in 
vogue  at  the  time  of  the  dedication  or  taking  of  the  streets? 
Streets  are  for  the  purpose  of  travel,  giving  to  the  j)nl)]ic  the 
right  of  free  passage.  But  the  old  methods  of  carrying  out  this 
purpose  are  not  suitable  to  the  needs  of  the  communities  of 
to-day.  What  were  small  towns  or  villages  have  grown  to  be 
large  business  and  commercial  centers,  with  greatly  increased 
})opulations,  extending  over  large  areas.  With  these  changes, 
as  they  were  gradually  brought  about,  came  new  necessities  and 
requirements  of  the  public.  More  advanced  methods  of  tran- 
sit were  needed  between  different  sections  of  the  same  com- 
munity, and  thus  horse  railways  were  introduced.  This  use 
and  occupation  of  the  streets  has  been  held  not  to  be  an  ad- 
ditional servitude,**"  and  yet  this  method  of  travel  could  nov(>r 

V.  Rochester  C.  &  B.  R.  R.  Co.,  39  legal  ground  of  complaint,  thus  put- 

N.  Y.  404.  nor  do  they  disagree  with  ting    this    court    in    line    with    the 

my  contention  that  that  decision  was  courts  of  other  States  in  this  coun- 

a    mistake.     If    the    question    were  try." 

now  presented  to  this  court  for  the  78  Paige    v.    Scl)eno(tady    Railway 

first  time  it  would  undoubtedly  hold  Co.,  178  X.   Y.   102,    lOn,  70   N.  E. 

that  the  operation  of  a   street   sur-  213,  per  Martin,  J. 

face  railroad  for  the  accommodation  "»  Jaynes  v.  Omaha  St.  Ry.  Co.,  53 

of    passengers     is     a     proper     use.  Neb.   631,   39  L.   R.   A.   751,    74  N. 

against  which  the  owner  of  the  fee  W.  G7. 

to  the   center  of  the   street   has   no  so  See  §  335,  herein. 
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have  been  in  contemplation   at  the  time  of  fhe  dedication  or 
taking  of  many  of  the  streets  snhsequentlj  occupied   for  this 
purpose.     Yet  the  courts  in  these  cases  held  that  such  railways 
were  not  an  additional  burden,  since  the  primary  use  of  the 
streets  was  for  the  pui-pose  of  travel,  and  that  this  use  was  not 
eonfined  to  means  in  vogue  at  the  original  taking  or  dedication 
as  a  street,  but  that  it  was  subject  to  such  new  means  as  the 
necessities  of  the  community  might  require.     Horse  railways 
have  now  to  an  extensive  degree  been  supplanted  by  electric 
street  railways.     To  these  latter  many  objections   have  been 
raised,  additional  to  those  raised  at  the  time  of  the  introduction 
of  horse  railways.^^     Yet,  again  the  courts,  always  having  in 
view  the  fact  that  the  streets  were  primarily  for  the  purposes 
of  travel,  have  applied  the  same  reasoning,  and  the  conclusion, 
as  supported  by  the  decisions  of  the  courts  of  nearly  all  the 
States,  clearly  sustains  the  rule  that  the  use  and  occupation  of 
the  streets  by  electric  street  railways,  involving,  in  addition  to 
the  laying  of  tracks,  the  erection  of  poles  and  wires,  is  not  an 
achlitional  servitude,  entitling  the  abutting  owner  to  compensa- 
tion, where  done  in  pursuance  of  statutory  authority  and  in 
compliance  with  statutory  requirements.^^ 


SI  See  §  3.1fi.  herein. 

8-*  See,  in  addition  to  cases  cited  in 
§§  335a-33na,  tlie  following,'  cases. 
Connect icii I :  Canastota  Knife  Co. 
V.  Newington  Tramway  Co.,  69 
Conn.  14G,  .30  Atl.  1107.  Tndiami: 
Cliicago  &  Calumet  Terminal  Ry. 
Co.  V.  Wliitinj^,  Hammond  &  East 
Cliicago  St.  i;y.  Co.,  i:5!)  Ind.  207, 
5  Am.  Elec.  Cas.  230,  3S  N.  E.  604. 
loirn:  Snyder  v.  Fort  Madison  St. 
Vx.  Co.,  105  Iowa,  284,  75  N.  W.  179, 
41  L.  R.  A.  .345,  11  Am.  &  Eng. 
R.  Cas.  (X.  S.)  53.  Kentucky: 
Loui.sville  Ragging  IMfg.  Co.  v.  Cen- 
tral Pas.  Ry.  Co.,  95  Ky.  50,  4  Am. 
Elec.  Cas.  202,  23  S.  W.  592. 
Maine:  Taylor  v.  Portsmouth,  K.  & 
Y.  St.  Ry.  Co.,  91  Me.  193,  39  Atl. 
560.  Maryland:  Koch  v.  North 
Ave.  Ry.  Co.  of  Baltimore  City,  75 
Md.  222,  4  Am.   Elec.  Cas.    153,  23 


Atl.  403,  holding  that  abutting 
owner  was  not  entitled  to  an  in- 
junction restraining  an  electric  rail- 
way from  constructing  its  line 
where  the  permission  of  the  munici- 
pal authorities  had  been  obtained 
pursuant  to  statutory  authority, 
since  the  use  was  not  a  new  servi- 
ttide.  Massachusetts:  Howe  v. 
West  End  St.  Ry.  Co.,  107  Mass. 
40,  44  N.  E.  380;  Dean  v.  Ann  Ar- 
bor St.  Ry.  Co.,  93  Mich.  330,  4 
Am.  Elec.  Cas.  172,  refusing  injunc- 
tion restraining  construction  of 
electric  street  railway.  Missouri: 
I'lacke  V.  Union  Depot  R.  Co.,  140 
Mo.  034,  41  S.  W.  915.  Xew  Jer- 
sey: Roebling  v.  Trenton  Pass.  Ry. 
Co.,  58  N.  J.  L.  066,  34  Atl.  1090, 
33  L.  R.  A.  129,  4  Am.  &  Eng. 
R.  Cas.  (N.  S.)  392,  5  Am.  Elec. 
Cas.   136,  granting       motion  to  va- 
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§  342.  Electric  railway  —  Rural  highway. —  'jlic  <li^tiii(ti..ii 
is  made  by  the  courts  of  one  Stiitc,  that  uliilc  an  clcotric  rail 
way  is  not  an  additional  scn'itudc  upon  tlir  city  streets,  yet  that 
n})on  a  rural  lii<;li\vay  it  is,  and  that  the  abuttin<^  owner  in  the 
latter  case  is  entith'd  to  eonipensation.**"''  And  in  a  ease  in 
Wisconsin  it  is  liekl  that  an  electric  ])assonger  railroad  is  an  ad- 


catf  stay  of  proceeding  isaiu'd  at 
suit  of  abutting  owner.  Stati-, 
Kcnnelly  v.  Mayor  and  Aldernn-n  of 
Jersey  City  and  North  Hudson 
County  Ry.  Co.,  57  J.  L.  20;J,  .10 
Atl.  521,  26  L.  R,  A.  281,  5  Am. 
Elec.  Cas.  147;  West  Jersey  R.  ("n. 
V.  Camden,  Gloucester  &  Woodbury 
Ry.  Co.,  52  N.  J.  Eq.  31,  5  Am.  Elec. 
Cas.  r.m,  29  Atl.  423,  dissolving  in- 
junction restraining  erection  of  trol- 
ley across  steam  railroad.  In  ref- 
erence to  the  speed  the  court  said: 
"  Its  capacity  for  speed  is  great, 
but  that  is  subject  to  n)uniei|)al 
control."  Patcraon  Ry.  Co.  v. 
Grundy,  51  N.  J.  Eq.  213,  4  Am. 
Elec.  Cas.  173,  36  Atl.  788.  Ohio: 
Cincinnati  Inclined  Plane  Ry.  Co. 
V.  City  &  Suburl)un  Tel,  Assn..  48 
Ohio,  390.  3  Am.  Elec.  Cas.  443; 
Sanfleet  v.  Toledo,  10  Ohio  C.  C. 
460;  Simmons  v.  City  of  Toledo.  8 
Ohio  C.  C.  535,  5  Am.  Elec.  Cas. 
152;  Mt.  Adams  &  Eden  Park  In- 
clined Ry.  Co.  V.  Winslow,  3  Ohio 
C.  C.  425,  2  Am.  Elec.  Cas.  2()2; 
Sells  V.  Columbus  St.  Ry.  Co. 
(Ohio)  28  Week.  Law.  Bull.  172,  4 
Am.  Elec.  Cas.  163;  Pelton  v.  East 
Cleveland  R.  Co.,  22  Week.  Law 
Bull.  G7,  3  Am.  Elec.  Cas.  215. 
Pennsylvania:  Fox  v.  Catharine  & 
Bainbridge  St.  Ry.  Co.,  12  Penn.  Co. 
Ct.  Rep.  180,  4  Am.  Elec.  Cas.  158; 
Commonwealth  v.  Westchester,  9 
Penn.  Co.  Ct.  Rep.  542,  3  Am.  Elec. 
Cas.  326;  Patterson  v.  Pittston  (C. 
P.),  8  Kulp.  (Penn.)  530;  Buffalo, 
etc.,    Ey.    Co.    v.    Dubois    Traction 
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Pass.  i:y.('o.  (  Penn.  Sup.  Ct.,  1892), 
24  Atl.  179.  4  Am.  Elec.  las.  JIT: 
Gillott  V.  Westchester  &,  Media  l!y. 
Co.  (Penn.),  2  Penn.  Dist.  Rep.  4."), 
4  Am.  Elec.  Cas.  100.  Ttnmxsie: 
East  Tenn.  Teleph.  Co.  v.  Knoxvillc 
R.  Co.  (CJi.  Ct.,  Tenn.,  1H90),  3  Am. 
Elec.  Cas.  400.  Texas:  Limburger 
' .  San  Antonio  Rapid  Tran.  St.  Ry. 
(  o.  (Te.\.  Sup.  Ct.,  1S95),  5  Am. 
Elec.  Cas.  156.  Utah:  Dooly  Block 
V.  Salt  Lake  City  Rapid  Transit  Co.. 
9  Utah.  31.  33  Pac.  229.  8  Am.  R. 
&  Cor[).  Cas.  327.  4  Am.  Elec.  Cas. 
193. 

«■'  Penn.  R.  Co.  V.  Montgomery 
County  Pass.  Ry.  Co..  167  Penn.  St. 
62.  5  Am.  Elec.  Cas.  166,  31  Atl. 
468.  The  court  said:  "The  land 
taken  for  streets  in  cities  and  bor- 
oughs is  in  the  exelusive  possession 
of  tlie  municipality,  which  may  use 
the  footway  as  well  as  the  cartway 
for  any  urban  servitude  without 
further  compensation  to  the  lot  own- 
ers. •  •  •  jt„t  the  easement  ac- 
quired by  the  public  by  proceed- 
ings under  the  road  laws,  is  an  ease- 
ment for  passage  only,"  per  Mr. 
Justice  Williams.  The  court  then 
referred  to  distinction  between  ur- 
ban and  suburban  servitudes  and 
spoke  of  a  street  railway  as  "an 
urban  servitude  to  which  suburban 
property  had  not  been  subjected  by 
law  up  to  this  time."  Philadelphia 
&  T.  R.  Co.  V.  Philadelphia  &  B. 
Pass.  R.  Co.  (C.  P.),  6  Penn.  Dist. 
R.   269. 
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ditional  servitude  on  a  country  highway,  and  that  the  consent 
of  the  abutting  owners  and  the  payment  of  compensation  is 
necessary.^"*  In  a  case  in  Maryland,  however,  where  an  abut- 
ting owner  on  a  turnpike  road  sought  to  obtain  an  injunction 
restraining  the  construction  of  an  electric  railway  along  such 
road,  the  application  was  refused,  the  court  holding  that  no  ad- 
ditional servitude  was  created,  entitling  him  to  compensation.^^ 
And  a  similar  conclusion  is  reached  in  a  later  case  in  this 
State.^^  And  in  a  recent  case  in  Kentucky  it  is  decided  that  an 
electric  railway  upon  a  rural  highway  does  not  constitute  an  ad- 
ditional servitude  for  which  the  abutting  owner  is  entitled  to 
compensation.^'^  And  in  a  case  in  Xew  Jersey  an  application 
was  made  for  an  injunction  to  restrain  the  construction  of  an 
electric  railway  along  the  public  highway.  The  abutting  owner 
claimed,  among  other  things,  tliat  the  railway  would  create  an 
additional  servitude  on  his  land,  but  the  court  refused  to  grant 
an  injunction  on  this  ground  alone,  since  the  question  had  never 
been  adjudicated  in  this  State.  The  court  cited  the  Pennsyl- 
vania case  to  which  we  have  referred  in  this  section,***  and  said : 
"  We  have  no  siniiliar  decision  in  this  State  regarding  the  servi- 
tude imposed  under  our  road  laws.  The  question,  therefore,  as 
I  have  stated,  is  an  unsettled  one.     Whether  or  not  then  the 

H4  Zeliron  v.  Milwaukee  Elec.  R.  &  way.     This  road   will   illustrate  the 

L.    Co.,    1)9    Wis.    83,    41    L.    R.    A.  progress  that  has  been  made  within 

575,  67   Am.   St.   K.   844,   74   N.   W.  the  past  century.     At  first  it  was  a 

538.  poorly  constructed  dirt  road.     Then 

85  Green  v.  City  &,  Suburban  Ky.  it  became  a  turnpike.     Then  part  of 

Co.  &  Bait.   &  Yorktown  Turnpike  its  right  of  way  was  occupied  by  a 

Road    (78  Md.  294),  28  Atl.  620,  4  horse-car  railway  which,  in  its  turn. 

Am.     Elec.    Cas.     206.     The    court  must  now  give  way  to  an  improved 

said:    "It    is    doubtless    true    that  method    of   travel    on    public    high- 

neither  the  legislature  of  1787,  nor  ways,"  per  Boyd,  J. 

the  property-owners  from  whom  the  so  Lonaconing  M.  &  F.  Ry.  Co.  v. 

lands  on  which  the   road   is    built  Consolidated  Coal  Co.,  95  Md.  630, 

were     obtained,     contemplated     the  53   Atl.  420. 

building  of  a  railway  on  this  road,  »'  Georgetown  &  Lexington  Trac- 
especially  one  on  which  cars  were  to  tion  Co.  v.  Mulholland,  25  Ry.  Law 
be  moved  by  the  use  of  electricity;  R.  578,  76  S.  W.  148. 
but  it  is  equally  true  that  the  law  ss  Pennsylvania  R.  Co.  v.  Mont- 
would  not  require  this  to  be  contin-  gomery  County  Pass.  Ry.  Co.,  167 
ued  as  a  'dirt  road'  simply  Iiccause  Penn.  St.  02,  5  Am.  Klec.  Cas.  106, 
it  was  originally  constructed  in  that  31  Atl.  468. 
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servitude  exists  is  unsettled,  aiul,  therefore,  in  doubt,  and  it 
follows  it  is  doubtful  whether  the  eonipluinuut  has  such  a  j)ro|)- 
erty  right  as  he  seeks  to  have  protected  by  the  inj\inctiou  he 
asks  for.**"  In  a  later  case,  however,  in  this  State  the  question 
canio  before  the  court  direetly  for  adjudication  and  it  was  de- 
cided that  a  line  of  jtasscniicr  railway  to  be  operated  by  elec- 
tricity uj)on  a  count I'v  liijihway  did  not  constitute  an  additional 
servitude  u[)on  the  land  of  the  abuttin<;  owijer,  who  owns  to  the 
middle  of  the  road.""  Certainly  there  is  much  ro(»m  for  argu- 
ment on  each   side.      We   have  again   the   distinction  between 


8»  Bordf n  v.  Atlantif  lii;,'liliniil>!. 
l?cd  Bank  &  Long  Urancli  Klec.  Ry. 
Co.  (N.  J.  Ch.  Ct.,  1895).  5  Am. 
Elec.  Caa.  183,  per  McGill,  Cli.       . 

"•>  Elirct  V.  Camden  &  Tit-nton  H. 
U.  Co.,  Gl  N.  J.  Eq.  171,  47  Atl. 
562,  7  Am.  EIoc.  Cas.  383.  In  this 
case  a  t)ill  was  filed  to  enjoin  tlic 
eonstruition  of  the  road  in  front 
of  eo)iipIainant's  property,  and  tlie 
(|ii(sti()n  was  raised  by  demurrer 
vvliellier  such  a  railway  constituted 
an  adtlitional  servitude  upon  tho 
land  of  the  ei)iii])lainant  who  was 
an  abuttinj;  owner.  The  court,  how- 
ever, reached  the  conclusion  given 
in  the  text  and  declared  that  no 
ground  for  relief  was  stated  in  the 
bill.  In  the  consideration  of  the 
question  it  was  said:  "The  features 
of  such  a  road  are  that  its  tracks 
are  laid  so  as  not  to  interfere  with 
the  use  of  the  surface  of  the  road 
by  other  vehicles;  that  its  cars  are 
of  such  size,  and  run  at  such  a 
speed,  as  not  to  interfere  with  other 
traffic;  that  such  stops  are  made  as 
will  accommodate  those  living  along 
tlie  line  of  the  road.  So  used,  I  do 
not  perceive  the  least  difference  in 
the  adaptability  of  such  a  road  to 
the  uses  of  a  highway,  whether  it 
be  a  country  road  or  a  municipal 
street.  Its  design  is  to  serve  the 
primary     i)iirposcs    of    a     liigliway, 
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n.unely,  to  enable  people  to  puss 
from  one  place  to  anotlier.  If  a 
distinction  is  to  be  drawn  l)etween 
the  highways  and  streets ,  u[)<ui 
wliat  line  shall  they  be  distin- 
guished? If  density  of  populatimi 
alimg  the  highway  is  to  be  the  cri- 
terion, how  clusely  must  the  houses 
stand?  Must  they  be  within  50 
feet,  50  yards,  or  500  yards,  to  de- 
stroy the  right  of  an  abutting  owner 
to  damages?  If  the  test  is  to  be  a 
corporate  test,  and  all  roads  lying 
within  townships  to  be  within  one 
class,  and  all  roads  within  otiier 
municipalities  within  tlie  oilier 
class,  what  is  the  substantial  basis 
of  difTerence?  1  can  perceive  none. 
Then,  again,  as  pointed  out  by  Vice 
Chancellor  Grey  in  his  ojjinion 
when  this  case  was  before  him  upon 
a  rule  to  show  cause  why  an  in- 
junction should  not  issue,  a  rural 
community  in  a  short  time  may  be- 
come an  urban  community,  and  thus 
the  abutter  upon  a  highway,  who 
now  has  a  right  to  damages  for  the 
location  in  front  of  his  premises  of 
a  street  railway,  the  next  year  may 
be  stripped  of  that  right  by  the  fact 
that  neighbors  have  built  in  his 
vicinage,  or  because  the  lines  of  a 
borough  have  been  extended  so  as 
to  include  liis  property,"  per  Reed, 
V.  C. 
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urban  and  surburban  servitudes.^^  The  only  right  which  the 
public  acquires  in  a  rural  highway  is  that  of  free  passage.  Is 
this  such  a  limitation  upon  the  rights  of  the  public,  or  in  other 
words,  such  a  reserved  right  in  the  abutting  owners,  as  to  ex- 
clude the  use  of  the  highway  by  an  electric  railway,  without 
compensation  to  them  ?  We  can  conceive  cases  where  such  a 
railway  would,  without  doubt,  be  an  additional  burden.  Let 
us  take  for  instance  an  electric  railway  running  from  to^vn  to 
towTi,  at  a  high  rate  of  speed,  merely  for  the  purpose  of  mak- 
ing a  connecting  line,  and  making  no  stops  between  towns  for 
passengers  to  board  the  car  or  alight  therefrom.  Or  again,  sup- 
pose such  a  railway  was  merely  for  the  conveyance  of  baggage, 
freight  and  merchandise.  In  either  of  these  cases  there  would 
probably  be  held  to  be  an  additional  servitude.  On  the  other 
hand,  however,  take  the  case  of  a  trolley  on  a  rural  highway, 
stopping  whenever  a  passenger  wishes  to  alight,  or  an  intending 
passenger  desires  to  board  the  car,  enabling  persons  living  along 
the  line  of  the  railway  to  make  quick  connections  with  the 
nearby  towns,  either  for  the  purpose  of  going  and  returning 
from  work  or  business ;  or  to  make  necessary  purchases,  or  pos- 
sibly for  pleasure.  Have  we  not  in  this  a  use  of  the  highway 
within  the  original  purposes  of  its  dedication  or  appropriation 
as  a  highway  ?  Is  this  not  a  use  for  the  benefit  of  the  persons 
living  along  such  highway  ?  ^^  Although  the  purpose  of  the 
dedication  or  taking  is  for  travel  to  and  fro,  yet  the  exercise 
of  such  right  cannot  be  confined  to  passage  on  foot  or  in  such 
vehicles  as  were  kno^\^l  at  the  time  of  the  original  appropria- 
tion. In  view  of  the  primary  fact  that  a  highway  is  for  the 
purpose  of  travel,  we  incline  to  the  opinion  that  an  electric 
railway,  upon  a  rural  highway,  when  its  construction  is  sucli 
that  it  does  not  exclude  otiier  travel  therefrom,  or  render  it 
dangerous  or  unsafe,  and  the  railway  is  so  operated  that  all 
persons  living  along  the  line  of  such  highway  may  use  the 
cars  for  passage  to  and  fro,  does  not  constitute  an  additional 
burden,  entitling  the  abutting  owners  to  compensation. 

§  342a.     Electric    railway    over    city    streets  —  Interurban 
service. —  In  a  case  in  Wisconsin  a  distinction  is  made  between 

ni.Sw  §§  295  and  331,  heieiu.  '•- Williams  v.  City  Elee.  Ry.  Co.. 

41  Fed.  55G,  3  Am.  Elec.  Cas.  233. 
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the  use  of  a  street  for  tlio  purpose  »jf  earn'inp  passengers  ]>e- 
tween  y)oints  within  tlie  city  and  tiio  use  of  a  street  by  an  elee- 
trie  street  railway  for  interurhan  tralhe  and  it  is  deeiihMl  tluit 
while  the  tornier  use  is  a  hunlen  eonteniphited  by  tiio  original 
taking  of  the  land  and  that  the  ahutting  owner  is  not  entitled  to 
c'onijK'nsation,  the  latter  is  the  exercise  of  a  right  different  from 
the  right  of  passage  by  the  public  and  the  company  is  re(piire<l 
to  make  compensation  to  the  abntring  owners  for  such  use.  In 
the  first  case  in  which  this  question  arose  it  appeared  that  the 
railway  company  operated  interurhan  trains  over  country  high- 
ways, between  two  cities,  thence  on  its  street  railway  tracks 
through  one  city  and  then  again  nj)on  country  highways  to  a 
point  several  miles  distant.  An  action  was  commenced  by  sev- 
eral abutting  owners  to  abate  and  remove  the  tracks  and  other 
appliances  of  the  street  railway  in  fro!it  of  their  premises  and 
to  restrain  the  further  obstruction  or  interference  therewith 
and  it  was  decided  that  the  defendant  was  entitled  to  have  the 
])laintitrs  complaint  dismissed.  From  this  judgment  the  ])lain- 
tiff"  appealed  and  upon  the  a])peal  the  court  deci<led  as  above, 
reversing  the  judgment  of  the  lower  court.''"'  This  (|uestion  is 
again  considercMl  in  a  later  case  in  this  State  where  it  apj)ean'(l 
that  the  int(M-urban,  and  no  other,  cars  were  used  by  a  railway 
company  for  doing  the  city  street  raili-o;id  business  ajid  for  the 
trans|)orlation  of  j)assengers  within  the  city  limits  and  it  was 
again  decided  that  the  use  of  city  streets  for  internrban  traffic 
constituted  an  additional  burden  upon  the  land  of  the  abutting 
((wners  in  the  city  streets  for  which  they  were  entitled  to  com- 
])cnsation.  The  court  said :  ''  Since  this  use  is  in  no  way 
predicated  on  the  public  right  to  the  use  of  the  street,  defendant 
can  so  occupy  it  under  no  other  authority  than  the  one  granted 
to  it  as  an  agency  for  conducting  a  transportation  business,  in 
accordance  with  which  it  may  condcnm  property  to  secure  a 
right  of  way.  In  these  respects  its  rights  and  liabilities  are 
like  those  of  a  commercial  railroad  and  when  to  conduct  its 
interurhan  railroad  business  it  ai)propriated  the  street  in  front 
of  plaintiff's  property  it  was  a  taking  of  plaintiff's  private  prop- 
erty for  a  public  purpose  for  which  she  is  entitled  to  compcnsa- 

'••3  Younkin    v.    Milwaukee    Light,      H.  &  T.  Co.,  120  Wis.  477,  98  N.  W. 
215. 
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tion  under  the  rules  governing  the  exercise  of  this  right  by  com- 
mercial railroads."  ^^ 

^  :][:\.  Electric  railway  —  Connecting  line  between  cities  — 
Transportation  of  merchandise. —  The  construction  of  an  electric 
railway  through  the  streets  of  a  village  for  the  purpose  of 
forming  a  connecting  line  between  cities,  to  be  used  not  only 
for  conveyance  of  passengers,  but  also  of  merchandise  and  bag- 
gage, is  a  new  servitude  for  which  the  abutting  owner  should  be 
compensated.^^  While  it  is  a  generally  accepted  doctrine  that 
an  electric  railway  on  the  streets  of  a  city  for  the  carriage  of 
passengers  only  does  not  create  an  additional  burden  entitling 
the  abutting  owner  to  compensation, ''''  yet  such  a  railway 
company  cannot  also  undertake  the  transportation  of  merchan- 
dise over  its  tracks  and  defeat  the  right  of  an  abutting  owner 
by  the  fact  that  it  carries  passengers  also.  By  undertaking  the 
transportation  of  freight  or  merchandise  the  road  becomes  a 
commercial  railroad,  the  operation  of  whicli  creates  an  addi- 
tional burden.  This  question  is  considered  at  length  in  a  recent 
case  in  Illinoi;^  wliore  an  abutting  owner  brought  a  bill  for  an 
injunction  to  restrain  the  construction  of  an  electric  railroad  in 
the  street  on  the  ground  that  it  was  a  commercial  railroad  and 
constituted  an  additional  servitude,  upon  his  fee  to  the  center 
of  the  street  for  which  he  had  not  been  compensated  or  no 
condemnation  proceedings  instituted.  The  ordinance  granting 
the  right  to  the  company  authorized  the  carrying  of  one  kind  of 
froight.^^  The  court  declared  that  such  a  road  was  a  commercial 
road  within  the  meaning  of  that  term  and  was  not  the  less  so 
because  it  was  confined  to  the  carriage  of  one  kind  of  freight ; 
and  it  M^as  decided  that  being  a  commercial  railroad  it  consti- 

»*  Abbott  V.  Milwaukee  Light,  H.  gors    and    their    ordinary    baggage, 

&  T.  Co.,    (Wis.,   1906),   106  N.   W.  United   States   mail,   express,   milk; 

523,   per   Siebecker,  J.  and  the  cars  and  carriages  for  that 

05  Chicago   &   N.    W.    Co.    v.    Mil-  purpose  shall   be  of   the   style    and 

waukee,  R.  &  K.  E.  R.  Co.,  95  Wis.  class  ordinarily   used  on  such   rail- 

561,    37    L.    R.    A.    856,    70    N.    W.  ways    in    other    cities.     No    freight 

678.  shall  be  carried  by  said  grantee,  its 

98  See  §§  336-341,  herein.  successors  or  assigns,  excepting  such 

97  The    ordinance    contained    this  as   is   used   in   the   construction    of 

provision:     "The    said    tracks    and  their  road  within   the  limits  of  the 

railway?  shall  be  used  for  no  other  city  of  Aurora." 
purpose   than   to    transport   passen- 
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tuted  a  new  and  additional  sen'itudo  and  that  the  abutting 
owner  being  the  owner  of  the  fee  of  the  street  to  the  center 
thereof  was  entitled  to  an  injunction."®  So  in  a  case  in  Wis- 
consin the  court  said  that  it  would  admit,  for  the  purpose  of 
the  case,  that  a  railway  authorized  to  carry  freight  as  well  as 
passengers  becomes  a  commercial  raiload  instead  of  a  street  rail- 
road, and  that  such  a  railroad,  when  laid  in  a  street,  be- 
comes an  additional  burden  on  the  fee,  and  cannot  be  laid 
without  the  consent  of,  or  compensation  made  to,  the  adjoining 
property  owners.®^  A  similiar  conclusion  is  also  reached  in 
a  case  in  Texas.^  In  a  case  in  Indiana,  however,  it  has  been 
decided  that  a  street  railway,  the  cars  of  which  are  to  bo 
designated  as  express  and  passenger  cars,  the  former  to  be  used 
exclusively  for  hauling  light  express  matter,  passenger  baggage 
and  United  States  mail  docs  not  constitute  an  additional  bunion 
for  which  an  abutting  lot  owner  on  a  city  street  is  entitled 
to  compensation.^ 

sation  to  be  assessed  and  paid  or 
tenderod  to  tlie  owners  of  al)iitting 
lots  befoie  the  street  can  be  law- 
fully appropriated  and  used  for  the 
purposes  of  such  a  railroad?  The 
only  basis  for  a  claim  for  compensa- 
tion is  the  circumstance  that  the 
interurban  railroad  is  intended  for 
the  transportation  of  persons,  bag- 
gage,  light  express  matter,  and 
United  States  mail  matter  to  places 
outside  the  city  of  Ft.  Wayne,  and 
at  greater  or  less  distances  there- 
from. *  *  *  Rapid  and  cheap 
transportation  of  passengers,  light 
express  and  mail  matter,  between 
neighboring  towns  and  cities  may 
be  quite  as  necessary  and  as  largely 
conducive  to  the  general  welfare  of 
the  places  so  connected  and  then- 
inhabitants  as  the  like  conveniences 
within  the  town  or  city.  Where 
such  transportation  is  furnished  by 
an  interurban  electric  railroad  op- 
erated under  the  conditions  and  re- 
strictions contained  in  the  agree- 
ment between  the  appellee  and  the 


!»8  Wilder  v.  Aurora,  De  Kalb  &. 
R.  E.  T.  Co.,  216  111.  4!):5,  7.5  X.  E. 
194. 

!>»  Linden  Land  Co.  v.  Milwaukee 
Electric  R.  &  L.  Co.,  107  Wis.  403, 
r)ll,  8.3  N.  W,  851,  per  Winslow,  ,1. 

1  Risehe  v.  Texas  Transp.  Co.,  27 
Tex.  Civ.  App.  33,  66  S.  W.  324. 

2  Mordhurst  v.  Ft.  Wayne  &  S. 
W.  Tr.  Co.j  163  Ind.  268,  71  N.  E. 
642,  66  L.  R.  A.  105.  The  court 
said  in  this  case:  "  If,  then,  the  in- 
juries or  inconveniences  sustained 
by  the  owners  of  lots  abutting  on  a 
street  on  which  an  interurban  elec- 
tric railroad  is  constructed  are 
neither  different  from  those  result- 
ing from  the  construction  and  op- 
eration of  an  ordinary  street  elec- 
tric railroad,  no  greater  in  degree, 
and  if  the  latter  is  held  not  to  be 
an  additional  burden  upon  the 
street  entitling  abutting  lot  owners 
to  compensation  upon  what  ground 
can  it  be  asserted  that  the  proposed 
interurban  railroad  is  such  an  addi- 
tional   burden    as    requires    compen- 
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§343a.  Electric  railway  —  Transportation  of  merchandise  — 
Constructed  entirely  on  one  side  of  highway.—  In  a  case  in  Ohio 
It  has  also  been  decided  that  the  construction  and  operation 
of  an  electric  railway  along  a  rural  highway,  the  company  be- 
ing authorized  to  carry  merchandise,  is  an  additional  burden. 
Another  element,  however,  entered  into  and,  in  part,  controlled 
the  determination  of  the  court  in  this  case,  as  it  appeared  that 
tlie  railway  was  constructed  entirely  on  the  side  of  a  public 
highway,  next  to  the  abutting  improved  farms  ow^led  and  oc- 
cupied by  the  plaintiffs,  and  entirely  between  their  lands  and 
the  traveled  part  of  the  highway.  The  company  had  authority 
to  run  an  unlimited  number  of  cars  and  trains  for  the  carry- 
ing of  passengers  and  the  transportation  of  freight,  express 
.  matter  and  government  mail.  Both  of  these  elements  are 
considered  by  the  court,  which  reached  the  conclusion  that  the 
railway,  both  on  account  of  its  manner  of  construction  and  the 
fact  that  it  was  authorized  to  carry  merchandise,  constituted  an 
additional  burden.^ 

§  344.  Motive  power  does  not  determine  question  of  servitude 
and  compensation.—  It  is  not  the  motive  jmwer  which  deter- 
mines Avhether  a  railway  upon  the  streets  is  an  additional 
servitude,  entitling  the  abutting  owner  to  compensation,  but 
it  is  the  nature  of  the  use  and  the  mode.-*     So  it  is  said  that  a 

city  of  Ft.  Wayne,  we  do  not  think  nally  intended  uses.  The  whole  bur- 

the   construction   and    operation    of  den  of  the   railway  with   all  of  its 

such   a  railroad   in   sucli   a   manner  authorized  appurtenances,  is  thrown 

constitutes   an   additional    servitude  entirely  upon  the  side  of  the  public 

upon  the  street  which  entitles  abut-  road   next   to    tlie    piaintiflfs'    lands, 

ting  property  owners  to  compensa-  and  between  them  and  the  traveled 

tion,"  per  Dowling,  J.  part  of  the  roadway.     The  nature  of 

3  Schaaf  v.   Cleveland,  Medina  &  that  burden  is  not  different  in  any 

S.  Ry.  Co.,  66  Ohio  St.  215,  64  N.  E.  material  respect  from  that  imposed 

145.     The  court  said:  "  In  our  opin-  by   the   construction    and   operation 

ion  the  construction  and  operation  of  a  steam  railroad,"  per  Williams, 

of  a  railroad  as  authorized  and  pro-  J.     See    §    373,    c.    herein, 
posed,  must  necessarily  constitute  a  4  Williams  v.  City  Elec.  Ry.  Co., 

serious  obstruction  to  the  plaintiff's  41  Fed.  556,  3  Am.  Elec.  Cas.  231; 

use    of    the    public    highway    as    a  Jaynes  v.  Omaha  St.  R.  Co.,  53  Neb. 

means  of  access  to  their  farms,  and  631,    74   N.    W.    67,   39   L.    R.    751; 

an   additional    burden   on   the   high-  Sells     v.     Columbus     St.     Ry.     Co. 

way   not  contemplated  in   its  origi-  (Ohio,   1892),  28   Week.  Law  Bull. 
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St  reel  railway  may  be  operatod  by  "  animal  powcr,^  stoam,  cloc- 
tric-ity,  cable,  Hrebss  oii_<;iiu's  or  enmj)n'ssc<l  air."  ^ 

§  ;j4r).  Change  of  motive  power  — No  additional  burden. — 
Tbo  cliaii^c  (.f  tiic  motivf  jxAvi-r  <>f  a  sired  railway  In.iii  ani- 
mal to  mecbanical,  (1(m-s  not  \)ov  sc  impo.so  a  now  servitiulo,  but 
tends  to  facilitate  tlu;  use  of  tlie  street  as  a  publie  way."  So 
Avhcre,  under  proper  le<;islative  and  munieii>al  sanction,  a  street 
railway  cbanged  its  system  from  a  sin.^le  track  borse  railway 
to  a  double  track  electric  railway,  tbe  abutting'  owner  was  beld 
not  entitled  to  compensation,  on  tbe  j,n-ound  of  its  bemu'  an  ad- 
ditional servitude.' 

§  346.  Injury  to  right  of  access  —  Injunction. —  .Mtlioiiiib 
an  electric  street  railway  creates  no  adtlitional  servitude,^  yet 
it  must  be  so  constructed  as  not  to  imi)air  tbe  abuttiuii"  owners' 
easements  of  access,  lijrbt  and  air,  for  if  it  is  not  so  constructed, 
and  tbere  is  a  nuiterial  impairment  of  such  an  easinnent,  an 
ad.litional  burden  will  be  created,  entitliufj:  tbe  abuttinir  owner 
to  comjx'usation.-'  So  wliere  there  were  two  tracks  in  the 
street  in  question  and  it  appeared  that  tbe  constnu-tion  ot  a 
third  track  with  the  necessary  ])oles  wouhl  materially  impair 
the  riirht  of  access  of  an  abuttiiiiz-  owner  and  depreciate  the 
value  of  bis  property,  tbe  court  iiraiited  an  injunction  restrain- 
in<r  the  construction  of  such  road.'"  And  an  abuttinjr  owner 
will  be  entitled  to   relief  where  a  street  railway,   in   the  con- 

172,     4     Ami.     VAvv.     Cas.     KiC.     I.a  4   Am.  &   Kii-.    I!,  ("as.    (\.  S.)    Ml; 

(^rosse  City   Raihvay  f...  v.   liijjlMo.  WvUl  v.  Norfolk  City  R.  Co.,  94  Va. 

107  Wis.  .381),  8,3  N.  W.  701,  7  Am.  117.    2G    S.    E.    428,    36    L.    R.    A. 

Elec.  Cas.  300.  274. 

-Williams  v.  City   Klof.    Hy.  Co.,  -  R.id  v.   Norfolk  City   1!.  Co.,  !t4 

41      Fed      .156.     3     Am.     Kloc.     Cas.  Va.   117,   26  S.  E.  428,  36  L.   I!.   A. 
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<•.  Louisville   Bagging   Mfg.   Co.   v.  s  See    §    .341.   herein. 

Central    Passenger    Rv.    Co..    3  Am.  «  Zehren    v.    Milwaukee    Elec.     1!. 

Elec.   Cas.  236,  aflfd.,  05   Ky.  50,  4  &  P.  Co.,  09  Wis.  83,  74  N.  W.  538, 

,  Am.  Elec.  Cas.  202,  23  S.  W.  592 ;  7  Am.  Elec.  Cas.  345. 

Halsey   v.    Rapid    Transit    Ry.    Co.,  lo  Dooly  Block  v.  Salt  Lake  City 

47  N.  J.  Eq.  380.  3  Am.  Elec.  Cas.  Rapid    Trans.    Co.,    9    Utah,   31,    33 

295,  20  Atl.  850;  State,  Roelding  v.  Pac.  229,  8  Am.  R.  Corp.  Rep.  327, 

Trenton   Pass.   R.   Co..   58   N.   J.   L.  4   Am.   Elec.  Cas.    189. 
606,  34   Atl.   1000.  33  L.  R.   A.   129, 
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stniction  of  its  road,  so  changes  the  grade  of  the  street  as  to  in- 
jure his  means  of  access.  ^^     Thus  it  was  so  held  in  a  case  in 
Wisconsin,  where  a  street  railway  company  proposed  to  con- 
struct and  operate  an  electric  street  railway  upon  a  highway 
in  a  country  town  and  for  that  purpose  and  by  the  permission 
of  the  town  authorities,  to  cut  down  the  highway  so  that  an 
abutting  owner's  right  of  access  to  his  property  was  seriously 
impaired.     The  company  contended  that  the  town  board  had 
full  power  to  change  the  grade  of  the  highway   at  pleasure, 
and  without  payment  of  compensation  to  lot  owners  and  that 
the  company  was  simply  acting  as  an  agent  or  employee  of 
the  town  board  in  doing  the  grading,  and  hence  that  the  grad- 
ing could  not  be  considered  us  any  part  of  the  construction  of 
the  railroad,  but  rather  the  exercise  of  the  power  of  the  town 
to  grade  highways.     The  court,  however,  declared  that,  while 
cities   and  other   munioiinil   corporations  were,   under  the   de- 
cisions in  that  State,  end.. wed   with  i)ower  to  alter  tlie  grade 
of  a  street  without  any  liability   to  the  adjoining  lot  owners 
tlierefor,   in    the   absence   of  exi)ress   statutory    i)rovisions   for 
(•oiiipensation,   it  was  doubtful   whether  tcwii   beards  ])ossessed 
such   authority.     The  court  then  continued   to  say:     "Grant, 
if  you  please,'  that  the  power  exists;  still  it  is  entirely  certain 
that  it  is  a  power  to  be  exercised  solely  for  public  good,  aiul 
not   for   the    benefit   of   a    private   corporation    or    individual. 
*     *     *     In  the  present  case  it  is  certain  that  the  attempted 
change  of  grade  was  made  at  the  demand  of,  and  primarily  for 
the   sole    benefit    of,    the    street    railway    company.     No    fact 
could  be  more  clearly  proven  than   this   fact  is  in  the  case. 
Whatever  small  benefits  the  general  public  may  receive  in  the 

11  Eaohus  V.  Los   Angeles  Consol.  103    Penn.    St.   .54,   vvliore   an   appli- 

Eloc.  Ry.  Co.,  103  Cat.  614,  37  Par-.  cation  was  made  for  an  injunction 

7oO       holding     that     the     plaintiff  restraining  operation   of  street  rail- 

.nicrht    reeove^r    under    the    constitu-  way.      In  laying  the  track  the  street 

tional  provision  that  just  compensa-  had  been  filled   in,  seriously  impar- 

lion   must   first  \>e  paid  where   pri-  ing  access   to   the   property.     A   de- 

vate  property  is  taken  or   damaged  murrer   to   the   injunction    was   sus- 

for  public  use.     In  this  case  it  ap-  lained    because    of    laches,    but    the 

poared  that  the  grade  of  the  street  court  expressed  the  opinion  that  in 

had  been  cut  down,  causing  injury  such  a  case  the  abutter  was  entitled 

to  the   right   of  access.     Westheffer  to   relief. 
V.   Lebanon  &   Annville  St.  Ry.  Co., 
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way  (»f  an  easier  grade  (<>v  vehicles  or  the  privilege  <>f  riding 
upon  the  eleetrie  cars  aw  merely  incidental  t<t  the  main  object. 
That  main  ohject  was  and  is  the  pecuniary  benefit  to  the  street 
railway  comfjany  arising  from  the  operation  of  the  street  cars 
over  the  highway,  which  was  impracticable  bef(»re  the  change, 
and  will  be  practicable  after  the  change.  The  ti.wn  authorities 
liad  no  intention  of  grading  the  street,  and  the  piddie  did  ii«'t 
demand  it.  We  b(di(>ve  public  pctwers  which  are  held  in  trust 
to  be  exercised  for  the  benetit  of  the  whole  ])eoj)le  ought  not 
to  be,  and  cannot  be,  farmed  out  to  an  individual  for  his  own 
especial  benefit  when  private  rights  are  thereby  invaded. 
Such  proceedings  seem  to  us  clearly  against  public  policy. 
The  vice  lies  not  in  the  fact  that  the  work  is  physically  done 
by  the  street  railway  company  instead  of  by  employees  of  the 
town  (the  town  may  probably  choose  its  own  agents,  to  whom 
it  may  intrust  the  perforuuince  of  lawful  public  works),  but 
the  vice  lies  in  the  fact  that  the  work  itself  is  ])rimarily  jmuI 
essentially  private  work,  done  by  a  private  corporation,  for 
the  advancement  solely  of  its  own  ends,  and  is  not  a  work  de- 
iiiiiiMled  bv  the  ])id»lic,  or  wliicli  woidd  bo  undertaken  by  the 
town  as  a  necessary  ])id)lic  work.  ''^  ^'  "  Regarding  the 
change  of  grade  here  to  \>c  nuide  as  substantially  a  change  made 
bv  the  railroad  company  for  its  own  ends,  and  purely  to  enable 
it  to  oj)erate  its  road  successfully,  we  are  unwilling  to  subscribe 
to  the  doctrine  that  the  mere  consent  of  the  town  authorities 
will  free  the  railway  company  from  liability  to  the  adjoin- 
ing owner  whose  property  will  be  rendered  practically  inac- 
cessible." ^^ 

§  347.  Sidewalks  —  Improvements  under  —  Abutting  own- 
ers' rights. —  If  the  fee  to  the  street  be  in  the  abutting  owner, 
a  question  might  arise  as  to  the  right  to  compensation,  where 
the  erection  of  poles  would  interfere  with  or  damage  expen- 
sive improvements,  lawfully  made  by  him  under  the  sidewalk. 
Suppose  that  he  has  been  to  the  expense  of  building  an  apart- 
ment or  room  under  it,  and  that  the  planting  of  the 
poles  as  contemplated  would  damage  expensive  ceilings  and, 
perhaps,  destroy  the  beauty  or  usefulness  of  the  room.     Would 

12  Zehren    v.    Milwaukee    Elec.    R.       7    Am.    Elee.    Cas.    345,    per    Wins- 
&  P.  Co.,  99  Wis.  83,  74  X.  \V.  538,       low   J. 
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not  this  constitute  such  a  taking  of  private  property  as  would 
require  just  compensation  to  be  made  before  the  poles  could 
be  erected?  It  would  seem  so,  and  doubtless  the  courts  would 
grant  an  injunction  restraining  their  erection  until  compen- 
sation had  been  made.  A  reference  is  made  to  such  a  con- 
tingency by  the  court  in  a  New  Jersey  case  ^^  in  the  following 
words :  ''  If  such  improvements  of  the  sidewalk,  or  construc- 
tions under  it,  which  the  landowner  shall  lawfully  make  in 
pursuance  of  his  duty  to  the  public,  or  for  his  own  private 
convenience,  be  expensive  in  character,  so  that  substantial  dam- 
age will  result  to  him  from  the  planting  of  the  trolley  poles, 
a  serious  question  will  arise  whether  there  will  not  be  a  taking 
of  his  property  for  which  he  must  be  compensated,  and  a 
threatened  invasion  sufficiently  serious  to  induce  tliis  court's 
interference.     But  that  (juestion  is  not  presented  in  this  case." 

§  348.  Electric  railway  crossing  steam  railway. —  The  right 
of  an  electric  railway  to  use  the  streets  for  the  construction  and 
operation  of  its  line  without  compensation  to  the  abutting 
owner  is  founded  upon  the  principle  that  the  public  acquires 
the  easement  of  passage  wlien  a  street  is  dedicated  or  taken, 
and  that  such  railways  are  merely  a  new  mode  of  exercising 
this  use.  The  right  which  a  steam  railway  acquires  at  cross- 
ings over  streets  is  subject  to  the  right  of  the  public  to  use  the 
streets  and  consequently  to  pass  and  repass  over  the  tracks 
at  such  places  as  they  may  intersect  the  streets.  In  other 
words,  the  steam  railroad's  right  of  way  to  cross  streets  is  sub- 
ject to  the  easement  of  the  traveling  public  therein,  and  a 
street  electric  railway  being  a  mode  of  exercising  this  easement 
is  entitled  to  construct  its  lines  across  railroad  tracks,  where 
such  tracks  intersect  streets  which  the  electric  railway  has  been 
authorized  to  use,  and  the  steam  railroad  is  not  entitled  to 
compensation  for  the  mere  crossing  of  its  tracks  in  such  man- 
ner. ^^ 

13  West  Jersey  R.  Co.  v.  Camden,  297,  5  Am.  Elee.  Cas.  243,  38  N.  E. 

Gloucester  &  Woodbury  Uy.  Co.,  52  604.     See  also  New  York,  N.  H.  & 

N.   J.   Eq.    31,   29   Atl.   423,   5   Am.  H.   R.   Co.  v.   Fair   Haven  &   W.    R. 

Elec.    Cas.    143.  Co.,  70  Conn.   610,  40  Atl.  607,  41 

1*  Chicago  &     Calumet     Terminal  Atl.  169;  New  York,  N.  H.  &  H.  R. 

Ry.    Co.    V.    Whiting,    Hammond    &  Co.  v.   Bridgeport  Traction  Co.,   65 

Ki\<  Chicago  St.  Ry.   Co.,   139   Ind.  Conn.  410,  29  L.  R.  A.  367,  5  Am. 
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Klec.      Ca.s.      210,      32      Atl.      ll'>3;  Sido    I{y.    I'o.    (  I',  tin     (mm,.    I'l.i,    il 

VVeat    Ji-raey     H.     Co.     v.     Camden,  Kulp.    'M2,    4    Am.    KIe<-.    Ca».    237. 

(Jloucester  &,  \V't)odl)ury   Ky.  Co.,  52  we    §§    407-417    hert-iii    u»»    lo    i-oii- 

N.   J.    Kq.    31,    21)    Atl.    423,    5    Am.  atriiution    of    strwt    railway    uitohh 

Elec.  Cas.    145;   Del.   Lack.  A  VVertt-  trucks   of  Mtcum   railroad, 
cm    R.   Co.    V.    Wilkcsbarrc   &    VVe.st 
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CONSTRUCTION    OF    LINES  3rR.VNCUISE CONDITIONS. 


§  34!).  Construction  of  elcctrieal 
lines  —  Uights  as  to,  not 
extended  beyond  terms 
of  grant. 

350.  Grant      of      right      to      uso 

streets  —  Nature  of  con- 
tract. 

330a.  Refusal  of  nniiiiei|ialily  to 
make  regulations  wliero 
contract  created  by  ac- 
ceptance  of    franchise. 

350b.  Power  of  muiuiipality  to 
repeal  fraiicliise  for  non- 
coni[)liance  wilh  ciindi- 
tions. 

350c.  Municipality  estopped  to 
(piestion  power  uf  electric 
light  company  tn  oc«upy 
strei'ts. 

351.  Constitutional    provision   as 

to  (onsent  —  Limitation 
on  legislature — Illegal 
grant. 

352.  Conditions    precedent   as   to 

construction  —  Generally. 
352a.  Proving        acce|)tance        of 
grant. 

353.  Local   governmental   control 

and  consent. 

354.  Local      governmental      con- 

.sent. 

355.  Local  governmental  consent 

continued. 

355a.  When  municipal  consent 
not  required. 

355b.  Consent  of  council  and 
mayor — Record  as  evi- 
dence  of. 

350.  Local   consents  —  Continuous 


electric  lines  —  Several 
towns. 
§  35(5a.  Franchise  for  continuous 
line  —  Street  railway  — 
When  not  a  continuous 
line. 
35Gb.  Local    control    and    consent 

—  Line  to  1k>  completed 
in  stipulated  time  — 
Power  of  city  to  require 
bond. 

3.">(ic.   l-'raiichise  requiring  deposit 

—  OjH'ralion  of  line  — 
I'orfeilurc  —  Stipulated 
damages. 

:\r,~.  Kxereise  of  local  powers  — 
Consent  —  Courts  may 
Mol  inquire  as  to  mo- 
tives. 

35.S.  Municipal  consent — Reser- 
vation of  use  of  erossarm 
to   city  —  Conditions. 

35!).  Municipal  consent  —  Free 
service  to  city  —  Tele- 
plione  —  Electric       light. 

3G0.     Decision    of    commissioners 

—  Necessity  for  road  — 
New  York  statute  — 
Powers  of  court,  refer- 
ence to. 

3G0a.  Appeal  from  "  decision,  de- 
nial, direction,  or  order  " 
of  municipal  authorities 
to  railroad  commissioners 

—  Statute. 

3G0b.  English  Electric  Lighting 
Acts  —  Erection  of  boxes 
in  street  —  Notice  to  dis- 
trict surveyor. 
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§  361.     Use     of     overhead     trolley 
wires  —  When      prohibit- 
ed. 
3G2.     Location    poles     and     route 

—  Designation  of. 

3G3.  Location  poles  and  route 
Designation  of  —  Deci- 
sions under  statutes  in 
reference  to. 

3«3a.  Location  of  poles  —  Power 
of  municipality  to  change 

—  (^ompany  no  interest 
in    soil. 

304.  Plans  and  specifications  re- 
ferred to  in  ordinance. 

3C4a.  Poles  to  be  erected  under 
control  and  supervision 
of  city  engineer  —  Ordi- 
nance. 

3G5.  Designation  of  part  of 
street  to  lay  tracks  on 
Noneouipliancc. 

366.  Electrical     lines  —  Parks — 

Consent    for. 

367.  New     York     and     Brooklyn 

bridge  —  Construct  ion  of 
tracks  on  —  Powers  of 
trustees  of. 

368.  Consent  of  local  authorities 

—  Township  and  subur- 
ban roads. 

369.  Consent  —  Invalid    at    time 

given  —  Subsequent  rati- 
fication. 

370.  Subsequent     validation      of 

powers. 
37 L     Exclusive   rights   in  streets 

—  Grant   of. 

372.     Exclusive      rights  —  Cases. 

372a.  Prior  occupancy  —  Nature 
of  right  acquired  by  — 
Not  exclusive. 

372b.  Refusal  of  municipality  to 
grant  franchise  —  Does 
not  render  prior  fran- 
chise exelusive. 

372c.  Municipality  not  precluded 
from    constructing    light- 


ing plant  by  frandiise  to 
corporation. 
§  373.  Consent  of  abutting  own- 
ers. 
373a.  Gonsent  of  abutting  own- 
ers—  Contract  for  in 
violation  of  public  policy 

—  Street  railway. 

373b.  Right  of  abutting  owner 
to    withdraw    consent. 

373c.  Con;struction  of  street  rail- 
road on  one  side  of  street 

—  Right  of  owner  on  op- 
posite side. 

373il.  Ordinance  requiring  con- 
sent of  abutting  own- 
ers —  Effect  of  subse- 
quent contract  with 
municipality. 

374.  Renewal   of  charter — Street 

railway  —  Consent  of 
abutting  owners  not  nec- 
essary. 

375.  Use    of    tracks    of     ;\nother 

conqiany. 

376.  Ise    of    another    company's 

tracks — 'Contract     for. 

377.  Poles   and   structures   of  an- 

other company  —  Use  of. 

378.  Power    over    streets    in    two 

tribunals  —  Use  of  poles 
of  another  company. 
378a.  Street  railways  —  Right  to 
occupy  highway  —  Con- 
ditions precedent  — Waiv- 
er. 

379.  Laying     of     rails  —  Should 

not   impede  travel. 

380.  Poles  —  Erection    of  —  Not 

to    interfere    with    access 
of   abutting   owner. 

381.  Must    not    obstruct    streets 

or  impede  travel. 

382.  Poles   should   be   of   reason- 

able and  proper  size  and 
safe. 

383.  Construction    of   fire    alarm 

—  Poles      of      reasonable 
size. 
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§  384. 
385. 

385a. 

380. 
387. 


388. 


388a. 


388b, 


389. 


390. 


390a 


391. 


392. 


392a 


Erection     poles  —  Bond     to       §  39:3. 

abutting  owners. 
Construction  street  railway 

—  Changing       grade       of  394. 
street. 

Construction  street  railway 

—  Ordinance  as  to  drains  395. 
and      gutters  —  Overflow 

of  water.  390. 

Cutting   or   trinnning   trees 

—  Side    of    street  — Fed-  397. 
era]  case. 

Cutting   or  trimming   trees 

—  Side    of    street  — Ala-  397a. 
bania  case. 

Cutting   or   trinmiing   trees 

—  Side    of    street  —  Con- 
necticut  case Statute.  398. 

Cutting   or   trimming  trees 

—  Side      of      street — In- 
diana   case. 

Cutting   or   trimming  trees  399. 

—  Side  of   street  —  ^Micli- 

igan  cases.  399a. 

Cutting   or   trimming   trees 

—  Side    of    street  —  Mis- 
sissijipi  case. 

Cutting   or   trimming   trees  399b 

—  Side    of    street  —  M  is- 
souri   case. 

Cutting   or    trinnning  trees  400. 

—  Side     of     street  —  Ne- 
braska  case.  401. 

Cutting   or   trimming  trees 

—  Side    of    street  — New  402. 
Jersey  eases. 

Cutting  or   trimming  trees  403. 

—  Side    of    street  —  New  404. 
York  case. 

Cutting   or   trimming   trees 

—  Side  of  street  —  North 
Carolina    case. 


Cutting   or   trimming    trees 

—  Side    of    street— Ohio 
ease. 

Cutting  or  trimming  trees 

—  Side  of  street  —  Cana- 
dian cases. 

Cutting  or  trimming  trees 

—  Side   of   street  —  Rule. 
Trees    on    private    property 

—  Cutting  of  —  Trespass. 
Cutting      of      trees  —  Tele- 
graph        line  —  Railroad 
right  of  way. 

Electric  railway  —  Rural 
highway  —  Fences  of 
abutting  owner  encroach- 
ing upon. 

Consent  —  "  Such  reason- 
able regulations "  as 
municipality  may  pre- 
scribe. 

^Municipal  consent  —  Reser- 
vations  in. 

Municipality  authorized  by 
charter  to  grant  fran- 
chise by  ordinance  — 
Mode  of  action. 

Ordinance  gianting  fran- 
chise introduced  before 
organization  of  company. 

Extension  of  tracks  —  Stat- 
ute. 

Two  street  railways  in 
same  street. 

Stringing  wires  so  as  to 
monopolize  streets. 

Laying   of   switches. 

Bids  for  franchise  or  con- 
struction line  —  Highest 
bidder. 


§  349.  Construction  of  electrical  lines  —  Rights  as  to,  not  ex- 
tended beyond  terms  of  gTant. —  The  right  to  use  the  streets  of 
a  city  for  the  erection  of  its  poles  and  the  stretching  of  wires 
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roNsTrMM'rioN   «>f  links 


thereon  ia  not  coinnioii  to  all  citizen-^,'  l)iit  U  a  fraiicliisr  wliicli 
can  only  be  acquired  by  virtue  of  autlioritv  from  tin*  l«'gi>la- 
turo  or  from  the  municipal  or  l<»cal  authorities  in  pursuance 
of  the  power  delegated  to  them.'-  An  electrical  company  will 
not  acquire  privileges  or  rights  Ix'voud  those  directly  sp«'citieil 
in  its  grant,  or  which  follow  as  a  necessary  incident  to  tin-  con- 
struction or  operation  of  its  line  in  accordance  with  the  teniH 
of  such  grant.  Thus,  where  a  teleph(»ne  company  is  given  tin- 
right  to  string  its  wires  across  streets  and  along  tlu'  tops  of 
houses  and  huildings,  subject  to  the  consent  <d  the  owners 
thereof,  sucii  right  will  not  U-  ext<'nded  so  as  to  confer  upon 
the  company  the  right  to  erect  jxdes  in  the  city  streets  unie-^s 
the  city  consents,  in  exj»ress  terms,  thereto.'  \\u\  in  this  con- 
nection it  is  declared  in  a  recent  casr  that  grants  of  this  char- 
acter bv  the  j)ubli<'  are  to  Im-  construed  iiio^t  ^IronL'ly  ;itMin-;t 
the  grantee  and  in   f;i\nr  <<['  i  he  |iublic. ' 


I  I'liiiiell  V.  Mcl.aiif,  08  Mil.  SHil. 
r>(>   All.  M.U). 

In  ItUnuis  uiuliT  lluril'-<  Itrv.  St. 
l'.)(»l,  c.  1:14,  §  4,  eitlu'i-  :i  corpora- 
linn  or  a  natiinil  ju-rson  may  errcl 
tflf^Mupli  or  ti'lcplniiit'  poles  and 
wires  with  llio  lonscnt  of  the  inii- 
nieipal  authorities,  tlioiigh  .smli 
statute  does  not  U[)ply  to  a  natural 
person,  in  so  far  as  the  power  ol 
eminent  domain  is  conferred  by  it. 
Vilhige  of  London  Mills  v.  White, 
208  111.,  289,  70  N.  E.  31:},  allg. 
10.-)  111.  App.   146. 

-""That  no  telegraph  or  tele- 
phone company  can  lawfully  occupy 
the  streets  or  alleys  of  a  town  with 
their  poles  and  wires  without  legis- 


n^ually  delegated  to  the  Miuriii  i|>.il- 
ily  concerned."  City  of  .Mm  i  i-lown 
\.  Ka»t  'lenneshce  Telepli.  Co.,  ll.'i 
led.  MU.  AM  C.  C.  A.  l.JJ.  S  .\tri. 
Fllec.    Cas.     ."I,    per     [..luton,    C.    .1. 

»  rtira  V.  Llica  TeUph.  (  o..  24 
\.  V.  App.  Div.  :U;i.  4S  \.  ^. 
Supp.    !•!«(. 

*  IMo«ki  V.  The  I'eople,  e\  rel. 
South  Chieago  City  Ity.  Co..  220 
111.  444,  77  N.  K.  172,  p.r  Wil- 
kin, .1. 

So  it  is  .said  in  a  rcceiU  case  in 
which  a  telephone  «onipany  was 
granted  a  right  to  const ruet  con- 
duits in  the  streets:  "  It  requires 
merely  a  casual  glance  at  the 
words    of    the    ordinance    to    show 


lative     authority     granted     directly       that  the  ordinance  confers  upon  the 


by  the  legislature,  or  by  the  munici- 
pal authority  in  pursuance  of  pow- 
er delegated,  is  a  plain  and  obvious 
proposition.  That  the  authority  to 
consent  to  the  use  of  the  streets 
of  a  town  by  a  railway,  telegraph, 
or  telephone  company  resides  pri- 
marily in  the  legislature  of  the 
State   is    well    settled    also,    though 
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telephone  companies  e.xceptional 
privileges  and  powers,  the  excrci.se 
of  which  niu.st  interfere  with  rights 
of  the  public  in  and  to  the  streets 
of  the  city.  They  are  authorized 
to  dig  up  as  much  of  the  bed  of  the 
streets,  alleys,  or  highways  of  the 
city  as  may  be  required  for  the 
construction  of  their  conduits  under 


FRAXCIIISK 


CONDITIONS. 


§350 


^  ?,')0.  Grant  of  right  to  use  streets  —  Nature  of  contract  — 
Right  generally  to  impose  conditions.— An  ek^ctrical  company 
wliicli,  in  ])iirsuance  of  a  grant  of  a  right  by  the  local  gov- 
t'l'iiniental  authorities  to  enter  upon  and  occnpy  the  streets  or 
liiiihways,  proceeds  to  the  erection  and  construction  of  its  line, 
obtains  a  right  partaking  of  the  nature  of  an  easement  in 
property,  of  which  it  cannot  be  deprived,  in  the  absence  of  a 
reservation  of  such  right  in  the  local  authorities.^      A  grant  of 


the  surface,  take  porisession  of  tlie 
space  so  occupied,  and  use  it  at 
tlieir  pleasure,  and  this  valuable 
right  they  can  enjoy  in  perpetuity, 
without  •  interference  from  the 
municipal  authorities,  and  to  the  en- 
tire exclusion  of  the  public.  The 
ordinance  therefore  confers  upon  the 
companies  exceptional  priviiejrcs 
and  powers  for  their  own  benefit 
and  advantage,  which  interferes  to 
an  important  extent  with  the  au- 
thority of  the  municipality  to  con- 
trol its  own  streets.  In  .such  cases 
it  is  a  settled  rule  of  construction 
that  llie  contract  must  be  construed 
strictly  and  if  there  be  found  words 
in  it  ca|)ablc  of  various  meanings, 
that  interpretation  should  be  a(h)i)t- 
ed  which  will  best  conserve  the  j)ub- 
lic  interests,"  per  Page,  .F. 

■'  United  States :  City  of  Morris- 
town  V.  East  Tennessee  TeU'ph.  Co., 
115  Fed.  .S04,  53  C.  C.  A.  l.>2,  8 
Am.  Elec.  Cas.  .3,  wherein  it  is  said 
that  the  con.sent  of  the  municipal 
authorities  "to  the  occupancy  of 
the  streets  by  the  poles  and  wires  of 
tlic  telephone  comj)any  for  the  ])ur- 
po.se  of  maintaining  a  telephone 
system  was  the  grant  of  an  ease- 
ment in  the  streets  and  a  convey- 
ance of  an  estate  or  property  in- 
terest, which,  being  in  a  large  sense 
the  exercise  of  a  proprietoiy  or 
contractual  right  rather  than  legis- 
lative, was  irrevocable  after  accept - 
anc-e,   unless  the  power  to  alter   or 


revoke  was  reserved,"'  per  Lurton, 
C.  ,T.  See  Pikes  Peak  Power  Co.  v. 
City  of  Colorado  Springs,  105  Fed. 
1,  44  C.  C.  A.  .33.  Illinois:  Village 
of  London  Mills  v.  White,  208  111. 
289,  70  N.  E.  313,  affg.  105  111. 
App.  146;  People  v.  Central  Illinois 
Tel.  Co.,  192  111.  307.  61  N.  E.  428. 
Kansati:  City  of  Baxter  Springs  v. 
Baxter  Springs  L.  &  P.  Co.,  64 
Kan.  591,  68  Pac.  63,  8  Am.  Elec. 
Cas.  125.  Michigan:  Mohan  v. 
Michigan  Telep.  Co..  132  Mich. 
242,  93  N.  W.  629.  8  .\in.  Elec. 
Cas.  38;  Michigan  Teleph.  Co.  v. 
City  of  St.  Joseph,  121  Mich.  502, 
80  X.  \V.  383,  7  Am.  Elec.  Cas.  1. 
MinneKotu:  City  of  Duluth  v.  Du- 
luth  Teleph.  Co.,  84  Minn.  486,  87 
X.  W.  1128,  8  AiH.  Elec.  Cas.  1.36, 
Xorth western  Teleph.  Exch.  Co.  v. 
Minneapolis,  81  Minn.  140,  83  N. 
W.  527,  7  Am.  Elec.  Cas.  168.  Sew 
Jersey:  Inhabitants  of  East  Orange 
v.  Suburban  Elec.  L.  &  P.  (jo., 
59  W.  J.  Eq.  563,  44  Atl.  628,  7 
Am.  Elec.  Cas.  37. 

Where  franchise  for  limited  pe- 
riod: Where  a  franchise  granted 
by  a  municipality  to  a  telephone 
company  does  not  state  the  term 
for  which  it  is  granted  and  under 
the  laws  of  the  State  the  fran- 
chise, in  such  a  case,  continues  in 
force  for  a  limited  period  of  time 
only,  it  cannot  be  nullified  by  any 
action  of  the  municipal  authf)rities, 
there  being  in   the  grant   no  reser- 
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this  character  is  not  a  mere  litcn.-f  which  may  he  n-vokcd  at 
the  pleasure  or  will  of  tiie  niunicipal  authorities/'  Whih-  such 
couipanj  is  subject  to  regulations  in  the  valid  cxercis«-  of  the 
police  power,  yet  it  cannot  be  niaJe  the  subject  of  uureasonabh' 
recpiirenients,  since  the  grant,  being  in  the  nature  <»f  an  ea>*e- 
nicnt,  and  as  such  being  a  contract  right,  it  should  lie  atfonled 
the  same  protection  as  other  property  or  contract  rights."  And 
an  electrical  comjjany  which  has  k^en  granted,  by  the  local 
authorities,  the  right  to  use  the  streets,  and  has  constructed  its 
line  in  compliance  with  and  reliance  upon  the  tenns  and  con- 
ditions of  such  grant,  cannot  be  made  the  std)je<'t  of  new  con- 
<litions,  aside  fn>ni  what  may  necessarily  be  required  of  it  by 
tlie  citv  in  the  iiropcr  exercise  of  the  ])olice  power  an»l  the  con- 
trol and  regulation  of  the  streets.**  So,  an  ordiiumce,  ]>rovitl- 
ing  that  *'  the  acts  and  doings  of  tiie  company  un«ler  this  ordi- 
nance shall  be  subject  to  any  ordinance  or  tirdinances  that  nuiy 
be  hereafter  passed  by  the  city,"  does  not  ren<ler  the  right  to 
use  the  streets  granted  thereby  a  mere  revocable  ])ermit,  but 
simply  subjects. the  "acts  and  doings"  of  the  company  t(.  mu- 
nicipal regidations  not  contlicting  with  the  ordinance  itself.'*' 
Consent,  however,  by  the  municipal  authorities  to  the  con- 
struction of  a  street  railway,  containing  a  provision  as  to  riin- 


vatiuii  of  power  to  tluit  oITitI.  OM 
Colony  Trust  Co.  v.  \Vithit;i.  IJ.t 
Fed.  7()2,  amrnied  132  Fed.  G41,  UU 
C.   C.   A.    19. 

The  acceptance  of  terms  of  a  site- 
cial  act  rjranting  an  exclusive  rU/ht 
to  construct  and  maintain  a  tele- 
phone line  in  the  streets  of  a  city 
for  a  limited  period  does  not  oper- 
ate as  a  waiver  or  surrender  of 
rights  acquired  under  a  prior  gen- 
eral act  under  which  the  company 
erected  and  maintained  its  poles 
and  wires,  so  that  the  municipal 
authorities  may  deprive  the  com- 
pany of  the  rights  so  acquired, 
after  the  exclusive  franchise  has 
expired.  Abbott  v.  City  of  Duluth, 
104  Fed.  S33,  affirmed  117  Fed.  137. 

6  Inhabitants  of  East  Orange  v. 
Suburban  Elec.  L.  &  P.  Co.,  59  X. 
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.J.  i:.|.  r,r,:\,  n  \\\.  GJS,  7  Am.  KWc 

7  Louisvilh?  Trust  Co.  v.  Cincin- 
nati. 47  I'.  S.  App.  30,  22  C.  C. 
A.  334,  76  Fed.  296;  Levis  v.  New- 
ton. 75  Fed.  884;  City  of  New 
Orleans  v.  Creat  Southern  Teleph.  & 
Telcg.  Co.,  40  La.  Ann.  41,  2  .\m. 
?:iec.  Cas.  122;  Rutland  Elec.  L. 
Co.  v.  Marble  City  Elec.  L.  Co.,  05 
Vt.  337,  26  Atl.  635,  4  Am.  Elec. 
Cas.  256.  But  see  Michigan  Teleph. 
Co.  V.  Charlotte  (C.  C,  W.  D. 
Mich.),  93  Fed.  11.  See  also  cases 
in  preceding  note. 

8  Com.,  Bell  Teleph.  Co.  v.  War- 
wick, 185  Penn.  St.  623,  40  Atl.  93. 

9  City  of  New  Orleans  v.  The 
Great  So.  Teleph.  &  Teleg.  Co.,  40 
La  Ann  41,  3  So.  533,  2  Am.  Elec. 
Cas.   122. 


FEANCHISE C0>'DIT10NS.  §  350a 

nin<'  the  cars  so  as  to  secure  better  and  quicker  means  of  transit 
to  the  public,  but  limiting  the  speed  of  the  cars  to  exceed,  in 
no  case,  ten  miles  per  hour,  does  not  create  a  contract  giving 
the  company  the  right  to  always  operate  its  cars  at  such  speed.  ^"^ 
And  municipal  consent  to  an  electric  railway  to  suspend  a 
certain  number  of  wires,  in  order  to  supply  electricity  to  be 
used  for  operating,  heating  and  lighting  purposes,  does  not  con- 
stitute a  contract  giving  such  company  the  right  to  convey  elec- 
tricity over  such  wires  to  private  consumers. ^^  But  a  desig- 
nation by  the  local  authorities  of  the  streets  in  which  a 
telegraph  company  may  erect  its  poles,  followed  by  the  erec- 
tion by  the  company  of  the  ri'ecessary  poles  in  compliance  with 
the  terms  of  the  designation,  is  held  to  give  the  company  vested 
rit'hts  and  renders  the  permission  granted  irrevocable.^-  The 
fact,  however,  that  an  electric  lighting  company  has  been 
granted  permission  by  tlie  nuuiicipal  authorities  to  construct 
its  line  in  the  city  streets  and  has  entered  into  a  contract  with 
such  municipality  to  light  its  streets  and  public  places  for  a 
certain  period  of  time  and  has,  in  pursuance  of,  and  reliance 
upon,  such  grant  and  contract,  been  to  a  heavy  expense  in  con- 
structing its  line,  will  not  i)rovent  the  city  from  constructing 
a  plant  of  its  own,  not  only  for  public  lighting,  but  also  private 
lighting,  where  so  empowered  by  statute.'^ 

5;  3r.0a.  Refusal  of  municipality  to  make  regulations  where 
contract  created  by  acceptance  of  franchise. —  Where  an  elec- 
trical company  has  accei)tod  the  privileges  gi-anted  to  it  by 
the- laws  of  the  State  and  the  municipality  has  given  its  per- 
mission to  the  construction  and  maintenance  of  such  a  system 
M-ithin  its  limits  and  in  reliance  thereon  the  company  has  pro- 
ceeded to  act  by  the  expenditure  of  money  for  the  consti'uction 
of  its  proposed  system,  the  municipal  authorities  cannot  refuse 
to  make  reasonable  regulations,  where  such  refusal  is  practi- 
cally prohibitive  of  the  use  of  the  streets  and  operates  to  nullify 
the  rights  granted.     In  such  a  case  contract  rights  are  created 

10  Brooklyn  v.  Nassau  Elec.  U.  Jersey  City,  49  N.  J.  L.  303,  2  Am. 
Co.,  20  App.  Div.    (N.  Y.),   31,  4(i       Elec.  Cas.  133,  8  Atl.  123. 

N.  Y.  Supp.  6.)1.  13  Thomson-Houston   Elec.    L.   Co. 

11  Chica'.'o  Gen.  St.  ■R.  Co.  v.  El-  v.  City  of  Xewlon.  42  Fed.  723,  3 
licott.  88  Fed.  941.  Am.  Elec.  Cas.  507. 


1^  State  V.  Mayor  &,  Aldermen  of 
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wliicli  cannot  Ix)  ini|>alre»l  or  (K-h.'N.  .1  ciilicr  l>v  tin-  Stati-  or 
the  municipality,  there  bein<:  no  reservation  in  the  ^rant  of 
power  to  so  act,  aiul  the  conrt  has  power  to  put  the  pr..p<T  au- 
thorities in  motion  to  adopt  rea-^onahlc  riih-s  ami  rcunhition-*.'* 

§  ',i:>{)\).     Power  of  municipality  to  repeal  franchise  for  non- 
compliance with  conditions. —  'Ihoujih  a  corporation  is  not  com- 
plying' with   the  terms  of  an   ordinance  i)ermittin^   it   to  erect 
its   lino   in   the  streets  of   the  city,   and    wliieh    prescriU'd    the 
elutiJKter  of  the  |)oles,  the  numner  of  strin^'in^'  the  wires,  tlie 
snixrvision    under  which   they   should   l)e  «'ri'eted   and   also   ro- 
(piired  certain  services  to  Ix'  perfornuul  by  tiie  eorjviration  for 
the   town    in   consideration   of   such    p«'rmission,    the    franchise 
cannot    Ix*   revoked,    it   havin«;   het-n   accepte«I    and    act»'d    »ij>on, 
hv  a  repeal  (d"  the  ordinance,  no  such  power  iM-in<;  ^'iven  to  tlie 
municipalitv,  i)nt  ol>edieiico  thereto  should  1m'  enforced  hy  ap- 
])ropriatc   proceedings,    it    lK'in«;   declared    that    if   the   corpora- 
tion is  engaged  in  acts  not  warranted  hy  its  charter,  or  in  vio- 
lation of  the  laws  of  the  State,  timt   is  a  matter  in  which  the 
State  is  concerned  and  that  a  jn-oceeding  to  forfeit  its  franchi-e 
would  be  the  appropriate  remedy.      It  is  also  decided   in  such 
a   case  that   it   is    no  gmund    for   the   rejM'al   of   the   ordinance 
that  th(!  stockhcdders,  othcers  and  managers  of  lh«'  com|)any  are 
j)ersons   different   from    those    who    were    its    stoekhohh-rs,    ofii- 
cers  and  managers  when   the  permission  was  granl<'d.''' 


'••  Miclii^riiri  'IVlop.  Co.  v.  City  <'f 
St.  Jose|)li,  IJl  Midi.  -602,  80  N. 
W.  383.  47  L.  H.  A.  87,  7  Am.  Eire. 
Cns.  1.  See  City  of  St.  I'aiil  v. 
Freedy,  80  Minn.  :i.">n.  W  \.  W  .  7S|. 
8  Am.  Elec.  Cas.  20.  as  to  ii;,'lit  to 
mandamus  to  coni|ii'l  coinmissioncr 
of  public  works  to  designate  Ktca- 
iion  of  poles  for  teiepliono  line 
wliero  lie  has  arbitrarily  refused  to 
act. 

Refusal  of  board  of  public  uorks 
to  act.  Where  it  is  provided  liy 
the  charter  of  a  municipality  that 
no  obstruction  shall  be  placed  in  the 
strwts  without  a  permit  ilieiefor 
from    the    board    of    public    woiks 
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\\hi(h  shall  alio  have  the  power 
to  determine  the  time  and  manner 
of  usinjj  the  streets  for  piaein;,' 
and  maintaiiiin;;  electric  li;.'ht.  tele- 
■,Maph  and  telephone  poles,  if  «ueh 
board  refu.ses  or  ne^lcct.s  to  act 
within  a  reasonable  time  after  a 
[iroper  and  timely  application  has 
been  made  to  it,  the  court  may  com- 
pel it  to  act.  City  of  Marsh  field  v. 
Wisconsin  Telep.  Co..  102  Wis.  604, 
7S  N.  W.  735.  7  Am.  Elec.  Cas.  103. 
1--  Phillipsburg  Elec.  L.  &  P.  Co. 
V.  Inhabitants  of  PliiUip.sburg.  fiO 
N.  .1.  L.  50.5.  40  Atl.  445.  8  \m. 
Elec.    Cas.    149. 
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§§350f',  351 


§  350c.  Municipality  estopped  to  question  power  of  electric 
light  company  to  occupy  streets.— A  municipality  is  estopped 
to  question  the  lack  uf  jjower  of  an  electric  light  company  to 
occupy  the  streets  with  its  poles  and  wires,  on  the  ground 
that  it  was  not  incorporated  under  the  act  relating  to  electric 
light  companies,  but  under  another  act  which  conferred  no 
power  to  erect  its  line  in  the  streets,  where  it  appears  that  after 
the  company  was  incorporated  the  city  granted  to  it  a  fran- 
chise to  erect  and  maintain  its  poles  and  wires  in  the  streets 
and  that  the  company  acted  upon  such  franchise,  constructed 
its  plant,  and  erected  its  line  and  also  extensions  thereof  with 
the  accpiiescence  of  the  municipality  and  maintained  the  same 
and  operated  under  the  franchise  for  several  years. ^" 

§  351.     Constitutional  provision  as  to  consent  —  Limitation  on 
legislature  —  Illegal    grant.— A    constitutional    provision    tliat 

18  Wyandotte  Klec.  L.  Co.  v.  City  reasonable  excuse  is  tliat  somebody 
of    Wyandotte,    124    Mich.    4.3,    82  blundered.     Whether  the  act  und«T 
N.    W.    821,    7    Am.    Elec.    Cas.   43.  wliich   it   was  orf,'anized   would   per- 
In  this  case  the  court  said:    "The  mit   its  incorporation,  we  need   not 
jjurposes     for     which     complainant  determine.      The     State      for      nine 
was    orfjanized    are    precisely    tliose  years    recofrni/ed    its    incorporation 
covered  by  the  electric  ligliling  act.  as  valid.     The  defendant  city  dealt 
It  could   not  carry  on  its  proposed  with  it  for  the  same  time  as  a  valid 
business    without    the    use    of    the  corporation,  granted  it  the  franchise 
streets,  and  immediately  applied  to  as    requested,   permitted    it   to   erect 
the  city   for  .such   use.     The  city  so  and    maintain    an    extensive    plant; 
understood  it.     That  the  inhabitants  and    now,    when   the   city   has   gone 
of    a    municipality    should    be    sup-  into  the  business  of  municipal  and 
plied  with   light  is  as  essential    as  commercial   lighting,  seeks  to  crush 
that  they  should   be  supplied   with  it,   to  utterly  destroy  its  property, 
water  and  telephones.     They  are  all  and   comi)el    its    patrons    to    become 
recognized     by     law     as     necessary,  the     patrons     of     the     city,     which 
made  so  by  modern  methods  of  liv-  charges    more    for   its    service    than 
ing    and    business.     The    pc(.[)!e    of  does  complainant.     It  is  needless  to 
the     State     through     their     l.-is!a-  say    that    defendants    are    without 
ture,  have  so  determined  by  author-  equity,    and    that    their    contention 
izing  the  formation  of  corporations  ought  not  to  prevail,  if  tlie  courts 
for    these    purposes.      Whether    the  of  equity  have  power  to  prevent  it. 
defendant  city  knew  under  what  act  We  are  of  the  opinion  that  the  de- 
complainant  was  organized  does  not  fendants   are   not   in   a    position   to 
appear.     Why    complainant    organ-  raise  the  question  of  lack  of  power 
ized  under  this  act   is  unexplained.  in  the  complainant,  and   that   that 
No  good  reason  appears  or  is  sug-  (|uestion    is    one    which    the    State 
gested   for   its  doing  so.     The  only  alone  can  raise,"  per  (iy.xui,  J. 
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the  consent  of  the  local  authorities  and  of  abutting  owners  must 
be  obtained  prior  to  the  granting  of  any  right  to  use  the  streets 
is  a  limitation  upcm  the  powers  of  the  legislature.  It  does  not 
follow  that,  because  there  are  words  in  the  Constitution  creat- 
ing such  a  limitation,  the  legislature  can  confer  upon  the  local 
authorities  power  to  consent  to  such  a  grant  when  the  granting 
is  otherwise  illegal,  or  that  it  may  not  repeal  such  power  by 
subsequent  legislation.  Thus  the  charter  of  Greater  New 
York  provided  that  no  franchise  should  be  granted  to  street  rail- 
ways for  a  longer  period  than  twenty-five  years.  ^'^  Subsequent 
to  the  passage  of  this  act,  but  before  the  new  officials  elected 
thereunder  had  taken  office,  a  grant  was  made  by  the  local  au- 
thorities of  Brooklyn  to  a  street  railway  for  a  period  in  excess 
of  the  term  above  specified.  The  grant  was  held  illegal  as  be- 
ing given  after  the  passage  of  the  act  and  for  a  term  in  excess 
of  twenty-five  years,  the  court  holding  that  a  delegation  of 
power  to  a  municipality  over  its  streets  did  not  authorize  it  to 
make  an  illegal  grant  of  the  use  of  the  same.^^ 

§  352.  Conditions  precedent  to  construction  —  Generally  — 
Many  different  conditions  have  been  imposed  by  the  statutes  of 
the  different  States  as  a  prerequisite  to  the  construction  of  elec- 
trical lines.  Although  an  electrical  company  may  have  re- 
ceived a  grant  from  the  legislature  to  erect  its  line,  yet,  where 
by  statute  or  by  its  charter  it  is  required  to  do  certain  things 
or  obtain  certain  consents  before  commencing  the  work  of  con- 
struction, these  requirements  will  operate  as  conditions  prece- 
dent to  the  work  of  constniction.^^  So,  where  the  statute  pre- 
scribed that,  under  certain  conditions,  before  a  street  railway 
could  construct  its  line,  there  must  be  a  finding  of  public  neces- 
sity and  convenience,  it  was  held  that  such  finding  was  a  con- 
dition precedent,  which  must  be  complied  with.^"     And  where 

17  Chap.  378,  Laws  of  1897.  Bank  &  Long  Branch  Elec.  Ry.  Co., 

isNorris    v.     Wurster,     23     App.  53   N.   J.  Eq.,  418,   32  Atl.   680. 

Div.    (N.  Y.),   124,  48  N.  Y.  Supp.  20  New  England  R.  Co.  v.  Central 

656.  R.  &   E.   Co.,   69   Conn.  47,  35   Atl. 

IB  Citizens'  Gas   Light  Co.   v.   In-  1061;   Conn.  Act  1893,  chap.  169,  § 

habitants  of  Town  of  Wakefield,  161  8. 

Mass.  432,  5  Am,  Elec.  Cas.  631,  37  In    Xetr   York   before   1902,   when 

N.  E.  444;   Stockton,  Attorney-Gen-  §  59:i  of  llic  IJailroad  Law  (L.  1902, 

eral     v.     .\tb\ntic     Highhuids,     Wei  ch.   226)    was  enacted,  the   lines  of 
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a  telephone  company  was  authorized  by  a  municipality  to  ex- 
tend its  lines  upon  condition  that  the  location  of  all  poles 
sliould  be  designated  by  the  commissioner  of  public  works  of 
the  city  it  was  decided  that  the  company  had  no  right  to 
proceed  and  erect  its  poles  npon  the  refusal  of  the  conunissioner 
to  designate  the  location,  though  his  refusal  was  arbitrary  and 
unjustified,  but  that  the  company  must  pursue  the  legal  course 
open  to  it  to  compel  the  commissioner  to  act.^^  But  where  a 
statute  required  that,  in  case  of  an  application  for  license  to 
erect  poles,  notice  of  such  application  must  be  given  to  abut- 
ting OAvners,  it  is  held  that  where  an  abutting  owner,  to  whom 
no  notice  has  been  given,  is  present  and  knows  of  such  applica- 
tion, the  failure  to  give  him  notice  will  not  invalidate  the 
license.  ^^ 

§  352a.  Proving  acceptance  of  grant.— The  acceptance  of 
the  terms  of  an  ordinance  conferring  rights  and  privileges  upon 
an  electrical  company  may  be  shown  by  a  written  receipt 
signed  by  the  city  clerk  reciting  that  a  written  acceptance 
thereof  has  been  filed  by  the  comj)any  with  him  as  provided  in 
the  ordinance.^^ 


a  street  surface  railroad  could  be 
extended  under  §  90  of  that  law 
without  obtaining  from  the  railroad 
commissioners  a  certificate  as  to 
public  convenience  and  necessity; 
but  since  the  enactment  of  §  59a 
an  extension  of  a  street  surface  road 
that  will  practically  parallel  such 
a  road,  already  constructed  and  in 
operation,  can  not  be  made  without 
such  a  certificate.  The  provision 
of  this  section  was  held  not  to  ap- 
ply to  an  extension  of  a  street  sur- 
face railroad  which  was  incorpo- 
rated in  1895  and  which  filed  a 
statement  in  1901  under  §  90  for  a 
proposed  extension  of  its  line.  New 
York  Central  &  H.  R.  R.  Co.  v. 
Auburn  Interurban  Elec.  R.  R.  Co., 
178  N.  Y.  75,  70  N.  E.  117,  affg. 
SO  N.  Y.  Supp.  1144,  79  App.  Div. 
U45. 


21  City  of  St.  Paul  v.  Freedy,  86 
Minn.  350,  90  N.  W.  781,  8  Am. 
Elee.  Cas.  29. 

2-' York  Teleph.  Co.  v.  Keesey  (C. 
P.),  5  Penn.  Dist.  R.  366. 

23  City  of  Baxter  Springs  v.  Bax- 
ter Springs  L.  &  P.  Co.,  64  Kan. 
591,  68  Pae.  63,  8  Am.  Elec.  Cas. 
125.  The  court  said:  "The  recep- 
tion of  the  paper  by  the  referee  is 
urged  as  error,  and  it  is  claimed 
that  the  written  acceptance  itself 
should  have  been  introduced,  in- 
stead of  the  written  acknowledg- 
ment of  its  receipt;  that,  had  such 
written  acceptance  itself  been  intro- 
duced, it  might  have  shown  some 
change  of  the  terms  of  the  proff"ored 
contract  contained  in  Uie  ordinance. 
We  do  not  think  that  this  claim  is 
well  founded.  The  ordinance  itself 
provided  that  it  might  be  accepted 
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§  ,'35;j.  Local  governmental  control  and  consent. —  WC  liavo 
already  cuiisidcrL-J  tiiu  qiir-tion  of  cniisiitutional  and  Iciiislative 
powers  in  reference  to  streets  and  iii«;ii\vavs;  tlic  d«l(i:ali«»u  of 
those  jMtwers  to  local  «!,overnuients ; -^  the  snbji-ct  of  interstate; 
commerce  and  post  roads,  in  s(^  far  as  they  concern  the  nse 
of  streets  by  telegraph  and  teh-phone  lines  ;2^  and  also  State 
and  local  governmental  control  over  the  streets  and  iii<rh\vays, 
and  the  exercise  of  the  police  jxtwer.-*^  As  a  general  rule, 
th(!  contnd  of  the  streets  and  highways  is  vested  in  the  local 
govcniiiH'iits,  each  of  which  may  exercise  snch  control  and 
so  regulate  tiie  use  thereof  in  its  own  limits  as  will  best  sub- 
serve the  interests  of  the  particular  conununity.  So,  also, 
the  legislative  autli(.rity  to  use  the  streets  for  the  jiiirpose  of 
telegraph,  telephone,  electric  light  or  street  railway  lines  is 
generally  coiulitioned  uj>on  the  consent  of  the  l(»cal  authorities 
having  control  of  the  street  or  highways  upon  which  it  is  |)ro- 
j)osed  to  construct  such  lines.  In  those  cases  where  the  stat- 
ute contains  s\icli  a  reipiirement,  the  consent  of  the  local 
authorities  is  a  condition  precedent  to  the  construction  of  such 
lines  upon  the  streets  or  highways  within  their  control.-' 
Such  permission  or  consent,  however,  is  merely  an  accessory 
of  the  company's  franchises,  and  where  the  latter  is  uncon- 
stitutional  and    void   the  action  of  the   local   authorities  is  in- 


liy  tlic  tiliiiir  with  1  lie  clerk  (if  a  writ - 
ill",'  indicating  siuli  acceptance.  Tiie 
receipt  of  tlie  clerk  was  at  least 
prima  facie  evidence  that  said  writ- 
\n<r  had  been  tiled  with  him;  that 
the  c(nii])any  li;id  done  what  the  or- 
dinance re<|iiired  it  to  do  to  indi- 
cate that  it  had  accepted  the  pro- 
visions of  the  same.  It  seems  to  be 
a<,need  that  the  receipt  only  indi- 
cates that  the  acceptance  had  been 
received  by  the  clerk,  not  filed. 
Whether  filed  or  not  makes  no  dif- 
ference. The  company  could  not 
file  it.  It  had  taken  the  written 
acceptance  to  the  clerk,  the  officer 
which  the  ordinance  indicated  was 
llic  proper  one  with  which  to  dc- 
pdsit  the  same,"  per  Cunningham,  J. 
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-*Seecha|.s.   XI-XI\'.    herein. 

-•'•See  chajis.    l\-\'l.    herein. 

-"See  chaps.   XI-X1\'.    herein. 

■-'  ''^'f  §§   •5"'-.  •>"'-^   •^'>''.   Iierein. 

In  Ohio.  Ini  III  Iris  in  existence  at 
the  tiiiii'  tlie  miiiiirip;il  <()de  of  1!KI2 
went  into  eirect  were  numicipal  cdi- 
porations,  and  thereafter,  if  tliey 
had  a  population  of  less  than  five 
thousand  at  the  last  federal  census, 
they  were  villages;  and  a  street 
railway  company  is  without  author- 
ity to  construct  its  road  on  or 
above  their  streets  or  roads  without 
their  consent.  Electric  St.  K.  H. 
Co.  v.  Hamlet  of  North  Bend,  70 
Ohio  St.  4G,  70  N.  E.  949. 


FRANCHISE CONDITIONS.  §  353 

operative.-'^  A  municipality,  in  the  exercise  of  its  police 
])ower,  also  has  the  control  and  regulation  of  the  streets,  and 
its  power  extends  to  the  manner  of  use  thereof  by  such  com- 
j)uuies ;  ^^  and  it  may  control  and  supervise  the  erection  of 
poles  for  any  of  the  above  purposes ;  •^"*  or  require  their  re- 
moval from  one  street  to  another,  where  it  is  necessary  for  the 
])ublic  welfarc,^^  But  where  a  city  is  only  clothed  with  power 
to  regulate  and  control  the  use  of  its  streets  and  not  to 
])rohibit  the  use  thereof  by  telegraph  or  telephone  companies 
it  can  only  act  in  what  is  a  reasonable  exercise  of  the  police 
power  in  order  to  protect  the  public  in  its  ordinary  and  law- 
ful use  of  the  stre(>ts.  So  wiiere  a  tele]>hono  c()m])any  was 
authorized  by  statute  to  construct  and  maintain  its  line  over 
and  along  the  streets  and  highways,  provided  that  it  should 
not  interfere  with  other  j)ublic  uses  of  the  said  streets  and 
highways,  it  was  decided  that  power  conferred  upon  a  city  to 
regulate  or  prohibit  telephone  or  light  poles  in  or  over  the 
streets  only  authorized  the  city  in  the  proper  exercise  of  its 
police  power  to  protect  the  public  from  unnecessary  obstruc- 
tions, inconveniences  and  dangers  and  to  determine  where  and 
in  what  manner  the  company  might  erect  its  poles  and  stretch 
its  wires  to  accomplish  this  result. ^^  And  in  another  case  it 
is  declared  that  this  grant  of  power,  that  is,  the  power  to  regu- 
late and  control  the  use  of  streets,  does  not  authorize  a  city 
to  wholly  prevent  a  telephone  company  from  doing  business 
within  its  limits.  "  Such  right  must  be  exercised  in  the  light 
of  reason ;  not  with  a  view  of  prohibiting  the  company  doing 
business  in  any  given  locality,  but  reasonably  to  protect  the 
[tublic    against    unnecessary    obstructions,    inconvenience,    and 

■isllull    Elec.    L.    Co.    v.    Ottawa  hela  E.  L.  Co.,  12  Penn.  Co.  Ct.  R. 

KIcc.    Co.,    Rap.    Jud.    Quebec,    14  529,  4  Am.  Elec.  Cas.  ,5G. 

C.   S.   124.  31  Micliigan   Teleph.   Co.    v.   Char- 

29  City  of  St.  Louis  v.  Bell  Teleph.  lotte   (C.  C,  W.  D.  Mich.),  9.3  Fed. 
Co.,   90  Mo.   623,   2   Am.    Elec.   Cas.  11. 

40,  10  S.  W.   197;    Harrisburg  City  -i^  Micliigan  Teleph.  Co.  v.  City  of 

Pass.   R.   Co.   V.   Harrisburg    (C.   P.  Benton  Harbor,    121    Mich.    .512,   80 

Penn.,    1899),    2    Dauph.    Co.    Rep.  N.  VV.  386,  47  L.  R.  A.   104,  7  Am. 

182.  Elec.  Cas.  9,  construing  Mich.  Acts 

30  Monongahela  City  v.  Mononga-  1883,  p.  131,  §  4. 
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dangers,    for   the  general    welfan^    :in<l    (■niiini..M    protect i..i,    ,,f" 
all."  ^' 

§  354.  Local  governmental  consent. —  Consent  to  tli(»  nse  of 
citv  streets  is  generally  obtained  by  means  of  an  ordinance;  ^* 
and  where  the  streets  are  to  be  nsed  for  the  supply  of  li-ht  or 
power,  it  is  in  some  cases  required  that  the  ordinance  shall  not 
no  into  effect  until  it  has  been  submitted  to  the  voters  of  the 
municipality.^^  A  statutory  or  code  ])rovision  that  ordinances 
permitting  the  construction  of  electric  light  plants  shall  be  sul> 
mitted  to  a  popidar  vote,  includes  an  ordinance  giving  permis- 
sion to  erect  electric  light  poles  and  wires. •"^  So,  again,  it  has 
been  made  necessary  by  certain  statutes  to  imblish  in  one  or 
more  of  the  local  news])apers  n«»tice  of  the  fact  that  an  applica- 
tion has  been  made  for  consent  to  the  construction  of  a  stnu't 
railway  in  the  streets  of  the  municipality.'''  And  under  such  a 
provision  consent  has  been  held  to  be  properly  granted,  where 
the  necessary  publication  was  duly  made,  thouuh  on  the  <lay 
set  the  application  was  only  considered  by  the  board  of  ahler- 
men,  being  subsequently  adopted  by  them,  and  on  the  following 
day  being  adopted  by  the  board  of  councilmen.****     The  munici- 


33  State  V.  City  of  Sheboyjjan.  1  1 1 
Wis.  23,  86  N.  \V.  657,  7  Am.  I'.hr. 
Cas.  109,  per  Bardeen,  J.  In  tliis 
ease  the  charter  of  the  city  em- 
powered it  to  enact  proper  ordi- 
nances and  reguhitions  for  the  gov- 
ernniont  and  good  order  of  the  city, 
for  the  benefit  of  trade  and  com- 
merce, for  the  suppression  of  vice 
and  the  precention  of  crime,  to  pre- 
vent the  incumbering  of  streets,  to 
provide  for  tlie  removal  of  obstruc- 
tions therein,  to  regulate  the  man- 
ner of  using  streets,  and  to  protect 
them    from    injury. 

34  Brush  Elec.  L.  Co.  v.  Jones 
Bros.  Elec.  L,  Co.,  23  Week.  Law 
Bull.  (Hamilton  Co.,  Ohio.  Com. 
PI.,  1890)  329,  3  Am.  Elec.  Cas. 
516,  524.  See  Point  Pleasant  Elec. 
L.  '&  P.  Co.  V.  Borough  of  Bay 
Head,    62    N.    J.    Eq.    296,    49    Atl. 
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1108.  8  Am.  Kh'c.  Cas.  230.  In 
New  York  State  it  is  provided  that 
for  the  construction  of  a  street 
railway  consent  must  be  obtained 
in  cities,  of  the  common  council ; 
in  villages,  of  the  board  of  trustees; 
and  in  towns,  of  the  town  board. 
Wells  on  Railroad  Corp.  in  the 
State  of  N.  Y.  (1899)  ;  Stat.,  §  91, 
p.  222. 

35  Brush  Elec.  L.  Co.  v.  .Tones 
Bros.  Elec.  L.  Co.,  23  Week.  Law 
Bull.  (Hamilton  Co.,  Ohio,  Com. 
PL,  1890),  329,  3  Am.  Elec.  Cas. 
.-)16.  524. 

3GCity  of  Keokuk  v.  Ft.  Wayne 
E.  L.  Co.,  90  Iowa,  67,  57  N.  W. 
689,  4  Am.  Elec.  Cas.  859. 

3"  Wells  on  Railroad  Corp.  in  the 
State  of  X.  Y.  (1899),  p.  224.  § 
92. 

"SRe    Buffalo    Traction    Co.,    25 
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pal  authorities  may  also  impose  conditions  upon  companies  a» 
to  the  use  of  the  streets,  and  where  such  conditions  are  made 
as    for  instance,  in  reference  to  the  laying  of  tracks,  or  of  re- 
storing the  roadway  to  a  certain  condition,  the  companies  wi 
Theld  to  a  strict  compliance  therewith-     The  fact  that  all 
Ae  proceedings  leading  up  to  the  adoption  of  an  ordinance 
.^anting  a  street  railway  company  the  right  to  lay  tracks  in 
Srtain  streets  may  not  have  been  regular,  cannot  ^^  »"f '"f 
of  by  the  city,  provided  there  has  been  no  fraud  and  there 
has  been  a  compliance  with  all  the  jurisdictional  requirements 
since  the  adoption  of  the  ordinance  operates  as  a  waiver  of  any 
reLlarities/»     Consent  of  the  local  authorities  to  the  con- 
ruction  of  an  electric  street  railway  upon  the  streets  of  a 
ir     invalid,  where  obtained  by  bribery."     Where  the  pro^ 
visions  of  a  city  charter  give  the  common  counci    power  to 
establish   "ordinances,   rules,   regulations,    and   by-laws,      lor 
he  regulation  of  its  streets,  a  consent  to  the  use  of  the  stree  s 
by  a  street  railway  should  be  by  ordinance  and  not  by  the 
board  of  public  works."     Where  the  construciion  of  an  elec- 
tric street  raihvav  requires  the  use  of  overhead  wires  and  poles 
as  a  necessary  part  of  its  system,  such  poles    when  erected  m 

pursuance  to  the  consent  of  the  P^oP^^ '°'=^1  7''""  't'  ^ 
be  allowed  to  remain,  where  the  act  giving  the  local  author 
Uies  power  to  grant  such  consent  is  not  unconstitutional  and 
ZA  an  absence  of  fraud."  Consent,  howe.^r,  to  the  plac- 
in»  of  poles  and  wires  upon  the  streets  or  highways  will  not 
reUeve  the  company  from  any  liability  for  damages  caused  by 
neWigence  in  the  construction  of  such  line."  Con  ent  of  the 
lo-Tal  authorities  to  the  construction  of  a  street  railroad  upon 
streets  within  their  control  will  not  be  construed  as  an  author- 
Ann  Div.  (X.  Y.).  447.  49  N.  Y.  R.  Co.  (C.  P..  Penn.,  1S99),  5  Lack. 
S.,pp.  .0.2  a«.,  .55  N.  Y.  700,  ^- ^^^^^  ,„^.,„„  ,„.  „ 
''I^:^-  Twp.    V.    Montour.       SKiver.  5S  X.  XL.  ^^;^^^J^ 

L\":    R%f  ■  '"■  "■  '■'•  '  "'""'  0    Pen:'To"«  Rep.  ^^t^^- 

"'^HLnto^.    Jones   v.    C.    4    H.  Elec    Ca>.  326. 

iri„    <!t    R    Co    (C    P),5  0hioN".           « Wilson      v.  Great      bouttiern 

Elec.  St.  R.  Co.    (L.  r.l.  ^^^^^^    ^  ^^^^  ^^     ^j    ^a    Ann. 

''■.fK.on.-h  V.  Pittston  &  S.  Street       .04..  6   So.   78.,  3  Am.  Elec.  C.S. 

466. 
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ization  of  two  separate  street  railroads.-*^  An  ordinance,  giv- 
ing consent  to  an  electric  light  company  "  to  lay  tubes,  wires, 
conductors  and  insulators,  and  to  erect  lamp-posts  in  the  streets, 
avenues,  parks  and  public  places  in  this  city  for  the  purpose 
of  conveying,  using  and  supplying  electricity  or  electrical  cur- 
rents for  purposes  of  illumination,"  has  been  constnied  as  giv- 
ing a  right  to  erect  necessary  poles  for  the  stringing  of  wires."*" 
But  an  ordinance,  granting  the  right  to  erect  electric  light  poles 
and  wires  in  a  street,  will  not  be  construed  as  granting  such 
right  for  a  ])rivate  purpose.''^  Under  the  English  Telegraph 
Act,"*^  providing  that  any  consent  to  the  construction  of  tele- 
graph or  telephone  lines  may  be  given  on  such  pecuniary  or 
otlier  terms  or  conditions  as  the  person  or  body  giving  consent 
thinks  fit,  it  is  held  that  road  authorities  cannot,  in  giving  con- 
sent to  the  laying  of  an  underground  telephone  wire,  impose 
the  condition  that  the  wire  shall  not  be  laid  for  the  use  of  a 
particular  company,  unless  such  company  is  prepared  to  pro- 
vide an  improved  service  at  a  reduced  cost,  since  such  condi- 
tion is  not  only  outside  the  scope  of  the  duties  of  such  author- 
ities, but  unreasonable.^^  Under  the  Kew  York  laws,^"  in 
Eichmond  county  it  is  only  necessary  to  obtain  the  consent  of 
the  commissioner  of  highways  of  a  town  in  which  it  is  pro- 
posed to  consti*uct  a  street  railway.^^ 

§  355.  Local  governmental  consent  continued. —  Under  a  stat- 
utory provision  requiring  consent  of  the  local  autliorities  to  the 
construction  of  an  electric  line  upon  streets  or  highways,  such 
consent  is  a  condition  precedent;  and  where  it  has  not  been 
obtained,  an  abutting  owner  may  obtain  an  injunction  restrain- 
ing; the  construction  of  such  a  line.  The  fact  that  other  abut- 
ting  owners  may  suffer  to  the  same  extent  and  that  the  local 

45  West  Jersey  Tract  Co.  v.  Cam-  J.  Eq.  69,  47  All.  555,  7  Am.  Elec. 
den  Horse  R.  Co.,  53  N.  J.  Eq.  163,       Cas.   319.     See  §  333,  herein. 

35  Atl.  49.  48  Act   of   1863,   §   5,   subd.   3. 

46  People  ex  rel.  McManils  v.  49  Postmaster-General  v.  London 
Thompson,    65    How.    Pr.     (N.    Y.)       Corp.,  78  L.  T.  Rep.  120. 

407,  aflfd.,  32  Hun,  93,  1  Am,  Elec.  so  Laws  of  1893,  chap.  434;  Laws 

Cas.  554.  of  1890,  chap.   555,  §  7. 

47  Levis  V.  Newton,  75  Fed.  884 ;  5i  Gaedeke  v.  Staten  Island  M.  R. 
Andreas  v.  Gas  &  Electric  Co.,  61  N.  Co.,  43  App.  Div.    (N.  Y.),  514,  60 

N.  Y.  St.  R.  598. 
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authorities  refuse  to  act  in  the  matter  will  not  debar  him  from 
such  remedy. ^2.     So  where  electric  light  companies  are  forbid- 
den by  statute  to  string  wires  in  the  streets  of  a  municipality 
without  consent  of  the  proper  local  authorities,  they  cannot  con- 
struct their  lines  without  such  consent,  and  they  cannot  evade 
the  operation  of  the  statute,  either  by  a  use  of  wires  laid  with- 
out license  by  a  predecessor,  or  by  transferring  to  the  customers 
the  ownership  of  the  wires  where  they  cross  streets,  or  by  hav- 
ing customers  put  up  the  wiros.^^     And  where  the  Constitu- 
tion of  a  State  prohibits  a  telephone  company  from  erecting 
its  line  in  the  streets  of  a  city  without  first  having  obtained 
the  consent  of  the  municipality,  such  consent  is  a  prerequisite 
to  its  right  to  erect  such  line,  and  it  has  been  decided  that 
an  existing  telephone  company  will  not  be  liable  to  it  for  dam- 
ages for  preventing  it  by   injunction  from  erecting  its   line, 
which  was  an  unlawful  act.^^     A  municipality  which  is  lim- 
ited by  statute,  or  by  its  charter,  as  to  the  number  of  years 
for  which  it  may  enter  into  a  contract,  cannot  grant  a  fran- 
chise to  construct  and  maintain  an  electric  line  in  its  streets 
for  a  period  in  excess  of  such  limitation.^^     Where  there  is 
no    express    constitutional    prohibition,    the    right    to    occupy 
streets  for  the  construction  of  a  street  railway   may  be  ob- 
tained   from    the    legislature    without    municipal    consent.^*' 
And  it  is  held  that  the  Quebec  legislature  may  authorize  a 
private  corporation  to  lay  wires  underground  in  the  streets  of 
a  city  and  open  the  streets  for  that  purpose  without  first  ob- 
taining the  consent  of  the  municipal  authorities.^'^     Where  a 
municipality  has  no  general  grant  of  power  to  authorize  the 
construction  of  electrical  lines  upon  its  streets,  but  may,  under 

52  Thomas  v.  Inter-County  St.  Ry.  Ky.  488,  74  S.  W.  218,  8  Am.  Elec. 

Co.,  167  Penn.  St.  120,  31  Atl.  47(i,  Cas.    19,    construing    Ky.    Const.    § 

5  Am.  Elec.  Cas.  175,  178;  Urey  v.  1G3. 

New  York  &  P.  Tract.  Co.,  56  N.  ,J.  ssDavy   v.    Hyde    Park,    16    Ohio 

Eq.  463,  40  Atl.  21.  C.  C.   506,  8  Ohio  C.  D.  371,  aflfd. 

03  Attorney-General  ex  rel.   Board  on    rehearing,    16    Ohio    C.    C.    507. 

of  Gas  &  Elec.  Light  Commissioners  se  Patter   v.   Collis,   19   App.   Div. 

V.    Walworth    E.    L.    &   P.    Co.,    157  (N.  Y.),   392,  46  N.  Y.   Supp.  471. 

Mass.  86,  4  Am.   Elec.  Cas.   70,  31  57  Standard  L.  &  P.  Co.  v.  Mont- 

N.  E.  482.  real,   Rapport's  Judiciaries  de  Que- 

54  East  Tennessee   Teleph.    Co.    v.  bee,  10  C.  S.  209. 
Anderson   County   Teleph.   Co.,    115 
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a  srenoral  statute  providitiu'  t»»r  the  or<;aMizati<iii  ami  coM-itnH' 
tion  of  tclo^iTapli  and  tclcplioiio  linos,  grant  consent  t<'  coni 
panics  incorporated  therennder,  it  has  no  jiower  to  antliorize 
the  erection  of  poles  npon  its  streets  by  an  electrical  company 
not  organized  nnder  such  statute. ^"^  Where  an  abutting  owner 
ejideav'ors  to  revoke  a  consent  given  to  the  construction  of  a 
street  railway,  to  make  such  revocation  effective  it  is  held  tluit 
notice  thereof  must  he  either  given  to  the  petitioning  conijuiMy 
or  to  the  iioverning  body  of  the  municipality  jirior  to  the  |»:is- 
saire  of  the  ordinance  authorizins:  the  construction  of  the  rail- 
road.^^ 

§  355a.  When  municipal  consent  not  required. —  Since  the 
power  of  the  legislature,  e.\cepl  so  far  as  it  may  be  limited  by 
constitutional  restrictions,  is  supreme  over  all  streets  and  high- 
ways within  the  State,*'"  and  the  municipality  can  only  exer- 
cise such  power  and  control  over  the  streets  within  its  cor- 
porate limits  as  arc  delegated  to  it  by  the  legislature,  either 
expressly  or  by  necessary  implication,"'  it  would  seem  to  follow 
that  where  an  electrical  cor[)oration  derives  its  franchise  to 
occupy  the  streets  of  a  city  with  its  lines,  directly  from  the 
legislature,  and  there  is  no  express  provision  recpiiring  the 
consent  of  the  municipality  to  the  erection  of  such  line,  that 
the  consent  (rf  the  municipal  authorities  thereto  is  not  a  pre- 
requisite to  the  right  of  the  company  to  occupy  the  streets, 
though  it  may,  in  the  exercise  of  the  right  conferred  upon  it 
to  control  and  regulate  the  use  of  the  streets,  regulate  the  man- 
ner of  exercising  the  franchise  as  by  reasonable  regulations  in 
respect  to  the  placing  of  the  poles  and  the  stringing  of  the 
wires.®  ^ 

58  state  V.  Mayor  of  Newark.  49  co  See  §§  143.  144.  herein. 
N.  J.  L.  344,  2  Am.  Elec.  Cas.  141.  ci  See  §§   I.jI.  152,  liercin. 

8  Atl.  128.     But  see  Almand  v.  At-  02  Barliito    v.    Howo    Teleph.    Co., 

lanta  Consol.  St.   Ry.  Co..   108  Ga.  50  App.  Div.    (N.  Y.).  2.5,  63  N.  Y. 

417,  34  S.  E.  6,  as  to  granting  con-  Supp.    659,    7    Am.    Elee.    Cas.    75. 

sent  to  street  railway,  where  no  ex-  In  this  case  the  telephone  company 

press  power  conferred  on  city  to  do  was    acting    under    the    power    con 

so.  ferred   by   Transportation    Corpora- 

59  State,  Hutdiinson  V.  Belmar,  61  tions  Law  (Laws  1890.  c.  500) 
N.  J.  L.  443,  39  Atl.  643,  aflfd.,  62  which  conferred  upon  telegrapli  and 
N.  J.  L.  450.  telephone    companies    the    right    to 
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§  355^  Consent  of  council  and  mayor  —  Record  as  evidence 
of. —  Where  it  is  jjrovidcd  by  ordinance  that  an  (dectrieal  cor- 
poratiou  is  authorized  to  occupy  tho  streets  of  the  city  with 
its  poles  and  wires  upon  first  obtaining  the  consent  of  the 
mayor  and  council  of  said  city,  which  may  be  given  at  any 
regular  or  special  meeting  of  the  council  and  shall  be  entered 
upon  the  minutes,  the  contention  that  no  valid  permission  was 
iiranted  is  not  sustained  because  the  record  does  not  recite  that 
the  mayor  consented  thereto  where  it  is  recited  in  the  record 
that  he  was  present  and  presided  at  the  meeting  and  that  a 
motion  granting  the  permission  was  made  and  adopted,  it  being 
declared   that  he  presumably  announced  the  adoption  of  the 


use  the  streets  and  highways  for 
the  construction  and  maintenance 
t)f  its  lines.  The  section  of  the  law 
•granting  this  right  to  telegraph  and 
Icleplione  companies  did  not  require 
Ihc  consent  of  the  municipality  be- 
fore the  company  acquired  any 
right  to  use  the  streets  while  in 
other  sections  of  the  law  relating 
to  other  corporations  desiring  to 
use  the  streets  and  highways  such 
consent  was  required.  The  court 
held  that  in  the  case  of  telcgrapii 
and  telephone  companies  such  con- 
sent was  clearly  not  required  and 
that  the  right  so  conferred  was  not 
allccted  by  an  amenduient  to  the 
charter  of  the  city,  in  which  the 
company  sought  to  erect  its  line, 
which  gave  authority  to  the  com- 
mon council  '*  to  regulate  and  con- 
trol the  erection,  construction,  lay- 
ing, stringing,  maintaining  and  re- 
moving of  all  wires,  cables,  poles, 
conduits  and  subways  Jjpon,  over 
and  under  the  street,  avenues,  lanes, 
squares,  parks,  bridges,  aqueducts 
and  public  places  within  said  city." 
It  was  said  by  the  court  in  this  con- 
nection, "  This  provision  does  not 
relate  to  the  right  to  the  use  of 
the  streets.  It  is  no  infringement 
upon  the  power  vested  in  the  State 


legislature  to  grant  the  franchise 
to  telephone  companies.  When  a 
corporation  of  tliis  kind  is  to  avail 
itself  of  the  legislative  grant,  the 
manner  of  its  exercise,  the  location 
of  its  poles,  the  stringing  of  its 
wires,  etc.,  are  within  the  control 
and  regulation  of  the  local  legisla- 
tive bud\'.  Tliat  is  one  of  tlic  police 
functions  committed  to  the  munici- 
j)ality.  This  rigiit  of  regulation  is. 
however,  entirely  distinct  from  tiie 
original  granting  of  the  privilege. 
It  is  subordinate  to  that  riglit. 
The  local  body  has  no  authority  to 
intervene  until  tlie  corporation  is 
.seeking  to  exercise  the  privilege  ac- 
corded it  by  tlie  State  and  then  not 
to  enjoin  such  exercise  if  within 
the  letter  of  its  authority,  or  to  ex- 
act compensation  for  the  franchise, 
but  to  protect  tlie  citizens  and  the 
public.  It  may  intercede  to  reduce 
to  a  minimum  this  interference 
with  the  public  uses,  to  require  that 
the  privilege  shall  be  exercised  most 
beneficially  to  all  people  interested, 
or  for  any  other  purpose  involving 
'control  and  regulation'  by  the 
local  authorities.  But  this  inter- 
vention recognizes  the  franchise  as 
existing  in  the  corporation,"  per 
Spring,  J. 
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resolution  without  ohjcctiou,  imiliinw  i,,  the  roeord  IiKlIoaLiuf,^ 
the  contrary.  It  was  also  said:  "The  mayor  and  council, 
when  in  session,  constitute  a  single  <-ullc.-tivc  and  deliherat*- 
body,  and  we  think  that  his  assent  to  the  niutimi  is  a  fair  in- 
ference from  the  entry  in  the  minutes."^ 

§  350.  Local  consents  —  Continuous  electric  lines — Several 
towns.— Where  the  charter  of  an  electrie  street  railway  author- 
izes it  to  construct  its  lino  between  certain  points,  and  in  the 
construction  of  such  line  as  authorized  it  is  necessary  to  pass 
through  several  cities,  boroui>;hs  or  towns,  it  is  necessary  to  ol>- 
tain  the  consent  of  the  local  authorities  of  each  eity,  borouiili 
or  town  through  which  it  ]>asses  before  such  line  can  be  con- 
structed. Though  the  local  authorities  of  one  of  the  districts 
may  have  given  their  consent,  yet,  if  all  of  the  consents  neces- 
sary to  make  the  line  complete  caimt.t  be  obtained,  the  c(tu- 
struction  of  the  line  may  not  be  commenced  within  the  district 
or  districts  consenting,  if  subsequently  they  object  to  the  con- 
struction, since  consent  was  given  tt>  the  use  of  the  streets  <.r 
highways  of  the  particular  district  for  a  continuous  line  and 
not  to  two  or  more  separate  and  distinct  lines.""*  In  Michigan 
it  is  held  that  a  street  railroad  company,  organized  \nuler  the 
statutes  of  that  State,'''  nuiy  operate  lines  through  several  citi«>s 
or  towns,  not  being  coutined  to  one  particular  town  or  city.'"' 

§  35Ga.  Franchise  for  continuous  line  —  Street  railway  — 
When  not  a  continuous  line. —  Where  a  street  railway  company 
is  authorized  by  its  charter  to  construct  and  operate  a  con- 
tinuous route  over  certain  streets,  some  of  which  are  occupied 
by  another  street  railway,  and  cannot  be  used  by  another  cona- 
pany,  even  with  legislative  sanction,  as  legislation  granting  it 
would  be  in  violation  of  the  State  Constitution,  and  the  later 
company  has  no  right  to  nui  its  cars  over  the  tracks  already 

crt  Nebraska   Telepli.    Co.    v.    City  Co.    L.    T?i'p.    22;     Uea.lii.s    Co.    v. 

of  Fremont    (Neb.   li)04),  99  N.  W .  Schuylkill    Valley    Tract.    Co.     (C. 

gl^  P.),  14  Mont.  Co.  L.  Rep.  10. 

G4Penn.    R.    Co.    v.    Montgomery  ^  How.  Ann.  Stat.,  chap.  9.i,  and 

Pass.  Ry.  Co.,   167   Penn.  St.   62,  5  amendatory  acts. 

Am.    Elec.    Cas.    166,    31    Atl.    463;  or.  Street    Railways     (Atty-Gen.), 

Perkiomen  R.  Co.  v.  Schuylkill  Val-  5  Det.  L.  News,  No.   50. 
ley   Tract.   Co.    (C.    P.),    14    Mont. 
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laid,  it  has  not  a  contimious  route  and  as  it  cannot  construct 
and' operate  the  whole  of  its  route  it  is  decided  that  the  con- 
struction or  operation  of  any  portion  of  the  route  would  be 
without  warrant  of  law.^^ 

§  356b.  local  control  and  consent  — Line  to  be  completed 
in  stipulated  time  — Power  of  city  to  require  bond.— Where 
power  is  conferred  by  statute  upon  a  city  to  grant  the  use  of 
its  streets  and  alleys  to  a  company  or  corporation  for  the  pur- 
pose of  supplying  the  city  and  inhabitants  with  light,  upon  such 
terms  and  conditions  as  the  municipal  authorities  may  pre- 
scribe, the  municipality  is  clothed  with  legislative  power  and 
sovereignty,  subject  only  to  the  limitation  that  the  exercise 
of  such  power  must  be  within  the  objects  and  trust  for  which 
it  was  conferred.  The  municipality  may  in  such  a  case  require 
and  accept  a  bond  of  the  corporation  to  whom  it  has  granted 
such  privileges,  conditioned  that  the  work  shall  be  completed 
within  a  specified  time,  and  where  a  bond  is  so  required  and 
niven  it  is  decided  that  the  sum  specified  therein  may  be  re- 
Trarded  as  in  the  nature  of  liquidated  damages  and  that  the  full 
amount  mav  be  recovered  as  such.°»  Tn  a  recent  case  in 
Illinois  it  is  decided  tliat,  where  by  ordinance  granting  a  fran- 
chise to  a  street  railway  company  it  is  provided  that  the  work 

c7  Altoona  Belt  Line  St.  Ry.  Co.  thori/ing  the  council,  upon  granting 

V.   City   Passenger   R.   Co.,  209   Pa.  the  privilege  to  use  the  streets,  to 

St   280   58  Atl.'477.  require  that  the  work  shall  be  done 

os^City  of  Salem  v.  Anson,  40  within  a  specified  time;  nor  is  it 
Oreg  339,  67  Pac.  190,  8  Am.  Elec.  necessary.  It  is  given  the  exclusive 
Cas.  44,  in  which  it  is  said,  "It  power  to  make  the  grant  'upon 
is  admitted  that  the  legislature  such  terms  and  conditions'  as  it 
may,  by  virtue  of  its  paramount  may  prescribe,  which  necessarily 
authority,  require  bonds  on  untlcr-  autiiorizes  it  to  impose  such  reason- 
takings  ^  of  the  grantees  of  such  able  conditions  precedent  or  subse- 
privileges,  conditioned  that  they  quent  to  the  granting  or  exercise  of 
will  construct  their  works  within  a  the  franchise  as  may  be  deemed 
specified  time,  or  that  they  will  necessary  or  proper,  including  a  re- 
otherwise  comply  with  the  terms  of  quirement  that  the  grantee  shall 
their  grant,  and  a  municipal  cor-  giro  a  bond,  conditioned  as  the  one 
poration  to  which  the  exclusive  in  suit.  *  *  *  We  are  of  the 
power  over  the  subject  has  been  opinion,  therefore,  that  the  bond  in 
delegated  may  exercise  the  same  suit  was  valid,  and  within  the 
right.  There  is  no  express  pro-  power  of  the  city  to  require  and  ac- 
▼ision  in  the  charter  of  Salem  au-  cept,"  per  Bean,  C.  J. 
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sluill  bo  completed  within  a  cciiain  time  aii.l  that  all  privilogt-s 
granted  by  the  ordinance  are  to  cease  and  terminate  as  to 
any  portion  of  the  streets  on  which  lines  arc  not  in  operation 
within  such  time,  unless  the  con>tructi(»n  is  delayed  by  injunc- 
tion of  a  court  of  competent  jurisdiction,  in  which  case  the 
time  of  such  delay  is  not  to  be  rc'ckoned  as  a  part  of  the  time 
limited  the  effect  of  such  re(iuirement  cannot  be  avoided  as  to 
the  entire  line  by  the  fact  that  an  injunction  was  granted  as 
to  a  part  of  the  line  unless  it  apjiears  that  the  j)art  covered 
by  tlie  injuncti<»n  was  coniU'Cted  with  tiie  rest  of  the  line  in 
such  a  way  as  to  render  it  undesirable  or  inconvenient  t-.  build 
one  without  the  other/''* 

§  rjnfic.  Franchise  requiring  deposit  —  Operation  of  line  — 
Forfeiture  —  Stipulated  damages. —  Where  the  franchise  to  an 
electrical  company  contains  a  provision  requiring  it  to  deposit 
a  certain  sum  as  a  guaranty  for  the  construction  and  opera- 
tion of  the  plant,  which  sum  shall  be  forfeited  to  the 
city  unless  the  plant  is  in  operation  by  a  certain  desig- 
nated time,  the  sum  so  speciiicd  will  bo  regarded  as  stipu- 
lated damages,  which  the  city  may  retain  as  such,  without 
showing  any  special  damages,  in  case  of  a  default  by  the  com- 
pany. In  a  case  where  this  question  is  considered  it  is  de- 
clared: "The  municipal  body,  as  such,  suffered  no  damages 
by  reason  of  the  failure  of  the  corporation  to  comply  with  the 
terms  of  its  grant.  But  it  was  said  that  the  contract  was  made 
by  the  corporate  officers  for  and  in  the  interest  of  the  inhab- 
itants. It  might  be  added  that  their  damages,  likewise,  would 
not  be  susceptible  of  proof,  and  this  furnishes  a  strong  reason 
for  holding  that  the  parties  intended  by  their  stipulation  to 
treat  such  damages  as  liquidated.  ""  *  ■••"  This  is  one  of 
that  class  of  cases  where  the  damages  for  a  breach  are  impossi- 
ble to  be  estimated  with  certainty  by  reference  to  any  pecuniary 
standard.  *  *  *  The  recovery  of  damages  by  the  city  was 
not  even  postponed,  to  be  secured  by  an  action  in  the  courts; 
but  the  fund  Avas  actually  placed  on  deposit  with  the  city, 
with  an  express  stipulation  that,  upon  a  failure  to  comply  with 
the  requirements  of  the   charter,   it  should  be   forfeited.     It 

f.f'Blocki    V.    Tlie    People    ex   rel.     South    Chicago    City    Ry.    Co.,    220 
111.  444,  77  N.  E.  172. 
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is  tnie  that  the  law  abhors  a  forfeiture,  but  there  can  be  no 
other  construction  of  this  charter,  than  that  the  defendant  ^yas 
to  forfeit  this  sum  as  liquidated  damages  for  a  failure  to  ful- 
fill the  agreement  to  construct  the  phmt  and  operate  it  as  pro- 
vided." ^^ 

§   357.     Exercise    of   local    powers  —  Consent    and    control  — 
Power  of  courts  —  May  not  inquire  as  to  motives.— The  right  t<. 
establish  reasonable  rules  and  regulations  or  to  grant  consent 
for  the  erection  of  an  electrical  line  in  the  streets  is  a  legisla- 
tive or  administrative  function  and  not  a  judicial  one.     The 
court,  while  it  has  power  to  pass  upon  the  validity  of  action 
taken  by  the  municipality  or  to  compel  the  authorities  to  act, 
cannot  arant  consent  for  the  erection  of  poles,''  or  adopt  rules 
and  regulation  in  regard  thereto."     ^q^.  ^^jn  the  motives  by 
which  local  authorities  may  be  influenced  in  exercising  then- 
powers  of  granting  or  refusing  consent  to  the  construction  of 
electrical   hues   upon    their   streets   be    inquired    into    by    the 
courts,"  or  the  exercise  by  a  municipality  of  the  power  ex- 
pressly reserved  to  it  to  repeal  an  ordinance  granting  the  right 
to  an  electrical  company  to  occupy  the  streets  with  its  poles 
and  wires.''*     \Y\u\e  the  legislature  or  municipal   authorities 
cannot  authorize  a  structure  in  the  streets,  which  is  subversive 
of  the  rights  of  the  public  or  repugiuint  to  the  proper  use  of 
the  streets,  yet,  where   poles  are   erected  in   streets  or   high- 
ways in  pursuance  of  permission  of  the  local  authorities,  the 
courts  will  not  interfere  with  the  discretion  of  such  authorities, 
Avhere  there  api)ears  to  be  no  serious  interference  with  the  rights 
cf  the  public  or  of  abutting  owners.'^     And  where  a  munici- 

-"Cily     of     Dotroit     v.     People's  sey  Tract.   Co.,  G2  N.  J.  L.   386.  41 

Teleph   Co.,  135  Mich.  696,  08  N.  W.  All.   !)46,  affg.   61   N.  J.   L.  470.  3!) 

745,  per  Monlgomciy,  J.  All.  681,  10  Am.  &  Eng.  R.  Cas.  (N. 

71  City  of  Mansfield  v.  Wisconsin  S. )    323. 

Teleph    Co.,  102  Wis.  604,  78  N.  W.  "*  Southern      Bell      Teleph.      and 

735,  7  Am.  Elec,  Cas.  103.  Teleg.  Co.  v.  City  of  Richmond,  98 

72  Michigan  Teleph.  Co.  v.  City  of  Fed.  G71,  wherein  it  is  declared  that 
St.  Joseph?  121  Mich.  502,  80  N.  W.  the  power  to  repeal  in  such  a  case 
383    7  Am.  Elec.  Cas.  1.  does  not  depend  on  cither  the  neces- 

73Adamion   v.   Nassau   Elec.    Ry.       sity  for  it  or  on  the  soundness  of 
Co.,  89  Hun   (N.  Y.),  2G1,  68  N.  Y.       the  reasons  assigned  for  it. 
SI.R.    851,   34   N.   Y.    Si'pp.    107;!.  7.,  Tut  tie    v.    Brush    Elec.    Ilium. 

See  also  State,  Moore  v.   West   Jer- 
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pality  is,  by  its  charter,  givon  general  emitrol  (.1'  llie  ^trect-^ 
and  power  to  remove  all  obstriu-tioiis  therein,  which  in  tlie 
opinion  of  the  council  may  impair  the  nsefulness  of  such 
streets,  the  council  is  thereby  given  ((uasi-judicial  or  (lisereti(.n- 
ary  power,  and  a  decision  by  such  council  thai  the  contem- 
plated erection  of  the  poles  of  a  telephone  company  will  be  an 
obstruction,  such  as  above  mentioned,  will  not  ordiiuirily  be 
disturbed  by  the  courts.'"  In  New  Jersey,  however,  it  is  held 
that,  where  the  fee  to  the  streets  is  in  the  abutting  owner,  be 
may  test  the  validity  of  an  ordinance  granting  permission  to 
a  trolley  company  to  construct  its  line  in  such  streets,  by  a 
writ  of  certiorari,  and  that  this  will  operate  as  a  stay  of  pro- 
ceeding under  such  ordinance  iVom  the  time  of  service.'' 

§  358.  Municipal  consent  —  Reservation  of  use  of  crossarm 
to  city  —  Conditions. —  An  onlimmce  granting  the  right  to  an 
electrical  company  to  construct  its  lines  in  the  streets  of  a  city, 
reserving  to  the  city  the  right  to  the  use  of  a  crossarm  on  the 
])oles  erected,  constitutes,  when  accepted  by  the  grante(>  and 
acted  upon  by  it,  a  contract  between  the  city  and  such  comj^any, 
from  which  neither  may  recede,  except  ujxm  the  terms  j)ro- 
vided.'^'*  This  rule  is  founded  upon  the  principle  that,  where 
an  easement  is  granted  by  either  the  State  or  the  municipality, 
conditioned  upon  the  performance  by  the  grantee  of  some  act 
beneficial  to  the  grantor,  if  accepted  and  acted  upon  by  both 
parties,  constitutes  a  contract  between  them,  from  which  neither 
party  may  recede,  except  upon  the  terms  ])rovided  for  or  con- 
templated by  the  contract.'^^     And  a  municipality,  in  granting 


Co.,  50  X.  V.  Su|HT.  Ct.  464,  1  Am. 
Klee.  Cas.  508. 

70  Utica  V.  Utiia  Telepli.  Co.,  24 
App.  Div.  (N.  Y  ).  .^Gl,  48  N.  Y. 
8iipp.  916. 

""  State,  West  Jersey  Tract.  Co. 
V.  Camden,  58  N.  J.  L.  530,  37  Atl. 
578;  State,  Green  v.  Inhabitants  of 
City  of  Trenton,  54  N.  J.  L.  92,  4 
Am.  Elec.  Cas.  30,  23  Atl.  281; 
State,  Kennelly  v.  Mayor  &  Alder- 
men of  Jersey  City,  57  N.  J.  L.  293, 
30  Atl.  5:'.l.   5   Am.   Elec.  Cas.   146. 

78  St.  Louis  V.  Western  Un.  Teleg. 
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(  o,  148  C.  S.  92,  4  Am.  Elec.  (as. 
112,  13  S.  Ct.  485;  St.  Louis  v. 
Western  Un.  Teleg.  Co.  (U.  S.  C.  C  , 
1894),   5  Am.  Elec.  Cas.  43. 

7J  City  of    St.   Louis    v.    Western 
Un.  Teleg.  Co.    (U.  S.  C.  C,  1894).. 

5  Am.  Elec.  Cas.  45;  City  of  New 
Orleans   v.  Great    Southern   Telepli. 

6  Teleg.  Co.,  40  La.  Ann.  41,  2 
Am.  Elec.  Cas.  122,  3  So.  533;  Uut- 
land  Elec.  L.  Co.  v.  Marble  City 
Elec.  L.  Co.,  G5  Vt.  377,  4  Am.  Elec. 
Cas.  250,  20  Atl.  635.  See  §  350, 
Grant  of  Right  to  Use  Streets  — 
Nature   of   Contract. 
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consent  to  the  construction  of  an  electrical  line  upon  its  streets, 
may  impose  certain  ccmditions  upon  the  grantee,  which  become 
binding  when  it  has  accepted  and  acted  upon  such  consent*"^ 
But  it^cannot  impose  conditions,  for  the  purpose  of  preventing 
the  use  of  the  streets,  which  are  not  based  on  the  inconvenience 
of  the  public  or  the  obstruction  of  its  streets.^^     The  fact,  how- 
ever, that  different  conditions   are   imposed   upon  a  company 
than  upon  other  similar  companies  is  not  a  denial  to  it  of  equal 
protection  of  the  law  or  due  process  of  law.«-     So  it  may  be 
conditioned  that  a  street  railway  shall  be  completed  by  a  cer- 
tain time.^^     But  where  a  telephone  company  had  the  right  by 
law  to  erect  poles  and  wires  in  the  streets  of  St.  Louis,  subject 
only  to  the  right  of  the  local  authorities  to  designate  the  kind 
of  poles  which  should  be  used,  the  location  of  the  same,  and 
the  height  at  which  the  wires  should  be  strung,  it  was  held  that 
the  board   of  public   improvements,   having  merely   power   to 
make  by-laws  and  rules  for  the  transaction  of  its  own  business 
as  a  board,  had  no  power  to  impose  a  condition  upon  the  com- 
pany that  the  poles  should  be  subject  t(.  use  by  other  companies 
at  a  fixed  rental,  or  that  it  shouhl   not  maintain  on  its  own 
poles,  or  the  poles  of  otiier  companies,  unused  or  unnecessary 
wires.^* 

^  359,  Municipal  consent  —  Free  service  to  city  —  Tele- 
phone—Electric light— A  municipality  may,  in  granting  con- 
sent to  a  telephone  or  electric  light  company  to  occupy  the 
streets,  impose  as  a  condition  that  free  service  shall  be  fur- 
nished to  the  city,  and  where  the  company  accepts  and  acts 
upon  such  consent  it  acquires  the  features  of  a  contract  bind- 
ing both  parties.**^     And  where  an  electric  light  company  is 

80  People,    Jackson    v.    Suburban  v.- Chicago  General  R.  Co.  v.  Chi- 

R    Co.,  178  111.   594,  53  N.   E.  .340;  cago,  176  111.  253,  52  N.  E.  880. 

Chicago  General   R.   Co.  v.  Chicago,  ^■■'  State,    Hutchinson    v.     Belmar, 

17G  111.  253,  52  N.  E.  880;  Michigan  Cil    N.  •/•   L.  443,  39  Atl.   043,  affd., 

Teleph.  Co.  v.  City  of  Benton  Har-  <»2  X.  J.  L.  450. 

l,or    1-n  Mich.  512,  80  N.  W.  386;  «'  State  ex  rel.  Bell  Teleph.  Co.  v. 

Burlington  v.  Burlington  Tract.  Co.,  Fh.d,  23  Mo.  App.  185,  2  Am.  Elec. 

70  Vt    491.  41   Atl.  514.  Cas.  128. 

M  Michigan  Teleph.  Co.  v.  City  of  ^^  City  of   New   Orleans   v.   Great 

Benton   Harbor,    121   Mich.    512,   80  Southern    Teleph.   &   Teleg.    Co.,   40 

2^-    ^y    38g  La.  Ann.  41,  3  So.  533,  2  Am.  Elec. 
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granted  i^ermission  to  construct  its  line  in  certain  streets  upon 
condition  that  it  shall  Avire  and  furnish  lamps  and  light  free  of 
charge  for  city  buildings  used  for  specified  purposes,  and  it 
accepts  the  condition  imposed,  its  obligation  to  the  city,  in  this 
respect,  is  not  terminated  by  the  destruction  of  the  buildings  in 
existence  at  the  time  of  the  grant,  but  survives  and  extends  t<> 
new  buildings  erected  in  their  jilace.^" 

§  300.  Decision  of  commissioners  —  Necessity  for  road  — 
New  York  statute  —  Powers  of  court,  reference  to. —  Tlu'  clause 
in  the  Xew  York  Constitution,  in  reference  to  obtaining  the 
consent  of  abutting  owners.**'  provides  that,  upon  failure  of  a 
street  railway  to  obtain  the  necessary  consents,  application  may 
be  made  to  the  General  Term  of  the  vSupreme  Court  for  the 
appointment  of  commissioners,  who  shall  determine  whether 
such  road  ought  to  be  constructed  and  operated,  and  their  deter- 
mination, confirmed  by  the  court,  may  be  taken  in  lieu  of  the 
consent  of  the  abutting  owners.  If  commissioners  acting  un- 
der this  provision  make  a  rejjort  adverse  to  the  construction  of 
the  road,  it  is  held  that  there  is  no  power  in  the  Appellate 
Division  to  set  aside,  contirm  or  review  their  determination.^* 
Where  the  commissioners  arc  divided,  the  court  has  power  to 
confirm  the  report  of  the  majority/'' 

§  ;](;0a.  Appeal  from  *'  decision,  denial,  direction,  or  order  " 
of  municipal  authorities  to  railroad  commissioners  —  Statute. — 
In  Connecticut  the  right  is  given  by  statute  to  a  street  rail- 
way company  to  appeal  to  the  State  railroad  commissioners 
from  any  ''  decision,  denial,  direction,  or  order  "  of  the  munici- 
pal authorities.  The  construction  of  this  statute  arose  in  a 
recent  case  where  the  selectmen  of  a  town  had  approved  the 
location  of  a  railway  upon  a  highway  in  the  town,  subject  to 
certain  conditions  which  were  imposed  upon  the  applicant,  who 
appealed  to  the  board  of  railroad  commissioners  "  from  cer- 

Cas.    122;    Kensington  Klec.    Co.   v.  87  Xevv  York  Const.,  art.  3,  §   18. 

Philadelphia,  187  Penn.  St.  446,  41  ss  Re  Nassau  Eiec.  R.  Co.,  6  App. 

Atl.  309,  43  Week.  N.  of  Cas.  186.  Div.    (N.  V.),   141,  40  N.  Y.  Supp. 

See   preceding  section.  334. 

80  Kensington   Elec.   Co.   v.   Phila-  ^"^  In  re  Port  Chester  St.  Ry.  Co., 

delphin,  187   IVnn.  446,  41  Atl.  309,  43    App.   Div.    (X.    Y.),   536,   60   N. 

43    Week.    X.   of   Cas.    186.  V.  St.   \l.   160. 
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tain  portions  of  said  decision,  direction  and  order."  The 
commissioners  ordered  the  laying  of  the  tracks  on  lines  ap- 
proved by  the  city,  but  held  they  had  no  authority  to  make 
any  order  disposing  of  the  matters  specified  as  grounds  of  ap- 
j)eal.  From  this  action  an  appeal  was  taken  to  the  Superior 
Court,  by  which  it  was  disaffirmed  and  annulled,  and  the  mat- 
ter sent  back  to  the  commissioners,  which  decision  was  af- 
firmed by  the  Supreme  Court;  which  declared  that  the  appeal 
conferred  by  the  statute  "  is  an  appeal  from  the  entire  de- 
cision, denial,  direction  or  order  "  and  that :  "  The  commis- 
sioners, on  any  such  appeal,  have  at  least  as  great  powers  as 
the  municipal  authorities  originally  had,  and  try  all  matters 
in  controversy  de  novo."  ^^ 

§  360b.  English  Electric  Lighting  Acts  —  Erection  of  boxes 
in  street  —  Notice  to  district  surveyor. —  Where  a  local  authority 
within  the  meaning  of  the  English  Electric  Lighting  Acts  of 
1882  and  1888,  in  pursuance  of  those  Acts,  has  been  granted  a 
provisional  order  confirmed  by  a  statute,  and  nnder  the  provi- 
sions of  that  order  has  constructed  in  a  street  boxes  to  be  used 
in  connection  with  the  supply  of  electric  energy,  snch  boxes 
are  buildings,  structures  or  works,  within  sect.  145  of  the  Lon- 
<lon  Building  Act  of  1804,  and  a  notice  under  that  section 
must  be  served  on  the  district  surveyor  before  they  are  com- 
menced.^^ 

§  361.  Use  of  overhead  trolley  wires  —  When  prohibited. — 
Though  a  statute  may  empower  the  municipal  authorities  to 
authorize  the  use  of  any  improved  motive  power,  yet,  if  the 
charter  of  the  company  excludes  the  use  of  overhead  wires,  the 
municipality  cannot  authorize  the  construction  of  poles  and 
wires  for  the  overhead  system.®^     So,   an  ordinance  granting 

90  Waterbuiy's   Appeal,    78   Conn.  incnced  and  tlie  details  of  the  pro- 

222,   61  Atl.   547,  construing  Conn.  posed  work,  so  that  he  can  survey 

Gen.  St.  1902,  §  3832.  the  work  when  commenced,  and  see 

01  Whitechapel    Board    of    Works  that  the  details  are  carried  out  in 

V.  Crow,  84  Law  T.  Rep.  595.     The  conformity   with    any   by-laws   that 

building    act    referred    to    required  may  have  been  passed  in  reference 

such  a  notice  to  be  given  to  the  dis-  to   such   buildings, 
triot    surveyor    as    will    enable    hira  02  Farrell  v.  Winchester  Ave.  Ry. 

to  know  when  the  work  is  to  be  com-  Co.,    61    Conn.    127,   23    Atl.    757,   3 
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j)ernussion  to  a  street  railway  eoinpanv  ii>  cnct  polo  ai»»i  <iriii^' 
wires  thereon  is  illegal,  where  tiie  statute,  in  referenee  to  si  net 
railways,  provided  that,  having  obtained  niunieipal  consent,  the 
company  might  oi)erate  its  cars  with  electric  or  chemical  mo- 
tors or  grip  cables  instead  of  horses.'*'''  But  a  provision  in  the 
act  of  incorporation  of  an  ekctric  street  railway  company,  iliat 
it  shall  not  incnndx'r  any  portion  of  the  streets  or  highways 
not  occupied  by  its  tracks,  will  not  render  an  ordinance  of  the 
city  council,  giving  consent  to  the  erection  of  poles  and  wires 
for  the  overhead  system,  invalid.''^ 

§  302.  Location  poles  and  route  —  Designation  of. —  h  i- 
generally  provided  by  statute  that  an  ehn'trical  company,  desir- 
ing to  use  the  streets  <tr  highways,  must  obtain  from  the  local 
authorities  a  designation  of  the  route  for  such  lines  and  of 
the  location  of  the  poles.  If  a  statute  contains  such  a  pro- 
vision, compliance  therewith  is  a  condition  j)recedenl  to  the 
construction  of  such  lines  niid  mu-^t  l)e  com|»lied  wiili.''*  So 
where  it  is  prrivided  by  statute  that  the  time  Jind  manner  <d' 
using  the  streets  of  a  city  for  the  placing  of  ek'ctric  light  [Kdes 
thereon  is  to  he  determined  by  the  board  of  j)ublic  works,  sub- 
ject to  review  by  the  common  council  it  is  decided  that  an 
electric  light  company,  o|)eratiug  un<ler  a  franchise  which  like- 
wise so  provides,  may  be  restrained  at  suit  of  an  abutting  owner 
from  placing  a  pole  in  front  of  his  premises,  before  the  city 
authorities  have  exercised  the  power  given  them.^**     If  a  desig- 


Ani.  Elec.  Cas.  85.  The  statute  au- 
thorized the  municipal  authorities 
to  permit  the  operation  of  street 
railways  by  "  any  improved  motive 
])o\ver "  except  steam,  and  the 
charter  of  the  company,  granted 
subsequent  to  the  enactment  of  the 
statute,  authorized  the  company 
"  to  locate,  construct  and  operate 
such  railroad  with  cars  propelled 
by  electricity  in  any  mode  that  does 
not  involve  the  use  of  over-head 
wires." 

33  State,  Green  v.  Inhabitants  of 
the  City  of  Trenton  &  Trenton 
Horse  K.  Co.,  54  X.  J.  L.  92,  2.3 
.Atl.  281.  4  Am.  Elec.  Gas.  30. 
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*•*  Taggart  v.  Newport  St.  Ry.  Co., 
16  K.  1.  (iti8,  3  Am.  Elec.  Cas.  306, 
19  Atl.  32(5. 

95  State,  Meyers  v.  Hudson  Co. 
Elec.  Co.,  60  N.  J.  L.  350,  37  Atl. 
018,  which  holds  that  an  electric 
light  company  cannot  erect  poles 
in  the  streets  of  a  city  without 
obtaining  a  designation  of  the 
streets,  it  may  construct  its  line  in 
from  the  municipal  authorities. 
Decided  under  N.  J.  P.  L.  1896,  p. 
322. 

■""•Ma lone  v.  Waukesha  Elec.  L. 
Co,  120  Wis.  485,  98  N.  W.  247, 
decided  under  Wis.  Stat.  1898.  §§ 
925-988.     The  court  said :  "  Couced- 
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nation  has  been  obtained,  the  construction  of  an  electrical  line 
must  be  in  compliance  therewith,  and  the  location  of  a  line  in 
a  street,  which  is  not  a  part  of  the  route  designated,  will  be 
treated  as  trespass  against  the  abutting  owner  holding  the  fee 
to  the  street.^'  But  where,  in  an  action  to  restrain  the  erec- 
tion or  maintenance  of  such  a  line,  the  defendant  shows  that 
its  poles  and  wires  are  erected  in  the  places  and  manner  pre- 
scribed by  the  municipal  authorities  and  that  the  purpose  of 
tlieir  erection  is  a  pro])er  municipal  use,  to  which  the  street 
may  be  subjected,  it  has  prima  facie  established  the  fact  that 
it  is  lawfully  in  the  occui)ation  of  the  street  and  it  is  in- 
cumbent upon  the  plaintiff  to  overthrow  such  case.**^  Where  a 
board  of  public  works  of  a  city  is  given  discretionary  power 
as  to  what  streets  shall  be  used  by  a  telegraph  company  for 
the  construction  of  its  line,  it  has  been  held  that  the  courts 
have  no  power  to  revise  such  designation,  unless  possibly  in 
the  case  of   manifest   abuse."''-'      Though   the   proper   local    au- 


ing.    for   the    purposes   of   the   case, 
that   the   franchise   granted   by   the 
city    counsel    gave    to    the    electric 
light    company    the    riglit   to    place 
its  poles  in  the  streets  without  con- 
ilenuiation,  it  did  not  give  the  right 
to  place  those   poles  anywhere  tliat 
the  company   might  choose,  against 
tlie  consent   of  the  lot  owner.     In- 
der  the  terms  of  the  law  governing 
this  subject  in  cities  of  the  class  to 
which   \Yaukesha  belongs,  the  time 
and    manner    of    using    the    streets 
for     placing     electric     light      poles 
therein   shall  be  determined  by  the 
board  of  public  works,  subject  to  re- 
view by  the  common  council.     Such, 
also,  are  the  terms  of  the  ordinance 
or  franchise  passed  by  the  common 
council.     There    can    be    no    doubt 
that,    until     the    board     of    public 
works   has    designated    the   particu- 
lar places  where  the  poles  are  to  be 
placed,    the   electric    light   company 
has  no  power,  against  the  objection 
of   the   owner,    to    place   a    pole    in 
front    of   a    man's   property.     Until 


the  city  authorities  have  exercised 
the  power  given  them,  the  property 
owner's  right  must  be  paramount. 
It  appears  by  the  findings  in  the 
present  case,  upon  sufficient  evi- 
denc-e.  that  neither  the  board  of 
public  works  nor  tlie  city  council 
ever  authorized  a  pole  to  be  put  at 
the  point  where  tiie  company  had 
put  it  when  this  action  was  com- 
menced, nor  di<l  they  ever  authorize 
the  trimming  of  trees  for  the  pur- 
pose. Until  such  authorization  has 
been  made,  tbe  rights  of  the  plain- 
tiff nuist  be  c-onsidered  to  be  abso- 
lute," per  Winslow.  .J 

!»7  Canastota  Knife  Co.  v.  New- 
ington  Tramway  Co.,  69  Conn.  146, 
.36  Atl.  1107;  Ricketts  v.  Birming- 
ham St.  Ry.  Co.,  85  Ala.  600.  .5  So. 
35.3. 

!>**  Western  Un.  Teleg.  Co.  v. 
Guernsey  &  Scudder  Elec.  L.  Co..  46 
Mo.  App.  120.  3  Am.  Elec.  Cas.  420. 
433. 

!>!•  Gay  v.  Mutual  Un.  Teleg.  Co., 
12  Mo.  App.  485,  1  Am.  Elec.  Cas. 
427,  431. 
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thoritios  may  have  ik'siguatcil  the  streets  in  which  the  line;* 
shall  be  constructed  and  a  pole  may  have  heni  cni-tcd  in  a 
certain  place  under  the  direction  of  a  loeal  (ttheiai  and  at  the 
])oint  designated  by  him,  yet  this  will  not  relieve  the  company 
from  liability  for  injury  to  an  awning  caused  by  cutting  a  hole 
in  the  same.^ 

5<  303.  location  poles  and  route  —  Designation  of  —  Decisions 
under  statutes  in  reference  to. —  I'ndcr  a  statut«'  in  Xew  ,]«'rsey 
])roviding  that  a  tele])hon<'  comi)any  shall  not  erect  its  poles 
in  the  streets  of  incorporated  cities,  boroughs,  towns,  villages 
or  townships,  without  first  obtaining  fntm  such  city  or  town  a 
designation  of  the  streets  in  which  they  shall  be  ]dace<l  and  tlu^ 
manner  of  placing  them,"  it  is  decided  that  the  local  authorities 
are  not  given  a  discretion  t<j  consent  to  or  to  refuse  perinis-;ion 
for,  the  ei-ection  of  j)oles,  Init  rather  that  a  duty  is  imposed 
u))on  them,  the  ])erformauce  of  which  may  be  compelled  by 
miiiuhinius."^  It  being,  howe\'er,  duubtfnl.  in  a  certain  case, 
Avhether  the  town  was  an  incorjiorated  town,  it  was  held  that 
an  injunction  would  not  be  issued  restraining  the  authorities 
from  removing  the  poles."*  And  again,  under  a  Xew  Jersey 
statute,^  consent  of  the  municipal  authorities  to  the  location  of 
tracks  of  a  street  railway  is  invalid  if  the  {)ortion  of  the  streets 
which  the  tracks  shall  occupy  is  not  designated."  But,  in  a 
later  case,  it  is  held  that  the  designation  nuiy  be  made  a  part 
of  the  ordinance  granting  consent,  or  may  b(>  made  by  a  subse- 
quent resolution."      Under  another  statute  in  Xew  Jersey  con- 


1  Erie  Teleg.  &  Teleph.  Co.  v. 
Kennedy,  80  Tex.  71,  15  S.  W.  704. 

-N.  J.  Act.  1900  (P.  L.  p.  74), 
authorizing  the  construction  of  tele- 
graph or  telephone  lines  providing, 
however,  that  no  pole  shall  be 
erected  "  in  any  street  of  any  incor- 


3  State  ex  rel.  New  York  &  N.  J. 
Teleph.  L'o.  v.  Borough  of  Bound 
Brook,  GU  X.  J.  L.  168,  48  Atl. 
1022. 

4  Xew  York  &  N.  J.  Teleph.  Co. 
v.  Inhabitants  of  East  Orange,  42 
N.   J.   Eq.   490,    8   Atl.   289,   2   Am. 


porated    city,    borough,    town,    vil-      Elee.  Cas.   138. 


lage  or  township  *  *  *  with- 
out first  obtaining  from  such  incor- 
porated city,  borough,  town,  village 
or  township,  a  designation  of  the 
streets  in  which  llie  same  sliall  be 
placed  and  tlio  ni;uuier  of  |)laoing 
the  same." 
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5N.  J.  P.  L.   1893,  p.  302. 

«  West  Jersey  Tract.  Co.  v.  Cam- 
den Horse  R.  Co.,  53  N.  J.  Eq.  163, 
35  Atl.  49. 

"  State,  Hutchinson  v.  Bilniar,  61 
X.  J.  L.  443,  .39  All.  643.  alFd.,  62 
X.  J.  L,  450,  45  Atl.   1092. 
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ferring  power  upon  the  circuit  court  in  certain  cases  to  desig- 
nate the  streets  in  which  a  telegraph  and  telephone  company 
may  construct  its  line,  and  the  location  and  manner  of  erecting 
its  poles,^  it  is  held  in  one  of  the  earlier  cases  arising  under 
this  statute  that  the  designation  should  not  contain  require- 
ments outside  the  statute,  though  conceded  by  the  company; 
hut  it  is  held  that  if  it  is  desired  to  make  certain  requirements 
of  the  above  nature,  to  which  the  designation  shall  be  subject, 
it  should  be  made  to  depend  on  a  tender  to  the  municipality  by 
the  company  of  a  contract  therefor.^  In  a  later  case,  however, 
in  this  State  it  is  decided  that  pcjwer  conferred  upon  the  circuit 
court  by  such  a  statute  to  designate  a  route  is  an  improper 
delegation  of  power  to  the  circuit  court  and  that  the  statute  in 
that  respect  is  void.^^^  And,  under  another  statute  of  this  same 
State,' ^  by  which  tiie  common  council  of  a  city  may  designate 
the  streets  in  which  a  telephone  com])any  may  erect  its  poles 
and  the  manner  of  placing  them,  it  is  held  that  the  ordinance 
need  not  specify  the  particular  location  of  the  poles,  or  at  what 
distance  apart  they  shall  !»('  placed.''*^  Xor  need  it  be  con- 
ditioned upon  the  consent  of  the  abutting  owners,  since  such 
consent  is  provided  for  by  statute,''*  Again  it  is  decided  in 
this  State  that  the  act  of  April  21,  1896,'^  requiring  a  designa- 
tion of  the  streets  in  which  poles  and  wires  of  an  electric  light 
line  may  be  placed  is  not  contincd  in  its  operation  to  cases 
where  poles  are  to  be  erected  for  private  lighting  but  that  such 
companies  whether  tV»r  public  or  |)iivate  lighting  cannot  law- 
fully erect  poles  in  any  street  of  a  city  without  first  obtaining 
from  the  city  a  particular  designation  of  the  streets  in  which 

8  3  N.   J.  Gen.   Stat.   p.   .3459,  pi.  consent   by  the   common   council   to 

21.  tlie    coustruction    of    a    street    rail- 

0  State,  Bayonne  v.  Lord,  61  N.  J.  way.  and   a  designation  of  the  size 

L.   1.36.  38   Atl.   7.52.  and   location   of  poles  and   speed   of 

1"  State   e\    rel.   New    York   &    N.  electrical  cars  is  a  street  regulation, 

J.  Teleph.  Co.  v.  Borough  of  Bound  and  should  be  by  ordinance.     State, 

Brook.    66    N.    .J.    L.    168,    48    Atl.  Halsey   v.    City  of   Newark,    54    N. 

1022.  .7.  L.  102,  23  Atl.  284,  4  Am.  Elec. 

11  N.  .T.  Supp.  rjev.,  p.   1022,  §    1.  Cas.  40. 

12  State,  Marshall  v.  Bayonne,  50  i;t  State,  Marshall  v,  Bayonne,  59 
N.  J.   L.   101,  35  Atl.   1080.     Under  N.  J.  L.  101,  35  Atl.  1080. 

the    charter    of    Newark,    N.    J.,    a  i*  P.   L.,  p.  322. 
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the  same  are  to  be  placed.'^  Where,  in  accordance  with  a 
statutory  requirement,  speciticatiuns  and  decir^ions  by  tlic  mayor 
and  aldermen  or  selectmen  of  a  city  or  town,  in  reference  to  a 
telegraph  company,  are  made  and  recorded,  sucii  specitications 
and  decisions  designating  and  determining  tiie  kind  of  posts 
and  location  of  same,  tliey  are  conclusive  upon  all  parties  as 
to  rightfulness  of  their  erection,  and  cannot  bcdawfully  re- 
moved by  the  local  authorities  or  treated  as  a  public  nuisance.'" 
Under  the  Connecticut  statute,  re<iuiring  the  common  council, 
at  the  request  of  an  electric  light  company,  to  direct  and  con- 
trol the  placing,  erecting  and  maintenance  of  electric  wires 
and  fixtures  in  the  streets,  the  duty  of  such  conncil  is  im- 
perative, and  it  is  not  subject  to  any  terms  made  by  the  com- 
pany with  adjoining  proprietors.'"  In  Ohi<t,  notice  of  the 
intention  of  a  common  council  to  establish  a  street  railway  route 
is  held  not  to  be  necessary  prior  to  the  adopti<m  of  the  resolu- 
tion.'^ In  another  case  in  this  State  it  i-<  Iwhl  that  the 
designation  of  the  route  in  the  ordinance  granting  consent  is 
not  such  notice  as  will  bind  property-owners.''-' 

i;  ,S(i8a.  Location  of  poles  —  Power  of  municipality  to  change 
—  Company  no  interest  in  soil. —  We  li;ive  already  stated  that  a 
municipality  is  not  precludi'd  from  com[)«dling  a  change  of 
location  of  telejdione  poles  by  the  fact  that  the  company  is  en- 
firaeed  in  interstate  commerce.-"  And  in  a  case  in  Maine  it  is 
decided  that  a  telephone  cf>mpany,  which  is  granted  permission 
by  tlitj  municipal  authorities  to  erect  its  poles  in  the  streets  of 
a  city,  the  property  in  such  streets  being  in  tiie  abutting 
OAvner,  acquires  no  interest  in  the  soil  of  the  street  which  sup- 
ports the  poles  except  the  right  to  occupy  it  by  the  permission 
of  such  authorities,  who  may  alter  the  location  of  the  poles 
when  public  interest  will  be  best  served  by  such  a  change. 
This  case,  however,  was  decided  under  a  statute  which  con- 
is  Meyers  V.  Hudson  County  Co.  v.  South  Norwalk,  71  Conn.  881, 
Electric  Co.,  60  N.  J.  L.  350,  37  42  All.  82. 
Atl.  618.  18  Hamilton   v.  C.   &    H.   Elec.   St. 

16  Commonwealth  v.   City  of  Bos-       R.  Co.,  9  Ohio  C.   P.  Dec.  174. 

ton.    97    Mass.    555,    Allen's    Teleg.  loDetwiler  v.  Toledo  Elec.  St.  R. 

Cas.  .365.  Co.,  6  Ohio  N.  P.  485.  8  Ohio  S.  & 

17  Norwalk   &    S.   N.    Elec.    Light      C.  P.  Dec.  166. 

20  See   §§    55,   353,   herein. 
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ferred  upon  a  municipality  not  only  the  right  to  specify  where 
the  poles  might  be  placed  but  also  the  right  after  the  location 
of  the  lines,  to  direct  any  alteration  in  the  location  or  erection 
of  the  poles,  having  first  given  the  company  an  opportunity 
to  be  heard.^'  xVnd  in  a  case  in  Pennsylvania  it  is  decided  that 
a  telegraph  or  telephone  company  by  erecting  its  line  of  poles 
in  a  certain  place  in  the  highway,  with  the  express  or  implied 
assent  of  the  road  authorities,  does  not  thereby  acquire  a 
vested  right  to  perpetually  maintain  said  line  of  poles  in  that 
particular  location  and  that  if,  in  after  years  changed  condi- 
tions render  it  necessary  for  the  public  good  that  such  line  of 
poles  be  moved  to  a  different  part  of  the  highway,  the  road 
authoiities  have  the  right  to  compel  such  removal.^^ 

^  364.  Plans  and  specifications  referred  to  in  ordinance. —  In 
Pennsylvania  it  is  held  thai,  where  a  borough  ordinance  grant- 
ing the  right  to  construct  an  electric  light  plant  refers  to  plans 
and  specifications,  it  is  not  ni'cessary,  under  the  General  Bor- 


2iReadfield    Teleph.   &.   Teleu;.    Co. 
V.   Cyr.,   9.T   Me.   287,  49   Atl.    1047. 
7    Am.    Elec.    Cas.    820.    const rujii«j 
Me.    St.    1885.    0.    378.     Tlie    court 
referred  to  the  tenns  of  tliis  statute 
as    noted     in    the    text    and    said: 
"  Tliese    are     comprehensive    terms. 
Telephone     linea,      thougli    affected 
with  a  public  use,  are  operated  for 
private  pain.     Nothing   is  paid    for 
the  valuable   privilege   of  occuining 
and    using    the    soil    of    the    public 
roads    and    highways.     The    author- 
ity to  fix  the  location  of  the  posts, 
in  the  first  instance,  has  been  wise- 
ly  given   to   the  municipal    officers, 
and    if    wisely    exercised,    the    loca- 
tion  will  l>e  made  with   a  view  to 
existing  and  probable  future  condi- 
tions.    Yet  conditions  are  constant- 
ly changing,  and,  in  the  growth  and 
improvement  of  our  municipalities, 
the  time  may  come  when  it  may  be 
desirable    to    alter    the    location    of 
one  or  all  of  the  posts  of  the  line 


from   one   side   of   the   street  to  the 
other,  or  from  one  street  to  anoth- 
er.    What  at  one  time  was   a  suit- 
able location  may  become  unsightly, 
inconvenient,   out  of   harmony    with 
the  surroundings,  und  the  public  in- 
terests  best   served   by  a   change   of 
lijcation.     We   believe  that  the   leg- 
islative    intention     was     to     confer 
upon  the  municipal  offieers  full  au- 
thority  to   meet   such    requirements 
by  directing  "  any  alteration  in  the 
location   or  erection   of   such   posts' 
to  the  extent  above  indicated.     The 
telephone  company   then  has  no   in- 
terest in  the  soil  which  supports  its 
posts  and   lines,   except   a   right   to 
occupy  it  by  the  permission  of  the 
municipal   officers  —  a   mere  license, 
revocable   at    their   will,"   per    Pow- 
ers, J. 

22  American  Teleg.  &  Teleph.  Co. 
V.  Millcreek  Township.  19.5  Pa.  St. 
64.3,  46  Atl.  140. 
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§§  3G4a,  .305  coxsTurcTiON  or  lines  — 

oiigh  Act  of  the  Stato,23  or  a  lator  act  in  reference  there,^*  to 
advertise  such  phms  and  specifications  a^  a  part  of  the  ordi- 
nance, or  to  record  them  in  tlio  ordinance-book  of  tlie  borough." 

^  3G4a.  Poles  to  be  erected  under  control  and  supervision  of 
city  engineer  —  Ordinance. —  Wlurc  it  is  required  l»y  an  or- 
dinance of  the  city  that  tclei:rapli  poles  "  be  located  and 
erected  under  the  supervision  and  approval  of  the  city 
engineer"  a  mere  verbal  approval  by  him  of  a  gen- 
eral plan,  showing  the  places  where  the  defendant  in- 
tended , erecting  its  poles  will  not  authorize  the  comjjany  to 
erect  its  poles  in  the  streets  of  the  city  without  further  super- 
vision and  approval  by  the  desig^iated  othcer.'** 

§  365.  Designation  of  part  of  street  to  lay  tracks  on  —  Non- 
compliance.—  If  an  ordinance  graniiiig  powt-r  to  a  street  rail- 
way to  construct  its  line  in  the  streets  designates  the  center  of 
the  street  as  the  part  in  which  the  tracks  shall  be  laid,  tiie  laying 
of  the  tracks  on  the  side  of  the  street  in  violation  of  such 
designation,  no  change  of  location  having  been  made  by  the 
local  authorities,  will  be  a  nuisance  on  the  highway."^  P>ut  it 
has  been  held  that,  where  the  track  is  so  laid  under  the  direc- 
tion of  the  street  committee  and  city  engineer,  who  are  em- 
powered to  act  as  general  agents  of  the  city  to  supervise  the 
construction  of  the  road,  and  the  track  as  lai<l  is  accepted  by 
the  city,  this  will  operate  to  render  such  construction  legal,  the 
same  as  if  a  change  of  location  had  l)een  made  by  ordinance."^ 
x\nd  the  fact  that  a  street  railway  company  in  laying  its  track 
deviated  slightly  from  the  exact  lines  established  by  the  local 
authorities  and  deflected  from  the  true  center  of  the  street  has 
been  held  to  be  immaterial,  it  being  declared  that  it  is  to  be 
presumed  that  this  was  done  with  the  consent  of  the  local 
authorities  and  in  such  a  case  a  continued  acquiescence  therein 
by  such  authorities  is  held  to  be  a  ratification  of  wdiat  was 

23  Penn.  Gen.  Borough  Act,  April  2c  New  Castle  City  v.  Central 
3,   1851.  District  &  P.  Teleg.  Co.,  207  Pa.  St. 

24  Act  of  May  23,   1893.  371,  56  Atl.  931. 

25  Schenck  v.  Olyphant,  181  Pa.  27  Collins  v.  Carbondale  Tract. 
St.  191,  37  Atl.  258.  But  see  Gal-  Co.  (C.  P.),  5  Penn.  Dist.  Rep.  18. 
lagher  v.  Olyphant  (C.  P.),  2  2s  Collins  v.  Carbondale  Tract. 
Lack.  L.  News,  367.  Co.   (C.  P.),  5  Penn.  Dist.  Rep.   18. 
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done  in  this  rogard.  The  line  thus  established  is  to  be  regarded 
as  the  tnie  line  and  the  street  railway  company  has  the  right 
to  so  consider  it  in  relaying  its  tracks.^^ 

§   366.     Electrical    lines  —  Parks  —  Consent    for.— In    New 
York  city  the  right  to  constrnct  electrical  lines  along  the  high- 
ways and  avenues  in  parks  must,  it  has  been  held,  be  obtained 
by  permit,  both  from  the  commissioner  of  public  works  and  the 
commissioner  of  public  buildings,  lighting  and  supplies.^"'     The 
act  of  either  commissioner  in  granting  or  refusing  such  permit 
is  an  exercise  of  discretionary  power  and  will  not  be  interfered 
with  by  the  court,  in  the  absence  of  fraud  or  collusion.-^  ^     And 
though  one  of  the  commissioners  may  have  knowledge  that  an 
electrical  line  is  being  constructed  without  proper  authority  in 
a  park,  yet  this  knowledge  will  not  charge  him  with  such  fraud 
or  collusion  as  will  enable  a  taxpayer  to  maintain  a  suit  against 
him  to  restrain  the  construction  of  such  line.^-      In  Illinois  it 
has  been  hehl   that  the  West  Chicago  park  commissioners  of 
Chicago,  under  whose  control  a  boulevard  has  been  placed  and 
for  tl!e  crossing  of  which  a  street  railway  has  received  power 
from  the  city  council,  has  no  authority  to  forcibly  prevent  the 
laying  of  the  tracks  across  such  boulevard,  but  that  it  has  power 
to  regulate,  by  general  ordinance,  the  mo.le  uf  erossing.^-^ 

§  307.  New  York  and  Brooklyn  bridge  —  Construction  of 
tracks  on  —  Powers  of  trustees  of. —  I'lidcr  the  New  York  Laws 
of  18*J7,^-*  power  was  conferred  upon  the  trustees  of  the  New 
York  and  Brooklyn  bridge  to  prepare  plans  and  specifications 
regulating  the  operation  of  cars  on  such  bridge,  such  plans  and 
specifications  to  be  in  substantial  conformity  to  those  recom- 
mended by  expert  engineers,  except  as  ''  otherwise  provided  by 
the  trustees."     By  the  New  York  city  charter,  it  was  provided 

29  Borough     of     Bridgewaler     v.  -J-' Sheehy    v.    Clausen    (Sup.    Ct., 

Beeaver    Valley    Traction    Co.,    214  1899),  26  Misc.   (N.  Y.)   269,  55  J^. 

Pa.  St.  343,  63  Atl.  796.  Y.   Supp.   1000. 

30Sheehy   v.    Clausen    (Sup.    Ct.,  33  West    Chicago    St.    R.    Co.    v. 

1899),  26  Misc.   (N.  Y.)   269,  55  N.  \Vest  Chicago  Park  Board  of  Com- 

y    Supp.    lUOO.  inissioners    (Cook  Co.  C.  C,   1899), 

3iSheehy    v.    Clausen    (Sup.    Ct..  4  Chic.  L.  Jour.  Week.  324. 

1899),  26  Misc.    (N.  Y.)    269,  55  .N.  ^4  N.  Y.  Laws  of  1897.  0.663;  §4. 


Y.  Supp.   lOUO. 


619 


5  nfiH  ff)XHTHi;<'TION    OF    I.INK.H  — 

that,  thf;  fntrancf  at  tli<r  vvcMtcrn  uruiiiiiM  of  tin-  hridgr-  shall 
rfr.iairi  at  ail  \\iucn  free  and  o\iOU  to  pfdfHtrians  going  and  com- 
ing. Thf!  tniHti'OH  aiitliori/.fd  tlio  mf-  of  tho  wf-^tr-rii  r-ntranr-f 
or  j)aMHagr'-vvay  an  a  trrrniinal  for  trolU-y  carH  coming  over  the 
bridge,  and  action  vvaH  brought  to  restrain  «uch  construction 
and  rnaintcnaner-  of  tracks  on  the  ground  that  the  action  of  the 
truHtr-es  was  In-yond  the  jKAvr-rs  conferred  uf)on  tjir-m  an<l  \'uy- 
hited  the  [)rovisionH  of  tlie  eity  eharfer.  Tlie  T.Mirt  of  Apjicals 
held,  however,  that  tlie  truHtees  had  the  power  to  prepare  plain 
and  speciflcatioriH,  reguhiling  tlie  oi»erafion  of  ear>*  upon  the 
Hurfacf!  of  the  bridge  and  ui»ori  or  acron-*  the  entrance  to  the 
bridge  Hct  afiart  ff»r  for,f  jtassengers,  and  that  they  had  power 
to  authorize  the  cr.nstruetion  of  tracks  aen.s^  tlir-  western  en- 
trance or  f)asHage-way  t(.  the  bridge  whieh  ha<l  U-en  set  apart 
f(»r  the  iiHO  of  pcd(!strians,"'' 

^   :U',H.     Consent  of  local  authorities.—  Township  and  suburban 

roads. —  The  fan  thiil  :i  -iiv.t  r;iilway  ban  bcfu  authorized  by 
statute  to  ('(.uHlniet  its  lines  on  a  turnpike  or  suburban  road 
docH  not  e.xempt  it  from  obtaining  the  consent  of  the  governing 
lx»dv  liaving  control  of  miicIi  turnpike  or  road,  where  a  -tatutc 
prohibits  the  construction  of  a  street  railway  upon  the  -streets 
of  a  municipality  wifboul  the  c<,nsr-nt  of  the  governing  body 
<,f  mich  riiiiiiicipality.  Such  con-cut  i-  a  coiidilion  precedent 
to  the  corHliiiction  of  ihe  iiii".'''  rnder  a  slalule  re<piiring 
the  eoineiil.  of  the  goveiniii;;  body  of  a  mimici|)alily  to  tlu-  <'on- 
sliiicllon  of  a  street  railway,  the  consent  of  the  township  c(Mn- 
millcf!  is  n(K'(!Ssary  t.o  legali/.e  the  construction  <d'  a  street  rail- 
way within  a  township."''^  And  miicIi  consent,  should  be  given 
at,  a  c(trf)orate  meeting  of  such  conimiltce  when  a  imijority  o\ 
the  iiienibers  are  preseiil,  or  such  number  as  may  be  n(!CC.ssary 
under  the  laws  of  the  Stale  to  render  its  acts  binding  and  en- 
forceable.''"     lint   in   a   more   recent  case   in    \ew  Jors(!y   it  is 

■■•r' llcaiHl,  V.   Slicn.   !.'■>(!   N.   Y.    I(i!»,  "^  Wc.hI   .tciscy  Tnict.  Co.  v.  ('ani- 

50  N    10    7HH,  nll'g.  '24   \\>\>.   Div.  7:i.  <l<ii   1I<hmc  R.  Co.,  .".if   N.  •).   Im|.   lti:5, 

4«   N.   Y.   SaiM..   41).  ■•■>   Atl.  4t>;    N.  .».    I'.ib.   Lavv«    IHiCl. 

»« HtockHl.oii      V.     Atliiiilif      lli^'li  |>.  'W2. 

iHtidH.    R.    R.  Si    I..    R.    KIcc-.    I!.   Co..  .'m  WchI.  .Icrspy  Tnict.  Co.  v.  Cam- 

f.:t  N.  J.  K(|.  41H.  .'{'2  Atl.  OHO;  N.  .1.  "I'-n  II«ih<'  l^  Co.,  53  N.  J.  Kq.   10:{, 

Act     May     HI,    1H1)4.    i'ul..    Laws.    ]i.  :{.">   All.  40. 
:i74. 
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<|,.(.i<l..l   nu.l.T  tl..'  a.-l   of  181)0,^'*='  conferring-  upon  an  electric 
ligl.t,  corporation   the  right  to  use  the  highways  of  the  State 
f<.r  tlio  purpose  of  erecting  poles  to  sustain  wires,  upon  first 
ohtaininn  ihe  consent  of  the  owners  of  the  soil,  ])rovided,  how- 
ever,  tiiat   no  poles  should  he  erected   in    anv  street  of  an  m- 
cor])orated   city  or  town   without   ohtaining   fn.ni   such   city   or 
town   a  designation  of  the  street  in   which  the  same  may  be 
phiced  and  the  u.anner  of  placing  them  that  it  is  not  necessary 
,o  ohtain  such  designation   from  the  authorities  of  a  borough. 
And   ii   is  also  decided  in  the  same  case  that  the  borough  act 
,,f  ISDT  •■•••  conferriim  authority  upon  the  council  of  a  borough 
t,,  re-uh.te  the  use  of  streets  and  roads  in  the  borough  and  to 
,„-evnit    an.l    iviiH.ve    all    obstructions    and    encroachments    in 
;,,,<!    upon    anv   street  and   t<.   i)rescribe   the   manner   in   which 
.-orporalious  ur  indivi<lna]s  shall  exercise  the  privilege  granted 
l„   them    in    the   use   of   anv   street    does   not    require   that    the 
exercise  of  street  privileges  hv  an  electric  light  corporation  shall 
await  the  aetion  of  the  honnigh  anthorities. '"      And  in  a  case  m 
|',.m.svlvania,  when'  a  e..n.pany  ha^l  ohtaine.l  a  written  agree- 
„H..,1   "from    tw.i  of   the  supervisors  granting   the  right   to  con- 
strnet  a   lailwav  upon  a  pul.lic  road,  and  had   in  pursuance  o1 
sneh    agreement    au.l    in    nlianee   thereon    been    to   a    heavy  ex- 
pense  in   eoninieneing  work   an.l   pn>paring  to  ecpiip   the   road, 
;,    iu<lament  of   the   lower  court,   that  the  agreement   was  not 
;,„'ollicial  act  of  the  supervisors,  but  merely  an  individual  and 
personal  act,  was  reversed.'"      Where  the  consent  of  the  town- 
ship supervisors  is  required,  a  consent  is  sufficient  where  given 
;,t   a   rejrular  meeting  of  such  supervisors,  after  several  prior 

'„ tiuii'^    ha.l    h..en^held    to    discuss    the    subject,    though    no 

.ninutes  ha.l  h.'cn  kept  .-f  the  pr.K-eedings.^^      And  in  such  case 

383  Stat.   ..f   April  21,   1800,    V.  L.       Im-I.  .sul..(H,,u.nt    to  tl.o  above  agree- 

iiicnt,  grantod  bv   formal   resolution 


IS'U),  p.  Ml- 

r<  [\   I..   1S07.  §   iS,  p.  iOt 


the  same  right  to  the  complainant. 


40  Point  l'UM.ant  Kloc.  I..  &  V.  an.l  that  the  same  two  supervisors 
Co  V  Borough  of  Bay  Head.  02  N.  who  had  signed  the  agreement  had 
.J  Eq.  '29().  4!>  Atl.  lins.  S  Am.  .signed  the  resolution  upon  the  mm- 
Elec.  Cas.  2;}0.  "<^^  «^  ^'"^  *'"="''• 

41  Union  St.  Rv.  v.  Ila.leton  &  -S.ranton  &  P.  Co.  v.  Delaware 
North  Side  T-lcc  Uy.  To  .  154  Penn.  &  H.  Canal  Co.,  1  Super.  Ct. 
St.  422.   2(1    All.    mT.      In   this  case  (Penn.)    400. 

it     ^ippoand     that     the     -iipervisors 
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§§  309,  H70  CONSTIUCTION    OF    LINKS  

the  consent  may  be  shown  l.y  i.iirol.*''  In  New  Jersey  it  wa.^ 
liekl  necessary,  in  order  to  uhtaiii  the  right  to  cunstrnct  a 
railway  upon  a  townshij)  roa«l,  tliat  consent  of  tlie  townsliip 
committee  or  of  the  governing  Ix.dy  <>f  the  towusliii),  together 
with  that  of  the  road  Ix.ard  iuiving  control  of  the  highways, 
must  be  obtained.'^  In  Indiana  it  was  provided  by  statute 
that  the  county  bjard  may  grant  a  street  railway  company  tlu; 
right  to  construct  its  lines  upon  a  i)ublic  highway  of  the 
county.'^  In  Ohio  it  is  held  that  the  legislature  imiy  a>itbnri/.o 
the  use  of  highways  outside  <.f  municii)aliti('s  fnr  electric  street 
railways."*" 

^  ;;(;•).  Consent  —  Invalid  at  time  given  —  Subsequent  rati- 
fication.—  Tiiough  a  municii)ality  may  not  have  n.utrrrcd 
ui)on  it,  by  an  express  i)rovision  in  its  ciiarter,  power  to 
authorize  I  he  construction  of  electric  railways  upon  the  streets 
of  the  municipality,  yet,  if  subsecpiently  such  power  is  con- 
ferred by  an  nmen(hnent  to  the  charter,  consent  to  the  con- 
struction of  such  a  railway,  though  granted  prior  to  the  passage 
of  the  amendment,  may  be  rendered  valid  by  an  ordinance  passed 
subsequent  to  the  passage  of  such  amendment  ratifying  tiic 
consent  previously  given. ^' 

^  ;jTO.  Subsequent  validation  of  powers. —  Although  a  tiiunic- 
i])al  corjwratiou  may,  at  I  lie  time  of  graiiiing  a  fraii<-lii>e,  have 
no  power  to  perfonn  such  act,  yet  the  legislature  may  subse- 
quently validate  the  act  of  the  municipality,  which  would  other- 
wise be  invalid.  So,  where  consents  of  a  city  to  the  construc- 
lion  and  operation  of  a  street  railway  are  subsequently  con- 
firmed and  validated  by  act  of  the  legislature,  such  railway 
may  avail  itself  of  the  benefits  of  the  Validating  Act.''''     An<l 

•»•■".  Scranton    &    P.    Tract.    Co.    v.  .'54Gr)-.J4GS ;      Rev.      Slat.      1881,    §§ 

Delaware  &  H.  Canal  Co.,  1  Super.  415.3-4138. 

Ct.   (Penn.)  409.  4"  Dictz  v.  C,  M.  &  V.  Tact  Co. 

44  Bergen  Tract.  Co.  v.  Ridgefield  (C.  P.),  C  Ohio  Dec.  513,  4  Ohio  N. 
Township   Committee,  32  Atl.   754.  P.  399. 

45  Chicago  &  Calumet  Terminal  4t  Denver  Tramway  Co.  v.  Lon- 
Ry.  Co.  V.  The  Whiting,  Hammond  doner,  Mayor  ct  al.,  20  Col.  150,  37 
&'  East    Chicago    St.    Ry.    Co.,    139  Pac.  723,  5  Am.   Elec.  Cas.  8. 

Ind.  207,  38  N.  E.  604,  5  Am.  Elec.  ^s  Re    Buffalo    Traction    Co.,    25 

Cas.    246;    2    Rev.    Stat.    1894,    §§      App.   Div.    (N.   Y.)    447,   49   N.    Y. 
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where,  prior  to  an  act  of  the  legislature  conferring  power  upon 
cities  to  authorize  the  use  of  their  streets  by  gas  and  lighting 
l)lants,  many  such  plants  had  been  authorized  by  the  local  au- 
thorities and  large  sums  of  money  "expended  in  the  construc- 
tion thereof,  it  was  held  that  the  statutes  of  the  State,  relating 
to  legislative  delgation  of  powers,  had  received  such  legislative 
and  judicial  construction  as  would  justify  the  declaration  that 
municipalities  had  power,  prior  to  the  special  act  of  the  legis- 
lature referred  to,  to  confer  upon  gas  and  electric  light  plants 
the  right  to  use  the  streets.""^  S<>,  also,  where  inclined  i)lane 
railways  held  street  railways  by  contracts,  their  rights  Avere  held 
to  be  validated  by  an  act  conferring  upon  such  companies  the 
power  to  lease  or  purchase  street  railways,"'^"  Where  the  Gen- 
eral Railroad  Law  authorizes  the  construction  of  street  rail- 
roads on  condition,  among  others,  that  the  consent  of  the  rail- 
road commissioners  be  obtained,  and  the  consent  of  said  com- 
missioners is  refused,  the  legislature  has  power,  by  retrospective 
act,  to  cure  any  defect  existing  because  of  such  refusal,  and  it 
may  grant  the  francliisc  without  such  consent,  since  it  might, 
in   the   first   instance,    liavc   aiitlidrizcd    such    franchise/'' 

§  371.  Exclusive  rights  in  streets  —  Grant  of. —  'I'hc  para- 
mount control  of  the  streets  and  liighways  is  primarily,  in  the 
absence  of  any  delegation  of  such  power,  vested  in  the  sovereign! 
power  of  the  State,  as  represented  by  the  legislature.  Munici- 
pal corporations  are  only  creatures  of  the  legislature  and  are 
confined  and  liniited  in  their  powers  to  those  expressly  granted 
to  them.  To  enable  a  municipality  to  grant  an  exclusive  fran- 
chise to  use  the  streets,  it  nuist  be  clothed  by  the  legislature 
with  a  delegation  of  its  sovereign  rights,  vested  in  such  sov- 
ereign power,  over  streets.  So  a  municipality,  in  the  absence 
of  a  delegation  of  such  power,  cannot  confer  upon  an  electrical 
company  an  exclusive  right  to  construct  and  maintain  an  elec- 
trical line  upon  the  streets.''"'-     And  a  grant  by  the  legislature 

Stipp.      10.-)2.     affd.,      155      N.      Y.  ^i  Kittinger  v.  Buffalo  Tract.  Co., 

(Appx.)    70;   N.  i'.  Act   of   1896,  v.       IGO  X.  Y.  377.  54  X.  E.   1081, 


G49.  49   N.  Y.   St.    R.   71.3,   25  App.  Div. 

49  Levis  V.   Newton,  75  Fed.  884;  :{29. 

Act  of   Iowa.  April  9.   1888.  •■-•rJrand  Hapids  K.  L.  &  P.  Co.  v. 

so  Louisville  Trust  Co.   v.   Cincin  fJrand   Wapids   Kdi^on   E.  L.  &  Fuel 

iiati.  47  U.  S.  App.  ;iG,  76  Fed.  296.  Co.,   33    Fed.  659,  2  Am.   Elec.   Cas. 

22  C.  C.  A.  334.  163;   Detroit  Citizens'  St.   R.  Co.  v. 
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to  a  nnmicipal  corporation  of  the  ri^lit  to  cuulrol,  prcscviho 
and  regulate  the  nuinner  in  wliidi  the  streets  nui.v  l.c  wmA,  to- 
gether with  tlie  provision  that  the  eonnnon  council  shall  have 
the  care  and  supervision  of  the  highways,  streets,  etc.,  and  shall 
give  directions  as  to  repairing,  improving  and  preserving  the 
same,  is  not  such  a  delegation  of  tiie  sovereign  power  as  will 
enable  it  to  grant  to  an  electric  light  company  an  exclusive 
right  to  construct  and  maintain  its  line  in  the  streets/"*^  Under 
the  Michigan  Tram  Railway  Act,  which  provides  that  street 
railways  shall  have  the  exclusive  right  to  the  use  of  any  rail- 
ways constructed  or  held  by  them,  conditioned,  however,  ujMtn 
obtaining  the  consent  of  the  local  authorities  of  any  town  or 
village  through  which  they  may  pass,  such  authorities  can 
grant  no  exclusive  right  to  the  use  of  streets.^-*     A  legislative 


Detroit  R.  Co.,  171  U.  S.  48.  alTg. 
]  10  Mifh.  384,  68  N.  W,  304,  5  Am. 
&  Eng.  K.  Cas.  (N.  S.)  ITi,  3.t  L. 
H.  A.  859;  Cliirksi)>ir}r  Electric 
Light  Co.  V.  City  of  C'ljirkisburg,  47 
VV.  Va.  739,  3.5  .S.  E.  094,  7  Am. 
Elec.  Cas.  25;  Re  Robinson  (Q.  B.) 
23  Ont.   Rep.  489. 

•'••■»  Grand  Rapids  E.  L.  &  Powfr 
Co.  V.  Grand  Rapids  E.  L.  &  Fuel 
Co..  33  Fed.  659,  2  Am.  Elec.  (^is. 
152.  "To  confer  exclusive  riglits 
and  privileges  either  in  the  streets 
of  a  city  or  in  the  public  highways, 
necessarily  involves  the  assertion 
and  exercise  of  exclusive  powers 
and  control  over  the  same.  Notli- 
ing  short  of  the  whole  sovereign 
power  of  the  State  can  confer  ex- 
clusive rights  and  privileges  in  pub- 
lic streets,  dedicated  or  acquired  for 
public  use,  and  which  are  held  in 
trust  for  the  public  at  large. 
*  *  *  If  the  charter  powers  of 
the  city  have  invested  it  or  its 
common  council  with  the  whole  sov- 
ereign power  and  exclusive  control 
over  the  streets  within  its  limits, 
it  might  lawfully  confer  upon  the 
complainnnt   the   exclusive   right    of 
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n.ser,  which  the  ordinance  of  1880 
undertook  to  grant.  If.  hfiwevor. 
file  city,  or  its  common  council, 
po.sse.sx'd  no  such  exclusive  power 
and  control,  tiien  the  grant  which 
it  attempted  to  make  to  complain- 
ant was  '  ultra  vires  '  and,  there- 
fore, void,  so  far  as  it  purports  to 
ciinfer  exclusive  privileges  in  or  over 
the  streets  of  the  city,"  per  Jackson, 
.1.  Clarksburg  Electric  Light  Co.  v. 
City  of  Clarksburg,  47  W.  Va.  739, 
35  S.  E.  994,  7  Am.  Elec.  Cas.  25, 
wherein  the  court  said:  "Surely 
we  cannot  say,  contrary  to  the  drift 
(if  all  the  law  of  tiie  country,  that 
the  mere  power  to  control  streets 
and  light  the  same  carries  with  it 
by  implication  the  enormous  power 
to  tie  the  hands  of  an  important 
municipality  for  many  years,  or 
that  such  power  is  indispensable 
or  necessary  to  enable  the  munici- 
pality to  carry  out  its  legitimate 
functions,"   per   Brannon,  J. 

54  Detroit  Citizens'  Street  R.  Co. 
v.  Detroit  R.  Co.,  171  U.  S.  48,  18 
Sup.  Ct.  732.  aflg.  110  Mich.  384, 
fiS  N.  W.  304.  5  Am.  &  Eng.  R.  Cas. 
(N.  S.)    15,  35  L.   R.  A.  859. 
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grant  to  a  corporation  of  exclusive  privileges  is  to  be  con- 
strued most  strictly,  and  every  intendment  not  obviously  in 
favor  of  the  grant  must  be  construed  against  it.^^  This  is 
also  the  rule  in  case  of  grants  of  this  character  by  a  munici- 
pality.^*^ And  where  an  exclusive  grant  is  claimed  under  a 
statute,  such  intention  must  appear  either  from  the  express 
language  of  the  statute  or  from  unavoidable  implication.^^ 
As  is  said  in  a  recent  case :  "  Such  franchises  constitute 
monopolies,  which  the  law  has  through  ages  condemned,  be- 
cause they  tie  down  and  restrain  and  cripple  the  public  right 
and  interest,  and  sacrifice  great  public  interests  to  the  benefit 
and  aggrandisement  of  the  few.  Still,  where  such  rights  are 
valid  and  lawful,  the  courts  must  and  do  protect  them.  I 
state  the  proposition,  as  sustained  by  authorities  in  all  quarters, 
that  to  authorize  such  exclusive  franchise  the  statute  must  ad- 
mit of  no  other  reasonable  construction."  ^^  The  fact,  how- 
ever, that  a  municipality  has  granted  a  franchise,  in  terms  ex- 
clusive, where  it  has  no  power  to  grant  an  exclusive  right,  does 
not  render  the  entire  franchise  invalid  but  it  may  be  valid  to 
the  extent  which  the  city  had  power  to  act.^^  Again,  an  ex- 
clusive franchise  is  subject  to  the  exercise  of  the  power  of 
eminent  domain.  In  this  connection.  Judge  Cooley  says :  "  It 
must  be  conceded,  under  the  authorities,  that  the  State  may 
grant  exclusive  franchises,  *  *  *  but  the  grant  of  an  ex- 
clusive privilege  will  not  prevent  the  legislature  from  exercising 

65Scranton  E.  L.  &  Heat.  Co.  v.  Ave.  K.  Co.,  87  Hun    (N.  Y.),  279, 

Scranton  Hlum.,  Heat  &  Power  Co.,  67  N.  Y.  St.  R.  741,  33  N.  Y.  Supp. 

122  Penn.  St.  154,  3  Am.  Elec.  Cas.  1055,  5  Am.   Elec.   Cas.   66;    Ogden 

499,  15  All.  446.  City  Ry.  Co.  v.  Ogden  City,  7  Utah 

50  Capital  City  Light  &  F.  Co.  v.  207,  26  Pac.  288,  3  Am.  Elec.  Cas. 

City  of  Tallaliassee,  42  Fla.  462,  28  321. 

iSo.  810.  58  Clarksburg   Electric    Light    Co. 

57  United    States    Elec.    L.    Co.   v.  v.   City  of   Clarksburg,  47    W.    Va. 

Ross    (D.   C),   24   Wash.    L.    Repr.  739,  35  S.  E.  994.  7  Am.  Elec.  Cas. 

775;    appeal    denied,    24    Wash.    L.  25,  per  Brannon,  J. 

Repr.    838,    Potomac    Elec.    Power  5o  Michigan  Teleph.  Co.  v.  City  of 

Co.  V.  United  States  E.  L.  Co.,  26  St.  Joseph,  121  Mich.  502,  80  N.  W. 

Wash.  L.  Repr.  19;  North  Baltimore  383,   7    Am.    Elec.    Cas.    1;    Clarks- 

Pass.    Ry.    Co.    v.    North    Ave.    Ry.  burg  Electric  Light  Co.  v.  City  of 

Co..  75   Md.   233,  4  Am.   Elec.   Cas.  Clarksburg,   47    W.    Va.    739,   35   S. 

1,   23   Atl.   466:    Empire   City   Sub-  E.  994,  7  Am.   Elc-.  Cas.  25. 
way    Co.    V.    Broadway    &    Seventh 
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the  power  of  eminent  domain  in  resin-et  thereto. 
The  exehisiveness  of  the  <>;nint,  and  the  agreement  against  inter- 
ference witli  it,  if  valid,  constitute  elements  in  its  value  to  l)e 
taken  into  account  in  assessing  compensation;  but  appropriating 
the  franchise  in  such  a  case  n(»  more  violates  the  ohiigation  of 
the  contract  than  <lo(s  the  ;i|)piopri;it  i<>n  of  hnid  which  the 
State  has  granted  under  an  express  (»r  imi)licd  agreement  for 
quiet  enjoyment  by  the  grantee,  but  which,  nevertheless,  nuiy 
be  taken  when  jmblic  need  requires.  All  grants  are  subject  to 
this  implied  condition."  ""  A  grant  of  an  exclusive  franchise 
may  create  contract  rights  as  in  the  case  of  other  grants  of  a 
franchise,"^  but  a  grant  (d'  an  exchisive  privilege  does  not  be- 
ccmie  a  contract  where  the  conqiany  fails  to  perform  certain 
conditions  precedent  to  the  anpiirement  of  the  right  to  such 
privilege.''^ 

§  372.  Exclusive  rights  —  Cases. —  in  Florida  it  has  been 
held  that,  under  the  statutes  of  that  State  conferring  upon 
cities  a  general  control  over  streets,  a  city  has  no  power  to 
grant  an  exclusive  privilege  to  a  street  railway  company  to 
use  all  the  streets  for  the  construction  and  operation  of  its 
line  for  a  certain  number  of  years.**-^  And  a  grant  by  the 
nuniicipal  authorites  of  the  right  to  construct  a  street  railway 
to  be  operated  by  '*  animal  ])ower  only,"  and  providing  that 
the  city  shall  not,  for  a  jieriod  of  thirty  years,  grant  any 
privileges  to  any  other  corporation  *'  which  will  imi)air  (»r  de- 
stroy the  rights  and  privileges  hendn  granted,"  has  been  held 
not  to  preclude  such  authorities  from  making  another  grant, 
before  the  expiration  of  the  time,  to  another  comi)any  of  the 
right  to  construct  a  street  railway  to  be  operated  by  other 
means  than  animal  power.*^^  So  a  franchise  or  right  by  con- 
tract given  by  a  city  to  a  telephone  company  for  the  exclu- 
sive use  of  the  streets   for  a  period  of  five  years   is   illegal 

eoCooley's  Const.  Lim.   (6th  ed.),  22  So.  G92,  7   Am.  &   Eng.   H.  Cas. 

p.  339.     See  §  378,  herein.  (X.    S.)    680.     Under   Florida   stat- 

81  See   §   350,   herein.  utes,    see    MoClel.     (Fla.)     Dig.,    p. 

6'.' Capital  City  Light  &  F.  Co.  v.  248,  §  17. 

City  of  Tallahassee,  42.  Fla.  402,  28  '•*  Teachout  v.  Des  Moines   Broad 

So.  810.  Haiige  St.  Ry.  Co.,  75  Iowa,  722,  38 

fis  Florida.    C.    &     P.     R.    Co.    v.  X.  W.  145. 
Ocala  St.  c^   S.    W.  Co.,  3!)   Fla.  306, 
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where  it  is  provided  by  statute  that  no  council  shall  have  power 
to  orant  to  any  person  "  an  exclusive  right  of  exercising  within 
the  municipality  any  trade  or  calling,  or  to  impose  a  special 
tax  on  any  person  exercising  the  same,  or  to  require  a  license 
to  be  taken  for  exercising  the  same,  unless  authorized  or  re- 
quired by  statute  so  to  do."  ^^  And  power  conferred  upon  a 
city  ''  to  lay  off,  vacate,  close,  open,  alter,  curb,  pave  and 
keep  in  good  repair,  roads,  streets,  alleys,  -^  *  *  and  to 
improve  and  light  the  same  "  does  not  authorize  it  to  grant 
an  exclusive  franchise  to  an  electric  light  company  to  use  the 
streets,  and  there  being  no  special  act  conferring  such  power 
upon  the  city,  it  is  not  precluded  by  a  grant  of  such  a  fran- 
chise from  subsequently  granting  to  another  company  a  fran- 
chise to  construct  a  similar  line.®^  Under  the  Connecticut 
laws  ♦'■^  authorizing  a  telephone  company  to  lay  conduits  or 
ducts  in  the  streets  of  any  city  in  which  it  maintains  its  line, 
])r(>viding  that  such  conduits  or  ducts  shall  not  interfere  with 
the  ordinary  use  of  the  streets  by  the  public,  and  that  their 
construction  shall  be  subject  to  municipal  regulation,  it  was 
held  tliat  the  company  has  no  right  to  lay  conduits  or  ducts  for 
its  exclusive  use  and  under  its  exclusive  control.*^^  In  Mis- 
souri it  was  decided  that  the  city  of  St.  Louis  was  given  no 
power,  under  its  charter,  to  grant  to  a  street  railway  company 
an  exclusive  right  to  the  use  of  its  streets.''^  In  California 
it  has  been  held  that,  although  it  is  provided  by  the  Constitu- 
tion of  the  State  that  no  corporations,  except  for  municipal 
purposes,  shall  be  created  by  special  act,  yet  the  legislature 
of  the  State  may  grant  to  individuals  and  their  assigns  the 
right  to  construct  a  telegraph  line  between  certain  points,  with 
exclusive  privileges,  and  that  such  franchise  «ir  grant  may  be 
transferred  to  corporations  formed  under  the  general  laws  of 
the   State.'^'^     An    agreement    between   a   State,    which   is   the 

■is  He     Robinson    v.    City    of    St.  Co.  v.  Towers,  71  Conn.  657,  42  All. 

Thomas.  23  Ont.   Rep.  489.  1083. 

06  Clarksburg   Electric    Light    Co.  so  Grand  Ave.  Hy.  Co.  v.  People's 

V.   City  of   Clarksburg,   47    W.    Va.  Ry.  Co.,  132  Mo.  34,  33  S.  W.  472, 

730.  3.5  S.  E.  994,  7  Am.  Elec  Cas.  6  Am.  Elec.  Cas.  99. 


20. 


""  California   State   Teleg.    Co. 


07  Conn.    Laws    of    18S9,    p.    837,       Alta  Teleg.  Co.,  22  Cal.  398,  Allen's 
§S  1.  2.  Teleg.  Cas.  213. 

68  State,   Southern   N.   £.   Telepli. 
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(.wuor  of  ii  railroad,  anrl  a  telegraph  company,  by  which  the 
latter  agrees  to  erect  and  ecpiij)  a  line  of  telegraph,  npon  poles 
already  in  place,  to  be  used  entirely  by  the  State,  the  cost  of 
the  line  and  ('(piipnicnt,  wherever  it  is  not  already  in  place,  to 
be  ]iaid  by  the  State,  sinii)ly  gives  the  State  the  exclusive  use 
of  such  line,  the  ownership  being  in  the  telegraph  C(>ni|»any/' 

§  372a.  Prior  occupancy  —  Nature  of  right  acquired  by  — 
Not  exclusive. —  Prior  occupation  of  a  street  by  an  electrical 
coni])anv  with  its  poles  and  wires  does  not  of  itself  c(»nfer 
upon  the  conii)atiy  an  exclnsive  franchise  or  right  t(»  occnpy 
such  street,  aiul  another  coni|>any  of  a  similar  character,  which 
has  f)btaiued  a  valid  franchise,  may  likewise  occupy  the  streets 
with  its  poles  and  wires.  The  prior  occupant,  however,  while 
it  obtains  no  exclnsive  right  to  tlie  occiipatii>n  (d'  the  street, 
does  ac(piire  a  right,  which  is  in  the  luitnre  of  an  exclu- 
sive one,  to  the  continued  occnpati«ui  of  the  space  occupied  by 
its  poles  and  wires,  subject  to  tlie  proper  c<mirol  by  the  state  or 
municipal  authorities,  and  this  right,  nuist  Ix'  recognized  by 
the  subsequent  c<unpany  in  the  construction  of  its  line.'-  S(» 
upon  an  a])peal  from  an  order  granting  a  pn-limiuary  injunc- 
tion in  a  suit  brought  by  a  telephone  comi)any,  which  was 
a  prior  occupant  of  the  streets,  against  another  company  for 
the  ])urpose  of  restraining  the  latter  company  from  erecting 
and  maintaining  its  lines  in  certain  streets,  the  court  said : 
''  It  uiav  properly  be  conceded  that  its  prior  occupation  of 
space  under  the  franchise^  granted  by  the  statute  and  ordi- 
nance would  entitle  it  to  the  cuntiuu(^<l  enjoyment  thereof,  so 
lono-  as  it  continued  to  perform  its  obligations,  without  sub- 
stantial impairment.  But  its  right  is  not  absolutely  exclu- 
sive. It  is  subject  to  such  incidents  as  result  from  the  ex- 
ercise of  the  rights  of  other  companies,  who  have  acquired 
a  valid  franchise  of  similar  character.  It  is  implied  in  such 
grants  as  were  here  made  to  the  first  company  that  the  grant 

71  Western  Un.  Teleg.  Co.  v.   At-  ern  Teleph.  Co..  1!)0  111.  .324,  6.5  N. 

lantic  R.   Co.,  01   U.  S.  283,   1   Am.  E.     320.     8     Am.     Elec.     Cas.     81: 

KU'c.   Cas.   104.  Northwestern   Teleph.    Excli.   Co.   v. 

--•Cumberland    Teleph.    &    Teleg.  Twin    City    Teleph.    Co..    80    Minn. 

Co.   V.  EouisvilU.  Home  Teleph.  Co.,  40.5,  05  N.  W.  460,  8  Am.  Elec.  Cas. 

■2i    Ky.   Law    R.    167(!.  72   S.   W.   4;  103.     See  §§  511-517,  herein. 
Chicago   Tolopli.    Co.    v.    Northwcst- 
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is  subject  to  siicb  limitations  as  will  enable  another  company 
to  enjoy  a  like  franchise,  and  no  property  right  is  invaded 
by  the  adoption  of  such  measures  by  the  second  company  as 
will  enable  it  to  exercise  its  privilege,  provided  there  is  no 
unreasonable  and  unnecessary  invasion  of  the  operations  of 
the  first  occupant.  For  the  property  right  of  the  first  is 
not  to  a  monopoly.  It  is  bound  to  exercise  its  privilege  in 
such  a  way  as  to  give  room  to  another  coming  in  under  the 
power  reserved."  '^ 


§  372b.  Refusal  of  municipality  to  grant  franchise  —  Does 
not  render  prior  franchise  exclusive. —  Where  a  city  has  the 
power  to  grant  or  refuse  the  right  to  an  electrical  company 
to  construct  its  line  upon  the  streets,  the  fact  that  it  refuses 
consent  to  such  a  company  to  occupy  its  streets  does  not  ren- 
der a  prior  franchise  to  a  similar  company  exclusive  within 
tlie  meaning  of  a  constitutional  provision  which  inhibits  mu- 
nicipalities from  granting  exclusive  franchises.'^     But  where 


7:i  Louisville  Hume  Teleph.  Co.  v. 
Cumberland  Teleph.  &  Teleg.  Co., 
Ill  Fed.  063,  49  C.  C.  A.  524,  8 
Am.   Elec.   108,  per  Severens,  J. 

74  State  V.  City  of  S]>okane,  24 
Wash.  53,  63  Pao.  1116,  7  Am.  Elec. 
Cas.  90.  In  this  case  an  action  had 
been  brought  by  a  telephone  com- 
pany for  a  writ  of  mandamus  to 
compel  the  city  of  Spokane  to  con- 
.scnt  to  the  use  of  the  streets  of 
that  citj'  for  the  erection  of  a  tele- 
phone line.  The  company  claimed 
the  right  to  use  the  streets  by  vir- 
tue of  a  constitutional  provision 
conferring  upon  a  corporation  the 
right  to  construct  and  maintain 
telephone  lines  within  the  State, 
and  also  providing  that  such  com- 
panies were  common  carriers  and 
should  have  the  right  of  eminent 
domain,  Const.  §  19,  art.  12.  By 
code  cities  of  the  first  class  were 
given  power  in  general  terms  over 
the  streets  and  also  to  authorize  or 
prohibit  the  use  of  electricity  at,  in 


or  upon  any  of  said  streets,"  Bal- 
linger's  Ann.  Codes  &  St.,  §  739. 
par.  7.  It  was  also  provided  by 
code  that  where  the  right  of  way 
of  a  telegraph  or  telephone  com- 
pany was  within  the  limits  of  an 
incorporated  city,  the  consent  of 
tiie  city  council  should  be  first  ob- 
tained before  the  lines  could  be 
erected  thereon.  Ballinger's  Ann. 
Codes  &  St.,  §  4369.  The  court 
said:  "The  question  of  the  power 
to  grant  an  exclusive  franchise  can- 
not arise  here.  If  the  city  had  at- 
tempted to  grant  such  privileges  to 
a  telephone  company,  so  as  to  dis- 
able itself  from  consenting  to  the 
construction  of  another  telephone 
system  through  its  streets,  such  at- 
tempt would  be  void  and  beyond  its 
power.  The  city  cannot  by  ordi- 
nance or  contract  disable  itself  to 
consent  to  the  erection  of  telephone 
lines  upon  its  streets.  The  volition 
to  consent  or  refuse,  is  one  of  the 
powers  vested  by  the  legislature  in 
fi2!» 
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nu  discretion  is  p^Wcn  to  tli.-  m:i.v..r  in  n  fcrmc*'  to  •^i^minp  an 
ordinance  it  is  docidcil  that  Ik-  i^  !i..t  justified  in  n-fnsing  to 
sign  an  ordinance  granting  a  franchise  to  an  i-lecfric  coinpany, 
on  the  t^round  that  a  franchise  of  a  siniihir  character  had  pre- 
viously Ix'cn  «;ranted  to  an«»tiier  companv.'* 

S  .'57"2c.  Municipality  not  precluded  from  constructing 
lighting  plant  by  franchise  to  corporation. —  Wlitn-  a  Miuni«-i- 
j)alitv  is  authorized  l>y  statute  to  construct  an  electrical  plant 
and  to  erect  poles  to  sui)ply  lij^ht  for  the  streets  and  for  the 
inhahitants  of  the  city  or  to  ^M*ant  that  rijrht  to  any  ]K'rson  or 
corporation,  the  fact  that  it  lirants  a  francliise  to  private  per- 
sons to  construct  such  a  plant  and  «'rect  i)oles  does  not  i)re- 
clude  it  from  afterwards  constructing  such  a  line  itself  and 
in  doing  so  it  do<'s  not  violate  the  ])rovision  of  tlu'  Constitu- 
tion of  the  Tnitetl  States  that  no  State  shall  i)ass  any  law 
impairing  the  obligation  of  a  cctntract  or  that  provision  ot  the 


titles  of  tlio  first  cliiss.  ami  tliis  con- 
tiiiuiiifj;  power  iiuiiiot  be  devested 
williout  the  sanction  of  tlie  le^jislu- 
ture.  Tlie  le«,'isl!itiue,  witliiii  const  i- 
tulioiial  limitations,  lias  soverci^'n 
control  of  tiie  stn-ets  and  higliways 
of  the  State  and  the  cities.  Tlie  pri- 


lc;,'islaturi'  may  delc^Mte  to  nuiniti- 
palities  such  pt)\vers  and  act  through 
their  instrunicntulity  is  unques- 
tioned. •  •  •  The  contention  of 
foiinsel  for  appellant  that  the  stat- 
ute limits  the  authority  of  tiie  city 
council     to     reasonable     and    |)r«»per 


niary  purpose  for  which  highways  regulations,  and  to  prescribing  the 
and  streets  are  establislied  and  main- 
tained is  for  the  convenience  of  pub- 
lic travel.  The  use  of  such  liigh- 
ways  and  streets  for  water  mains, 
gas  pipes,  telephone  and  telegra|)h 
lines  is  secondary  and  subordinate 
to  the  primary  use  for  travel,  and 
such  secondary  use  is  permissible 
only  when  not  inconsistent  with  the 
primary  object  of  the  establish- 
ment of  such  ways.  *  *  *  It 
would  seem  that,  within  the  funda- 
mental limitations  mentioned,  the 
legislative  control  of  ways  and 
streets  for  the  secondary  use  is  ab- 
solute, and  that  the  legislative  dis- 
cretion in  this  regard  is  not  subject 
to   judicial   intervention.     That   the 


method  in  sviiich  tclegrapii  and 
telephone  companies  shall  construct 
and  operate  their  lines,  cannot  be 
conceded.  As  has  been  seen,  l)y 
another  statute,  the  authority  to 
regulate  and  of  complete  control  of 
such  lines  has  been  given.  The 
power  to  refuse  is  correlative  with 
llie  power  to  consent,  and  such 
power  is  plainly  authorized  by  the 
statute,"  per  Reavis,  .J. 

"  State  V.  Taylor,  36  Wash.  GOT, 
79  Pac.  286,  so  holding  in  the  case 
of  a  refusal  o£  a  mayor  of  a  city 
of  the  fourth  class  in  Washington 
to  sign  such  an  ordinance.  In  this 
case   mandamus   was   issued. 
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fourteenth  amendment  thereto  that  no  State  shall  deprive  any 
person  of  property  without  dne  process  of  law.'^ 

§  373.     Consent  of  abutting  owners. —  The  right  to  use  the 
streets  for  street  railways  is  generally  made  by  statute  to  de- 
pend, among  other  requirements,  upon  the  condition  that  the 
consent  of  some  specified  proportion  of  the  abutting  owners  be 
obtained.     Such  consent  is  a  condition  precedent  to  the  con- 
struction and  maintenance  of  electrical  lines  upon  streets  and 
highways.     Where  the  statute  prescribes  that,  prior  to  the  con- 
agency,   and    restraints   upon     that 
must   not   be   readily   implied.     The 
appellee  concedes,  as  we  have  seen, 
that  it  has  no  exclusive  right,  and 
yet  contends  for  a  limitation  upon 
the   city   which    might  give  it    (the 
appellee)      a      practical      monopoly. 
Others    may    not    seek    to    compete 
with  it,  and  if  the  city  cannot,  the 
city    is   left    with    a   useless    poten- 
tiality, while  the  appellee  exercises 
and   enjoys   a    practically   exclusive 
right.     There  are  presumptions,  we 
repeat,  against  the  granting  of  ex- 
clusive   rights    and    against    limita- 
tions  upon    the   powers    of   govern- 
ment."    The    court    then,    in    illus- 
tration   of  this    principle   refers   to 
Skaneateles      Waterworks      Co.      v. 
Skaneateles,    184    U.    S.    354,   46   L. 
Ed.    585,    22    Sup.    Ct.    400;    Bien- 
ville   Water-Supply   Co.    v.    Mobile, 
175  U.  S.  109,  44  L.  Ed.  92,  20  Sup. 
Ct.    40,    186    U.    S.   212,   46   L.    Ed. 
11.32,    22    Sup.    Ct.    R.    820;    Walla 
Walla    V.   Walla   Walla   Water   Co., 
172  U.  S.  1,  43  L.  Ed.  341,  19  Sup. 
Ct.  77,  and  says  in  conclusion:  "  In 
the  case  at  bar,  restraint  upon  the 
power    of    the     appellant     city     is 
claimed  to  be  implied  by  the  grant 
to  the  appellee.     We  think,  for  the 
reasons  stated  and  upon  the  author- 
ities cited,  such  restraint  cannot  be 
implied." 
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7c  City  of  Joplin  v.  Southwestern 
Missouri  Light  Co.,  191  U.  S.   150, 
24  Sup.  Ct.  43j  8  Am.  Elec.  Cas.  66. 
Mr.   Justice   McKenna  said   in  this 
case:    "It   is   by    implication    from 
the  statute  and  the  ordinance  passed 
under   it,  not  from  the  explicit   ex- 
pression   of    either,    that    the    con- 
clusion is  deduced  that  the  city  is 
precluded    from    erecting    its    own 
lighting  -plant,    and   yet    it   is    con- 
ceded that  the  grant  to  appellee  is 
not   exclusive.     That   is,    it    is    con- 
ceded the  city  has  not  exhausted  its 
power    under    the    statute    by    the 
grant    held    by    appellee,    but     may 
make  another  to  some  other  person 
than  the  appellee.     In  other  words 
that  the  city  may  make  a  competi- 
tor   to    appellee,    but    cannot    itself 
become        such        competitor.      The 
strength   of  the   argument   urged  to 
support    the    distinction    is    in    the 
consideration    that    competition    by 
the    city    would    be    more    effective 
than    competition    by    private    per- 
sons    or     corporations    —    indeed, 
might   be   destructive.     The   city,   it 
is  further   urged,  could  be   inditler- 
ent    to    profits,    and    could    tax    its 
competitor     to     compensate     losses. 
But  this  is  speculation  and  it  may 
be     opposed     by     speculation,     and 
there    are,    besides,     countervailing 
crmsiderations.     The  limitation  con- 
tended for  is  upon  a  governmental 
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striictiou  and  (^iHTatioii  of  a  street  railroad,  the  eoiHeiit  of 
the  owners^  of  one-half  in  value  of  the  prop<'rty  bounded  on 
that  portion  of  a  street  or  highway  up(jn  which  it  is  pro|>4»s<'d 
to  construct  or  operate  such  railroad  must  tirst  Ix*  tthtaincd,  it 
is  not  sullicient  that  the  cons<'nt  of  the  »jwners  of  one-half  in 
value  alcjiig  the  entire  line  oi  railway  be  obtain««l,  but  it  is 
necessary  to  obtain  the  consent  of  the  owners  of  «)ne-half  in 
value  on  each  street  nj)on  which  it  is  j)n»pos('d  to  construct  such 
railwayJ^  In  Ohio,  uiidt  r  a  law  which  requires  the  consent 
of  the  majority  of  the  abutting  owners,  counting  by  the  front 
foot,  it  is  held  that  in  such  a  case  an  applicant  for  a  franchise 
must  obtain  such  consent,  tiiough  he  states  in  his  ajiplication 
that  he  only  proposes  to  use  the  tracks  already  laid,  and  does 
not  intend  to  lay  any  additional  track.'**  Where,  in  case  of 
failure  to  obtain  tlu?  consent  of  the  abutting  owners  to  the 
construction  of  a  street  railway,  the  cnnipany  makes  applica- 
tion to  the  court  for  the  purpose  of  obtaining  consent,  as  pre- 
scribed by  statute,  to  be  in  li«'U  of  that  of  the  abtitting  owners, 
it  is  held  to  be  no  defense  to  such  proceeding  that  pennission 
has  not  yet  been  obtaine(l  of  the  local  authoriti«'S  or  the  rail- 
road commissioners.''"  The  re(piirement  that  the  consents  of 
abutting  owners  must  Ix'  obtained  to  the  construction  of  a 
street  railway  is  not  complied  with  by  the  j)rocuring  by  an 
individual  of  such  consents,  and  the  subsequent  assignment  by 
him  to  the  company,  but  they  should  be  given  directly  to  the 
company.^"  Where  the  holder  of  the  legal  title  in  land  gives 
his  consent  to  the  construction  of  a  street  railwav  in  front  of 

77  Hilton   V.   Thirly-fouitli    St.    R.  should     W    const riuti-d.     Wflls     mi 

Co.,    1    How.    Pi.    (N.    S.    [N.    Y.]  )  Hailrond    Corp.    in   the   State   of    N. 

453.     Under     the     statute     of     this  Y.   ( IS!)!)) .  pp.  222,  228,  §§  Dl,  il4  of 

State   it   is   provided   that   the   con-  linilrond    Law. 

sent   of   the    owners    of   one-half    in  78  ganfleet    v.   Toledo,    10   Oiiio   V. 

value  of  the   property   must   be   ob-  C.   4GU. 

tained,  the  value  to  be  ascertained  '■■>  He  Buffalo  Tract.  Co.,  25  App. 

by  the  assessment-roll   of  the  city,  Div.    (N.   Y. ),  447,  41)  N.  Y.  Supp. 

village  or  town  in  which  it  is  situ-  10.52,  afTd.,  155  N.  Y.  700,  50  N.  E. 

ated.     If  the  consent  necessary  can-  1115. 

not  be  obtained;  then  the  company  so  Geneva    &    \V.    R.    Co.    v.    New 

may  apply  to  General  Term  of  the  Y'^ork  Cent.  &  H.  R.  R.  Co.,  24  App. 

Supreme    Court    for    the    appoint-  Div.    (N.  Y.)    335,  48   N.  Y.   Supp. 

ment  of  three  commissioners  to  de-  842. 
termine      whether      such      railway 
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the  property,  such  consent  is  not  aflfected  by  a  sub^^cquent  ad- 
mission, by  such  person,  that  the  deeds  to  him  are  only  mort- 
gages, and  his  interest  is  merely  that  of  mortgagee  in  pos- 
session.*^ An  executor  or  trustee,  holding  the  legal  title  to 
property,  may  sign  consent ;  and  it  is  not  necessary  to  recite  in 
the  consent  that  such  person  holds  either  the  legal  title  or 
power  of  sale.*^  Again  where  consent  is  given  by  an  abutting 
owner  to  the  construction  of  a  street  railway,  a  condition  at- 
tached thereto,  as  to  the  time  of  the  commencement  and  com- 
pletion of  the  road,  will  not  operate  as  a  limitation  upon  the 
city  council  in  acting  upon  such  consent,  being  of  effect  only 
as  between  such  owner  and  the  company.^^  In  Massachusetts 
it  is  held  that  even  though  the  statute  may  prohibit  a  certain 
use  of  public  grounds,  and  such  prohibition  may  constitute 
a  contract  between  th§  State  and  the  city,  yet  consent  of  the 
inhabitants  of  a  city  to  such  use  will  operate  as  a  waiver 
of  the  statutory  provision.^^  So  the  o^vne^  of  a  corner  lot, 
which  is  situated  opposite  tlie  outer  curve  of  a  proposed  street 
railway,  where  it  is  intended  to  make  a  turn  in  the  tracks, 
is  an  abutting  owner  within  the  meaning  of  the  Constitution  or 
statutes  of  tlie  State  requiring  the  consent  of  the  property- 
owners.*'^  And  where  the  proposed  line  of  a  street  railway 
passes  in  front  of  a  county  courthouse,  it  is  held  that  it  is 
necessary  to  obtain  the  consent  of  the  board  of  county  commis- 
sioners to  the  use  of  the  street  in  front  of  such  courthouse.**'' 
But  it  is  not  necessary  to  enter  such  consent  in  the  iournal  of 
the  board. •^'  A  provision  of  an  act  that  the  consent  of  prop- 
erty-owners shall  be  obtained  '*'  as  provided  by  law,"  does  not 
conflict  with  a  constitutional  provision  that  w^here  an  act  makes 
im  existing  law  a  ])art  thereof,  such  law  must  be  inserted  in 

»>  Sea  Beach   R.  Co.  v.  Coney  Is-  ss  Sea    Beach    R.    Co.    v.    Coney 

Umd  &  G.  E.  R.  Co.,  22  App.  Div.  Island  &  G.  E.  R.  Co.,  22  App.  Div. 

(X.  Y.)    477,  47  N.  Y.  Supp.  981.  (N.  Y.)  477,  47  N.  Y.  Supp.  981. 

R2  State,    Hutchinson    v.    Behnar,  '^o  Nearing  v.  Toledo  Elec.  St.  R. 

(il  N.  J.  L.  44.3,  39  Atl.  643,  affd.,  Co.,  9  Ohio  C.  C.  59G,  3  Ohio  Dec. 

(i2  N.  J.  L.  450,  45  Atl.   1092.  51G. 

83  Hamilton,  Jones  v.  C.  &  H.  8^  Nearing  v.  Toledo  EIe».  St.  R. 
Elec.  St.  R.  Co.  (C.  P.),  5  Ohio  N.  Co.,  9  Ohio  C.  C.  596;  3  Ohio  Dec. 
P.  457,  9  Ohio  C.  P.  Dec.  174.  516. 

84  Prince    v.    Crocker,    166    Mass. 
.347,  44  N.  E.  446,  32  L.  R.  A.  610. 
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lilt'  act.'"'*      In   Now  Jcrscv,  iK-tun-  ..Wtaininj?  iMTMiiH.Hi..ii   from 
tlir  autlioritic'S  of  a  l)oron^li  to  <'uii8truct  a  stnt-t  railway  ii|m»ii 
its  streets,   it  has  Iweii  held  only  nee<-ssary  to  pnK'ure  an<l   Hl«* 
the    eonsent    of    the    roijuisite    proportion    of    abnttinj;    owners 
within  the  horou^'h,  thonjih  part  of  the  road  is  oiitsi«le  the  bor- 
<n\>r\i  limits  and  Iwyond  its  jijrisdietion."**      At'ain  tlu'  fact  that 
an  ordinance  j;rantini^  the  rit^ht  to  a  street  railway  to  eonstrin-t 
its  line  npon  streets  of  the  mnnicipality  was  invalid,  will  not 
prevent  consents  of  ahnttinj;  owners,  which  were  nunle  a  part 
of  the  application  for  s\ich  ordinance,  from  Ixdng  ns«'il  to  ol>- 
tain  tin'  |)assap'  of  a  second  ordinance,  providetl  such  consents 
have  not  hccn  with<lrawn.'"'      It  is  also  necessary  to  oluain  the 
consent  of  the  almttin^'  owners  to  the  cnnstniction  of  a  tele^'raph 
or  tel('|)li««ne  line,  althon;:h  these  companies  nuiy,  in  the  exer- 
cise of  the   ri^dit  (d'  eminent   d.-niain,  obtain   the   rij^'ht  to  con- 
struct their  lines  on  the  streets  where  such  consent  is  refused."' 
So  the  following  instru<'tion  was  ludd  correct:  "The  fact  that 
a    road    is   a    public   road   or  hi<;hway   «loes   not   authorize   the 
<liiri;in^  of  h«)les   for   the   purpose  of  erecting  teh'p-aph   posts, 
an(l  the  erecting'  of  posts,  and  the  establishiu}^  u  tele^^raph  line 
iiver  the  lands  of  a  person,  without  his  consent,   althouj^h  the 
same  mav  he  erected  or  done  on  that  j>art  of  his  premises  which 
is   used   as   a   j)ublic   roa<l.''-     The    Kniilish   Tele^'raph    Act  of 
18(J.'J,"-^   by  which   tele<;raj)h   and   tele|>hont^  companies  are   re- 
quired to  obtain  the  consent  of  any  landowner,  or  p<'rson  liable 
for  till!  rei)air  of  any  road  or  street   over  which   it  desires  to 
construct  its  line,  does  not  in<dude  a  tramway  c<)mpany,  which 
is  obliged  to  keep  that  part  of  the  road  on  which  its  track  is 
situated   in   repair;   and   a   telegraph   or  a   tcdephone  company, 
desiring:  to  construct   its   line  (^n   a   i)ublic   r«)ad,  occupied    by 
a  tramway  company,  upon  which  such  obligation   rests,  need 

8s  Re    Butlalo    Traction     Co.,    '2.5  »'>  iSuntlcet   v.   'loN-dip.    10   Ohio   (.'. 

App.   Div.    (N.    Y.)    447,  49   N.    Y.  C.   460. 

Supp.    1052,    afTtl..    155    N.    Y.    7G,  »'  Soc    rhaptpr    on    Kminont    Do- 
construing  N.  Y.  Laws  1896,  c.  649,  niain. 
§  1;   N.  Y.  Const.,  art.  3,   §   17.  i'- Western  Ln.  Telejj.  Co.  v.  Wil- 

80  State,    Hutchinson    v.    Belniar.  liams,   86  Va.  696,   II   S.   E.   106,  3 

61  N.  J.  L.  443,  39  Atl.  643,  affd.,  Am.  Elec.  Cas.   184. 

62  N.  J.  L.  450,  45  Atl.  1092.  03  Act  of  1863,  §  13. 
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not  obtain  tlio  consent  of  such  company.'^*  An  abutting  owner, 
who  has  consented  to  the  construction  of  a  telegraph  line  in 
front  of  his  property,  and  has  designated  where  the  poles  should 
be  erected,  and  such  designation  has  been  strictly  followed 
by  the  company,  which  has  also  strung  part  of  its  wires,  is 
estopped  from  objecting  to  the  completion  of  the  line,  and  may 
be  enjoined  from  any  interference  therewith. ^^  Again  the 
delegation  of  control  over  the  streets  granted  in  Illinois  to  m\i- 
nieipalities  is  limited  by  the  requirement  that  consent  must  be 
obtained  of  the  abutting  owners  before  a  municipality  may 
grant  the  right  of  the  use  of  the  street  to  any  electric, 
cahle,  or  other  railway.^*'  By  statute  in  JSTew  Jersey  electric 
light,  heat  and  power  companies  are  given  full  power  to  use 
streets  and  highways  for  the  purpose  of  erecting  poles  to  sus- 
tain necessary  wires,  but  must  first  obtain  the  consent  in  writ- 
ing of  owners  of  the  soil.^' 

>5  :'>~'.\a.  Consent  of  abutting  owner  —  Contract  for  in  viola- 
tion of  public  policy  —  Street  railway. —  In  a  ease  in  Xew  Jer- 
sey the  question  of  the  validity  of  a  contract  entered  into  by 
a  street  railway  company  .with  an  abutting  owner  to  procure 
his  consent  to  the  construction  (»f  the  line  in  fr(»nt  of  his  prem- 
ises is  considered.  It  a])peared  in  this  case  that  under  a  stat- 
ute the  consent  of  a  certain  proportion  of  the  ])roperty  owners 
was  essential,''^  and  that  the  street  railway  company  and  an 
abuttina:  owner  entered  into  a  contract  under  which  the  latter 
gave  his  consent  u|>on  condition  tiuit  he  siiould  have  an  o[)tion 
to  ])urchase  a  certain  amount  of  stock  and  bonds  of  the  com- 
]>aMy  at   a  low  figure.      The  owner  then  gave   his  consent   but 

!'<  Bristol    TramwMV-  &    C.   Co.    v.  L.  p.   329),   providing  tliat   the  pn - 

X:ition:il   Teltpli.   Co.,  US   L.   J.   Ch.  mission    of    llu-    {^overninj^    body    of 

(  X.    S.)    56G.  the  niunitipality  is  u  pii'iequi^iU' to 

!'5  Western     Tii.     Telcg.     Co.      v.  the  construction  of  a  striet  railway 

Billiard,    G7    Vt.    272,    .5    Am.    Elec.  and  tiiat  that  body  is  without  legal 

Cas.    102,  31  Atl.  2SG.  power    to    grant    pernii.ssion     until 

»«  Beeson  v.  Chicago,  75  Fed.  880,  there    is    filed    with    its     clerk     the 

12   Nat.    Corp.    Rep.    COS,   28    Chic.  written   consent    of   the    owners    of 

Leg.  News,  3G7.  at     least    one-half    in     amount     of 

'■''  Laws   of   X.    Y.,    189G,    c.    189,  lineal    feet   of  property   fninting  on 

§§  1,  2  and  3.  pp.  322,  323.  the  highway  through  which  perniis- 

»s  X.   J.   Act,  April   21,    189G    (P.  sion  to  build  the  railway  is  asked. 
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the  company  refused  to  perform  its  part  of  the  contract  and 
an  action  was  brought  bv  the  former  to  n-t-ovcr  damages  f«»r 
breach  of  such  contract.  The  court,  however,  decided  that  tin* 
contract  was  in  violation  of  the  public  iH)licy  declared  by  the 
statute  and  was  invalid  and  unenforceable.  It  was  said  l)y  the 
court  in  reaching  this  conclusion:  "Abutting  owners  have  a 
certain  relation  to  the  public  streets  in  front  of  their  j)ro[HTty, 
which,  while  it  is  sulxtrdinate  to  the  publi<*  eas<'nient,  yet  pla<"es 
them  on  a  footing  uidike  that  i»f  the  rest  of  the  community. 
Because  of  this  relation,  special  advantages  and  «lisadvantagM 
accrue  to  them  from  street  railways,  and  the  legislative  design 
clearly  was  that,  unless  it  should  Ik'  rendered  probable  that 
these  advantages  wuuhl  exceed  the  disadvantages  with  regard 
to  any  proposed  street,  the  railway  should  not  be  tliere  laid. 
This  probability  was  to  Ix*  indicate«l  l)y  the  cons^'ut  of  the 
owners  of  at  least  one-half  of  the  abutting  land.  For  the  d(»- 
cisiou  of  the  nuitter  thus  contemplated,  the  L4'gislature  treated 
these  owners  as  a  class,  every  mendn'r  of  whi<"h  had  similar 
interests  to  subsenc ;  interests  that  were  in  some  degree  c»»m- 
mon  to  all.  Properly  to  meet  the  contidence  thus  re|>osod,  it 
was  inciiniU-nt  on  each  niemU'r  to  l)ear  in  mind  and  Ik*  in- 
fluenced by  these  connn<.>n  interests  only,  so  that  his  judgment 
would  be  as  fair  toward  his  iudghb<»r  as  it  was  toward  himself. 
To  permit  any  one  of  the  class  to  barter  for  private  and  exclu- 
sive gain  this  power  over  the  concerns  of  his  frdlows,  would  ho 
subvei-sive  of  the  IxMiign  purpose  of  the  legislature  in  delegat- 
ing it.  We  think  the  contract  set  up  by  the  plaintiff  viidates 
the  public  policy  declared  by  the  statute  now  \inder  consid«'r- 
ation,  and  is  therefore  not  enforceable.'"* 

$  373b.  Right  of  abutting  owner  to  withdraw  consent. — 
Where  an  abutting  owner  has  given  a  valid  and  bin<ling  consent 
to  the  construction  uf  an  electrical  line  in  the  street  in  front 
of  his  property  it  constitutes  so  far  as  he  is  concerned,  a  valid 
grant  to  construct  and  operate  the  line,  and  the  consent  so 
given  cannot  be  withdrawn  by  him  at  will  without  the  consent 
of  the  other  parties  unless  there  is  a  reservation  to  him  of  the 
right  to  withdraw  it  or  they  are  for  some  reason  invalid.'     So 

99  Montclair  Military  Acadeinv  v.  i  Painr«'    v.    Schf-no.  t.i-lv     R.iilw.iy 

Xorth  .Jersey  St.   Ry.  Co..  70   \.  .f.       Co..   178   X.    V.    102.   70   N.    K.    213. 
L.  229,  .57  -Atl.   1050,  per  Dixon,  J. 
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in  a  ease  in  Xew  Jersey  it  is  declared  that,  where  by  statute 
the  filing  of  consents  of  a  certain  proportion  of  the  abutting 
owners  must  be  filed  before  permission  is  granted  by  a  munici- 
pality for  the  construction  of  a  street  railway,  when  these  con- 
sents have  been  filed  with  the  proper  authorities  in  connection 
with  an  application  by  a  street  railway  company,  the  right 
of  such  company  to  their  operation  for  the  purpose  of  the  ap- 
l)lication  in  accordance  with  the  objects  of  the  statute  becomes 
effective  as  to  the  lands  included  therein,  and  such  consents 
cannot  be  withdrawn  or  affected  by  a  subsequent  alienation  of 
the  land  included.-  In  such  a  case,  however,  it  has  been  de- 
termined that  when,  upon  the  filing  of  the  necessary  consents 
of  the  abutting  owners,  the  city  council  or  other  governing 
body  has  once  regularly  acted  thereon  by  the  passage  and  ap- 
))r(ival  of  a  valid  ordinance  or  resolution  giving  or  refusing  such 
iimnicipal  consent,  the  council  or  other  governing  body  becomes 
functus  officio,  so  far  as  the  ponding  application  is  concerned, 
and  the  consents  of  the  abutting  owners  thus  acted  upon  can- 


2  Paterson  &  S.  L.  Traction  Co. 
V.  Wostbrock  (N.  J.  Ch.  1903),  56 
Atl.  698,  citing  Currie  v.  Atlantic 
City,  wherein  it  is  said:  "There 
can  be  no  eflFective  withdrawal  of  a 
consent  after  the  juriMliction  has 
vested  in  the  municipal  council, 
which  is  when  the  consents  filed 
with  the  city  clerk  represent  a  ma- 
jority of  all  the  property  affected. 
The  same  is  true  with  respect  to 
the  conveyance  of  property  after 
enough  consents  have  l>een  filed. 
It  is  almost  essential  to  the  prac- 
tical administration  of  this  law 
that  this  should  be  so;  otherwise 
the  jurisdiction  of  the  city  might 
he  nullified  by  a  single  individual 
at  the  very  instant  that  final  action 
was  being  taken,  which  surely  was 
not  what  was  in  the  legislative 
niinrl  at  the  time  of  the  adoption 
of  this  scheme,"  per  Garrison.  •(. 
Though    this   case    was    reversed    in 


6G  X.  J.  L.  671,  48  Atl.  615,  this 
particular  point  was  not  consid- 
ered by  the  court  in  its  review  of 
the  decision  of  the  Supreme  Court 
and  in  Paterson  &  S.  L.  Traction 
Co.  v.  Wostbrock  (N.  J.  Ch.  1903), 
56  Atl.  698,  it  is  said  of  these  two 
decisions:  "The  decision  upon  a 
writ  of  error  in  this  case  leaves  the 
question  of  the  right  of  such  with- 
drawal open  for  future  decision  by 
the  Court  of  Errors,  but  the  opin- 
ion of  the  Supreme  Court  that  no 
withdrawal  of  consent  could  be 
made  after  a  sufficient  number  had 
been  filed  to  give  the  council  juris- 
diction was  not  expressly  ques- 
tioned or  doubted,  and  for  the  pur- 
poses of  this  application  in  equity, 
to  assist  in  the  protection  of  a 
legal  right,  the  decision  of  the  Su- 
preme Court  must  be  taken  as  set- 
tling the  question  of  the  present 
status  of  the   legal    riirht.  " 
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in»t  U'  made  tlH'  basis  of  fiirtluT  iiiunici|>ul  arfion  u|>on  a  sec- 

oiiil    a{)i»li<-atii>ii.'* 

sj  ;{7;j('.  Construction  of  street  railroad  on  one  side  of  street 
—  Eight  of  owner  on  opposite  side. —  Winn'  a  stnrt  raiilwav 
ooiiipany  has  (»l»taiiit»l  tin-  cnii-.riit  «»t  tin*  owners  of  land  m|k»!i 
ono  si<l«'  of  a  street  to  tlie  construction  of  an  rlri-trie  strwt 
railr<»a(i  upon  tliaf  side  of  the  stn^'t,  whidly  inside  of  the  eent«'r 
line  of  the  street,  tin-  eonstruction  of  such  railway  will  not  lx> 
en  joined  at  the  suit  <>t  an  owtu-r  upon  thr  opposite  si«le  of  tho 
street  who  owns  thr  tVe  to  tin*  rrntrr  thereof  ami  whose  proj>- 
ertv  is  in   no  way  f:iki n  or  eneroaehed  upon.'* 

>i  ;i7;;d.  Ordinance  ipquirinp  consent  of  abutting  owners. — 
Eflfect  of  subsequent  contract  with  municipality. —  rh.'U::h  if 
may  !«'  providtd  hy  ordiiuitiee  that  an  electrical  company  shall 
not  erect,  its  j)oles  in  the  stn»ets  of  a  city  or  town  without  tir-^t 
obtainiu"^  the  consent  of  the  owner  in  fr«»nt  (»f  whos«>  property 
such  poles  are  to  be  erectt'd,  the  c«»mpany  nuiy  Ix*  relieved  from 
the  prohibition  of  the  ordiiuincc  by  a  std)se<piefjt  contract  Im*- 
tween  it  and  the  city  by  which  the  company  is  re<piired  to 
erect  an<l  nuiintain  at  such  places,  within  the  publi<'  streets 
of  the  town,   as   may  1m^  directed   by  a    lijjhtin^  committee  a 

certain  number  of  lamps  and  to  ere<'t  and  furnish  the  n ssarv 

poles  therefor  and  in  pursuance  of  which  contract  the  parties 
to  it  aijree  upon  the  location  of  the  lamps.  Jn  siwli  a  ease  the 
erection  of  a  pole  without  the  consent  of  the  abutting;  owm-r 
does  iu»t  render  the  conijtany  liable  for  a  viojation  of  the 
ordinance.* 

§  374.  Renewal  of  charter  —  Street  railway  —  Consent  of 
abutting  owners  not  necessary.— Where  a  street  railway  obtains 
a  franchise  from  tiie  local  authorities  to  construct  and  nuiintain 
its  line  for  a  certain  number  of  years,  and  also  obtains  the 
necessary  consents  of  abutting  owners,  it  is  not  necessary,  upon 

sPateison   &   S.    L.   Traction   Co.  Inland    Traction    Co.,    20.)    Pa.    St. 

V.  Wo.sthrock    (X.  .J.   1903),  56  Atl.  .ITO,  55  All.  774.     Se.-  §  .34:Ja.  hcre- 

098;   finrio  v.  Atlantic  City,  G6  N.  in. 

.r.   L.   (i7l.   :i(t   Atl.   504.  revg.   f.G   N.  •■  Montciair   IJ-lit   A-    I'nwor  Co.  v. 

J.  L.   UU.  4S  All.  r.l.->.  Mnntdair.  (57   X.  ./.   L.    151.   50  Atl. 

^Norlli    Pennsylvania    R.    to.    v.  ;J50. 
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the  expiration  of  tlie  grant,  to  again  obtain  the  consents  of  the 
abutting  owners,  in  order  to  render  a  renewal  thereof  by  the 
hx-al  authorities  effective,  where  the  legislature  has  provided 
that  renewal  of  such  grants  may  be  made  by  the  local  author- 
ities upon  such  conditions  ns  they  may  consider  conducive  to 
the  public  interests.® 

§  37").  Use  of  tracks  of  another  company. —  A  street  railway 
company  may  use  the  tracks  of  another  company  where,  at  the 
time  of  the  grant  to  the  first  street  railway,  the  right  is  re- 
served to  the  municipality,  either  by  reason  of  provisions  in 
the  city  charter,  or  by  reservation  of  power  in  the  grant  to  such 
company  to  confer  such  right  upon  a  later  company,  or  where 
the  later  company,  being  given  the  power  of  eminent  domain, 
may,  in  the  exercise  of  such  power,  condemn  the  tracks  of  the 
company  having  prior  occui)ancy  of  the  street."  So  a  grant  to  a 
street  railway  company  of  the  right  to  construct  its  line  in 
the  streets  of  a  city,  which  contains  a  condition,  providing 
for  common  trackage,  for  a  connecting  company,  together  with 
a  subsccjuent  grant  to  anotiicr  company  to  construct  its  line  to 
the  head  of  the  street,  where  the  tracks  of  the  earlier  company 
are,  and  over  which  the  common  trackage  is  ])rovi(]ed  for,  is 
held  to  sufficiently  show  municipal  consent  for  common  track- 
age in  an  action  brought  to  restrain  interference  by  the  earlier 
company  with  the  right  of  the  later  company  to  use  such 
tracks.^  A  street  railway  acquiring  such  right  may  operate 
its  cars  by  a  different  nx^tive  jKjwer  than  the  one  in  use  on 
such  track."  But  it  must  so  use  the  tracks  as  not  to  interfere 
with  the  right  of  the  company  owning  such  tracks  to  properly 

•■•  Pellon  V.   Kiist  Cleveland  R.  Co.  Ry.   Co.   v.   Toledo    Consol.    St.    Ky. 

(C:iiyahoga  Co.,  Ohio,  Com.  PI.),  22  Co.,  26  Week.  Law  Bull.  172. 

Week.  Law.  Bull.  67.  «  Staten  Island  Midland  R.  Co.  v. 

T  Canal    &    Claiborne    R.    Co.    v.  Staten  Island  Elee.  R.  Co.,  34  App. 

Crescent  City   R.   Co.,  44  La.   Ann.  Div.    (X.  Y.)    181,  54  X.  Y.   Supp. 

485,   10  So.   888,  4  Am.  Elec.  Cas.  598. 

1 ;  Crescent  City  R.  Co.  v.  New  Or-  » Canal    &    Claiborne    R.    Co.    v. 

leans,  etc.,  R.  Co.,  48  La.  Ann.  850,  Crescent  City  R.  Co.,  44   La.  Ann. 

19  So.  868;  North  Baltimore  Pass.  485,  4  Am.  Elec.  Cas.  1,  10  So.  888, 

Ry.  Co.  V.  North  Ave.  Ry.  Co.,  75  North    Baltimore    Pass.    Ry.   Co.   v. 

Md.    233,   4    Am.    Elec.    Cas.    1,    23  North  Ave.  Ry.  Co.,  75  Md.  233,  23 

Atl.    466;     Sanfleet     v.    Toledo,     10  Atl.  466,  4  Am.   Elec.  Cas.    1. 
Ohio    C.    C.    460;    Toledo    Elec.    St. 
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operate  its  roa.l.'"      A  stivtl  railway  cannot,  lu.wovor,  a.^iuiro 
such  use,  except   upon   n»akin<r  conip«'n-«ation   to  the  own.Trt.'* 
City  charters  frequently  provide  lliat  any  Htn-«'t   railroad  shall 
have  the  right  t.)  run  ita  cars  over  the  tracks  of  any  other  rail- 
rna.l    <-<»nipany,    upon    the   payment    ..f   jtnt    conipensation    for 
the  use  therei.r,  and  under  8uch   ruhs  and  regulations  as  nmy 
he   i)rescril>ed    hy   ordinance.     So   where   a   charter   of   a   city 
contained  a  provision  such  as  the  aU.ve,  it   was  held  that  ju-*t 
(•..lupcnsation   would  Ix-  the  paynu'Ut   annually   of  (»ne-half  of 
the  repairs,  of  the  cost  of  renewint:  tracks,  of  keeping  the  tracks 
Inc  from  sn<.w  and  ice,  and  <.f  the  taxes;  als.)  the  jmynient  of 
an   amount  annually  e<puil   to   interest   at   <5   jht  cent,   on   om- 
half  the  value  of  the  jM.rtion  of  the  line  the  n.nipany  sought 
to  api)ropriatc,    iiitduding  the  comluit   nn«h'nieath   the   tracks, 
although  the  cost  of  the  construction  of  the  cnduit  was  t lire*- 
f(mrtlis  that  of  the  cost  <d'  c(»n^tr\>cting  the  road,  and  it   was 
not  proposid   to  use  such  cnduit.'^      I'nch'r  the  Ohio  statute 
a  street  railway  c»im|)any  may  exercise  the  power  of  eminent 
domain  to  ohtain  the  use  of  tracks  already  laid,  hut  under  thi-* 
power   it   is   limited   in  its   right  to  the  appropriation    f..r    it-; 
use  to  not  more  than  one-eighth  of  the  length  <.f  its  own  line.'' 
In  seeking  to  obtain  the  In-netit  of  this  statute  by  a|)propriat- 
ing  to  its  use  a  i)ortion  of  another  c<»njpany'8  tracks  the  peti- 


10  Cimal  &  Cliiihoiiif  It.  ^'i^.  v. 
Creseont  City  H.  ('<>..  44  La.  Ann. 
485,  10  So.  88S.  4  .\in.  Elcc.  C'ns. 
19;  Toledo  Eleo.  St.  Ry.  Co.  v.  To- 
ledo Consol.  St.  Ry.  Co.,  26  Wwk. 
Law    Bull.    172. 

n  Canal  &  Claihornr  P..  Co.  v. 
Crescint  City  R.  Co.,  44  La.  Ann. 
485,  10  So.  888,  4  Am.  KIcc.  Can. 
13;  North  Baltimore  Pass.  Ry.  Co. 
V.  North  Ave.  Ry.  Co.,  75  Md.  i:?:?, 
4  Am.  Elec.  Cas.  1,  23  All.  46(5; 
Grand  Ave.  Ry.  Co.  v.  People's  Ry. 
Co.,  132  Mo.  34.  33  S.  W.  472,  6 
Am.  Elec.  Ca.s.  09. 

12  Grand  Ave.  Ry.  Co.  v.  People's 


:iiif.  and  there  woiiM  Ix*  no  justiii" 
in  nllovvin^'  plnintilT  to  um-  th« 
t nicks  and  th«T«'l>y  th-privn  the  di'- 
fi-ndant  of  the  us*'  of  thr  conduit 
tn  any  extent  without  ninkinp  com- 
pensation therefor.  •  •  •  There 
was  no  compulsion  on  the  part  of 
plaint  itr  to  o<cupy  defendant's 
tracks;  and  the  fact  that  the  su- 
I)er.structure  was  more  costly,  anii 
some  parts  of  it  unm-ces.sary  to  the 
operation  of  plaintitT's  cars,  alTonls 
no  ju.st  rea.son  why  it  should  not 
compensate  defendant,  not  only  for 
that  which  it  does  use,  but  also 
that  of  which  it  deprives  defendant 


Ry.  Co.,   1.32  Mo.  34,  33  S.  W.  472.  of  the  u-e."  per  Burgees.  .7. 

6  Am.  Elec.  Cas.  99.     "The  conduit  i-<  Toledo  Consol.  St.  R.  Co.  v.  To- 

is  an  intetrral  part  of  the  roadway.  ledo  Elec.  St.  R.  Co..   12  Ohio  C.  C. 

as  constructed  and  used  by  defend-  367,  1   Ohio  Cir.   Dec.  643. 
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tion  need  onlj  show  substantially  that  the  company  has  con- 
structed eight  times  the  length  of  track  it  seeks  to  appropriate, 
but  it  need  not  state  the  length  of  time  it  intends  to  use  such 
portion.i4     Uj^^pj.  ^j^g  y^^^  Y^^j,  j^^^^^  ,^  .^  ^^,^^  provided  that 

where  any  street  railway  company  desired  to  use  the  tracks 
of  another  company  to  connect  main  portions  of  its  line  to  be 
operated  as  an  independent  railroad,  it  might  acquire  such  right 
by  condemnation  proceedings.  In  Colonial  City  Tractton 
Company  v.  Kingston  City  Railroad  Company,^^  the  company 
owning  the  tracks  was  unwilling  to  give  its  consent  to  theiV 
use  by  another  company.  An  action  was  brought  to  condemn  a 
right  of  way  over  such  tracks,  and  it  was  held  that  the  consent 
of  abutting  owners  was  necessary  in  order  to  acquire  such 
right. 

§  376.  Use  of  another  company's  tracks  —  Contract  for.— 
A  statute  providing  that  ''  any  railn.ad  (•orjK,rati..n  "  may  eon- 
tract  with  another  railroad  (•orp..ratioii  for  the  use  of  each 
other's  roads,  has  ber-n  constrncd  as  applicable  to  street  railway 
companies.'^  Though  the  Consfimtion  of  the  State  mav  pro- 
vide that  no  street  railway  company  shall  be  authorized  bv  law 
to  construct  and  operate  its  road,  unless  consent  of  the  abutting 
owners  shall  have  been  first  obtained,  such  provision  will  not 
be  construed  as  rendering  consent  necessary,  where  the  right 
to  use  another  company's  tracks  is  obtained  by  contract  i)e- 
tween  the  two  companies,  snch  power  of  contract  bein-  in- 
ferred by  statute.'*  In  a  case  which  arose  in  Xew  York,''' 
I*  Toledo  Consol.  Si.  R.  Co.  v.  To-       K„nf.  v.  |'.ro..klvn  H.  H.  Co.   (N    V 

r-      'n.       ^:  ^'-   ''  ^'""^  ^-   '•       '^"P-   ''■■    1««'''-   25   Misc.    (N.    v.; 
3G.  ;    1   Ohio  Cir.  Dec.  G43.  334,   54   N.    Y.   Supp     187 

15  §    102   of    Railroad    Law,    ariid.  Such    a    contract    is   not    a    lease 

hy  Laws  of    18J.4,  c.  G03.  Chapman  v.  Syracu.se  R.  T.   R.  Co' 

"h^.i  y>.  \.  493,  denying  rehear-  (N.    Y.    Sup.    Ct.,    1899),   25    Misc 

.n;,'  of  case  m  153  N.  Y.  .540.  47  N.  (N.  Y.)   626.  .56  N.  Y.  Supp    ^50 
K.  810,  affg.   15  App.  Div.    l.,5,  44  .«  Jngorsoll    v.    Nassau    Ele"c.    R 

\.\    ^7^'    'i  ^'°'    1^'    ^^-   Y.   453,   52   N.   E.   545 

Cn     ,f%  \.f  «;'^'^^"  "-g»^t«  R-  43  L.  R.  A.  236,  affg.  89  Hun    (X.' 

N    Y    S  in  -     r      "n  ''''  '■'       ^•^'  -'"'  ''  ""-  Y-  Supp.   1044,  69 

N.  \.Supp.  102.o;Ingersollv.  Nas-       N.    Y.    St.    R.    16,    Vann     J      dis 

sauEle.    R^Co      157N.    Y.    453,       senting;        Roddy       v.        Bro'oklvn 

aflg^  89   Hun    (X.    Y.,.   213,   .34    N.       473,  .52  .X.  Y.  Supp.  885.  ^ 

^.  Supp.   ,044.  .iO  X.  Y.  St.   R.   16;  lo  i^gersoll    v.     Nassau     Klec      R 
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it  was  contended  that  although  a  contract  right  for  such  use 
might  exist,  yot  that  the  consent  of  tlie  abutters  was  also  ncci-s- 
sary.  It  was  liehl,  liowever,  tliat  a  contract  for  the  use  of  tracks 
of  another  company  could  not  bo  made  dependent  upon  the  ol>- 
laining  by  the  assignee  company  of  the  consent  of  alnitting 
owners  to  such  use.  The  cnurt  distinguished  this  case  fntni  that 
of  the  Colonial  City  Traction  Company  v.  Kingston  City  Kail- 
road  Comi)any,-"  as  follows:  The  latter  case  "  was  instead  of 
a  contract  between  two  railroads,  by  which  one  was  permitted 
to  use  some  p(»rtion  of  the  tracks  of  the  other,  a  proceeding 
by  the  one  to  condenm  the  right  to  use  the  tracks  of  the  other, 
and  was  by  that  other  resisted  to  the  uttermost."  It  also  re- 
ferred to  and  ipKtted  the  following  words  of  the  court  in  the 
Kingston  case  above  mentioned:  "It  is  also  suggested  that 
our  oj)inion  has  raised  apprehensions  aa  to  its  effect  as  a  pre- 
cedent uj)on  railroad  leases  ami  traffic  agreements,  of  which 
there  are  said  to  be  many  now  in  force  all  over  the  State, 
it  is  not  our  intention  to  de<'ide  any  case  but  the  one  now  be- 
fore us,  which  simply  involved  the  standing  of  the  plaintiff 
to  make  the  :ij)|)lication  in  (juestion.  and  our  opinion  should 
he  read  in  the  light  of  that  purj)use.  If,  as  sometimes  happens, 
broader  statements  were  made  by  way  <»f  argument,  or  other- 
wise than  were  essential  to  the  decision  of  the  questions  pre- 
sented, they  are  the  dicta  of  the  writer  <«f  the  opinion,  and  not 
the  decision  of  the  court." 

§  377.  Poles  and  structures  of  another  company  —  Use  of. — 
An  electrical  company  may  string  its  wires  ui)on  the  poles  of 
another  company,  either  by  right  of  an  agreement,  or  contract 
with  the  owners  of  such  poles,  or  in  pursuance  of  consent  of 
the  local  authorities,  who  possess  such  power,  either  under  char- 
ter provision  of  the  municipality  or  by  a  reservation  in  the 
grant  to  the  first  company.  Such  use  of  poles  by  different 
companies  is,  however,  subject  to  the  rights  of  the  public.  If 
such  joint  use  is  dangerous  to  others  lawfully  using  the  streets, 
then  it  should  not  be  granted.  Where,  however,  different  corn- 
Co.,  157  N.  Y.  453,  43  L.  R.  A.  236,  20  153  N.  Y.  540,  47  N.  E.  810. 
r)2  N.  E.  545,  aflfg.  89  Hun  (N.  Y.)  See  preceding  section. 
213.  34  N.  Y.  Supp.  1044,  69  N.  Y. 
St.    E.    16. 
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panies  may  witli  safety  use  the  same  poles,  the  use  should  be 
subject  to  such  rules  and  regulations  that  lives  and  property 
may  not  be  endangered,  but  if  such  regulations  cannot  be  made 
as  will  render  the  joint  use  safe,  and  will  protect  the  lives  and 
property  of  the  citizens,  then  permission  for  such  use  should 
not  be  granted.     Thus,  where  an  electrical  comjjany  was  given 
permission  by  ordinance  to  use  the  poles  of  another  company, 
but  the  council  had  not  adopted  any  regulations  for  such  joint 
use,  an  injunction  was  granted,  enjoining  such  use  until  the 
council  had  adopted  such  rules  as  would  render  the  use  bv  both 
companies  safe,  both  in  respect  to  the  lives  and  property  of 
the  citizens.2i     And,  where  a  telegraph  and  telephone  company 
were  given  pei-mission  by  the  municipality  to  use  the  same  poles, 
such  use  was  held  not  to  be  unlawful,  where  it  had  not  been 
showTi  that  there  was  necessarily  increased  danger.-^     Permis- 
sion,   however,   to   an   electrical   company    to   string  its   wires 
upon  the  poles  of  another  company  is  a  mere  license,  and  re- 
vocable   upon    reasonable    notiee    and    for    reasonable    cause. 
Thus,  in  New  York,  where  the  board  of  electrical  control  of 
the  city  of  New  York  permitted  an  electric  light  companv  to 
string  its  wires  upon  the  poles  of  a  telegraph  company,  wliich 
subsciuently  abandoned  its  poles,  the  court  refused  an  injunc- 
tion restraining  the  board  from  removing  the  wires  of  the  elec- 
tric  light   company.23     Qne   electrical   company   may   also   by 
agreement  give   another  company  the   right   to   use 'its  poles. 
The  nature  and  character  of  the  right  so  acquired  will  depend 
upon  the  terms  of  the  contract  or  agreement.     So,  where  an 
electric  light  company  gave  permission  to  a  telephone  company 
to   use   Its   poles,   when    the    latter   company    needed    them    to 
connect  its  wire  to  a  residence  where  it  had  no  poles,  it  was 
held  that  when  the  wire  was  disconnected  from  the  residence 
that  the  permission  or  license  was  at  an  end.^^     A  grant  by  a 
railroad  company  to  a  telegraph  company  of  "  the  privilege  of 

^iCitkens-  E.  L.  &  P.  Co.  v.  Grant,  57  N.  Y.  Super.  Ct.  553,  3 
Sands,  9o  Mich.  551,  4  Am.  Elec.  Am.  Elee.  Cas.  127,  9  N  Y  Sudd 
Cas.  69,  55  N.  W.  452.  317  >  •      .   oupp. 

-••-•Bergin   v.   Southern    New   Eng.  .4  Ahem    v.    Oregon    Teleph.    Co.. 

Toleph.    Co.,    70   Conn.    54.    38    Atl.  24   Ore.  276.   4  Am.   Elec.  Cas    357 

8««.   30  L.   R.   A.   192.  .,3  Pac  403.  35  Pac.  549 

-aEa.st    River    Elec.   Light   Co.   v. 
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putting  up  and  iiiaiiit:iiriiii^'  a  trlc-rrapli  wirr"  on  f|i<'  puU-s 
(.f  the  formor,  for  m-ncral  tclc^irajtliir  corn'-^ponilciu-*-,  tliK's 
not  confer  an  exclusive  ri;z!it,  and  will  n<»t  operate  to  |»revent 
the  railroad  conii>any  or  other  licensees  of  such  companv  fn.m 
stringing  wires  on  such  poles. -^ 

§  378^  Power  over  streets  in  two  tribunals  —  Use  of  poles  of 
another  company. —  Where  tw(»  trihuiuds  are  ;:iveii  e«pial  and 
concurrent  j)o\v(rs  over  streets,  so  far  as  granting  electrical 
companies  the  right  to  construct  their  lines  tlu-rcon  is  c..ii- 
cerned,  a  company's  rights  and  j)rivil«'grs  are  controlled  and 
suhject  to  the  terms  of  the  grant  as  defined  therein  hy  the 
trihunal  conferring  it.  Thus,  where  the  power  to  confer  grants 
of  the  use  of  streets  was  delegated  lx»th  to  the  municipal  au- 
thorities and  the  Probate  Court,  each  having  e<pnil  jxiwer  in  this 
respect,  it  was  held  that  a  permit  from  the  mimicipal  author- 
ities to  use  the  poles  of  other  companies  conferred  the  right 
to  nse  the  poles  of  companies  receiving  their  franchises  from 
Ihe  municipal  authorities,  hut  utider  <*ertain  c<»nditions  did  not 
extend  to  those  companies  whi<'h  had  received  their  authoriza- 
lif>n  from  the  Probate  Courl,  and  that  the  right  to  nse  the  poles 
of  such  companies  nnist  be  obtained  in  accordance  with  tlie 
provisions  of   the   decree   of   the    Probate   Court    making   such 


grant.^" 

25  Railroad  Co.  v.  Telopraph  Co.. 
38  Ohio  St.  24,  1  Am.  Kloc  Cas. 
395. 

26  Hauss'  EIpc.  Lij^liting  Power 
Co.  V.  Jones  Bros'.  P]1pc.  Co.  (Su- 
per. Ct.,  Cincinnati.  Ohio).  23 
Week.  Law  Bull.  137,  3  Am.  Klec 
Cas.  75.  In  this  case  the  decree  of 
the  Probate  Court  provided  that 
the  decree  should  not  be  construed 
as  to  prevent  the  <ity  or  the  court 
from  grant inj;  the  right  to  use  the 
unoccupied  portions  of  the  poles  to 
other  companies.  It  also  provided 
that  the  erection  and  location  of 
the  poles  should  be  subject  to  the 
board  of  public  affairs  of  said  city. 
Subsequent  to  this  the  board  of 
public  affairs  adopted  rules,  one  of 
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which  provided  that  "  in  pranting 
permits  (o  erect  poles  •  •  • 
this  board  reserves  the  right  "  to 
authorize  other  <ompanies  to  use 
the  same  poles.  Still  later  the  eity 
provided  substanliiilly  the  >.ame 
thing  by  ordimux  e.  II  was  hejil 
that  the  permission  to  use  the  poles 
must  cf>nie  fmui  the  eomm<m  coun- 
cil and  not  from  the  boarrl  of  puh 
lie  works.  The  court  said:  "  In 
the  plaintiff's  decree  the  city  is 
given  power  to  make  provision  for 
the  joint  occupancy  of  poles,  and 
if  the  city  has  done  that  its  action 
is  as  binding  upon  the  plaintiff  as 
tlie  terms  of  the  decree.  •  »  ♦ 
The  city  in  such  matters  acts  by 
common     council.     That     bodv      is 
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§  378a 


§  378a.  Street  railways  —  Right  to  occupy  highway  —  Con- 
ditions precedent  — Waiver.— Where  a  statute  requires  that  a 
street  railway  company  in  applying  for  a  location  in  a  high- 
way shall  procure  an  assessment  of,  and  make  payment  or  tender 
of,  the  damages  caused  to  abutting  owners,  an  assessment  and 
payment  or  tender  of  such  damages  are  conditions  precedent 
to  the  right  of  the  company  to  occupy  the  highway,  and  a 
failure  to  comply  with  these  prerequisites,  in  the  absence  of  a 
waiver  by  the  abutters,  will  render  an  occupancy  of  the  high- 
way by  such  company  unlawful.  These  requirements  may, 
however,  be  waived  by  the  abutter  by  his  failure  to  make  any 
objections  to  such  occupancy  until  long  after  the  railway  was 
constructed   and   put   into  (.jx'i-ation.^"^ 


given    control    of    tlie    streets.     Tlio 
board   of   public    affairs   .simply    en- 
forces   the    ordinances    of    coumil. 
Under    the    plaintiff's    decree,    the 
board  is  to  fi.v  location  of  jjoles  and 
change  them,  but  it  seems  to  me  to 
be  an  act  beyond  its  power  .so  fur 
as    the   probate   companies   are   con- 
cerned, to  impose  a  condition   upon 
its   fixing  such    location   and  grant- 
ing permits,  that  the  comjjany  sliaij 
agree  to  some  rule  as  to  joint  occu- 
p.incy    of    its    poles    with     another 
company.     It   is  thereby  seeking  to 
(pialify  and  amend  the  mode  of  use 
pnxribed    by    the    Probate    Court, 
timii^rh  not  being  authorized  by  the 
decree  of  the  court  to  do  so.     How- 
ever   advantageous    it    may    be    to 
have  electric   wires  governed    by   a 
common    plan,    the    law    gives    two 
tribunals  the  power  to  make    such 
plans,    and    if    they    do    not    agree, 
then  the  law  does  not  work  well.     I 
come,    therefore,    to    the    conclusion 
that    the    only    provision    by    which 
plaintiff  is  governed  with  respect  to 
joint  occupancy  of  its  poles  is  that 
contained      in      the      decree,"      per 
Taft,  J. 


-'  Strickford   v.    Boston   &   M.    R. 
n.  K.,  73  N.  H.  81,  59  Atl.  367,  con- 
struing  Laws    189,5,    p.    367,    c.    27, 
providing   that    the    mayor   and    al- 
dermen   of   cities   or    the    selectmen 
of    towns,    shall,    upon    petition    of 
the    directors    of    a    street    railway 
coiporation  for  a  location  of  tracks 
upon  or  over  a  public  highway,  as- 
sess  the   damages   sustained    by    the 
abutters,    subject    to    the    right    of 
appeal,  in  the  same  manner  as  now 
provided   by  law   in   the   laying  out 
of  highways.     The  highway   law  re- 
ferred to  was  Pub.  St.    1901,  c.   67, 
§§    17,    18,   requiring  that    "  the   .se- 
lectmen    in     towns     and     the     cor- 
responding  municipal    authority    in 
cities    to    assess    the    damages    sus- 
tained by  owners  of  land  taken  for 
highways,    to    insert   them    in    their 
return   laying  out   the   way,   and   to 
cause  their  return  to  he  recorded  hv 
the    town    clerk,"    and    also    Public 
St.  1901,  c.  71,  §  4,  providing  that, 
"no    land     *     *     *     taken     for     a 
highway    shall    be    appropriated    or 
used  for  making  the  same  until  the 
damages  assessed  therefor  are  paid 
or  tendered." 
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§  ;J7!>.  Laying  of  rails  —  Should  not  impede  travel. —  An 
electric  railway  slioiiM  so  run^triu-t  its  traeks  that  the  raiU  will 
not  project  aliove  the  surface  of  the  street  in  sueh  a  way  a« 
to  substantially  impede  the  lawftil  u^e  of  the  Htroets  hy  ve- 
hicles.=^« 

§  .'iSO.  Poles  —  Erection  of  —  Not  interfere  with  access  of 
abutting  owner. —  Thouj^'h  j»oles  may  hr  ntct—ary  lo  th«-  op.-ra- 
tioii  of  an  electric  street  railway,  and  the  eoni|>aiiy  may  have 
piupcr  aiitlioiity  to  erect  the  same,  yet  tiie  <luty  is  imposi-d 
upon  it  of  erectini:  its  poles  in  sueh  a  nninner  as  n»»t  to  inter- 
fere with  the  ahuttinir  owner's  ri<;hl  of  in<,'ress  and  e<;res.s.'''» 
And  likewise  te]e|)hone  ])oles  should  not  Im'  so  erected  as  to 
interfere  with  the  ])rop<'r  enjoyment,  by  an  abuttinj;  own<'r,  of 
his  property.  So  where  a  telej)hon('  e(.mpany  erected  an  \\n- 
sightly  pole  immediately  in  front  of  a  show  win«lo\v  and  which 
interfered  with  the  prop<'r  enjoynn'nt  of  his  property,  it  was 
decided  that  such  (.ccupancy  constituted  a  contiiniin<r  trespass 
upon  the  land,  and  aifonh'd  irround  for  the  intervention  of  the 
conit,  and  that  such  owner  was  entitled  to  have  the  p<.h'  re- 
moved and  to  <lanuiires.^"  And  where  a  telephone  company 
has  trespassed  upon  real  i)roperty,  in  the  erection  of  its  jK.les, 
hill  ha<  phiced  them  exactly  where  it  would  be  entitled  to  if 
it  had  exercised  its  ri.uht  of  eminent  domain,  it  is  held  that 
it  will   not    1h'   reciuired   to   remove   them,   hut  must    pay  dam- 

ptTiiiittfii  t<i  proji'tt  alH)Vc  tin*  mir- 
faoe  of  Itn-  stift't.  or  to  beronu'  <ian- 
j^cTOUS  iu  other  res|M>ctrt,  as  allt'j^ftl 
it)  the  petition,  tlie  road  iMHoiiies  a 
nuisance,  whieh  may  ho  abated,  and 
for  whieh  the  company  i»  answer- 
aide  in  damages.  But  such  a  nui- 
.sanif  is  temporary.  The  measure 
grade   of    the    street    so    as    not    to       of  damaj,'es  in  a  ease  of  that  char- 


1"*  Detroit  (  ily  Ky.  « '•'•  v  Mill^. 
S.)  Midi.  6;{4,  48  iN.  W  .  lUOT,  :i  .\m. 
Elee.  Cas.  Xili,  Mii;  Limhurger  v. 
San  Antonio  Hap.  Trans.  St.  Hy. 
C"o.  (Te.x.  Sup.  Ct.,  1895),  5  Am. 
Elee.  Cas.  lUo.  "The  rails  of  a 
street  ear  track  should  be  laid  and 
maintained     on    a    level     with    the 


constitute  a  substantial  interfer- 
ence with  the  passage  of  vehicles. 
We  hold  that,  if  properly  con- 
structed, they  are  not  a  new  bur- 
den upon  the  owners  of  adjacent 
property  in  law.  and  they  should 
be  so  constructed  as  not  to  be  a 
burden  in  fact.  But  if  the  rails  in 
front  of  the  plaintiff's  premises  are 
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acter  is  not  the  depreciation  in  tlie 
value  of  tlie  abutting  property," 
per  ( Jaines.  V.  J. 

-•i>  Detroit  City  Hy.  Co.  v.  Mills. 
So  Mich.  634,  48  X.  \V.  1007.  :i 
Am.   Elee.  Cas.  333,  340. 

«o  Krueger  v.  Wisconsin  Teleph. 
Co.,  106  Wis.  96.  81  N.  W.  1041, 
7  Am.  Elee.  Cas.  285. 
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§  381 


ages  for  the  right  of  way,  and  for  the  illegal  invasion  of  the 
owner's  right  of  property.^^ 

§  381.  Must  not  obstruct  streets  or  impede  travel. —  An  elec- 
trical company,  which  has  the  right  and  necessary  consent  to 
use  the  streets  or  highways,  must  so  construct  its  line  that  any 
necessary  poles  or  other  structures  will  not  interfere  with  or 
impede  the  puhlic  in  its  use  of  the  streets,  or  render  them 
dangerous  to  public  travel.32  Where  such  a  company  has  been 
authorized  to  erect  its  poles  in  a  street  or  highway,  subject  to 
the  provision  that  it  must  not  incommode  the  public  in  its  use 
of  such  street  or  highway,  it  should  use  reasonable  care  in  the 
location  of  its  poles,  so  tliat  public  travel  may  not  be  obstructed, 
but  it  is  not  required  to  so  locate  them  that  all  possible  injuries 
arising  under  extraordinary  conditions  may  be  provided 
against.^^ 


^'  P'usilier  v.  Great  Southern 
Telepli.  &,  Tclcjr.  Co.,  50  La.  .\mi. 
799,   24   So.   274. 

a^  Interstate  Iiulep.  Teleg.  &■ 
Teleph.  ("o.  v.  Towanda,  21  111. 
299,  77  X.  K.  450;  Sheldon  v. 
Ufsteiii  I  II.  Teleg.  Co.,  51  Hun 
(  N.  v.),  .591,  2  Aui.  Elec.  Cas. 
299,  aird..  121  \.  Y.  «97 ;  Staring 
V.  Western  Uii.  Teleg.  Co.,  34  N. 
Y.  St.  H.  508,  11  N.  Y.  Supp.  817, 
•■{  Am.  Elec.  Cas.  47(J;  .see  also 
Louisville  Home  Teleph.  Co.  v.  Gas- 
per (Ky.  1906),  93  S.  VV.  1057; 
Detroit  City  Ry.  Co.  v.  Mills,  85 
Mich.  634,  48  N.  \V.  1007,  3  Am. 
Kleo.  Cas.  333.  "  In  placing  a  par- 
ticular pole  within  the  limits  of  a 
pulilic  road,  the  company  is  bound 
to  consider  the  condition  of  the 
road  at  that  point,  its  direction, 
its  curvature,  if  any,  its  width,  its 
grade,  its  slope,  the  position  of  its 
drains  or  ditches,  if  any,  and  in 
view  of  all  the  facts  to  so  locate 
the  pole  as  not  to  unnecessarily  or 
unreasonably   interfere  with   or  ob- 


struct the  public  in  the  reasonable 
and  ordinary  use  of  the  road  for 
the  purposos  of  public  travel.  It 
is  re(|uired  to  take  into  account  the 
probable  condition  of  the  road 
when  the  weather  is  dry  and  when 
it  is  wet,  when  the  ground  is  soft 
and  when  it  is  frozen,  and  in  the 
different  seasons  of  the  year,  in 
spring,  in  sununer,  in  fall,  and  in 
winter,  and  to  anticipate  such  con- 
ditions as  may  be  fairly  expected 
to  arise  in  any  season  of  the  year; 
and  to  use  reasonable  and  ordinary 
care  in  placing  its  poles  so  as  not, 
at  any  time,  under  ordinary  condi- 
tions to  unreasonably  interfere 
with  the  public  in  the  use  of  the 
road."  Monahan  v.  Miami  Tele- 
phone Co.,  7  Ohio  N.  P.  95,  9  Ohio 
S.  &  C.  P.  Dec.  532,  per  Van  Pelt, 
.1..  in  charge  to  .jury,  which  was 
affirmed  by  the  Circuit  Court  un- 
reported. 

•''•I  Sheffield      v.      Central      Union 
Teleph.  Co.,  36  Fed.  164. 
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§§382,383  coNsTRUtTioN  of  links  — 

§  382.  Poles  should  be  of  reasonable  and  proper  size  and  safe. 
—  Flcctricul  (•()iMj)ani<'.s  constructing'  their  lines  in  the  slrccLs 
and  highways  shoulil  oroct  only  sncli  poh-s,  both  in  rcfcrcnc'o 
to  size  and  niimbor,  as  are  roasonahiy  necessary  to  propi'riy 
conduct  their  business,  and  they  owe  tlie  duty  to  the  public 
of  erecting  and  maintaining  tiiein  in  a  safe  condition.**  So, 
under  a  statute  autiiorizing  t«degraj)li  companies  to  erect  sueh 
poles  as  are  reasonably  necessary  f<»r  the  jiroper  conduct  of  its 
business,  to  be  placed  so  as  not  t<^»  incommode  the  public,  if  poles 
are  erected,  which  are  unreasonably  large,  or  which  arc  so 
erected  as  to  inconvenience  the  puidic,  they  will  constitute  u 
])urpresture,  and  an  action  may  be  brought  in  tlie  name  of  the 
])eopl(!  to  restrain  the  same.'"''  Where  municipal  consent  to 
the  erection  of  poles  jirovides  that  the  poles  shall  Ik»  of  a  cer- 
tain size,  or  of  a  certain  kind  of  tindwr,  these  jtrovisions  should 
be  complied   with.''" 

§  383.  Construction  fire  alarm  —  Poles  of  reasonable  size. — 
While  a  muiii<M|»alily  may  have  control  ..f  ihc  Htrrft>,  and  be 
empowered  to  grant  rights  to  use  the  same,  and  to  devote  them 
to  necessary  uses,  yet  that  right  mu-^t  Ix*  exercised  in  a  reason- 
able manner.  Where  the  contnd  <^f  the  streets  is  delegateil  to 
the  municipality,  it  may  as  a  general  rule  make  use  of  them  for 
all  corporate  j>urposes,  so  long  as  that  use  is  reasonable.  (Or- 
dinarily a  city  nuiy,  under  the  general  «lelegation  of  power  to 
it,  use  the  streets  for  the  construction  of  a  tire  alarm  .service, 
and  in  the  exercise  of  that  power  may  use  all  needful  means 
to  secure  tbe  proper  operation  of  such  service.  Although  it 
may  have  such  right,  yet  it  must  not  use  unreasonable  means 
and  instrumentalities  in  the  exercise  there<d'.  So  it  has  been 
held  that  the  erection  of  large  and  unsightly  poles,  in  front  of 
handsome  residence  property,  for  the  purpose  of  carrying  two 

3*  Nichols   V.    City   of    Minneapo-  as  People  v.   Metropolitan  Teleph. 

lis,  33  Minn.  430,  1  Am.  Elec.  Cas.  &  Teleg.  Co.,  31  Hun    (N.  Y.),  590, 

762,  23  N.  W.  868;   People  v.  Met-  11   Abb.  N.  C.  304,  04   How.   00,    1 

ropolitan  Teleph.   &  Teleg.   Co.,   31  Am.  Elec.  Cas.  604. 
Hun    (N.   Y.),   590,    11    Abb.   N.   C.  ae  Williams  v.   Louisiana   E.   L.   & 

304,  64  How.  66,   1   Am.  Elec.  Cas.  P.    Co.,    43    La.    Ann.    21)5,    3    Am. 

604;    Williams  v.   Louisiana,  E.  L.  Elec.  Cas.  479,  8  So.  938. 
&  P.   Co.,  43   La.   Ann.   295,   8   So. 
938,  3  Am.  Elec.  Cas.  479. 
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§§  384,  ;J8: 


small  wires,  is  not  a  reasonable  exercise  of  the  right  to  use 
the  streets  for  corporate  purposes,  though  such  wires  and  poles 
be  erected  for  a  fire  alami  service.  ^^ 

§  384.  Erection  poles  —  Bond  to  abutting  owners. —  In 
Pennsylvania  it  has  been  held  that  an  electric  light  company 
exercising  the  right  of  eminent  domain,  conferred  by  a  stat- 
ute of  that  State,'***  should  tender  to  abutting  owners  a  bond 
approved  by  the  court  to  secure  the  payment  of  any  damages, 
which  may  be  awarded,  caused  by  tlie  erection  of  its  poles.^^ 
So  where  an  injunction  had  ben  granted,  restraining  an  abut- 
ting owner  from  cutting  down  the  poles  of  such  a  conij)any, 
the  court  refused  to  continue  the  injunction  unless  such  a  bond 
was  furuisiied.'*" 

vj  3sr>.  Construction  street  railway  —  Changing  grade  of 
street. —  if  a  street  railway,  in  the  cunstruetion  .»f  its  tracks, 
(Mits  down  tiie  grade  of  a  street  so  as  to  interfere  with  tiie 
abutting  owner's  easement  of  access,  it  will  be  liable  to  him 
for  damages.  Though  a  street  railway  is  one  of  the  proper 
street  uses,  and  compensation  to  abutting  owners  is  not  neces- 
sary as  a  general  rule,"*^  yet  it  cannot  so  construct  its  line  as 
to  interfere  with  his  rights  of  access,  light  aiul  air;^-  and 
where,  by  changing  the  grade  of  the  street,  an  easement  of 
access  is  materially  impaired  such  change  of  grade  will  bring 

•■«T  Prentiss  v.  Cleveland  Telepli.  from  danger  to  life,  limh  or  prop- 
Co.  &  City  of  Cleveland  (Cuya-  erty,  as  well  as  ielieviii<r  the  abiit- 
lio<.':i,  Oliio.  Com.  PI.),  32  Week.  tinj,'  property  from  burdens  here- 
l^aw.  JUill.  ll;{.  "The  city  may  do  tofore  borne.  instea<l  of  repeating 
all  things  necessary  and  needful  to  or  increasing  them,"  per  Ong,  J. 
the    proper    maintaining    and    con-  3s  Penn.    Act,   May   8,    1889. 

ducting  of   its   fire   department,  yet  sa  Zanziger     v.     Wayne     Elec     L. 

it    must    adopt    and    use    such    mod-       Co.    (C.   P. ) ,  7   Del.  Co.  Rep.    10,  6 
ern    appliances    and    inventions    as       Penn.  Dist.   Rep.   .577. 

^'>  Havcrford  E.  L.  Co.  v.  Hart. 
13  Penn.  Co.  a.  R.  3G9,  4  Am. 
Elec.  Cas.   151.    * 

"  See  §§  334-346.  herein,  on 
Compensation. 

<-'8ee  §§  334-346,  herein,  on 
Compensation. 


are  ordinarily  used  and  called  into 
requisition  by  private  individuals 
or  other  corporations  in  maintain- 
ing and  operating  similar  construc- 
tions and  systems.  The  city  of 
Cleveland  should  maintain  its 
wires  in  conduits  under  the  ground, 
so   as   to   be  free    as   they   may    be 
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tlic  injury  within  tho  application  of  a  constitutional  provision, 
that  private  property  shall  not  be  taken  or  dania^'ed  without 
just  compensation  to  the  owner.-^^  But  in  a  recent  case  in 
Massaehuetts  it  is  decich'd  that  where  the  l(x?ation  for  a  strcH't 
railway  is  silent  as  t<>  the  ^'ra<le  it  nee<l  not  Ix-  built  at  the 
irrad*'  in  fact  existing  or  lawfully  csiahlislnMl  hut  that  the  gr"«l»* 
iiiav  Ix-  changed  if  that  is  reasonahly  n«'CfSsary  as  a  nialtt-r 
of  street  railway  construction  and  that  where  the  grade  is  so 
changed  the  abutter  is  without  remedy."*'*  And  where  a  turn- 
pike company,  with  authority  to  lay  tracks  and  use  any  motive 
power  wluitever,  had,  in  pursuance  of  its  statutory  powers, 
transferred  its  ])rivileges  and  franchis<'S  to  ai»  idectric  rail- 
way, and  the  latter  had,  in  the  construction  of  its  tracks, 
changed  the  grade  of  the  road,  such  change  1mm ng  in  conform- 
ity with  tho  charter  re(iuirements  of  tin-  turnpike  company  it 
was  held  that  although  it  impeded  the  right  of  access  of  an  abut- 
ting owner,  yet,  as  lie  liad  no  reversionary  interest  in  tln'  n»ad, 
an  injunction  would  not  he  granted  restraining  such  change, 
and  he  was  not  entitled  to  compensation.^'  Where  an  abutting 
owner  stands  by  :ind  sees  the  grade  of  the  street,  which  passes 
in  front  of  his  property,  Ix-ing  changed  for  a  period  of  four 
mouths,  it  is  held  that  he  waives  any  rights  he  in.iv  liavr  to 
enjoin  the  construction  of  the  road.*® 

?  oSr.a.  Construction  street  railway  —  Ordinance  as  to  drains 
and  gutters  —  Overflow  of  water. —  Where  the  ordinance,  under 
which  a  street  railway  company  c<jnstructs  its  tracks,  recpiires 
that  they  shall  1x3  constructed  and  maintained  with  "  suitable 
bridges,  drains  or  pipes  at  all  gutters  so  as  to  permit  the  flow 
of  water  under  the  same,"  the  company  will  lx>  liable  for  such 
damages  as  may  be  caused  by  its  non-compliance  with  the  re- 
quirement. So  where  an  ordinance  contained  such  a  require- 
ment, and  the  company  in  constructing  its  track  over  a  drain 

43  Eachus  V.  Los  Angeles  Consol.  *^  Green  v.  City  &.  Suburban   Ry. 

Elec.  Hy.  Co.,  103  Cal.  614.  .37  Pac.  Co.,  78  Md.  294,  28  All.  020.  4  Am. 

750;  see  Kaiser  v.  Detroit  &  X.  W.  Elec.  Cas.  206. 

Ry.   Co.,   136   Mich.   541,   99   N.    \V.  ■"••  Detwiler    v.    Toledo    Elec.    St. 

743.  n.   Co..   6   Ohio  N.   P.   485,  8  Ohio 

44Laroe    v.    Northampton    Street  S.  &  C.  P.  Dec.  160. 
Ry.   Co.,    189   Mass.    254,   75  N.   E. 
255. 
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which  crossed  the  roadway,  built  up  a  solid  roadbed,  higher 
than  the  street  was  before,  thus  forcing  more  water  into  a 
creek,  the  capacity  of  which  to  can^  oft'  water  was  lessened 
by  the  comj)any  putting  a  bent  under  the  bridge  which  crossed 
it  and  over  which  its  tracks  ran,  and,  in  consequence  thereof 
the  creek  became  obstructed,  overflowed  its  banks,  and  the 
waters  therefrom  entered  the  store  of  a  person,  causing  hira 
damage,  the  company  was  held  liable  therefor.  And  in  such 
a  case  where  the  obligation  to  so  construct  and  maintain  the 
line  is  imposed  by  ordinance  upon  the  company  "  its  successors 
and  assigns,"  a  company  which  subsequently  purchases  the  line 
is  likewise  obligated  to  maintain  it  in  accordance  with  the 
provision  of  the  ordinance  and  if  it  fails  to  exercise  due  dili- 
gence is  guiltv  of  negligence  and  must  pay  the  damages  caused 
by  such  negligence."*' 

§  886.  Cutting  or  trimming  trees  —  Side  of  street  —  Federal 
case. —  A  telephone  company,  where  directed  by  the  muiiicii)al 
authorities  to  remove  its  ])oles  from  the  street  to  the  sidewalk, 
will  not  be  liable  in  an  action  for  tresjiass,  for  trimming  or 
cutting  the  limbs  of  trees,  where  such  cutting  bec<»Mies  neces- 
sary, and  is  done  \vith  consent  of  the  local  auihorities,  and 
under  their  direction."*'^  In  this  case  the  removal  of  the  j)oles 
and  wires  from  the  street  to  the  sidewalk  was  ordered  by  ordi- 
nance. In  making  the  removal  it  became  necessary  to  cut  off 
many  of  the  limbs  of  the  trees  in  front  of  the  abutting  prop- 
erty, but  it  did  not  appear  that  the  trees  were  cut  more  than 
was  necessary.  There  was  also  a  tire  alarm  telegi-apli  wivo 
suspended  on  the  same  poles,  which  was  pntperty  of  the  city. 
It  was  said  by  the  court  that  where  such  a  company  had  author- 
ity, by  concurrent  legislative  and  judicial  action,  to  erect  its 
poles  and  wires  on  the  streets  of  a  city,  it  would  not  be  treated 
as  a  trespasser  if  it  so  constructed  its  line  as  not  to  interfere 
with  or  obstruct  the  use  of  the  streets  by  the  public,  or  the 
abutting  owners' ' rights  of  ingress  and  egress  and  that  if  it 
became  necessary  to  properly  construct  its  line  that  trees  should 

^7Ft.     Smith    Light    &.    Traction  +«  Southern  Bell  Teleph.   &  Teleg. 

Co.  V.  Soard,  (Ark.  1906),  96  S.  f'o.  v.  Constantino.  69  Fed.  61,  4 
W.  121.  Am.   Elee.   Cas.   221. 
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k'  trimmed  or  removed,  tlie  almttini:  owner  eould  1...1.1  li.iilu  r 
the  city  nor  the  coiiipany  linlde. 

§  387.     Cutting  or  trimming  trees  —  Side  of  street  —  Ala- 
bama case.— The  faets  in   this  ease  wn-   praeiieally   the   >ame 
as  tliosc  in  the  case  mentioned  in  the  preceilinj;  section.      The 
court  said:     "The  ai)penees'  ownership  of  the  trees,  wliellier 
the  latter  were  planted  hy  them  on  the  si.h-walk,  or  ac.piired 
hy  devolution  of  title  t<.  the  a.ijaeent    property,   was  and   is  a 
(pialitied  and  limited  ownership,  snU.nlinate  to  the  pnhlie  n^dit 
to  safe  and  convenient  passa^n-,  and  to  the  rijrhts,  pow.'rs  and 
duties  of  the  governini;  municipal  ImmK-  in  tlie  |.rotection,  pr..- 
motion  and  estahlishin^r  „f  every  i.iddie   use   in   and   u|...n    the 
streets  iu  a  city.      In   respect  of  all  such  matters,  th.-   j.rivat.' 
right  of  the  owner  .d'  the  alnittin-   prop<'rty   to   nuiintain    the 
trees  must  yield  to  the  paramount    p»d)lic  rigiit    win-never   the 
iiecessilv  may  arise,  althou^di,   until   sueh   necessity   docs   arise, 
the  owner  is  clearly  entitl»Ml  to  the  enjoyment  of  all  the  In-netifs 
which  may  residt  to  his  projM'rty   from  siu-h  tre<-s,  an. I   h.  pro- 
tection from  their  destruction.  <>r  mutilation  hy  otlu-rs. 
In  principle  we  can  perceive  no  suhstanlial  ditTt-rence  hetween 
the  exercise  of  that  right  in  the  cases  alM.ve' suggested  "   (refer- 
ence to  certain  cases  where  city   w..uld   have   power   t..   r.iuos.- 
trees)  "and  where  the  removal  of  the  tree<  may  heeoine  neces- 
sary in  locating  upon  a  street,  a  iMd)lic   work,   authorized   hy 
law  to  be  placed   upon   the  street,  and   especially    where  sucii 
public  work  is  employed  by  the  city  in  so  important  and  vital 
a  matter  as  the  support  of  wires  used  by  the  city  in  c«)nnection 
with  its  fire  department."  ■»''      But  where  no  necessity  for  such 
cutting  exists,  or  where  the  cutting  exceeds  the  necessity,  then 
the  company  will   be  liable   for   such    unnecessary   damage    to 
property.^*^ 

49  Southern  Bell  Teleph.  &  Tole^r-  cit.v  for  its  fire  alarm  service.     See 

Co.  V.  Francis.  109  Ala.  224,   19  So.  also     Postal     Teleg.     Cable     Co.     v. 

1,  55  Am.  St.   R.   930,   31  L.   R.   A.  Brantley.   107  Ala.  083.   18  So.   321. 

193,  6  Am.  Elec.  Cas.  160.     In  both  so  Southern   Bell   Teleph.  &  Teleg. 

this  and  the  case  in  the  preceding  Co.  v.  Francis.  109  Ala.  224,  19  So. 

section  the  poles  were  used  to  sup-  1.   55   Am.   St.    Rep.   930,   31    L.    R. 

port  a  wire  owned  and  used  by  the  A.  193,  6  Am.  Elec.  Cas.   160. 
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^  ^SS.  Cutting  or  trimming  trees  —  Side  of  street  —  Connecti- 
cut case  —  Statute. —  In  Connecticut  it  was  provided  by  the  stat- 
ute in  reference  to  telegraph  or  telephone  lines  that  such  lines 
should  be  so  constructed  as  not  to  "  injure  any  tree  without 
the  consent  of  the  owner."  ^^  Under  this  statute  it  was  held 
that  the  selectmen  of  a  town  have  no  power  to  authorize  the 
cutting-  or  trimming  of  trees  by  a  telegraph  or  telephone  com- 
pany without  such  consent.^-  And  where  it  was  shown  that 
ornamental  shade  trees  added  $150  to  tlie  value  of  the  abutting 
property,  such  amount  was  held  to  l)e  properly  allowed  in  an 
action  by  an  abutting  owner  against  a  telephone  companv  for 
cutting  such  trees.  It  was  also  held  in  this  case  that  the  action 
being  for  injury  to  land,  the  measure  of  damages  could  not  be 
contrcdled  by  the  value  of  the  tree  as  wood  or  timber.^^ 

§  388a.  Cutting  or  trimming  trees  —  Side  of  street  —  Indi- 
ana case. —  in  an  Indiana  case  in  whieh  a  demurrer  to  a  com- 
phiiiit,  in  an  aetion  against  a  telegraph  company  for  cutting 
trees  on  thf  highway,  was  sustained,  the  complaint  being  held 
insufficient,  it  was,  however,  said  by  the  court:  "An  aJMitting 
pr«»prietor  who  owns  ihf  foe  in  lan<I  uj)«>n  which  a  highway  is 
located,  is  the- own(M-  <»f  (he  soil,  and  of  trees  grf)wing  thereon 
iiiid  of  mines  and  (juarries  thereunder  so  far  as  such  ownership 
is  not  inconsistent  with  ihe  public  use.  The  municipality 
alone  has  the  right  to  these,  only  in  so  far  as  they  are  neces- 
sary in  the  construction  and  maintenance  of  the  way  for  the 
public  use.  Such  an  abutting  proprietor,  as  to  shade  trees 
growing  in  front  of  his  property  and  upon  land  the  fee 
of  which  he  owns  has  the  rights  and  remedies  of  the  owner 
of  a  feehold,  subject  only  to  the  ])ul»lic  easement."^* 

;^  3Ssb.  Cutting  or  trimming  trees  —  Side  of  street  —  Michi- 
gan cases. —  Tliis  (piestion  is  considered  in  a  case  in  ^lichi^an 
where  an  action  of  trespass  was  brought  by  an  abutting  owner 
for  cutting  and  trimming  trees  growing  in  plaintiff's  close  and 

51  Conn.   Gen.   Stats.,    §    .3944.  Teleph.   Co.,  60  Conn.   385,  22   All. 

52  Bradley  v.  Southern  New   Eng.       9.57. 

Teleph.   Co.,  66  Conn.   .559,  34  All.  s*  Western    Union    Teleg.    Co.    v. 

499.  32  L.  R.  A.  280.  6  Am.   Elec.  Kreuger,    30    Ind.    App.    28,    64    N. 

Cas.  162.  E.   635.   8   Am.    Elec.  Cas.  214,   per 

53  Hoyt    V.    Southern    Xew    Eng.  Robinson,  J. 
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ill  the  highway  ailjacent  thereto  so  as  t<.  achiiit  of  the  stringing 
and  operating  of  the  wires  of  the  t.'lephone  system  of  th.-  .h- 
fendant,  and  it  was  decided  that  a  teh-plu.ne  n)nii>any  had  the 
power  to  cut  and  trim  trees  in  a  proper  case  and  mann.-r  with- 
out iniv  liability  to  an  abutting  pn.prietcr  to  whom  it  Nvas  only 
answerable  for  any  unnecessary,  impn.per  or  excessive  cut- 
ting.^-'  And  in  a  later  case  in  this  State  it  is  decid»'tl  that 
where  the  construction  cf  an  electric  street  railway  is  «lnly 
authorized,  the  i)ower  to  remove  from  the  higliway  any  obstruc- 
tion which  interferes  with  the  proper  construction  and  op-ra- 
tion of  the  road  is  necessarily  imi)lied,  and  that  this  power 
includes  the  right  to  remove  shade  tre<-s  within  the  limits  of 
the  public  highway,  though  such  trees  wen-  lawfully  j-lanted 
and  are  the  private  property  of  the  abutting  ..wiu-r.'"'      It  was, 


S6  Wyant     v.     Central     Teleplionn 
Company,   123   Mich.   51,  81    N.    W. 
!t28,  7  Am.  Kief.  Cas.  2;'ifi,  47   L.  R. 
A.  497.     Tin-  facts  in  thin  case  arc 
.sliown     by     tlic      following'     extract 
from     the     opininn.      "The     liruiiiij,' 
shows    that    the    defendants'    serv- 
ants,    when     constructing    its     teh^- 
phone  line  along  the  highway,  trim- 
med    out    some    brandies     of    trees 
(some    standing    within    the    high- 
way, and  some  in   plaintitT's  cUise). 
so    that   the    wires    itiiglit   not    come 
in  contact  with  the  l)ranches,  tliere- 
by    becoming   broken    or    grounded; 
that   it    was   done    in    a    reasonable 
manner,   and   that   no  more   cutting 
or    trimming    was    done    than    was 
necessary;    and  that   to  do  this,   its 
servants  took  down   the   road   fence, 
andj  with  a  team  and  heavily  load- 
ed   wagon,    drove     upon     plaintiff's 
growing    wheat    '  inside '    ( probably 
meaning  'outside')    'the   highway,' 
and   at   the  same   time   cut  oflf  cer- 
tain   limbs   from    all    of  the   trees." 
In     the     lower     court     a     judgment 
for   $25   was    rendered    from    which 
the  defendant  appealed.     The  lower 
court  also  found  as  a  conclusion  of 
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law  that  while  the  def.ndaiil  mi-^hf. 
pla<e  poles  in  tlie  highwiiy  wilhniit 
pmet-etlings  for  condemnation,  it. 
had  no  right  to  cut,  injure,  or 
mutilate  trees,  without  eompen>n 
lion  to  the  owner  for  any  spe«'inl 
damage  occasioned  thereby.  On 
ai)peal  the  ea-»e  was  reverseil  and 
the  court  decided  that  as  the  find- 
ings showed  that  a  trespass  upon 
the  close  may  have  In-en  i-onunilled, 
a    new    trial    was    ordered. 

•'>«  Miller  V.  Detroit.  Ypsilanti  & 
A.  A.  i:y.  Co.,  12.")  Mich.  171,  S4 
X.  \V.  4!).  7  Am.  Elec.  Cas.  3S7. 
The  court  referred  to  Wyant  v. 
Central  Telei)hone  Co.,  12.T  Mich. 
.51.  81  N.  W.  !»2S,  7  Am.  Elec.  Cas. 
2.10,  47  L.  R.  A.  497.  and  >aid: 
"  We  there  distinctly  held  that  a 
telephone  company  had  the  right  to 
( ut  out  the  branches  of  the  trees 
along  the  public  highway  under  a 
franchise  similar  to  that  here  con- 
veyed. The  same  necessity  may 
exist  for  the  removal  of  trees  as 
may  exist  for  the  removal  of  their 
branches.  The  principle  is  the  same 
in  either  case.  *  *  *  Tt  i«  true 
that     these     trees      were     lawfully 


FRAXcriiSE  —  coxDiTioxs.  §§  380   31)0a 

however,  decided  in  this  case  that  the  law  neitlier  gives  the 
right  to  remove  shade  trees  without  notice  to  the  owner,  and  an 
opportunity  given  to  him  to  remove  them  as  he  may  see  fit. 

§  389.  Cutting  or  trimming  trees  — Side  of  street  —  Missis- 
sippi case.—  lu  Mississippi  it  is  held  that  though  county  boards 
of  supervisors  are  given  power  by  statute  to  authorize  the  erec- 
tion of  telegraph  lines  in  highways,  yet  they  cannot  grant  per- 
mission to  cut  or  remove  trees  upon  the  margin  of  the  high- 
way.56^  Though  the  cutting  of  trees  by  the  employees  of  a 
telegraph  company  may  be  done  in  violation  of  the  orders  of 
the  superintendent  of  the  company  and  in  his  absence,  yet  the 
company  may  be  liable  for  damages  to  the  abutting  owner.-^" 

§  390.  Cutting  or  trimming  trees  —  Side  of  street  —  Missouri 
ease.— In  Missouri  it  is  hold  that,  where  the  title  of  the  abut- 
ting owner  extends  to  the  center  of  the  street,  he  may,  under  the 
constitutional  provision  tliat  private  property  shall  not  be  taken 
or  damaged  without  just  compensation,-'''^  recover  damages  for 
the  cutting  of  the  limbs  and  to])s  of  shade  trees  in  front  of  his 
property  by  a  telephone  company. ''^ 

§  390a.  Cutting  or  trimming  trees  — Side  of  street Ne- 
braska case.—  1 1,  ;,  ,.;,<(.  in  \,.I,raska  nu  abutting  owner  brought 

planted,  and   that   they  are  the   \ni-  it    -,hall   heconie   necessary.      *      ♦     * 

rate  property  of  the  abutting.'  own-  If    the    township    authorities     may 

er.     It  is  also  true  that  one  plant-  remove  any  obstruotion  to  the  pub- 

ing    trees    in    the    public    highway  lie  use,  there  seems  to  be  no  sound 

plants   them    with    the   understand-  reason  why  they  may  not  authorize 

ing    that    they    can    remain    there  street  railway  companies,  telephone 

only  so  long  as  the  space  occupied  companies,   and   the    like   to   do  so, 

by  them  is  not  required  for   public  when   such    companies   are   lawfully 

use.     *     •     «     When    a    man    dedi-  entitled  to  the  use  of  the  streets." 

cates    his    land    for   a    public   high-  per  Grant,  J. 

way,  or  it  has  been  condemned  for  soa  Clay    v.    Postal    Teleg.    Cable 

that  purpose,  and  he  has  been  com-  Co.,  70  Miss.  406,  11  So.  658. 

pensated,     it     is     definitely     under-  57  Clay    v.     Postal    Teleg.     Cable 

stood  by  him  that  whatever  he  may  Co..   70  Miss.  406,   11   So.  0.58. 

lawfully   do   within   the   boundaries  '-s  Mo.  Const.,  art.  2,  §  21. 

of  thait   highway   is   done    with    the  ■'-.(.  McAntire  v.  Joplin  Teleph.  Co., 

right    of   the    lawful    authorities    to  7.>  Mo.  App.  5.35,   1   Mo.  App.   Repr. 

appropriate  the  entire   width  of  the  420. 
highway   for   purposes   of   travel,   if 
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an  injunction  to  restrain  a  tcli-plionr  company  from  nuitilatinj: 
or  cutting  certain  trees  whidi  lia.l  Ixfii  planted  by  her  in  the 
street  along  and  a.ljacent  to  l.er  propt-rty  under  the  provisions 
of  a  municipal  onlinanc.-,  and  it  was  decide.!  tliat  though  the 
right  of  an  abutting  owner  t.)  s..  nuiintain  sliade  trees  wa^ 
recognized,  vet  an  injunction  would  n.»t  U-  granted  but  tlie 
plaintiff  sliould,  in  this  class  of  cases  Imj  left  to  his  remedy  at 
law  ft)r  damages."" 


«o  IJronsnii     V.     Albion     Teli'phonp 
Co.,  (57    Xi'l>.    HI.  0-»    N-   ^^-   -'"•  ^ 
Am.  Elec.  Caa.   177.     It   was  .Hai<l  in 
this  case:      "  Tlu-   rij;lit  «>f  »"  '>'»"t- 
tin}?  owner  to  maintain  shutle  trees 
upon    or   overhanging    the    Bidewalk 
is     general      an«l     well      rc<ogni/.e(l. 
With   us  it    lias  the  sanetiim  I'f  ex- 
press legislation.      Hut  this  right  is 
suhjeet    to    all    prop.r    uses    «»f    tlu« 
street  for  the  primary  piir|>n>es  for 
which   it   was  deilicati'd  i>r  lomh-mn 
e<l.     Henee,  although  n  telephone  or 
telegraph    eompany    is    umlonhtedly 
liahle    for    uiineci'ssary    i>r     wanton 
injury  to  nuch  trees  in   erecting  its 
poles    ami    wires,    liability    for    in- 
juries,  even   amounting   t«»   removal 
or    destruction    of   the   trees,    which 
are   necessary  or   proper   in  the  thic 
carrying    out    of    the    public    under- 
taking,     must      depend      upon      the 
much    mooted  question   whether   use 
of   a    street    or    highway    for    poles 
and  wires  is  an  ordinary  use,  with- 
in the  contemplation  of  the   parties 
when  it  was  dedicated  or  condemn- 
ed, or  is  a  new  and  additional  bur- 
den  for   which    the    abutting   owner 
is  entitled  to  compensation   in   case 
of  injury.     The  authorities  are  veiy 
evenly    divided    upon    the    question 
whether    a    telephone    or    telegraph 
company   is   liable   to  the   owner  of 
the    trees,    where    the    injury    does 
not  go  beyond  what  is  necessary  in 


the    reaHonnble    pronwution    «>(    the 
work."       The     ttuirt     then     di><'i<U><l 
that    Hueh    polen    and    wiri^n    ("onHtl- 
tuted   an   additional   burden,   and    it 
is  further  said  in  the  opinion  that; 
••  It    diH'n   not   follow,   however,   that 
the    plaintiff    !«♦  entitleil    to   an    in 
jum-tion.      In   ca<*e   pro|>orty   i*   not 
taken  or   injun-il  dirf«-tly.  no  a«   to 
di(tpj»««>»"»  or  ntherwine  inune<lintely 
disturb    the    owner,    hut     he    buITci-* 
.«w>itie   injury   in   an    iniidmtal    right 
growing   out    f»f   hin    peculiar    »i/.iiii 
tion   or    iMwilion.   «o   that    ordinary 
cnndemnutinn   pro<'wdingH   and    pay 
ment    of    damages    in    advann-    are 
not     practicable    the    owner    »«houbl 
lie  left   to  hi«  remedy  at  law,  which 
in   »uch   event    is  entirely   atiitniatc 
and  is  not  entitled  to  an  injunction 
unlcsH  upon  pro«»f  of   insolvency   or 
some  sfH'cial  circumstances.     •      •      • 
To    hold    otherwise    would    probably 
prevent     nuiny     useful     public     im- 
provements,    since     the     legislaturt- 
has    never   made    provision    for   cnn 
deuination  of  rights  incidentally  af- 
fected.    •     *     "     In  the  case  at  bar 
we  see  no  reason  why  damages  will 
not     atToid     an     adeqiiate     remedy. 
We  do  not   think   public  utilities  of 
this    kind    ought    to    be    suspended 
until    every    abutting    owner    upon 
the  streets  or  highways  to  be  used 
has      been      duly      appeased."      per 
Pound.  C. 
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FRANCHISK CONDITIONS.  §§  301,  392 

§  391.  Cutting  or  triimning  trees  — Side  of  street  —  New 
Jersey  cases.—  In  Xew  Jersey  it  is  held  that  power  granted  by 
the  miuiicipal  authorities  to  construct  an  electric  street  railway 
will  confer  the  right  to  do  whatever  is  reasonably  necessary  to 
effect  the  end  in  view,  and,  therefore,  a  trolley  company  niay, 
where  reasonably  necessary,  cut  off  branches  of  trees  overhang- 
ing the  street.«^  But  the  grant  by  the  local  authorities  of  the 
right  to  construct  such  a  line  does  not  divest  them  of  reasonable 
control  over  trees  located  upon  the  side  of  the  street  or  high- 
way. ^^ 

§  392.  Cutting  or  trimming  trees  — Side  of  street  —  New 
York  cases.—  In  a  .\ew  York  case,  which  was  an  action  by  an 
abutting  owner  for  a  trespass  on  the  part  of  a  street  railway 
company  in  cutting  certain  shade  trees  along  the  side  of  the 
street  in  front  of  his  premises,  the  claim  of  the  street  railway 
that,  having  received  permission  from  the  local  authorities  to 
locate  its  tracks  at  the  side  of  the  street,  it  could  do  so  without 
compensation  to  the  abutting  owner,  and  was  not  liable  in  dam- 
ages for  the  cutting,  was  held  untenable.  It  appeared  in  this 
case  that  the  abutting  owner  held  the  fee  to  the  center  of  the 
street,  and  it  was  held  that  a  motion  for  a  nonsuit  on  the  ground 
of  there  being  no  evidence  that  the  ownership  of  the  land  on 
which  the  trees  stood  was  in  the  abutting  (.wner  was  properly 
denied.     Under  the  provisions  of  the  New  York  Code,"^  treble 

«iDodd    V.   Consolidated   Traction  awarding;   Mn,    any   damages,   he    is 

Co.,  57   x\.  J.   L.  482,  .31   Atl.  980,  entitled  to  judgment  for  treble  tho 

5  Am.  Elec.  Cas.  201.  sum  so  awarded. 

82  State,      Consolidated      Traction  The  exception  in  §  16fJ8,  from  lia- 

Co.    V.    East    Orange    Township,    61  hilify  for  treble  damages,  where  the 

N.  J.  L.  202,  .38  Atl.  80.3.  verdict   finds   affirmatively  that   the 

«3Code  Civ.  Pro..  §  1667,  pro-  injury  for  which  the  action  was 
viding  that  if  any  person  cuts  down  brought  was  casual  and  involuntary 
or  carries  off  any  tree  from  the  or  that  the  defendant  had  probable 
land  of  another  he  will  be  liable  cause  to  believe  the  land  was  his  own 
for  damages.  Code  Civ.  Pro..  §  cannot  be  invoked  in  favor  of  a  de- 
1668,  providing  that  the  complaint  fendant,  where  there  is  no  aver- 
in  such  action  may  state  the  ment  in  the  answer  or  proof  upon 
amount  of  his  damages  and  may  the  trial  that  the  entry  or  the  cut- 
demand  judgment  for  treble  the  ting  was  casual  and  involuntary 
sun.  so  stated,  and  in  case  of  a  or  that  the  defendant  had  probable 
decision    in    favor    of    the    plaintiff  cause   to  believe   that   the   land   was 

^2  057 


§  392a 


CONSTIUM'TIO.N     <>l'     I  IMS 


damages  were  allowed,  being  assessed  at  three  times  the  differ- 
iieoe  in  value  of  the  land  in  ifront  of  which  the  trees  sto<^)d  k-fore 
and  after  the  cutting.*'^  In  a  later  case  in  New  York  where  it 
appeared  that  the  abutting  owner  held  title  to  the  center  of  the 
street,  it  was  held  that  a  charge  to  the  jury  that  the  defendant, 
under  its  grant  fmni  the  city  to  erect  poles  and  string  wir»'S 
thereon,  could  trim  away  the  limbs  of  trees,  wiiere  necessary  to 
free  its  wires  from  contact  with  them,  but  was  bound  to  exer- 
cise ordinary  care,  and  which  submittcMl  to  the  jury  the  (piestion 
as  to  whether  there  had  been  unnecessary  cutting,  was  sutfi- 
ciently  favorable  to  defendant. '''°  And  in  a  more  recent  case 
in  this  State  it  is  decided  that  without  regard  to  the  title  to  the 
street  an  abutting  owner,  wiio  has  planted  and  nurtured  trees 
with  the  acquiescence  of  the  city,  is  entitled  t(»  recover  damages 
from  a  tele])hone  company  for  any  wrongful  or  wilful  cutting 
or  trimming  thereof.'"' 

§  .'V.ii'n.  Cutting  or  trimming  trees  —  Side  of  street  —  North 
Carolina  case. —  This  question  is  considered  in  a  case  in  North 
Carolina  where  an  action  was  brought  by  an  abutting  owner, 
who  owned  the  fee  to  the  land  upon  which  the  sidewalk  was 


his  own.  It  is  however  dfchin-d 
that  it  is  not  necessary  to  atlinna- 
tively  plead  that  the  act  of  wJiith 
complaint  was  made  was  within 
the  exception  for,  if  the  proof  war- 
ranted, the  defendant  would  be  en- 
titled to  such  a  finding.  Van  Sic- 
len  V.  Jamaica  Electric  Light  Co., 
45  App.  Div.  (N.  Y.),  1,  7  Am. 
Elec.  Cas.  307,  61  N.  Y.  Snpp.  210. 

6*  McCruden  v.  Rochester  Ry. 
Co.,  5  Misc.  (N.  Y.)  59,  25  N.  V. 
Supp.  114,  affd.,  28  N.  Y.  Supp. 
135. 

65  Gorhan  v.  East  Chester  Elec. 
Co.,  80  Hun  (N.  Y.)  290,  30  N. 
Y.  Supp.  125,  5  Am.  Elec.  Cas. 
199.  A  verdict  for  plaintiff,  allow- 
ing damages,  was  sustained.  Evi- 
dence was  held  to  be  correctly  ad- 
mitted showing  that  the  cutting  of 
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the   tree  had   decreased   the    market 
value    of    the    premises. 

«o  Osborne  v.  Auburn  Teleph. 
Co.  (N.  Y.  App.  Div.  1906),  97  N. 
Y.  Supp.  874,  wherein  it  is  said: 
"  If  these  trees  were  trimmed 
'  wantonly  and  willfully,'  the  de- 
fendant would  be  liable  independ- 
ent of  the  question  of  its  right  to 
use  the  street  without  the  payment 
of  compensation  to  the  abutting 
owner.  The  privilege  permitted 
implies  the  ordinary  use  for  the 
furtherance  of  the  work  within  the 
purpose  of  the  charter  of  the  trans- 
portation corporation.  If  in  the 
e.xercise  of  that  power  the  corpora- 
tion is  negligent  or  wanton  in  the 
execution  of  its  business,  to  the 
detriment  of  a  contiguous  owner, 
it  must  pay  Ihe  penalty  of  its  rash- 
ness," per  Spring,  J. 


FRAJSrCUISE CONDITIONS.  §393 

located,  against  an  electric  light  company  for  cutting  down  a 
tree  which  stood  upon  the  outer  edge  of  the  sidewalk.     The 
tree  was  removed  by  the  defendants  with  the  permission  of  the 
city  authorities,  for  the  purpose  of  more  conveniently  erecting 
Its  poles  and  stringing  its  wires.     There  was  no  averment  or 
evidence   that   it   was  necessary   to   remove   the   tree,    and   the 
court  held  that  the  company  could  not  hy  the  exercise  of  emi- 
nent domain  acquire  any  right  to  remove  trees  merely  for  its 
convenience   in   erecting   its    poles    and    stringing   its    wires.^^ 
It  was  said  in  this  case:    "It  is  suggested  that  it  was  more 
convenient  to  place   the  poles  and   string  the  wires  with   the 
tree  out  of  the  way.      This  falls  far  short  of  the  essential  con- 
ditions upon  which  private  property  mav  be  taken,  or  burdens 
nnposed   upon   it.      ^     *     *     The   record    in   this   case   sliows 
that  a  valuable  right  of  property  affecting  the  comfort,  hoalth 
and  welfare  of  the  citizen  and  his  family  has  been  taken  upon 
the  suggestion  of  a  private  corporation  to  the  SuporintciKhMit 
of  Streets,  without  inquiry  by  the  Board  of  AldcM-men,  notice 
to  the  plaintiff  or  any  opportunity  to  be  heard  in  defense  of 
his  rights.      Xo  person  shall  be  deprived  of  his  property,  ex- 
cept by  the  law  of  the  land,  or  due  process  of  law  —  which'  has 
been  defined  to  be  the  right  to  be  heard  _  before  he  or  his 
property  is  condemned.     This  sacred   right   is   binding  upon 
every  department  of  the  government  and  all  of  its  agencies 
including  municipal  and  private  eorporations."  «^  ' 

55  393.  Cutting  or  trimming  trees  — Side  ©f  street  — Ohio 
case.— In  Ohio  it  is  held  that  an  abutting  oNvuer,  whose  title 
extends  to  the  center  of  the  highway,  has  a  propertv  interest  or 
right  in  trees  upon  the  side  of  the  highwav,  and  i's  entitled  to 
the  full  enjoyment  of  the  same,  subject  only  to  the  convenience 

«T  Brown    v.    Asheville    Elec.    L.  its    removal    was    necessary   to    nut 

Co..    138    N.    C.    533,    51    S.    E.    62,  „p    its    poles    and    wires    dthe^    f 

nt.ng  Joyce   on   Elec.   Law    §   321.  the  electric  light  or  street  railway, 

Per  Connon  J     who  also   fur-  upon  and  along  the  sidewalk,   such 

he,    sa,d:         We   have    no    hesita-  action  would  not  have  justified  the 

■on  ,n  holding    hat  assuming  that  act  of  defendants.     It  was  not  with 

.    .  Board  of  Aldermen  of  the  City  in  the  power  of  the  city  to  dcprv- 

<>t   A.shev,lle  had   met   and   formally  the    plaintiff    of    his    propertv      or 

..anted    to    the    defendants    author-  ...h     purpose     without'  Tompen 

ity  to  remove  the  tree,  finding  that  tion."  «-"mpen3a 
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of  {)ublic  travel""  In  tliis  caso  it  \v:i-  hold  that  the  appropria- 
tion of  the  lii^hwa.vs  for  tch'-^n-aph  liiu-s  was  a  new  use.  im- 
posing an  additional  burden.  The  cast'  was  an  appj-al  from 
the  court  below,  where  the  plaintitf^  in  i-rror,  rmpjoycos  <d'  the 
telegraph  ectnipany,  were  eonvieted  of  nialieions  mischiet',  in 
that  thev  eut  certain  trees  partly  on  the  land  of  a  Mr.  Taylor, 
and  partly  on  the  side  of  the  highway,  which  his  premises  ad- 
joined. The  court  said:  ''  The  trees  were  of  value  t(»  the  en- 
joyment of  the  property.  Not  only  as  a  matter  of  sentiment 
on  the  part  of  the  owner,  who  had  planted  I  hem,  aiul  had 
watched  their  growth  for  nearly  half  a  century,  i)ut  a-  an 
improvement,  which  added  money  value  to  the  farm,  had  Mr. 
Taylor  an  interest  in  preserving  them  from  injury."  It  wa- 
also  said  that  '*  he  had  the  right  to  have  the  trees  remain  and 
grow  there  without  injury,  whether  such  injury  was  tiecessary 
or  not  to  the  use  of  the  lines  of  such  telegraph  company." 

§  394.  Cutting  or  trimming  trees  —  Side  of  street  —  Cana- 
dian cases. —  In  a  ('aiiadian  case  a  teh^iaph  company  wa^ 
authorize'd  by  statute  to  ap|)roj)riate  such  land  as  should  be 
necessary  for  the  construction  of  its  line,  subject  to  the  pro- 
vision that  it  should  not  *'  cut  down  or  mutilate  any  shade  or 
ornamental  tree,  unless  it  shall  Ix'  necessary  for  the  erection, 
use  or  safety  of  its  line."  In  the  construction  of  its  line  the 
telegraph  company  cut  off  branches  from  certain  trees,  which 
overhung  the  highway.  An  action  in  trespass  for  such  cutting 
was  brought,  to  which  the  defendants  pleaded  the  necessity  of 
the  cutting.  A  demurrer  to  this  jilea,  stating  that  there  were 
trees  on  only  one  side  of  the  highway,  ami  that  the  telegraph 
company  might  have  constructed  its  line  on  the  other  si<le, 
was  sustained,  the  court  holding  that  it  was  incumbent  upon  the 
defendants  to  allege  and  prove  the  necessity.^"'  And  in  another 
case  in  Canada  it  was  held  that  the  owner  of  private  property 
in  the  city  could  maintain  an  action  for  damages  against  a 
telephone  company  for  injuring  ornamental  shade  trees  on  the 
street  in  front  of  his  property  wbile  constructing  its  line,  there 

«'•  Dail(  V    V.    state.    51    Ohio    St.  '"  Gilchrist     v.     Doinininn     Teleg. 

,•548,  46  Am.  St.  R.  .-^78.  .t  Am.  Elec.       Co..   .3   Piijrs.  &    Bur.   X.   B.   553. 
Cas.    180.   n:   X.   E.   710.  per  Spear, 
J. 
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being  nothing  in  the  evidence  to  rebut  the  presumption  of  own- 
ership ad  medium  filum  viae  or  to  show  that  the  street  had  been 
laid  under  a  statute  of  the  province  or  dedicated  to  the  public 
before  the  passing  of  any  expropriation  act.^^  But  in  another 
ca.->e  it  was  held  that  a  telegraph  company  had  by  its  charter  the 
right  to  cut  branches  off  trees  overhanging  the  highways,  which 
interfered  with  the  working  of  its  telegraph  lines,  but  such  right 
did  not  justify  a  trespass  on  private  property  for  the  purpose 
of  cutting  off  such  branches."^ 

§  395.  Cutting  or  trinmiing  trees  —  Side  of  street  —  Rule. — 
The  rule  as  dcduciblc  from  the  cases  in  the  preceding  sections 
seems  to  be  that  whenever  an  electrical  company  has  rceived 
proper  legislative  and  municipal  authority  to  construct  its  lines 
in  the  streets,  it  acquires  power  to  do  and  perform  all  acts  which 
are  necessary  to  effect  the  purposes  intended ;  and  where  it  is 
necessary,  in  the  construction  or  maintenance  of  its  line,  to  cut 
or  trim  trees  planted  in  or  by  the  sidewalk,  it  may,  in  the  ab- 
sence of  a  statutory  provision  prohibiting  such  act,  cut  or  trim 
such  trees  so  far  as  is  reasonably  necessary,  but  will  be  liable 
to  an  abutting  owner  in  damaafs  for  any  unreasonable  and  un- 
necessary cutting. 

§  396.  Trees  on  private  property  —  Cutting  of  —  Trespass. — 
An  electrical  company  has  no  power,  either  under  legislative  or 
municipal  authority,  to  enter  upon  private  property  for  the  pur- 
pose of  cutting  off  branches  of  trees  overhanging  the  sidewalk 
or  street.  Its  right  to  cut  trees,  in  so  far  as  it  possesses  such 
right,  is  confined  within  the  limits  of  the  streets,  sidewalks  in- 
cluded, between  the  front  lines  of  property-holders.  If  it  de- 
sires to  enter  upon  private  property,  outside  of  these  limits,  for 
the  above  purpose,  it  must  obtain  jjermission  from  the  owner  of 
such  property,  and  if  it  enters  without  such  permission,  and  cuts 
branches  from  trees  growing  on  such  property,  it  will  be  liable 
to  the  owner  thereof  for  any  injury  which  he  sustains  by  such 

71  O'Connor  v.  Nova  Scotia  Tel-  Teleg.  Co.  of  Canada,  2  liapport's 
eph.  Co.,  22  Can.  Sup.  Ct.  278,  two  Jud.  Offic.  de  Quebec  (Can.  Super, 
judges  dissenting.  See  also  Hod-  Ct.,  1892),  1.35,  and  see  O'Connor 
gins  V.  City  of  Toronto,  19  Ont.  v.  Xova  Scotia  Teleph.  Co.,  23 
App.  Rep.  537.  Nova  Scotia  Rep.  509. 

72  Roy     V.     Great     Northwestern 
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ac't.''^      Tluis  where  (•crtaiii   uuiu:n<'lia   trees,  on   abutting   prop- 
«-rty,  overhung  the  street,  an<l  eiiii>lovees  of  an  tl.M-triral  coni- 
l)aMy  entered  upon  the  preniis.-s,  iin<ler  ehiinie<l  iM'rniission,  not 
proven,  from  the  keepers  of  the  proix-rty,  ami  not  tlie  owners, 
and  cut  a  space  in  two  of  the  trees  from  twenty-five  to  forty 
feet  in  circumference,  the  company  was  liehl  liahh'  for  trespass, 
and  the  owner  was  awardc*!  damages.''^      And   wh.-re   it   is  tlie 
duty  of  an  agent  of  a  telcgra|)h  mmpany  to  eut  trees  wherever 
he  considers  them  dangeroiis  to  the  operation  of  the  line,  though 
he  mav  err  in    his  judgment,   and   e..mmif    tn's|mss   in  cutting 
certain^  trees,  vet  he  is  aeting  in  the  line  of  his  <luty,  and  the 
company  is  liable  in  damages  therefor."'      From  a  .lecisi..n  in 
Xew  York,  it  would  seem  that   the   right  of  an  eleetrical  con>- 
pany  to  cut  or  trim  trees  is  not  neee^^arily  «-onfined   t(»  those 
cases  where  the  trees  are  within   the   limits  <.f  the  street  but 
that  such  right  nuiy  als(.  exist  thoiigh  the  trees  are  on  private 
propertv  where  the  com])any  slutws  an  existing  necessity  therefor 
in  the  fulfillnumt  of  a  contract  which  it  has  with  the  munieipal 
ity  and  the  enj«»yment  of  its  franchise.      This  eas«'  was  an  a<-tion 
for   damages   by   an   abutting  owner   against    an   electric   light 
eomi)anv  for  a  trespass  in  entering  upon  the  fornier's  lands  and 
mutilatin«r  certain  shade  trees  thereon  by  cutting  oil  several  ot 
their  lind)s.      A  judgment  for  <lanniges  in  favor  of  the  plaintitT 
was  sustained,  the  court  declaring  that  no  existing  necessity  for 
such  cutting  was  shown.'"     The  court  said  in  this  connection: 
"The  defendant  would  have  no  right   to  ent.  or  remove  any  of 
the  branches  of  these  or  other  trees  u\\nn  the  lands  of  another, 
except  it  showed  an  existing  necessity  therefor  in   the   fultill- 
nient  of  its  contract  and  the  enjoyment  of  its  franchise.      There 

';5  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Branhani,  (Tex.  Civ.  App.). 
74  S.  W.  949,  8  Am.  Elec.  Cas.  267 ; 
Tissot  V.  Great  Soutliern  Teleph.  & 
Teleg.  Co.,  39  La.  Ann.  990,  :i  So. 
261,  2  Am.  Elec.  Cas.  286;  Mem- 
phis Bell  Teleph.  Co.  v.  Hunt,  16 
Lea  (Tenn.),  456,  2  Am.  Elec.  Cas. 
282;  Cumberland  Teleph.  &  Teleg. 
Co.  V.  Shaw,  102  Tenn.  313,  52  S. 
W.   163. 

74  Tissot  V.  Great  Southern  Tel- 
eph. &  Teleg.  Co.,  39  La.  Ann.  996, 
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3  Su.  an,  2  Am.  Elec.  Cas.  280. 
DamagcH  weie  awanlcd  in  the  lower 
court  for  $7oU.  .hnlgmcnt  was 
amend<'il,  damages  being  reduced 
to   $40U. 

•  ^  Western  Un.  Teleg.  Co.  v.  Sat- 
terlield,  34  111.  App.  386.  2  Am. 
Elec.  Cas.  290.  One  hundred  dol- 
lars damages  were   awarded. 

"«  Van  Siclen  v.  Jamaica  Electric 
Light  Co.,  45  App.  Div.  1,  61  N. 
Y.  Supp.  210,  7  Am.  Elec.  Cas.  307, 
aird.   108  N.  Y.  050,  61  N.  E.   1135. 
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IS  some  testimony  in  the  case  which  would  seem  to  warrant  the 
conclusion  that  the  poles  might  have  been  set  so  that  there 
would  be  no  necessity  for  the  removal  of  any  of  the  branches 
or  foliage  of  the  trees,  the  injury  to  which  is  the  subject  of 
this  action;  and  if,  by  the  exercise  of  a  reasonable  degree  of 
care,  they  could  have  been  placed  and  the  wires  strung  so  as  not 
to  come  in  contact  with  the  branches  of  the  trees,  even  though 
the  exercise  of  such  care  was  not  so  convenient  as  the  method 
adopted,  the  latter  consideration  would  not  justify  interference 
with  the  trees.  It  appeared  in  the  testimony  that  the  wires 
required  to  be  so  placed  as  not  to  come  in  contact  with  the 
trees,  for  the  reason  that  its  effect  would  be  the  grounding  of 
the  wires,  loss  of  current,  creating  a  short  circuit,  and 
the  killing  and  destroying  in  course  of  time  of  the  tree  with 
which  it  came  in  contact.  If  the  defendant  could,  by  the  proper 
insulation  of  its  wires,  prevent  the  escape  of  electricity  there- 
from, then  these  conditions  would  be  obviated ;  and  if  such 
measures  were  practicable  tlieu  the  defendant  would  be  re- 
quired to  resort  to  them,  even  though  they  were  more  expensive 
and  less  convenient.  In  other  words,  the  right  to  touch  the 
trees  at  all  must  be  justified  by  an  existing  necessity,  and  if 
the  purpose  can  be  accomplished  without  extreme  or  extra- 
ordinary means,  thou  no  right  would  exist  to  interfere  in  any 
manner  with  the  trees."  ^^ 

§  :5J»T.  Cutting  of  trees  —  Telegraph  line  —  Railroad  right 
of  way. —  When  a  railroad  company  appropriates  land  for  its 
right  of  way,  it  obtains  not  merely  the  right  to  lay  its  track, 
but  also  the  right  to  erect  all  necessary  structures  for  the  proper 
operation  of  the  road.  Thus  it  may  erect  a  telegraph  line  for 
the  purpose  of  facilitating  and  rendering  safer  its  train  serv- 
ice,^** and  if  in  the  construction  of  such  line  it  is  necessary  to 
cut  doAvn  trees  on  its  right  of  way  the  company  is  not  liable 
to  an  abutting  owner.'®  And  the  fact  that  it  takes  a  partner 
in  the  construction  of  the  telegraph  line  does  not  render  either 
the  company  or  its  partner  liable.^^ 

"'  Per  Hatch,  J.  so  Western     Un.     Teleg.     Co.     v. 

TsSee  §§  323-325,  Compensation.       Rich,    19    Kan.    517,    27    Am.    Rep. 

70  Western     Un.     Teleg.     Co.     v.       159,  1  Am.  Elec.  Cas.  271. 
Rich,    19    Kan.    517,    27    Am.    Rep. 
159,   1  Am.  Elec.  Cas.  271. 

663 


§§  307a-399  roNSTRUCTioN  of  iixea  — 

§  397a.  Electric  railway  —  Rural  highway  —  Fences  or  aout- 
ting  owner  encroaching  upon. —  When-  himl  i?<  (Jcdicatc*!  or  ftju- 
deiuiud  fur  the  purpose  of  u  public  higliway,  auv  right  which 
the  abutting  ovvnier  may  have  therein  is  subsen-icnt  to  tlie  riglit 
of  the  public  to  travel  over  the  same.  If  it  \n-  lu'ccssury  f(»r 
the  proper  exercise  of  thi.s  right,  to  remove  «»bstru('ti<uH  thcn'on, 
the  power  of  removal  exists  in  the  proper  public  authorities. 
It  therefore  follows  that  where  an  electric  street  railway  is 
authorized  to  construct  and  operate  its  line  over  a  highway 
upon  which  an  obstruction  is  maintained  by  an  ai)utting  owm-r 
which  is  inconsistent  or  interferes  with  the  proper  exercise  by 
the  railway  company  of  the  franchise  granted,  the  right  exists 
in  the  company  tf>  remove  such  obstruction  and  the  abutting 
owner  is  not  entitled  to  e(»mpensation  therefor.  Thus  it  has 
been  so  decided  where  an  electric  street  railway  was  duly 
authorized  to  construct  and  nuiintain  its  line  over  a  highway 
between  two  towns  and  along  a  portion  of  the  way  there  were 
fences  maintained  b^'  an  abutting  owner  which  encroached  upon 
the  highway.*^' 

§  39,S.  Consent  — "  Such  reasonable  regulations  "  as  munic- 
ipality may  prescribe. —  Wlnrc  a  statuio  grant-;  to  electrical 
companies  the  right  to  occupy  streets  of  cities  ftu'  the  constnu.'- 
tion  of  their  lines,  subject  to  "  consent  of  the  nuinicijial  au- 
thorities thereof  under  such  reasonable  regulations  as  they  may 
prescribe,"  the  municipality  may,  it  is  held,  grant  to  one  com- 
pany the  right  to  use  the  poles  of  another  company,  but  such 
right  must  not  be  so  exercised  as  to  deprive  the  company  ovm- 
ing  the  poles  of  its  use  thereof,  so  that  it  may  not  properly 
operate  its  own  lines.  The  right  should  be  subject  to  reason- 
able regulations,  both  for  the  safe  and  proper  use  of  the  poles 
and  with  regard  to  the  rights  of  the  company  owning  them.**^ 

§  399.  Municipal  consent  —  Reservations  in. —  A  consent  by 
the  municipality  to  the  use  <»f  its  stre(»ts  by  an  electrical  com- 
pany, containing  a  reservation  of  power  on  the  part  of  the  city 
to  regulate  the  manner  of  occupation,  will  confer  upon  it  the 

81  Georgetown  &  Lexington  Trac-  §2  Citizens'   Elec.   L.   &   P.  Co.  v. 

tion    Co.    V.    Mulholland,    25    Ky.       Sands,  9.5  ^lich.  551,  55  N.  VV.  452, 
Law  R.  578,  76  S.  W.  148.  4  Am.  Elec.  Cas.  58. 
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§  399 


right  to  require,  from  time  to  time,  the  adoption  by  the  com- 
pany of  such  reasonable  improvements  as  will  render  the  streets 
safer  and  more  convenient  for  the  use  of  the  public.^^  And 
a  grant  by  a  nuinicipality  to  an  electric  light  company  of  a 
right  to  erect  its  poles  and  string  wires  thereon  in  the  streets 
of  a  city  which  contains  a  reservation  of  the  right  to  revoke  the 
grant  and  to  demand  that  the  poles  be  removed  and  to  remove 
the  same  if  necessary,  is  a  mere  license  which  may  be  revoked 
by  the  municipal  authorities.^^  The  powder  in  a  municipality 
to  impose  such  a  restriction  in  a  grant  exists  where  the  city 
is  authorized  by  statute  to  grant,  under  such  restrictions  as  it 
may  deem  proper,  to  a  person  or  corporation  the  right  to  erect 
an  electrical  line  in  its  streets,  over  which  the  city  is  also  given 
by  statute  the  exclusive  control.  In  such  a  case  it  is  said  that 
the  legislature  has  confided  an  unreserved  discretion  in  the 
municipality.  "  The  unqualified  right  to  grant  or  refuse  at 
discretion  carries  with  it  the  right  to  impose  any  terms  on  the 
grant  not  forbidden  by  law.  The  discretion  of  the  council  is 
not  confined  by  the  law  to  the  mere  restriction  of  methods  of 
use,  and  therefore  extends  to  restriction  of  time."  ^^ 


saComm.,  Bell  Telepli.  Co.  v. 
Warwick,  185  Pcnn.  St.  023,  40  Atl. 
93. 

»*  Coverdale  v.  Edwards,  155  Ind. 
374,  58  X.  E.  495,  7  Am.  Elec. 
Cas.  15.  Lt  appeared  in  this  case 
that  the  grant  was  made  by  the 
city  to  the  appellee's  assignor  and 
that  subsequent  to  the  assignment 
the  city  contracted  with  the  appel- 
lee to  furnish  light  for  the  city 
streets  for  a  period  of  three  years. 
The  court  held  that  the  license  was 
a  personal  one  not  assignable  with- 
out the  consent  of  the  city,  but 
that  the  city  had  ratified  the  as- 
signment to  the  appellee  by  mak- 
ing such  contract,  and  that  the  li- 
cense was  irrevocable  during  the 
life  of  the  contract.  At  the  expi- 
ration of  the  contract  the  city  or- 
dered the  poles  to         removed  and 


an  action  was  begun  by  the  as- 
signee of  the  grant,  charging  a 
conspiracy  in  cutting  down  the 
poles  and  wires  and  injuring  its 
business.  The  grant  contained  the 
following  provision:  "The  said 
council  hereby  reserve  the  right  to 
revoke  this  grant,  and  demand  that 
the  poles  be  removed,  and  remove 
the  same  if  necessary,"  and  the 
court  said :  "  The  language  is 
dear,  and  the  meaning  unmistaka- 
ble. The  grant  was  a  bare  license, 
revocable  without  cause  at  the  will 
of  the  council.  If  the  licensee,  at 
the  revocation  of  the  grant,  should 
not  remove  the  poles  on  demand, 
the  council  might  cause  their  re- 
moval,"  per   Baker,  J. 

85  Coverdale  v.  Edwards,  155  Ind. 
374,  58  N.  E.  495,  7  Am.  Elec.  Cas. 
15,  per   Baker,   J. 
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§§  3i>Ua,  JiOUb  CONSTHUCTION    t)l-    LINKS  — 

§  3lM>a.  Municipality  authorized  by  charter  to  grant  fran- 
chise by  ordinance  —  Mode  of  action. —  Wlun-  a  immicipalitv  in 
autliurizcci  by  its  charter  to  grant  u  fram-hise  to  an  elirlrical 
corporation  by  ordinance,  its  mode  of  action  niuHt  be  in  the 
manner  prescribed  and  it  has  no  power  to  grant  a  francliise 
to  sucli  a  corporation  by  resolution,  nor  can  it  amend  bv  n-solu- 
tion  a  franchise  already  granted  by  ordinance.  Tims  it  has 
been  so  decided  where  a  city  sought  to  amend  by  resolution  a 
franchise  granted  by  ordinance  to  a  telej)hone  company,  it  Ix'ing 
declared  by  liie  court  that:  "Tin-  charter  as  amended  having 
conferred  the  power  of  granting  street  franchises  '  by  ordinance,' 
no  otiier  method  was  admissible."  •"*"  lint  where  a  statute 
authorizing  the  erection  of  poles  and  wires  »>f  an  electrical  com- 
|)any  in  the  highways  provided  that  n<»  pnlcs  should  be  ereeted 
in  any  street  of  an  incorjxirated  city  or  town  without  ol)taining 
from  such  city  or  town  a  designation  of  the  streets  in  which  the 
same  should  be  placed  and  the  manner  of  placing  them  and  there 
was  no  provision  as  to  the  manner  in  wiiich  such  authorization 
should  be  given  and  an  ordinance  was  passed  providing  that 
wires  should  not  be  suspended  across  any  street  witiiout  tlrst  ol»- 
taining  permission  of  the  township  committee  it  was  decided 
that  a  resolution  was  sutlicient  to  give  such  permission  an<l  that 
an  ordinance  was  not  necessary  for  that  purpose.**' 

§8091).  Ordinance  granting  franchise  introduced  before  or- 
ganization of  company. —  The  fact  that  an  ordinance  granting  a 
franchise  tt)  an  electrical  corporation  to  occupy  the  streets  of 
the  city  \vith  its  poles  and  wires  was  introduced  into  tiie  council 
before  the  company  was  organized  does  not  invalidate  the  or- 
dinance where  no  action  was  taken  thereon  when  it  was  first 
introduced,  and  the  comjiany  was  in  fact  comjiletely  organized 
in  accordance  with  the  laws  of  the  state,  before  the  passage  of 
the  ordinance.'^®     And  though  a  corporation  was  not  legally  in 

86  City  of  Morristown  v.  East  "s  Chicago  Teleph.  Co.  v.  North- 
Tennessee  Teleph.  Co.,  115  Fed.  western  Teleph.  Co.,  199  111.  .324. 
304,  53  C.  C.  A.  132,  8  Am.  Elec.  03  N.  E.  .329,  8  Am.  Elec.  Cns.  81. 
Cas.  3,  per   Lurton,  J.  wherein   the  court  said:      "In   sup- 

87  Inhabitants  of  East  Orange  v.  port  of  its  contention  upon  this 
Suburban  Elec.  L.  &  P.  Co.,  59  N.  branch  of  the  case  appellant  refers 
J.  Eq.  563,  44  Atl.  628,  7  Am.  Elec.  to  cases  decided  by  this  court, 
Cas.  37.  which     hold     that     a     corporation 
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existence  at  the  time  of  tlie  passage  of  an  ordinance  granting  a 
franchise  to  it  to  construct  its  line  in  the  streets  yet  it  is  decided 
that  such  ordinance  is  not  on  that  account  invalid  as,  when 
passed  by  the  city  council,  it  was  a  mere  license  or  offer  to  grant 
a  license  to  the  company,  and  only  became  a  binding  contract 
between  the  city  and  the  company  when  the  latter  accepted  it. 


should  have  a  full  and  complete 
ui<,fanization  and  existence  as  an 
entity,  before  it  can  enter  into  any 
kind  of  a  contract  or  transact  any 
business,  and  that  a  corporation 
assuming  to  be  created  under  the 
incorporation  act  of  this  State  can 
have  no  riglit  to  transact  business 
when  the  certificate  of  its  complete 
organization  has  not  been  filed  for 
record  in  the  recorder's  office,  as 
directed  by  the  statute.  Gent  v. 
Insurance  Co.,  107  111.  652;  Love- 
riu  v.  MeLiiughlin,  IGl  111.  417,  44 
N'.  E.  9!).  Tile  cases  thus  referred  to 
do  not  sustain  the  contention  that 
the  ordinance  of  August  7.  1899, 
was  void,  because  it  was  introduced 
into  the  common  council  before  tiie 
jomplete  organization  of  appellee 
under  the  statute.  A  privilege 
granted  by  a  cily  to  construct  a 
public  improvement  in  the  streets 
is  a  mere  license  to  the  corporation 
until  the  corporation  accepts  the 
grant  and  constructs  the  public  im- 
provement thereunder  in  accord- 
ance with  the  terms  and  conditions 
of  the  same.  When  the  grant  is 
accepted  by  the  corporation,  after 
the  passage  of  a  legal  ordinance 
granting  it,  and  in  pursuance  of 
the  terms  of  such  ordinance,  then 
there  is  a  contract  between  the  city 
and  such  corporation.  Here  the  in- 
troduction of  the  ordinance  in  the 
common  council  was  merely  in  the 
nature  of  an  offer  or  proposition, 
and  did  not  become  a  contract  until 
the     ordinance     was     subsequently 


passed  and  accepted.  No  action 
was  taken  by  the  city  in  reference 
to  the  ordinance  when  it  was  first 
introduced,  but  it  was  laid  over 
under  the  rules  until  the  next  meet- 
ing. Before  August  7,  1899,  the 
city  had  not  bound  itself  by  any 
contract  to  the  appellee.  The  or- 
dinance was,  from  July  17,  1899, 
until  its  passage  on  August  7, 
1899,  merely  under  consideration 
by  the  city  council.  In  the  mean- 
time on  July  24.  1899,  two  weeks 
before  tlie  ordinance  was  finally 
passed,  aj)|)ellee  became  fully  and 
completely  organized  by  receiving 
its  certificate  of  complete  organiza- 
tion from  the  secretary'  of  state 
and  filing  the  same  with  the  re- 
corder of  deeds  of  Will  county, 
where  its  principal  ollice  was  situ- 
ated. It  was  not  until  after  the 
appellee  was  thus  completely  or- 
ganized that  the  matter  came  be- 
fore the  city  council  for  its  final 
action,  and  then  the  city  council 
by  unanimous  vote  passed  the  or- 
dinance making  the  grant  to  appel- 
lee. The  city  suffered  no  harm  or 
injury  from  the  fact  that  appellee 
was  not  completely  organized  when 
the  ordinance  was  originally  pre- 
sented to  the  council.  It  is  suffi- 
cient that  appellee  was  fully  organ- 
ized and  had  a  right  in  law  to 
transact  business,  at  the  time  of 
the  passage  of  the  ordinance  and 
of  its  acceptance,"  per  Magruder, 
J. 
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In  such  a  case  it  is  dcclan'd  tliat  tlu-  nmst  that  ran  U-  sai«l  as  to 
the  validity  of  tlie  ordinance  Ix-caii-''  the  dt.ncf  <.f  tin-  iwiwcr  wa-^ 
not  in  existence  at  the  time  Wduhl  he  that  thr  jirocriMlinj,'  bv  the 
city  council  was  premature  and  incunhir  and  that  tlie  irrepi- 
larity  might  be  waived  by  the  parties,  and  eouhl  not  Im-  ijues- 
tioned  by  an  abutting  property  owner  not  a  party  to  the 
contract."* 

§  4UU.  Extension  of  tracks  —  Statute. —  1  ndcr  a  Connecti- 
cut statute,  it  is  provided  that  no  street  railway  shall  extend  its 
tracks  from  one  town  to  another  so  as  to  i)arallel  a  steam  rail- 
road, unless  a  judicial  finding  shall  have  been  applied  for  and 
obtained,  declaring  that  public  necessity  and  convenience  re- 
quire it.®^  Thougli  a  street  railway  company  may,  by  an 
amendment  to  its  charter,  be  authorized  to  eonstrnct  such  an  ex- 
tension, yet  it  is  held  that  its  right  is  subject  to  the  above 
statute  unless  there  clearly  apju'ars  in  the  amendnuMit  an  in- 
tention to  except  such  extension  from  the  operation  **i  the  gen- 
eral act."'  In  New  York  it  has  been  held  that  a  valid  proceed- 
inof  for  the  extension  of  a  routt'  of  a  street  railwav  companv  can 
not  relate  back  so  as  to  validate  a  prior  resohition  of  the  munic- 
ipal authorities  consenting  to  the  construction  of  the  track  in 
the  street  included  by  the  extension,  which  was  before  inopera- 
tive and  ineffectual  because  of  the  invalidity  of  a  prior  extension 
proceeding  ui)on  which  it  was  based.""' 

*"»MoVVethy  v.  Auroiii  EU'c.  L.  Iliink  tlie  point  tenable.  * 
&  P.  Co.,  '202  111.  218.  G7  N.  E.  !).  It  was  intended  to  ()|>»'nite  only  in 
8  Am.  Elec.  Cas.  220.  See  also  the  event  of  incorporation,  and 
Clarksburg  Eleotric  Light  Co.  v.  when  it  should  take  plaee,  no  de- 
City  of  Clarksburg,  47  W.  Va.  739,  livery  was  neeessary.  Acceptance 
35  S.  E.  994.  7  Am.  Elec.  Cas.  2."),  is  all  sutlicient  to  put  the  ordinance 
wherein  the  court  said:  "The  de-  into  operation.  Then  it  took  ef- 
fendant  corporations  raise  the  point  feet;  not  till  then."  per  Hrannon..). 
against  the  plaintifT  corporation  »o  Conn.  Pub.  Acts  of  1893,  p. 
that    it    had    no    charter    existence  307. 

on   tlie   day   of   the   grant   to    it    of  "i  Skelly  v.   Montville   St.    H.  Co., 

the  franchise  in  question,  and  that,  67   Conn.   2G1,  .34    Atl.    1040. 

not   being   in   esse   then,   the   grant  92  McClean    v.    Westchester    Elec- 

did  not  vest,  but  was  abortive,  like  trie    R.    Co.     (Sup.    Ct.),    25    Misc. 

the   case   of   a    grant    of   land   to   a  (N.   Y.)    383,   55   N.   Y.    Supp.    556. 
ffrantee    not    in    being.      1    do    not 


FRANCHISE CONDITIONS.  §  401 

§  401.  Two  street  railways  in  same  street. —  It  may  be  stated 
as  a  general  propositiuu  that  where  the  control  of  the  streets 
of  a  city  is  delegated  by  the  legislature  to  the  local  authorities, 
they  may  authorize  the  construction  of  two  street  railways  in 
the  same  street.  This  right,  however,  is  subject  to  certain  lim- 
itations. The  streets  are  for  the  purposes  of  travel,  and  while 
a  street  railway  is  a  mode  of  exercising  that  use,  yet  the  rights 
of  the  traveling  public,  by  means  of  other  vehicles  than  the 
street  cars,  must  be  considered.  And  again,  the  abutting  owner 
has  rights  in  the  street,  which  are  to  be  i^egarded  in  devoting 
them  to  the  more  modern  means  of  exercising  the  rights  of 
user.  Therefore,  while  a  municipality  having  control  of  the 
streets  may  authorize  the  construction  of  two  or  more  street 
railways  therein,  yet  this  right  must  be  exercised  with  a  proper 
reiiard  for  the  rights  of  traveling  public  and  of  the  abutting 
owners. '^•■^  Thus,  where  two  tracks  had  ah-eady  been  constructed 
in  a  street  for  the  operation  of  cars  by  electricity,  and  it  ap- 
peared that  the  laying  of  another  track  with  the  necessary  poles 
would  both  impair  the  plaintiff's  right  of  access  and  depreciate 
the  value  of  his  property,  an  injunction  was  granted  restraining 
the  laying  of  the  third  track,  though  authorized  by  the  city 
council.''^     The  court,   referring  to  the  plaintiff's  contentions 

93  Ogden  City  Ry.  Co.  v.  Ogden  use  as  falls  within  the  purposes 
City,  7  Utah,  207,  20  Pac.  288,  3  for  whicli  the  streets  are  dedicated 
Am.  Elee.  Cas.  321,  323;  Dooly  or  acquired  under  the  power  of 
Block  V.  Salt  Lake  City  Rap.  Trans.  eminent  domain.  When  thus  au- 
Co.,  9  Utah,  31,  33  Pac.  229,  8  Am.  thorized  and  so  regulated  by  the 
R.  &  Corp.  Rep.  327,  4  Am.  Elec.  pul)lie  authorities  as  not  to  destroy 
Cas.  189,  196;  Oakland  R.  Co.  v.  the  ordinary  and  usual  street  uses, 
Oakland,  Brooklyn  &  Fruit  Valo  this  is  a  public  use  within  the  fair 
R.  Co.,  45  Cal.  3G.5.  Judge  Dillon's  scope  of  the  intention  of  the  pro- 
remarks,  in  reference  to  the  use  of  prietor  when  he  dedicates  the 
streets  by  horse  railways,  although  street  or  is  paid  for  property  to 
not  given  in  discussing  this  partic-  be  used  as  a  street.  Such  proprie- 
ular  point,  are,  we  think,  pertinent  tor  must  be  taken  to  contemplate 
in  this  connection.  He  says:  "The  all  improved  and  more  convenient 
author  regards  the  appropriation,  modes  of  use  which  are  reasonably 
under  legislative  authority,  of  a  consistent  with  the  use  of  the 
reasonable  portion  of  a  street  for  street  by  ordinary  vehicles  and  in 
a  horse  railway,  constructed  on  the  the  usual  modes."  2  Dill,  on  Mun. 
f,'raduatrd  surface  of  the  street,  and  Corps.  (4th  ed. ) ,  §  722,  p.  869. 
u<o(\  under  niiiuicipal  regulation  !•*  Dooly  Block  v.  Salt  Lake  City 
in  llio  oiflinary  mode,  lo  lie  -iR-h   a  Rap.  Trans.  Co.,  9  Utah.  'Jl,  33  Pac. 
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a^  to  the  power  of  tlic  legislature  over  Rtnvtft,  f«ai(l :     "  U  thin 
I,„sition  Ix!  tcnal)le,  then,  in  the  abscneo  of  '^[H'ciul  constitutional 
restrictions,  the  lefrislatiirc  may  authorize  munieipalitii-*  to  de- 
vote the  entire  width  (.f  a  street  to  railroad  uses,  rej^ardlesa  «.f 
the  property  rights  of  altutting  owners,  without  comiM-nsation 
for  injury  to  their  juoperty.      This  theory  dms  not  appear  to 
be  sustained  by  the  authorities.      The  le^nslature  may  delegate 
powers  over  streets  to  muni<'ipalities,  but   in  doing  so  it  must 
recognize  the  property  rights  of  private  individuals."  "^      In  an- 
otlier  case  in  this  same  State  it  was  said:    -  The  permis>i..n  t.. 
such  companies  cannot  confer  upon   them  an  exclusive   right. 
The  ri'dits  so  given  exists  in  common  with  the  right  of  travel 
on  the  streets  in  wagons  and  by  otln-r  vehicles  and  on  hofju- 
back  and  «.n   foot  in  all  h-gitimat*'  ways.      *      ♦      *      The  pri- 
vate^ riglits  of  the  owiu-rs  and  occupants  of  property  abutting 
(.11  the  streets  must  also  Ik-  protected,  f(.r  the  law  is  that  such 
abutters   have  an   easement    in    the  street  appurtenant   to  their 
property,  of  which  they  cannot  be  (h-prived  without  their  con- 
sent, or  without  just  compensation   in   pursmmce  of  the  law  of 
eminent  domain;  and   the  council   has   ih.'  power  and    it   is   its 
dutv  to  say  that  no  more  than  a  reasonable  portion  of  the  street 
shall  be  occupied  by  street  railways,  and  it  has  iw  right  to  con- 
sent that  more  shall  be  used."'^      lu  New  York  a  street  railway 
is  prohibited  from  extending  or  operating  "  its  road  or  tracks 
in   that  portion  of  any  street"   already   occupied   by   another 
street  railway."^      The  phrase  "  portion  of  any  street  "  is  con- 
strued as  meaning  not  only  the  space  occtipied  by  the  tracks, 
but  the  entire  width  of  the  street  wherever  ()ccu|)ie«l   by  stu.-h 
tracks,-''*      In  ^lissouri  the  prohibition  by  statute*"*  of  the  eon- 
stnictiou  in  St.  Louis  of  any  street  railway  parallel  to  an  exist- 
in"-  street  railway  within  three  blocks  (»f  the  proposed  road,  is 
held  to  have  been  rendered  inoperative,  both  by  the  Constitu- 
tion of  tbe   State   and  the  powers  conferred    upon    the  city.* 
And  a  street  railv^ray  should  be  so  constructed  as  not  to  inter- 

229,  8  Am.  R.  &  Corp.  TJep.  327,  4  »«  Forty-second    St.   &    Grand    St. 

Am.  Elec.  Cas.    189,   196.  Ferry    R.    Co.    v.    Tliirty-*ourth    St. 

05  Per    Bartch.   J.                          .  R-   Co.,   52  J.   &    S.   252.   102   N.   Y. 

ofiOgden    City    Ry.    Co.    v.    Ogden  691. 

City,    7  Utah,  207,   26    Pac.   288,   3  !»» Mo.  Art  of  Jan.  16.  1860. 

Am.  Elec.  Cas.  321.  '  State,  Crow  v.   Lindell   Ry.  Co., 

9T  Railroad  Law  of   N.  Y.,  §    102.  151   AIo.   162,   52   S.   W.   248. 
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fere  unnecessarily  with   the  operation   of   another   company's 
lines.^ 

§  402.  Stringing  wires  so  as  to  monopolize  streets. —  While 
an  electrical  company,  when  rluly  authorized  to  construct  its 
line  in  the  steets  of  a  city,  thereby  acquires  the  right  to  erect 
poles  and  wires,  where  they  are  a  necessary  part  of  such  line, 
yet  it  only  acquires  the  right  to  erect  such  poles  and  wires  as 
are  necessary  for  the  proper  operation  of  its  system.  Where 
this  result  can  be  obtained  by  the  use  of  one  side  of  a  street  only, 
a  company  should  not  be  allowed  to  string  its  wires  on  both 
sidos,  or  to  run  them  from  one  to  the  other,  in  an  endeavor  to 
obtain  a  monopoly  of  the  street.'^ 

§  403.  Laying  of  turnouts  and  switches. —  \\nien  an  elec- 
trical company  is  granted  tlio  right  to  use  the  streets^  it  acquires 
as  accessory  to  its  franchise  the  right  to  use  such  apparatus  as 
is  necessary  for  the  safe  and  effective  operation  of  its  lino.  So 
it  is  held  that  under  an  ordinance  granting  to  a  street  railway 
company  the  ri<:lit  to  construct  and  operate  its  road  upon  the 
center  of  a  certain  street,  the  company  may  lay  a  switch  in 
addition  to  the  main  track,  where  such  switch  is  necessary,  to 
afford  proper  acconmtodation  to  the  public."*  But  where  a  corpo- 
ration is  by  ordinance  granted  a  franchise  to  construct,  maintain 
and  operate  a  single  electric  street  railway,  and  to  lay 
the  necessary  turnouts  and  switches,  the  privileges  granted 
should  not  be  imduly  extendcfj  an<l  the  company  cannot,  under 
the  power  granted  to  lay  turnouts  and  switches,  construct  what 
is  in  fiK't  a  double  track  over  a  part  of  the  line.'* 

-  Fidolity  Trust   &    Siifety  Trust  it.    had    the    right    to    construct    a 

Co    V.   Mobile  St.    Ry.   Co.,   53   Fed.  double  track  over  a  part  of  the  line 

G87.  for  a  distance  of  about  five  hundred 

•t  Consolidated    E.    L.   Co.   v.    Peo-  feet.     The  court  said:     "A  turnout 

pie's  E.  L.  &  Gas  Co.,  94  Ala.  ."172,  in    a    railway    is    a    short    line    of 

10  So.  440,  4  Am.  Elec.  Cas.  255.  track,   having  connection  by  means 

*  Wyoming  v.  Wilkesbarre  &    \V.  of    switches    with    the    main   track. 

S.  R.  Co.    (C.  P.),  8  Kulp   (Ponn.),  By  means  of  it  a  single  track  road 

113.  may    be    used    by    cars    moving    in 

s  Borough      of      Bridgewater      v.  opposite     directions,     the     turnout 

Beaver    Valley    Traction    Co.     (Pa.  .nffording     accommodation     at     the 

1006),  63  Atl.  796.     In  this  case  it  side  of  the  track  for  one  oar  while 

was  contended  by  the  company  tbnt  flip  other  is  passing  over  the  main 
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§  401.  Bids  for  franchise  or  construction  line  —  Highest  bid- 
der.—  Wlj.Tf  till'  c-liarUT  of  ;i  U>\\n  \nn\idi'd  ihai  ii  lui^lit 
auunl  franchises  for  the  construction  of  street  railways,  but 
re<iuired  that  a  franchise  of  tiiis  nature  shouUI  U*  awanh-d  to 
the  hi<;liest  bidder,  it  was  construed  as  uu-aning  the  highest  cash 
bidder.  So  wliere  a  francliise  for  the  construction  of  a  street 
railway  was  granted  in  considerali<»n  of  the  placing  by  the 
eonipany  of  a  certain  ani«»unt  of  gravel  ui><»n  tlie  streets,  an 
injunction  restraining  the  construction  of  the  railway  was 
granted,  on  the  ground  tliat  this  hid  was  not  a  cash  bid."  In 
New  York  in  granting  a  franchise  for  the  eonstructioii  of  a 
street  railway,  it  was  held  that  the  eonnuon  coun<il  of  lir<M>klyn, 
Kew  York,  was  not  compelled  to  award  the  franchise  to  the 
highest  bidder  since  the  New  York  Laws  of  is.sr,,'  providing 
that  such  franchises  shall  Ix?  disposeil  of  at  auction,  is  contincd 
to  Xew  York  city.^  In  Penn>ylvania  it  is  hehl  that  the  open- 
ing of  bids  and  the  awarding  of  a  contract  by  the  borough  coun- 
cil for  the  construction  of  an  electric  light  plant,  which  had 
been  authorized  by  former  ordinances,  is  not  an  act  of  such  a 
legislative  character  as,  under  the  Pennsylvania  statutes,"  is  re- 
quired to  be  recorded  in  th(>  l>)rough  ordinance  l)ooks.'"*  The 
power  conferred  upon  the  city  <»f  St.  Louis  to  authorize  by  ordi- 
nance the  construction  of  a  street  railway  without  offering  the 
francliise  at  pid)lic  auction,  is  held  not  to  Ix-  affected  In-  a  later 

15ri<lgo  street  niiikos  a  doulilo  tmrk 
line  b«'t\v»'fn  the  points  indiniteW. 
and  is  so  operated.  Defendant  had 
no  loyal  riyht  to  tonstruct  the 
same  and  its  continued  mainte- 
nance and  use  is  without  authority 
of  law,"  per  Stewart,  J. 

6  Buikner  v.  Hart,  52  Fed.  Hejir. 
8.3.5,  alTd.,  54  Fed.  925,  5  C.  C.  A. 
1,  4  Am.    Elec.  Cas.  23. 

7  Chap.    6.-). 
sAdamson    v.     Nassau    Elec.     R. 

Co.,  89  Hun  (N.  Y.),  261,  08  N. 
Y.  St.  R.  851,  34  N.  Y.  Supp.  1073. 

9  Penn.  Gen.  Borough  Act  of 
April  3,  1851;  Act  of  May  23,  1893. 

loSchenck  v.  Olyphant,  181 
Penn.  St.  191,  37  All.  258. 


track  at  that  point.  »  •  •  To 
call  a  track  of  this  length  and  so 
used  a  turnout  is  to  give  the  word  a 
significance  that  it  has  never  been 
allowed,  and  compound  it  with  an- 
other which  means  something  to- 
tally different.  *  *  ♦  Whether 
the  privileges  of  defendant  com- 
pany should,  for  public  considera- 
tions, be  enlarged  so  as  to  permit 
the  double  track,  is  a  matter  to 
be  determined  by  the  municipal  au- 
thorities. Our  concern  is  to  de- 
termine what  privileges  have  b^en, 
not  what  ought  to  be,  given,  and 
to  see  that  they  are  not  unduly  ex- 
tended beyond  the  terms  of  the 
grant.      *  *      The      additional 

track  constructed   by   defendant  on 
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statute/ *  requiring  the  authorities  of  a  municipality  to  sell 
at  public  auction  the  franchise  or  right  of  way  for  an  electrical 
line  to  the  highest  bidder.^^  In  this  connection  it  is  decided  in 
a  case  in  Xew  York  that,  where  a  city  is  not  obligated  to  sell 
a  franchise  to  an  electric  company  at  public  auction  the  simple 
fact  that  one  man  or  set  of  men  of  doubtful  or  unknown  tinan- 
cial  credit  offer  to  bid  more  than  a  competing  company  for  a 
franchise  that  is  to  be  of  permanent  benefit  or  detriment  to  the 
citizens  of  the  city,  does  not  require  the  common  council  to  ac- 
cept that  offer  if  its  judgment  favors  another  company.'^ 


11  Mo.  Act  of  April  9,  1895,  §  1 

12  State,  Crow  v.  West  Side 
Street  R.  Co.,  146  Mo.  155,  47  S. 
W.    959. 

i3Barhite  v.  Home  Teleph.  Co., 
50  A  pp.  Div.  (N.  Y.)  25,  63  N.  Y. 
Supp.  659,  7  Am.  Elec.  Cas.  75.  It 
was  said  in  this  case:  "That  body 
was  intrusted  with  an  important 
duty  and  in  its  performance  had  a 
wide  discretion.  •  •  ♦  The  lar- 
ger sum  bid  in  this  case  was  not 
thp  all  controlling,  determining  fac- 

43 


tor.  Other  circumstances  entered 
into  the  question,  and  the  body  in- 
trusted with  the  granting  of  this 
franchise,  in  the  fulfillment  of  its 
obligations  to  its  constituency,  was 
bound  to  weigh  all  the  various  con- 
siderations and  then  to  decide  what 
was  for  the  best  interests  of  the 
city,  and  when  that  decision  was 
reached  and  made  effectual  by  the 
agreement,  its  action  could  not  be 
disturbed,"  per  Spring,  J. 
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CONSTRUCTION    ACROSS    STKF.KT    KAU  WAYS    AND    lUM  I.U«)AI>S. 


§   40.5. 


EU'itrif  street  riiilsv:iy 
crosHing  tnuks  of  an 
other    street    railway. 

Nature  of  ri;,'lit  of  railroad 
in  street   it   erosses. 

Electric  railway  crossing 
railroad  tracks  not  a 
taking  of  private  prop- 
erty. 

Kle(tric  railway  crossing 
htcaiii    railroad    at    grade 

I.'igllt    sulije<  I     to    poller 

power. 
Electric  railway  crosoing 
.steam  railroad  —  Must 
construct  line  ho  as  not 
to  interfere  with  opera- 
tion of  railroad. 
p]lcctric  railway  crossing 
tracks  of  railroad—  Suh 
ject  to  rules  governing 
travelers. 

410a.  Electric  street  railway 
crossing  bridge  over  rail 
road  tracks. 

410b.  Application  to  define  mode 
of  crossing  —  Must  show 
authority. 


40(> 


407. 


408 


400 


410. 


§  4 1  lie.   l*owcr     of    court     to    deter- 
iiiiiif    nece^.iity    of    croHa- 
ing. 
•  II.      Avoidanc*'    of    grade    croon- 
ing. 
4  I  J.     Cros.sing    Hteani    railroad  — 
Statutory     provisions    aa 
to  —  DecijticmH. 
II  .1.     Electric     railway     crossing 
steam    railroad    —    Mode 
agreed    ujion    —    Injunc- 
tion. 

414.  Electric      railway      crossing 

steam  railroad  —  Char 
ter  rights  not  nflTected 
by  subsi-quent  general 
law. 

4I.">.     (iraile        crossing  —   When 
•  oiirt    may    order. 

41t>.     fJiadc  crossing  —  C'onlr.iit 
between   companies  as  to. 

417.     (Jrade    crossing    —    Injunc- 
tion —  Vacating  of. 

415.  Telephone    acro.ss    railroad. 
4  lit.     Telegraph        wires        across 

railroad. 


§  405.  Electric  street  railway  crossing  tracks  of  another 
street  railway. —  An  electric  street  railway,  wliere  it  lias  re- 
ceived the  necessary  authority  and  has  complied  with  all  the 
requirements  of  the  law,  may  construct  its  tracks  across  the 
tracks  of  another  street  railway  at  irrade.  The  fact  that  one 
street  railway  is  earlier  in  its  occupation  of  the  street  than  an- 
other does  not,  of  itself,  confer  upon  it  any  such  right  as  will 
enable  it  to  obtain  an  injunction  restraining  the  later  company 
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from  crossing  its  tracks.     Where  both  have  received  grants  to 
construct  their  lines  in  the  streets  of  a  numicipality  and  have 
complied  with  all  the  requirements  of  the  statute  and  terms  of 
the  grant,  they  stand  on  an  equal  footing,  so  far  as  their  rights 
to  use  the  streets  are  concerned,   and  a  claim  by  the  earlier 
company  that  its  consent  as  an  abutting  owner  is  necessary  to 
enable  such  other  company  to  cross  its  tracks  at  grade,  will'  not 
be  sustained.'      Where  a  company   has   constructed   tracks   in 
the  streets,  and  possibly  apparatus  for  the  operation  of  its  road 
U  thereby  acquires  certain  property  rights  in  such  track  and 
apparatus,  and  the  above  rule  should  not  be  so  extended  as  to 
confer  the  right   to  cross  tracks  of  another  company  without 
reference  to  the  fact  of  materially  impairing  the  operation  of 
such   company's   road.     But,    though   anv   of   the   methods   of 
crossing,  which  the  safetv   and  convenience  of  the  public  re- 
quire,  may   involve   interference  with   the   wires  of   the   other 
'ompany  and  necessitate  a  joint  use  of  tracks  and  wires  at  such 
.•rossmg    this  will  not  entitle  the  other  company  to  compensa- 
tion.-     Where  such   crossing  could   not  be  made  a  subject  of 
airreement  between  the  companies  or  has  not  been  satisfactorily 
;'djust(.d  by  municipal  regulation  and  control,  the  courts  would 
pn.l.ably,   where  it  materially  impaired   the  rights  of  the  com- 
pany earlier  in  Its  occupatiou,  restrain  the  construction  of  such 
.-n.ssn.g  until  some  agreement   IkhI    bee,,    ivaehed   bv   the  com- 
panies,  or   the   municipal    authorities    had,    in    the   exercise   of 
their_  power  over  streets,  r.-gulated  and  prescribed  the  mode  of 
crossing. 

i;  406.  Nature  of  right  of  railroad  in  street  it  crosses  —  The 
nght  which  a  steam  railroad  obtains  in  a  street  or  highway 
u-hich  It  crosses  is  merely  a  right  to  constnict  its  tracks  across 
the  same  and  operate  its  road  thereon,  the  street  or  highway 
still  being  subject  to  any  and  all  the  lawful  uses  to  which  it 
may  be  put;  and  the  fact  that  a  railroad  has  been  ^rranted  the 
nght  to  construct  a  crossing  at  grade  confers,  as  a  general  rule 
no  greater  rights  in  the  street  than  is  possessed  by' the  individ- 
ual  traveler,  or  by   a   corporation   authorized  by   the   state  to 

•Soranton    &    P.   Traction   Co.    v.  =  Consolidated  Tract.  Co.  v    South 

Ct.     (Penn.)     400.  Eq.  569^  40  ^^j    ^^ 
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iiso  it  for  purposes  of  travel.  It  is  tnic  that,  on  aooount  of 
the  speed  at  which  trains  are  run,  it  is  necessary  for  tlie  or- 
dinary traveler  to  give  way  tu  the  right  of  way  of  a  passing 
train,  and  that  the  law  imposes  upon  travelers  certain  ohliga- 
tions,  when  about  to  cross  the  tracks  of  a  steam  railway.  T»j 
this  extent  a  steam  railway  crossing  a  track  at  grade  has  rights 
superior  to  the  traveling  public;  or  in  other  words,  the  public 
is  only  excluded  in  such  case  from  the  enjoyment  of  the  street 
to  an  extent  sufficient  to  permit  the  lawful  operation  of  the 
railroad.  The  use  of  the  street  for  the  i)ur{)oses  of  travel  by 
the  public  is  not  restricted,  either  in  the  manner  origimiUy 
exercised  or  in  respect  to  the  more  modern  aj>pliances  which 
the  necessities  of  the  time   may  demand.' 

§  407.  Electric  railway  crossing  railroad  tracks  not  a  tak- 
ing of  private  property. —  As  we  iuive  stated  in  the  preceding 
section,  the  public  is  not  deprived  of  any  of  its  rights  in  a 
street  or  highway  by  the  construction  across  such  street  or  high- 
way of  a  steam  railroad.  The  rights  of  tiie  {)id)lic  are,  in  a 
Avay,  limited  by  the  rtpcration  of  the  railroad,  due  to  the  passing 
of  trains  which  have  ilie  right  of  way.  'I'lie  rigiit  of  the  rail- 
road at  such  crossing  is  subject  to  the  police  power  of  the 
state,  which  may  conti-ol  an<l  regulate  the  uses  of  streets  and 
highways  for  the  pur])oses  of  travel.  The  electric  street  rail- 
way is  a  means  of  rendering  the  street  or  highway  more  serv- 
iceable for  the  traveling  public.  The  railroad  obtains  merely 
a  right  of  way  across  such  street,  subject  to  the  right  of  the 
public  therein,  and  as  a  street  railway  is  one  of  the  proper 
uses  to  which  a  street  may  be  put,  it  follows  that  it  may  lay  its 
tracks  across  those  of  a  steam  railroad  at  grade,  in  the  absence 
of  statutory  or  charter  restrictions,  and  that  such  act  is  not  a 
taking  of  private  property,  for  which  compensation  must  be 
made  to  the  railroad.^  In  New  York  it  is  j)rovided  that  any 
street  railway  may  lay  its  tracks  across  those  of  any  railroad, 

3  New    York.    N.    H.    &    Hartford  *  Chicagro     &     Calumet     Terminnl 

R.  Co.  V.  Bridgeport  Tract.  Co.,  65  Ry.    Co.    v.    Whiting,    Hammond    & 

Conn.   410,    5    Am.   Elec.    Cas.   247,  East  Chicago  St.  Ry.  Co.,   139   Ind. 

.32    All.    953;    West    Jersey   R.    Co.  297,    38    N.    E.    604,    5    Am.    Elec. 

V.     Camden.     Gloucester     &,    Wood-  Cas.    236;    West    Jersey    R.    Co.    v. 

bury  Ry.  Co..  52  N.  J.   Eq.   31.  29  Camden,     Gloucester    &     Woodbury 

Atl.   423.    .'>    Am.    Elec.    Cas.    137.  Ry.    Co.,    52    N.   J.   Eq.   31,   5   Am. 
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operated  by  steam,  locomotive  or  other  power,  which  are  laid 
in,  upon  or  across  the  surface  of  any  street,  and  in  case  of  fail- 
ure to  agTee  as  to  the  mode  of  crossing  or  compensation,  it  may, 
in^  cities  of  a  certain  class,  apply  for  the  appointment  of  com- 
missioners, who  may  authorize  such  street  railway  to  lay  its 
tracks  across  those  of  a  railroad,  upon  the  giving  of  a  bond 
conditioned  for  the  faitliful  porformanco  of  all  conditions  im- 
posed by  the  commissioners  and  for  the  payment  of  any  com- 
pensation they  may  decide  should  be  paid  therefor.^  This 
statute  has  been  held  not  in  violation  of  the  constitutional 
provision,  that  private  property  should  not  be  appropriated  for 
a  public  use  without  just  compensation.^ 

§  408.     Electric  railway  crossing^  steam  railroad  at  grade. 

Right  subject  to  police  power.— As  an  electric  street  railway  is 
one  of  the  proper  and  legitimate  uses  of  the  streets,  in  further- 
ance of  travel,  it  follows  tliat  where  duly  authorized  by  law  it 
may  construct  its  line  across  the  tracks  of  a  steam  railroad  at 
grade,  where  such  railroad  crosses  a  street  or  highway.  This 
right,  however,  is  subject  to  the  legitimate  exercise  of  the  po- 
lice power  over  streets  by  the  state  or  municipality.  By  virtue 
of  such  power  such  right  may  ho  refused  to  a  street  railway,  or 
It  may  be  granted  subject  to  certain  conditions  and  regulations. 
In  the  exercise  of  this  power,  not  only  is  the  safety  of  those 
using  the  streets  to  be  considered,  but  also  the  safety  of  those 
using  the  railroad  for  the  purposes  of  travel.  If,  in  the  exer- 
cise of  the  police  power,  the  proper  authorities  have  deemed 
that  it  is  for  the  public  beneKt  that  a  street  railway  shall  cross 
a  steam  railroad  at  grade,  and  have  i)rescribed  reasonable  regu- 
lations as  to  such  crossing,  the  courts  will  not  interfere  to  re- 
strain the  street  railway  from  proceeding  with  the  construction 
of  its  tracks,  where  it  is  acting  in  accordance  with  the  terms  of 
its  grant,  and  with  the  regulations  in  reference  to  such  cross- 
ing.'     Thus,   where  a  street  railway  was  duly   authorized  by 

Klec.    Cas     1:57.    -29    Atl.   42:5;    Mor-  5  Chap.  239,  N.   Y.  Laws  of  189:i. 

ns  &  Essex   1;.  Co.  v.  Xewark  I'ass.  0  BuHalo,    Bellevue    &    Lancaster 

lly.  Co.     51   N.   .J.   Eq.   379.  29   Ati.  I{.   Co.    v.    New    York,   L.    E    &   W 

184.    o    Am.    Elee.    Cas.    229;    Her-  R.    Co,    72    Hun    ( N.   Y.),    583     2.5 

nellsville  R.   Co.   v.  D.,  L.  &   W     K.  N.    Y.   Supp    2G5,    54   N.   Y.   St     H 

Co..  83   Hun    (\.   Y.),  407.     See  §§  872. 

348,  405-419,  I.eiein.  7  New  York,  New  Haven  &  Hart- 
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law  to  cross  tlie  tracks  of  a  suaiu  i;iili<>;i<l  iH  grii-ii-,  u-iiig  such 
safo'iiiards  a>;  wore  prescribed  bv  statute,  in  xueb  cas<«s,  tbo 
court  refused  to  grant  an  iiijuuction  ..r  to  order  ditTereiit  safi- 
guards    from    tbose    prescribed    by    law.**      'lb 


court    •*anl 


''  Under  our  general  equity  i>owers,  c<)uferred  by  tbe  I*ul>- 
lic  Statutes,  cbapt<'r  151,  seetioii  4,  we  are  of  o|)iiiioii, 
tluit  when  a  street  railway  corporatioi»  is  constructing  its  road, 
in  accordance  wilb  tbe  powers  conferred  upon  it  by  its  cbarter, 


ford  l{.  Co.  V.  Uriilf^epoil  Tract. 
Co.,  05  Conn.  410,  32  Atl.  iio.i.  5 
Am.  Elec.  Cas.  240.  The  (.ouit 
said  :  "  The  legislature  ha.s  defin- 
ed it  proper  to  allow  the  constnu- 
tion  of  eleetrie  railways  in  certain 
streets    of    the    city    of    Hridj,'fp«)rt. 

*  *  *  In  full  view  of  the  danycr 
attending  a  <,'rade  crossing  of  the 
])liiintiir's  by  the  defendants'  road 
on  Fairlicld  avenue,  it  has  deemed 
it  for  the  public  interest  to  permit 
its  construction;  and  it  was  nn 
more  bound  to  provide  for  compcn 
sat  ion  to  the  plaintilT  for  the  in 
jury  it  may  suffer  than  to  provide 
for  it  in  favor  of  any  individual 
who  may  have  occasion  to  «ioss  de- 
fendants' tracks  at  the  hazard  of  a 
possible     collision     with     its     cars. 

*  *  *  The  plaintiir  took  the  risk 
of  suffering  such  an  inconvenience 
or  peril  when  it  elected  to  build  its 
road  over  Fairfield  avenue  at  grade. 
Such  a  crossing  in  the  center  of  a 
busy  city  was  a  source  of  danger 
before  the  defendants'  charter  was 
granted.  The  defendants'  charter 
does  not  create  a  danger  so  much 
as  increase  a  danger;  and  as  it  is 
one  incident  to  the  lawful  use  of 
the  iiigl\way,  the  plaintiff  suffers 
nothing  which  it  should  not  have 
contemplated  as  possible  when  it 
made  its  original  location,  and 
nothing  to  which  such  a  location 
did  not  necessarily  make  it  sub- 
ject.    The   impairment   of   its   prop- 
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erly.  the  inlerfereiue  with  the  at- 
(ii-touM-d  and  MitetHary  o|>oralion 
of  its  road,  and  the  danger  to  tli<^ 
lives  of  th«>so  whom  it  trun>*p<»rl«. 
presents  hiinply  a  ca.ne  of  damnum 
ab»(|Ue  injuria,"  |mt  liuldwin,  -i. 
This  action  was  in  the  nature  of 
an  injunction  to  rcttrain  an  elec- 
tric railway  from  crossing  tho 
tracks  of  a  steam  railway  at  grade, 
it  iK'ing  claimed  tliat  it  interferetl 
with  the  operation  of  the  road  und 
endangered  thi-  lives  of  its*  pns- 
s«'ngers.  it  appeared  that  there 
had  be<>n  compliance  with  the  lawn 
of  the  State  in  ac(|uiring  the  right 
to  tonstnict  a  street  railway,  and 
that  in  the  e.xereise  of  the  police 
|iower  the  State  had  prescriln'd  and 
regulated  the  manner  of  crossing 
the  tracks,  which  the  street  rail- 
way company  had  accepted,  and 
jiroposed  to  act  in  accordance  with. 
The  injunction  was  refused.  See 
also  Chicago  &,  Calumet  Terminal 
Ry  Co.  v.  Whiting,  Hammond  & 
East  Chicago  St.  H.  Co.,  I.JO  Ind. 
297,  38  N.  E.  004,  .j  Am.  Elec.  Cas. 
247;  Penn.  R.  Co.  v.  Suburban 
Rap.  Trans.  Co.  (Allegheny  Co. 
Com.  PI.,  1892),  1  Penn.  Di>t.  Hep. 
630,  4  Am.  Elec.  Cas.   2r)0. 

*>  Old  Colony  R.  Co.  v.  Rockland 
&  Abingdon  St.  Ry.  Co.,  101  Mass. 
410,  37  N.  E.  370,  5  Am.  Elec.  Cas. 
233. 

0  Per   Lathrop,  J. 
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ovor  a  location  oranted  to  it  by  the  selectmen  of  a  town,  and  is 
using  or  intending  to  nse  the  safeguards  pointed  out  by  the 
statutes  of  the  Commonwealth,  we  have  no  power  to  say  that  it 
must  use  other  and  different  safeguards.  The  whole  subject- 
matter  is  regulated  by  the  legislature.  Our  duty  is  merelv  to 
see  that  the  law  is  complied  with,  and  not  to  interfere,  unless 
either  the  Constitution  or  the  law  requires  us  to  do  so."  In 
Pennsylvania,  however,  it  has  been  held  that,  where  such  a 
crossing  would  be  exceedingly  dangerous,  an  injunction  will  be 
granted  to  restrain  its  construction,  under  power  conferred  on 
the  court  by  statute,  to  regulate  grade  crossings  and  to  prevent 
them,  where  readily  practicable.^"  If,  however,  a  street  rail- 
way should  attempt  to  construct  its  line  across  that  of  the  steam 
railroad,  without  ])r()per  authority  for  such  act,  not  only  might 
it  be  restrained  in  an  action  by  the  state,  but  the  railroad  com- 
pany might  also  avail  itself  of  the  same  remedy,  by  reason  of 
the  duty  wliich  it  owes  to  the  state,  to  maintain  its  road  at 
such  crossing  in   uninterrupted  use  under  safe  conditions.^^ 

§  40!».     Electric  railway  crossing  steam  railroad  —  Must  con- 
struct line  so  as  not  to  interfere  with  operation  of  railroad. An 

electric  railway  in  crossing  the  tracks  of  a  steam  railroad  slionld 
so  construct  its  line  as  not  to  imj)air  or  materially  interfere 
with  the  ()j)erati(in  of  the  steam  railway.  While  the  latter  in 
constructing  its  tracks  across  a  street  or  highway  obtains  such 
right  subject  to  the  easement  of  the  public  therein,  and  to  the 
proper  and  legitimate  uses  to  wliich  such  street  or  highway  may 
be  put,  yet  it  is  entitled,  having  constructed  its  line,  reiving 
upon  its  grant  of  j)ower  so  to  d<.,  to  the  rights  granted  by  its 

10  Perm.  \i.  Co.  v.  Biaddock  Elec.  such  cros.sing.  But  it  was  held  in 
Uy.  Co.,  152  Penn.  St.  116,  25  All.  tlie  Supreme  Court  that  this  right 
785.  In  this  case  it  appeared  that  was  subject  to  the  power  conferred 
the  crossing  at  the  point  proposed  on  tlie  court  in  reference  to  grade 
would  seriously  interfere  with  crossings.  But  see  Penn.  R.  Co. 
plaintiff's  signal  system  and  that  v.  Suburban  liapid  Trans.  Co.  (Al- 
an overhead  crossing  could  be  con-  legheny  Co.,  Penn.  Com.  Pleas, 
.structed  at  a  street  only  a  short  1892),  1  Penn.  Dist.  Rep.  630. 
distance  away  and  at  small  cost.  n  New  York,  New  Haven  &  Hart- 
It  had  been  held  in  the  court  below  ford  R.  Co.  v.  Bridgeport  Traction 
that  authorization  to  street  rail-  Co.,  65  Conn.  410,  5  Am.  Elec.  Cas. 
way  "  to  cross  at  grade  "  any  rail-  249,  32  Atl.  953,  per  Baldwin,  J. 
I'oad     authorized     it     to     construct 
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frauclii.sf,  and  should  not  k'  oUtrucled  in  tin*  projMT  and  ni*«'H- 
tidi-y  operation  and  nmint«'nan<'r  of  its  svstrin.  Tlu-  fart  that 
a  street  railway  is  a  proper  street  iis«'  will  not  entitle  it  to  h4» 
construct  its  line  across  the  tracks  of  a  steam  railroad  as  to 
substantially  interfere  with  or  obstruct  the  latter  in  tin-  enjoy- 
ment of  the  foregoing  rights.  It  has  Ix-en  said  by  the  court 
in  a  case  in  Connecticut,  that  a  steam  railroad  *'  hohls  'n»  right 
of  way,  charged  with  the  p<'rfonnance  of  a  public  trust  for  its 
continuous  use  for  j)ublic  acconunodation.  Its  railroad  is  a 
great  avenue  of  communication,  In'tween  one  part  of  the  State 
and  another,  and  between  this  an<l  othcT  states.  Any  imix'di 
ment  to  its  safe  and  proper  use  is  a  nuitter  of  publi*'  concern,  not 
to  be  measured  by  money  or  deailf  with  on  the  f<Miting  «>f  a  claim 
for  damages."  '-  So,  where  it  is  pro|>osed  to  construct  an  ovjt- 
head  trolley  across  the  tracks  of  a  >leam  railroad,  the  wires 
should  be  suspended  at  sutlieient  height  to  p<'rmit  the  free  oper- 
ation of  the  railroad.'  '■  .\iid  where  the  projier  authorities  have 
preseriU'd  the  minimum  height  at  which  trolley  wires  shall  U* 
suspended  at  grade  crossings,  and  such  height  is  reasonable  and 
necessary  for  the  proper  operati(»n  of  the  railroad  ami  the  safi-ty 
of  its  employees,  the  wires  should  1-H'  suspended  at  the  height 
required.  If  suspended  at  a  less  height  it  is  held  that  the  rail 
road  company  nuiy  cut  antl  remove  them.'*  In  presj-ribing 
the  height  at  which  wires  are  to  Ih'  susp«'nded  in  such  cases,  it 
is  held  that  the  authorities  have  no  arbitrary  power  to  fi.\  the 
height  in  the  absence  of  any  showing  that  a  less  height  is  insuf- 
ficient to  ju'event  any  dan^Licr  to  the  employees  of  the  railroad.'"' 
A  street  railway  company  will  not,  however,  Ix*  liable  for  an 
injury  sustained  by  an  employee  (d'  the  railroad  coiu|)any  a-*  a 
result  of  a  contact  with  its  wires  while  on  toji  of  a  railway  ear 

12  New  York,  New  Hnvcn  «Sc  Hart-  (ns.  l;{7.  21t  .Ml.  423;  Morris  &, 
ford  R.  Co.  V.  Bridgeport  Traction  Eshox  I!.  (  o.  v.  .Vewiirk  I'a-<-*.  |{y. 
Co.,  65  Conn.  410,  5  Am.  Elec.  Cas.  Co..  .'.1  N.  J.  Kc|.  .{TU.  >»  .Ml.  1K4, 
248,  .32  Atl.  053.  per  Baldwin.  J.  5   Am.    Kite  (as.  229. 

13  Erslew  v.  New  Orleans,  etc.,  i*  Sapinaw  I'nion  St.  Hy  ('<>.  v. 
Co..  49  La.  Ann.  86,  21  So.  153;  Miclii^jran  Central  R.  Co..  ftl  Mitli. 
Saginaw  Union  St.  Ry.  Co.  v.  657.  52  X.  W.  49.  4  Am.  Elee.  Cas. 
Michigan   Central  R.   Co.,  91    Mich.  243. 

657,    4   Am.    Elec.   Cas.    243,   52    N.  is  Saginaw    Union   St.    IJy.   Co.   v. 

W.  49;  West  Jersey  R.  Co.  v.  Cam-  Michigan  Central    R.   Co..  91    Mich, 

den,    Gloucester    &    Woodbury    Ry.  6.")7.  52   N.  W.  49,  4  Am.  Elec.  Cas. 

Co.,   52   X.    T.   Eq.   31,   5   Am.   Eleo.  243. 
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where  the  person  injured  was  guilty  of  contributory  negligence, 
though  the  street  railway  company  may  have  been  negligent 
in  permitting  its  wires  to  be  suspended  too  low.^*' 

§  410.  Electric  railway  crossing  tracks  of  railroad  —  Subject 
to  rules  governing  travelers. —  A  street  railway,  however,  though 
duly  authorized  to  cross  a  steam  railway  at  grade,  is  subject 
to  the  same  requirement  as  other  travelers.  Its  right  to  use 
the  street  at  such  point  for  crossing  the  tracks  is  to  be  exer- 
cised in  conformity  with  tlie  requirements  which  the  railroad 
right  of  way  im])oses  upon  all  travelers,  that  is  of  stopping  and, 
if  necessary,  lo<»king,  listening  and  yielding  the  right  of  way.*' 

§  410a.  Electric  street  railway  —  Crossing  bridge  over  rail- 
road tracks. —  Whore  the  crossing  of  a  highway  l»y  the  tracks  of 
a  afeam  railr(»ad  through  a  c\it  render  the  bridging  of  the  cut 
necessary,  such  bridge  becomes  a  part  of  the  liighway.  And  in 
such  a  case  the  railroad  comi)any  is  not  an  abutting  land-owner 
within  the  meaning  of  a  rule  of  law  that  an  electric  railway 
upon  a  country  highway  constitutes  an  additional  servitude  upon 
rhc  fee  which  cannot  be  imposed  njx'n  it  against  the  will  of  the 
owner  of  the  huul.'* 

§  4iul).  Application  to  define  mode  of  crossing  —  Must  show 
authority. —  In  New  Jersey,  where  an  application  is  made  to  a 
c«)Uit  of  chancery  to  detine  the  mode  in  which  one  railroad  may 
cross  another,  it  must  be  sh(»wn  by  the  jietitioner  that  it  has  the 
re<iuisite  authority  and  right  to  construct  its  road.  So  it  was 
decided  that  such  an  ai)i)lication  should  be  dismissed  where  it 
did  not  appear  that  the  petiti<»ners'  right  to  c(»nstruct  thp  road 
was  complete,  in  that  it  failed  to  show  a  consent  of  frontage 
prupertv  owners  under  the  statute  of  lSt>6  sufficient  t(j  clothe 
the  township  committee  with  jurisdiction  to  pass  the  ordinance 
granting  permission  for  the  construction  of  such  line.*® 

I'i  Danville     Stroi-t     Car     Co.     v.  JsXorlh    Pennsylvania    R.    Co.    v. 

Watkins,  97   Va.  713.  34  S.  E.  8S4.  Inland    Traction    Co.,    205    Pa.    St. 

1"  West   Jeresey    R.    Co.    v.    Cam-  o79,    55   All.    774. 

tlen.    Gloucester    &    Woodbury    Ry.  I'.i  Mercer  County  Traction  Co.  v. 

Co..   52   N.   .1.   Eq.   31,   29   All.   423,  United    New    Jersey    R.    &    C.    Co., 

5  Am.  Elec.  Cas.   145.  (N.  J.  1905),  61  Ail.  461. 
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§  410e.  Power  of  court  to  determine  necessity  of  crossing. — 
Whoro  powor  is  cxprf.sslv  rniit'cn-iMl  by  siatulc  upon  any  rail- 
roiul  to  cross  any  other  railroad,  the  cpiostion  of  the  necessity 
has  Ix^on  determined  by  tlie  le^!::is  hit  lire  and  coniinissinners  with 
authority  to  determine  the  place  at,  and  manner  in,  wiiich  ^rade 
or  other  crossings  shall  Ix.-  made,  have  no  power  to  (h'trrminc  this 
question,  nor  has  the  court  any  ])ower  to.  And  in  such  a  case 
it  is  no  defense  to  a  petition  for  tlie  api)ointment  of  commission- 
ers to  determine  tlie  (luestion  of  crossing:  on  a  proposed  route  of 
an  intenirban  street  railway  that  the  railroad  company  uffi-red 
to  let  the  street  railway  comj)any  enter  the  city  over  certain 
portions  of  its  tracks.-" 

§  411.  Avoidance  of  grade  crossing. —  In  Pennsylvania  it  is 
provided  by  statute,  tiiat  a  p-ade  »'n)ssing  of  one  railr(»ad  by 
another  shall  be  avoided  wherever  "reasonably  praetical)le." -' 
Several  cases  have  arisen  in  this  State  as  to  when  such  av(tid- 
ance  is  reasonably  practicable.  It  is  said  that  many  ditferent 
factors  enter  into  the  considerati<»n  of  this  (picsti»»n,  such  as 
the  character  of  the  street  which  the  steam  railroad  crosses, 
and  ou  wdiich  the  street  railway  pro|)oses  to  lay  its  tracks,  the 
character  of  the  two  roads,  the  necessary  interference  with 
improvements  and  the  injury  to  j)roperty,  and  facts  of  a 
similar  nature.^-  So  also,  if  the  cost  of  avoidin«r  a  ^rade  cross- 
ing is  so  great  as  to  prevent  the  construction  of  the  street  rail- 
way, such  fact  is  an  important  element  in  deciding  the  ques- 
tion,^^  and  in  such  case  the  construction  of  the  crossing  at  grade 
is  properly  allowed.-^  It  is  held  that  a  street  railway  company 
may,  if  it  so  desires,  diverge  from  the  stn^^t  <>r  highway  for  the 
purpose  of  constnicting  its  tracks  across  private  property,  which 
it  has  acquired  for  such  ]nir])ose,  in  order  to  avoid  a  grade 
crossing.^  ^ 

20  In  re  Eastern  Wisconsin  Ry.  &  Lykcns  &  \V.  Valley  St.  R.  Co.,  192 

Light  Co.    (Wis.   1906).   107   X.   W.  Pa.  St.  .5.52,  44  Atl.  46. 

496.    decided    under    Wis.    Rev.    St.  -■'<  Perkionien    R.    Co.    v.    College- 

1898,  subd.  6,  §  1828.  ville    Elec.     St.     Ry.     Co.     (C.     P., 

2iPenn.  Act,  June  11,  1871,  §  2.  Penn.),  14  Mont.  Co.  Law  Rep.   1.3. 

22  Perkionien    R.    Co.    v.    College-  24  Scranton  &    P.  Traction  Co.  v. 

ville    Elec.     St.    Ry.    Co.     (C.     P.,  Delaware  &  H.  Canal  Co.,  1   Super. 

Penn.),  14  Mont.  Co.  Law  Rep.  13.  Ct.    (Penn.)    409. 

See     Williams     Valley     R.     Co.     v.  25  Pennsylvania    R.    Co.    v.    Glen- 
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§  412.  Crossing  steam  railroad  —  Statutory  provisions  as  to 
—  Decisions. —  Where  the  line  of  a  street  railway,  as  proposed,  is 
in  two  villages,  it  is  not  a  condition  precedent  to  a  proceeding 
under  the  New  York  laws,^^'  for  permission  to  cross  the  tracks 
of  a  steam  railroad,  that  the  consent  of  the  local  authorities  of 
each  village  be  obtained,  the  consent  of  the  town  being  suf- 
ficient.^^ An  order  authorizing  such  crossing  is  not  conclusive, 
in  an  action  under  the  same  statute  to  procure  permission  to 
cross  the  tracks  of  another  company,  which  had  been  made  a 
party  in  the  former  proceeding,  and  was  interested  in  the  tracks 
sought  to  be  crossed  in  that  proceeding,  but  filed  no  answer,  as 
to  the  performance  of  all  conditions  precedent  necessary  to 
authorize  the  former  action.'^'^  Under  the  New  York  law  the 
consents  of  the  local  authorities  and  of  abutting  owners  are 
required  to  enable  a  street  railway  company  to  construct  its 
line,-^  and  such  consents  are  conditions  precedent,  compliance 
with  which  is  necessary  in  order  to  maintain  the  foregoing  pro- 
ceeding.^**  An  earlier  statute  in  Xew  York,^^  which  provided 
that  in  case  of  the  failure  of  two  railroads,  whose  lines  intersect, 
to  agree  as  to  the  compensation  and  manner  and  mode  ot  cross- 
ing, application  might  be  made  for  the  apj)ointments  of  com- 
missioners to  determine  these  points,  has  been  held  to  apply  to 
the  crossing  of  the  tracks  of  a  steam  railroad  by  an  electric 
street  railway.-^^  Under  the  Xew  Jersey  statute  the  chancellor 
has  power  to  specify  the  mode  in  which  the  crossing  of  a  steam 

wood    &    D.    Elof.    St.    U.    Co..    184  Div.    (N.   Y. )    .385,  48  X.  Y.   Super. 

Penn.  St.  227,  39  Atl.  80.  41   Week.  842. 

N.  of  Cas.  441.     But  see  PerkioiiH'n  -'S  Geneva    &    \V.    R.    Co.    v.    New 

H.   Co.   V.   Collej,'eville    Elec.    St.    R.  York   C.   &    H.    15.    R.    Co.,   24   App. 

Co.    (C.    P.,    Peun.).    14    Mont.    Co.  Div.    (X.   Y.)    .33."),   48   X.    Y.   Supp. 

Law.    Rep.   13.  S42. 

26  N.  Y.  Laws  of  1893,  chap.  239.  -'■•Xew  York  Railroad  Law,  §  91. 
law  permitting  application  to  court,  ao  Geneva  &  \V.  R.  Co.  v.  Xew 
in  case  of  failure  of  street  railway  York  C.  &  H.  R.  R.  Co.,  24  App. 
and  steam  railroad  to  agree  as  to  Div.  ( N.  Y.)  3.35,  48  N.  Y.  Supp. 
mode,  etc.,  of  crossing,  for  the  ap-  842. 

pointment   of   coniniissioners   to   de-  3i  Laws  of  1892.   c.   5Go.  §   12. 

termine    the    question    of    crossing,  ^^  Port    Richmond    &    Prohibition 

mode,  manner,  compensation,  etc.  Park   R.   Co.   v.   Staten    Island   Rap. 

27  Geneva  &  W.  R.  Co.  v.  Xew  Trans.  Ry.  Co.,  71  Hun  (X.  Y.), 
York   C.   &   H.    R.    R.   Co.,   24   App.  179.    4    Am.    Elec.    Cas.    239.    aflfd., 

1^4  X.  Y.  445,  39  N.  E.  392. 
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bv  an  electric  railway  shall  Im-  iiiiule."'^  But  it  \a  lieUl  that 
under  this  statute  he  has  no  power  to  n-quire  the  eoustruetion 
of  a  derailing  switch  bv  the  steam  railroad.''*  Under  a  statute 
conferring  the  riglit  upon  street  railway  companies  to  cross  any 
railroad  at  grade,  but  conferring  no  expn-ss  power  of  emiiH'Ut 
domain,''^'  a  street  railway  merely  has  the  rij:ht  <.f  crossing,  but 
cannot  go  beyond  this  and  ai»pn»priaf<'  any  land  whicii  the  rail- 
road owns  in  fee."'*"  The  Pennsylvunia  Act  of  isTl,-'*  mjoin- 
ing  u})on  courts  of  cipiity  the  duty  <d'  j)rescribing  the  mode  of 
crossing  of  railroads  by  «»lher  railroads  in  such  maiiMfr  as  will 
least,  cause  injury  to  the  rigiits  of  the  railroads  sought  to  l)e 
crossed,  and  authorizing  such  courts  to  i)re\ent  grade  crossinga, 
if  reasonably  i)racticable,  is  held  to  apply  to  electric  railways.^* 
Under  another  New  Jersey  statute  as  to  the  construction  of  a 
crossing,  above  or  underneath  the  tracks  of  a  steam  railway  by 
an  electric  street  railway,  provisions  are  niade  giving  j)ower  to 
depress  or  elevate  the  gra<le  of  the  streets  as  directecl  by  the 
chancellor,  and  also  providing  for  damages  to  abutting  owners.^* 

§  4i;{.  Electric  railway  crossing  steam  railroad  —  Mode 
agreed  upon  —  Injunction. —  W'lurc  an  «'Ki-iric  sirret  railway 
and  a  steam  railroad  havr  agreeil  upon  a  mode  of  crossing,  and 
in  conformity  with  the  plan  agreed  upon,  the  electric  railway 
com]>any  has  partly  constructed  such  crossing,  and  has  Ix'i'u  to 
a  large  expense  in  the  construction  thereof,  relying  upon  tho 
agreement,  the  latter  compaiiy  will  not  be  enjoined  from  com- 
pleting the  crossing,  where  it  appears  that  the  injury  to  the 
railroad  is  purely   intinitesimal.^" 

$5  414.  Electric  railway  crossing  steam  railroad  —  Charter 
rights  not  affected  by  subsequent  general  law. —  Wlii-re  a  >iieeial 


33  2  N.  J.  Gen.  Stat.,  p.  2717. 

34  New  York  &  L.  B.  R.  Co.  v. 
Atlantic  Highlands,  R.  B.  &  L.  B. 
Elec.  R.  Co.,  5.3  N.  J.  Eq.  522,  37 
Atl.  736,  revg.   35  Atl.   387. 

35  P.  L.  (Penn.)  211,  Act  of  May 
14,    1889. 

30  Trenton  Cut-Off  R.  Co.  v.  New- 
town Elec.  St.  Ry.  Co.,  »8  Penn. 
Dist.  Rep.  549. 
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37  Act   of  June   1st,   §  2. 

38  Scranton  &  P.  Traction  Co.  v. 
Delaware  tt  H.  Canal  Co.,  1  Super. 
Ct.     (Penn.)     409. 

•-•Laws  of  N.  J..   1899,  chap.  111. 

§    1- 

40  Penn  R.  Co.  v.  Glen  wood  &  D. 
Elec.  R.  Co.,  184  Penn.  St.  227,  39 
Atl.   80,   41    Week.  N.   of  Cas.  441. 


RAILWAYS    AND    HAILKOADS.  §§  415,  416 

or  local  statute  has  been  passed,  providing  for  a  certain  case  or 
class  of  cases,  the  subsequent  enactment  of  a  general  statute, 
which,  but  for  the  existence  of  a  special  law,  would  include  the 
case  or  cases  provided  for  by  it,  does  not  operate  to  repeal  or 
amend  the  particular  law,  unless  it  is  manifest  that  it  was  the 
intention  of  the  legislature  to  repeal  it.^'  In  conformity  with 
the  above  rule,  if  an  electric  street  railway,  between  the  time 
of  the  enactment  of  a  statute  providing  that  no  street  railway 
shall  cross  the  tracks  of  a  steam  railroad,  except  upon  applica- 
tion to,  and  approval  of,  the  railroad  commissioners,  and  the 
going  into  effect  of  such  statute,  is  by  its  charter,  granted  in 
such  interval,  given  an  absolute  right  to  cross  the  tracks  of  a 
steam  railroad,  its  rights  will  be  controlled  by  the  charter,  and 
not  by  the  general  law,  except  so  far  as  the  charter  provides  for 
the  application  of  the  gennral  statutes."' ^ 

§  415.  Grade  crossing  —  When  court  may  order. —  A  court 
which  by  its  receiver  is  in  |)os>essioii  of  a  railroad,  mav  confer 
upon  an  electric  street  railway  the  right  of  constructing  and 
maintaining  its  line  across  the  tracks  oi  snch  railroad,  where 
there  appears  to  be  no  sufficient  cause  why  such  right  should  not 
be  granted,  nor  any  statute  preventing  the  court  from  author- 
izing such  crossing,  and  where  it  ap)»ears  that  to  refuse  such 
right  would  prevent  tlie  completion  of  a  desirable  public  work.^"* 

§  416.  Grade  crossing  —  Contract  between  companies  as  to. — 
An  electric  railway  and  a  steam  railroad  may  provide  by  con- 
tract for  the  maintenance  of  certain  precautions  at  grade  cross- 
ings, and  each  will  be  bound  by  the  terms  of  the  contract. 
So  where  the  superintendent  of  an  electric  street  railway  en- 
tered into  a  contract,  on  behalf  of  the  company,  with  a  steam 
railroad  company,  to  pay  half  the  cost  of  gates  at  a  crossing  of 
the  tracks  of  the  two  companies  and  also  half  the  expense  of  a 
Avatchman,  and  in  pursuance  of  such  contracts  the  street  rail- 
way company  paid  one-half  the  cost  of  such  gates  and  part  of 

41  State  V.  Stoll.  17  Wall.  (U.  ford  R.  Co.  v.  Bridgeport  Traction 
S.)  425,  43G;  Matter  of  Coinmis-  (o..  65  Conn.  410,  .32  At).  953.  5 
sioners   of   Central    Park.   50   X.    Y.       Am.    Elec.    Cas.    246. 

493.  497.  4- Stewart  v.   Wisconsin   Cent.  Co. 

42  New  York.  New   Haven  &  Hart-        (C.   C.    W.   D.    Wis.),   89   Fed.    617. 
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tlio  rxpoiHOS  of  \hv  watolinian,   it   was  held   tliat  by   thus  fon- 
firiiiiiiii-  the  contract,  it  wa-i  b(tiui«l  tlicrchy.^^ 

§  417.  Grade  crossing  —  Injunction  —  Vacating  of. —  Wlicro 
an  interlocutory  injunction  lias  been  -irantcd  by  which  a  street 
railway  company  \nu  been  restrained  from  eonstnictinp  its 
tracks  across  those  of  a  steam  railroad,  it  is  held  that  the  court 
will  not  continue  such  injunction  in  force,  merely  because  of 
the  contingency  that  compensation  may  be  re(piired  for  such 
crossinjr,  but  the  injunction  may  be  vacated  upon  the  giving 
of  a  bond  for  the  payment  of  whatever  c<mipensation  may  bo 
i-ecpiired.^^ 

§  418.  Telephone  across  railroad. —  The  fact  that  by  the  con- 
structi(m  of  a  t(dej)lion('  line  a(  i<.ss  a  railroa<l  right  of  way, 
such  line  would  be  less  exposed  to  danger  from  storms,  and 
might  be  constructed  in  a  straight  line  and  at  a  less  expense,  is 
not.  a  necessity  which  will  authorize  the  appropriation  (tf  a 
portion  of  the  railroad's  right  of  way.""' 

§  419.  Telegiaph  wires  across  railroad.—  If,  in  the  construc- 
tion of  a  telegrapli  line,  it  bccouics  necessary  to  cross  railroad 
tracks,  whether  the  crossing  be  al)ovc  or  under  such  tracks,  the 
telegraph  line  must  be  so  constructed  as  not  to  interfere  with  the 
operation  of  the  railroad.  If  the  authority  be  to  cross  the  rail- 
road by  wires  above  the  tracks,  then  the  wires  should  be  strung 
at  such  a  height  as  not  to  interfere  with  the  passage  of  trains 
or  to  endanger  lives  of  employees  on  such  trains,  and  the  poles 
should  be  so  set  as  not  to  impair  the  roadbed  of  the  rail- 
road. If,  however,  the  authority  be  to  cross  underneath 
the  tracks,  the  telegTaph  company  should  so  construct  its  line 
as  not  to  interfere  with  the  repair  and  renovation  by  the  rail- 
road company  of  the  soil  and  ballast  of  its  traeks.^^     So  where 

44  Richmond  Union  Pass.  Ry.  Co.  4«J  Northwestern      Teleph.      Exch. 
V.  Richmond,  F.  &  P.  R.  Co.,  90  Va.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co., 
670,   32  S.   E.   787,   1   Va.   Sup.   Ct.  76  Minn.   3.34,  79  N.  W.  315. 
Rep.  204,  5  Va.  Law  Reg.  34.  *''  Southeastern   Ry.  Co.  v.   Euro- 

45  Delaware,  L.  &  W.  R.  Co.  v.  pean  Elec.  Printing  Teleg.  Co.,  9 
Syracuse,  L.  &  B.  R.  Co.  (Sup.  Exch.  363,  Allen's  Teleg.  Cas.  8. 
Ct.),  28  Misc.  (N.  Y.)  456,  59  X.  The  authority  to  the  telegraph 
V.    Supp.    1035.  company  to  cross  the  tracks  of  the 
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a  brakeman,  while  standing  on  the  top  of  a  boxcar,  was  thrown 
to  the  gronnd  by  a  collision  with  a  telegraph  wire,  which  was 
suspended  too  low  to  permit  the  passage  of  a  car,  with  a  man 
standing  on  the  top  of  it,  it  was  held  that  the  receiver  of  the 
railroad  company  and  the  telephone  company  were  jointly  liable 
for  the  injury.  It  appearing  in  this  case  that  the  railroad  was 
constructed  subsequent  to  the  construction  of  the  telephone  line, 
it  was  also  held  that  in  the  absence  of  some  contract  or  of  pro- 
ceedings to  condemn  the  right  of  way,  under  the  wire,  con- 
ferring upon  the  railroad  company  the  right  to  require  the  ele- 
vation of  such  wire,  the  railroad  company  could  not  recover 
over  against  the  telephone  company.^^  But  where  a  wire  of  an 
electric  railway  company  was  suspended  at  sufficient  height  to 
permit  of  the  passage  of  cars  of  ordinary  height,  with  a  person 
standing  thereon,  but  not  of  cars  of  unusual  height  with  a 
person  standing  on  the  top  thereof,  it  was  held  that  the  street 
i-ailway  company  was  not  chargeable  with  negligence,  where  a 
person  was  injured  while  riding  for  his  owti  convenience  on  top 
of  an  unusually  high  car."*" 


railroad  company  was  derived  from 
tlie  14  and  15  Vict.,  chap.  135,  § 
:i7,  which  provided  that  the  com- 
pany might  place  their  wires 
"  under  any  puhlic  roads,  streets, 
highways  and  other  public  tlior- 
oughfares,  and  either  along  or 
across  such  places,"  with  autliority 
"  to  carry  their  wires,  pipes,  and 
tubes  directly  (but  not  otherwise) 
across  any  railway."  but  not  in 
such  a  way  as  to  damage  such 
railway  or  its  works  or  interrupt 
or  interfere  with  the  use  thereof. 
It  is  held  that  the  laying  of  the 
wires  through  the  soil  and  ballast 
of     the     railroad,     even     if     lawful 


under  the  provision,  must  be  such 
as  not  to  render  the  repair  and 
renovation  of  the  soil  and  ballast 
less  easy.  The  court  also  expressed 
the  opinion  that  under  this  section 
the  telegraph  company  was  not  au- 
thorized to  construct  its  lines  under 
the    railway. 

48  Dillingham  v.  Crank,  87  Tex. 
104,  27  S.  VV.  93,  5  Am.  Elec.  Cas. 
342;  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Crank  (Te.x.  Ct.  App.,  1894), 
27   S.   W.   38. 

*»  Gross  V.  South  Chicago  City 
R.  Co.,  73  111.  App.  217,  30  Chic. 
Law   News,   186. 
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SUBWAYS  AJS'D  CONDUITS. 


§  420.  Laying  of  wires  undir- 
i^Muund. 
420a.  Power  of  iminieipality  or 
court  to  (Oiiipel  placing 
of  existing  wires  under- 
ground —  Can  not  Ik- 
implied. 

421.  New   York  statutes  —   Un- 

derground   wires. 

422.  ('ases    arising    under     New 

York     Subways     Acts  - 
People  V.   Squire. 

423.  Other      eases      under      New 

York    Suhways   Aets. 

424.  Same   subject    —   American 

Rapid      Telegraph      Com 
pany  v.  Hess. 

425.  Subways    Acts    —    (Jcneral 

propositions   in    reference 
to. 
425a.  City  cannot  act  arbitrarily 
—  Minne>;ota  case. 

426.  Subways  —  Missouri     cases. 

427.  Board   of   electrical    control 

— •  New  Y'ork  city  — 
V,  Discretion  as  to  location 
of  wires  underground. 
427a.  Construction  of  subway  — 
Accumulation  of  gas 
from   gas   pipes. 

428.  Construction  of  subways  — 

Contracts  for. 
428a.  Title  to  conduits  and  man- 
holes   —    Recovery        by 
company    for     injury    to 
manhole. 

429.  Removal  of  wires  from  ele- 

vated  railway. 
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§  4;M>.  Subways  —  Occupation  of 
space  in  —  Refusal  to 
pay    rent   for. 

4;>n;i.  Right  of  electrical  com- 
pany to  use  of  conduits 
owned     by    iiumieipality. 

4;U.     Subways  inaiU-cpiate    — 

Limited  consent  to  use 
of  overhead  wires  —  Ef- 
f.Tt    ..f. 

4.Tla.  power  of  ?nuni(ipality  to 
lompel  placing  of  wires 
in  condtiit  used  for  other 
wires  —  Where  imprac- 
ticable. 

4.'?2.  I^ocation  subway  —  Not 
<'onelusive  —  Interfer- 
ence —    Injunction. 

4.{.S.     New   Jersey   Subways    .Acts 

—  Construction   of.  ' 
4.'54.     Underground  wires  —  Sub- 
ject     to      regulations    — 
Police  power. 

43.5.  Underground  wires  —  Dis- 
trict of  Columbia — Pow- 
ers  of  commissioners. 

435a.  Order    to    remove    conduits 

—  Failure  to  obey  — 
Power  of  authorities  to 
remove. 

436.  Permission  to  lay  wires 
underground  —  Missouri 

—  Maryland  —  Pennsyl- 
vania  —  Canada. 

436a.  Permission  to  place  wires 
in  conduits  —  When 
may  be  revoked. 


SUBWAYS    AND    CONDUITS.  §§  420,  420a 

§  4;i61).  Ordinance     granting     right  §  437.     Subways  —  Public    grounds 

to     place     wires     under-  —   Massachusetts. 

ground  —  Extent  of  right  437a.  Subways  —  Rights   of  prior 

acquired  as  to  space.  occupant. 

§  420.  Laying  of  wires  underground.  —  The  laying  of  elec- 
trical wires  underground,  having  in  recent  years  become  feasi- 
ble, statutes  have  been  passed  in  several  States  gi-anting  per- 
mission to  lay  them  below  the  surface  of  streets.  And  in  New 
York  State  in  cities  of  500,000  or  over,  electrical  companies 
are  required  by  law  to  place  their  wires  imderground.  In  pop- 
ulous cities  the  advantages  of  such  a  law  can  readily  be  seen. 
With  different  electrical  companies  carrying  on  their  business 
within  the  corporate  limits,  as  the  population  of  the  city  in- 
creases such  wires  and  poles  increase  in  number,  until  in  a 
city  of  large  size  the  wires  would  practically  constitute  a  net- 
work of  great  hindrance,  especially  in  case  of  fires,  and  in  many 
such  cases  firemen  might  be  so  impeded  in  their  work  as  not  to 
be  able  to  prevent  what  might  be  only  a  slight  fire  with  small 
loss  from  becoming  a  serious  conflagration  with  not  only  large 
property  loss,  but  also  serious  loss  of  life.  And  again,  in  pop- 
ulous cities  with  the  ever-moving  throngs  occupying  the  side- 
walks and  streets  to  their  full  capacity,  the  poles  would  consti- 
tute a  serious  obstruction  to  the  unrestrained  use  of  the  streets  by 
the  traveling  public.  Tlius,  under  the  exercise  of  its  police  power, 
the  State  of  New  York,  having  in  view  the  remedying  of  these 
evils,  passed  a  compulsory  law,  which  we  shall  consider  in  the 
following  sections.  The  permissive  statutes,  of  which  the  com- 
panies were  slow  to  avail  themselves  at  first,  have  been  accepted 
with  greater  favor  by  the  companies  of  late  years,  it  having 
been  found  that  the  wires  could  be  better  maintained  beneath 
the  surface,  though  the  primary  expense  was  considerable.  We 
shall  also  in  the  succeeding  sections  consider  cases  in  reference 
to  these  statutes. 

§  420a.  Power  of  municipality  or  court  to  compel  placing  of 
existing  wires  underground  —  Can  not  be  implied.— Where  the 
power  is  conferred  by  the  State  upon  telegraph  and  telephone 
companies  to  erect  their  poles  in  the  streets  and  to  string  wires 
thereon  and  a  municipality  has  only  the  power  to  regulate  their 
erection,  it  cannot  require  that  the  wires  be  removed  and  placed 
^  689 


§  421  SUBWAYS    AN1>    <  oNIiCITS. 

in  conduits.  Tho  authority  of  the  innuifipality  to  so  aot  can 
only  bt^  ilorivcd  bv  virtue  of  oxpross  Ic^MHlution  containing  a 
clear  grant  of  power  to  that  etfeet,  and  the  surrender  by  the 
State  of  its  sovereignty  in  respect  to  the  construetion,  niaiuti- 
naneo  and  control  of  such  companies  cannot  be  iniplied.'  In 
Ohio  it  is  decided  that  tlie  statutes  of  that  State  eonf.T 
no  power  upon  the  probate  court  to  grant  a  tch-phone  company 
the  right  to  place  its  wires  in  eonduits  iM-ncath  tlw  siirfacr  of 
the  streets  in  the  abson* f  consent  by  the  municipal  author- 
ities.* 

§  421.     New  York   statutes  —  TJnderirround    wires. —  Several 
statutes  have  been  passed  in  New  \'ork  in  reference  to  under- 
ground wires:     The  first  two  acts  •'  siini»ly  autlu.rized  tei(\irrai)h 
companies  to   lay   their   wires   underground,    such    permissinn, 
however,  being  subject  to  the  con>ent  of  tlie  local  authorities. 
The  companies,  however,  not  seeming  desirous  of  accepting  the 
provisions  of  these  acts,  and  tlie  necessity  of  the  rem<n-al  of  the 
poles  and  wires,  especially  in  New  York  city,  l)ec()ming  more 
apparent,    the    legislature,    in    ISsj,    passetl    anotiier    statute,' 
mandatory     in     its     nature,    re(|uiring     ''  all  telegraph,     tele- 
phone,   and  electric    ligiit    wires     mihI     cables    used     in     any 
incorporated  city  of  this   State,   having  a   population   of   five 
hundred  thousand  or  over,"  to  be  "  placed  under  the  surface  of 
the  streets,  lanes  and  avenues  of  said  city,"  and  directing  all 
companies  of  the  above  character  to  have  all  their  wires  removed 
"  from  the  surface  of  all  streets  or  avenues  in  every  such  city 
of  this  State"  before  November  1,   1S8.^.      In   case  the  com- 
panies did  not  comply  with  the  above  j»r<>visi(ins,  the  local  gov- 
ernments were  directed  to  remove  the  p(»les  and   wires  within 
their  corporate  limits.     Apparently  with  the  object  of  enforc- 
ing the  provisions  of  the  Act  of  1884,  another  act  was  passed 
in  1885,^  providing  that  three  persons  should  be  appointed  to 
constitute  a  board  of  commissioners  of  electrical  subways,  such 

1  Village  of   Carthage   v.   Central  -  Queen   City  Teleph.   Co.  v.  City 

New  York  Teleph.  &  Teleg.  Co.,  185  of   Cincinnati    (Ohio    1905),   76    X. 

N.  Y.  448,  78  N.  E.   165,  revg.  110  E.  .302. 

App.    Div.    625,    and    holding    that  •'' Laws  of  1879,  chap.  397;   Laws 

such    authority    was    not    conferred  of  1881,  chap.  483. 

upon  a  village  by  the  Village  Law  +  Laws  of    1884.   chap.   534. 

(L.    1897.   ch.    414,   §   89,   subd.   9).  o  Laws   of    1885,   chap.    499. 
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board  to  bo  appointed  by  the  mayor  in  cities  of  over  five  hun- 
dred thousand  and  less  than  a  million,  and  in  cities  of  over  a 
million  by  the  mayor,  comptroller,  and  commissioner  of  public 
works.     This  board  was  authorized  and  charged  with  the  duty 
of  enforcing  the  provisions  of  the  Act  of  1884.      The  statute 
also  provided  for  the  approval  by  this  board  of  the  plan  of 
construction  proposed  by  any  company  for  placing  its  wires 
underground,  as  a  prerequisite  to  constructing  underground  con- 
duits.    In  April,  1887,  the  board  of  commissioners,  appointed 
m  compliance  with  this  act,  for  :^ew  York  city,  entered  into  a 
contract  with  the  Consolidated  TelegTaph  and  Electrical  Sub- 
way Company  for  the  construction  of  subwavs  for  the  use  of  all 
electrical  companies,  when  furnished  with  plans  and  specifica- 
tions therefor  by  the  commissioners.      It  also   authorized   the 
subway  company  to  charge  a  rental  for  the  use  of  the  subwavs 
hut  reserved  a  general  control  over  them  to  the  board      Com- 
panies occupying  space  in  the  subways  were  to  have  full  con- 
tro    of  their  own  conductors,  subject  to  such  reasonable  rules 
a.Ml  regulations  as  might  be  made  by  the  commissioners      The 
latter  were  also  to  use  all  lawful  means  to   require  all  com- 
panies to  use  the  subways  and  pay  a  fair  rental  for  such  use. 
In  188^  another  act «  was  passed  ratifying  this  contract.      It 
also  provided  for  a  board  of  electrical  control  to  succeed    the 
board  of  commissioners  appointed  for  Xew  York  city,  as  pro- 
vided by  the  Act  of  1885.     The  new  board  was  to  consist  of  the 
mayor  ol  the  city  of  New  York,  in  addition  to  the  three  com^ 
niissioners,  and  was  to  succeed  to  "  all  the  powers  and  duties 
eonferred   or   imposed"   upon     the    commissioners     appointed 
mKler  the  Act  of  1885,  and  also  to  "  all  the  powers  and  duties 
heretofore  by   any  law  conferred   or  imposed   upon   the    local 
authorities  of  said  city,  or  any  of  them,  in  respect  to  or  affectino- 
the   placing,    erecting,    construction,   suspension,    maintenance" 
use,  regulation  or  control  of  electrical  conductors  or  conduits  or 
subways  for  electrical  conductors   in   said   city."     The   board 
was  also  given  general  control  and  regulation  of  the  subways 
and  designation  of  streets  for  their  construction.     This  act  was 

riie  city  oi  JNew  York. 


6  Laws  of    1887,   chap.    716. 
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§  42l'.  Cases  arising  under  New  York  Subways  Acts  —  People 
V.  Squire. —  Scvoral  cases  have  conu-  U-fori*  tlk'  coiirt;^  in  wliicli 
the  question  as  to  the  constitutionality  of  these  acts  has  In-en 
raised  and  considered.  Teople  ex  rel.  'Die  New  York  Klee- 
tric  Lines  Company  v.  Squire  "  was  one  (»f  the  first  and  most 
important.  In  this  case  it  ai)peared  tliat  the  plaintitT  had,  in 
1SS2,  prior  to  the  passage  of  the  .Mandatory  Acts,  Ix-en  incor- 
porated for  the  pjirpose  of  constructing  sui)\vays  in  >»'ew  "^'ork 
city,  and  had  ohtained,  hy  ordimmce,  permission  to  construct 
conduits  and  lay  wires  in  certain  streets.  This  pennission  was 
subject  to  certain  conditions,  however,  which  the  ordinances 
prescribed,  among  others  being  one  that  the  work  shoidd  hi' 
performed  under  the  control  and  suj)ervision  of  the  commis- 
sioner of  public  works.  Although  plans  were  filed  by  the  com- 
|»any,  nothing  further  was  done  until  ISSfl,  when  it  mad(>  appli- 
cation to  the  department  of  public  works  for  pennission  to 
excavate  certain  streets  for  the  pui-]v»se  of  laying  conduits. 
The  company,  however,  was  refused  pennission  on  the  ground 
that  the  approval  of  the  subway  commissioners  to  its  plans  and 
constriu-tion  had  not  been  obtained.  A  motion  was  made  for  a 
writ  of  ui:iu(hiiiius  requiring  the  commissioner  of  public  works 
to  grant  such  p(M-niission.  The  motion  had  been  denied  in  th(> 
General  Term  of  the  Court  of  Conunon  Pleas,  and  the  Court 
of  Appeals  affirmed  the  decision  of  the  lower  court.  The  ju-iu- 
ci])al  grounds  up(»u  which  the  con-<titutioiuility  of  the  act  was 
challenged  were  briefly  sunnuarized  by  the  court  as  follows: 
"1st.  That  it  violates  section  17  of  article  .'»,  in  that  it  is  a 
local  bill  and  embraces  more  than  one  subject  not  exj)n'sse(l  in 
its  title.  2d.  That  it  violates  section  16  of  article  .S,  providing 
that  '  no  act  shall  be  passed  which  shall  provide  that  any  exist- 
ing law,  or  any  part  thereof,  shall  be  made  or  deemed  a  jiart 
of  said  act,  or  which  shall  enact  that  an  existing  law,  or  any 
part  thereof,  shall  be  applicable,  except  by  inserting  it  in  such 
act.'  3d.  That  said  act  levies  a  tax  upon  such  companies,  in 
that  it  is  provided  that  the  cost  and  expenses  of  such  board  of 
commissioners  are  authorized  to  be  assessed  by  the  Comptroller 
of  the  State,  when  paid  by  him,  upon  the  several  companies 
operating  electrical  conductors  in  any  such  city  of  the  Stat<», 

Tin?  X.  Y.  nm.  12  X.  Y.  St.  R.  17:i.  2  Am.  EW-.  Tas.  17fi.  affd., 
SM2.    14   X.    E.   820,   28   Week.   Dig.       14.>  I".  S.  17.5,  4  Am.  Elec.  Cas.  122. 
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which  shall  be  required  to  place  and  operate  its  conductors  un- 
derground. 4th.  That  if  said  Act  of  1885  applied  to  the 
relator,  it  was  unconstitutional,  as  it  impaired  the  rights  which 
it  had  secured  by  virtue  of  the  grant,  from  the  authorities  of 
Xew  York,  to  construct  conduits  and  lay  wires  and  conductors 
in  the  streets  of  that  city,  and  its  acceptance  thereof."  The 
court  considered  these  four  grounds,  and  decided  them  all  ad- 
versely to  the  relator.  It  was  said  in  this  case:  "  The  sclunnc 
of  these  statutes  was  not  to  annul  or  destroy  the  contract  rights 
of  such  companies,  but  to  regulate  and  control  their  exercise. 
They  did  not  purport  to  deny  them  any  privileges  theretofore 
granted,  but  they  did  require  that  they  should  be  exercised  with 
due  regard  to  the  claims  of  others,  and  in  such  a  way  that  they 
should  cease  to  constitute  a  public  nusiance,  and  should  be 
enjoined  in  such  a  manner  as  to  inconvenience  and  endanger  the 
general  public  as  little  as  possible.  That  regulations  of  the 
character  provided  for  in  these  acts  are  strictly  police  reg-ula- 
tions,  and  such  as  no  chartered  rights  can  nullify  or  overri(h', 
is  too  clear  to  admit  of  dispute.  The  primary  aii<l  fundaniciital 
object  of  all  public  highways  is  to  furnish  a  passage-way  for 
travelers  in  vehicles  or  on  foot  through  the  country.  They 
were  originally  designed  for  the  use  of  travelers  alone.  But, 
in  the  course  of  time,  and  in  the  interest  of  the  general  pros- 
perity and  comfort  of  the  public,  they  have  been  j)ut,  esj)ecially 
in  large  cities,  to  numerous  other  uses;  but  such  uses  have 
always  been  held  to  be  subordinate  to  the  original  design  and 
use.  *  *  *  The  due  and  orderly  numagement  of  the  various 
and  conflicting  claims  to  privileges  in  the  streets  of  large  cities 
would  seem  imperatively  to  require  the  creation  of  a  neutral 
board,  with  controlling  authority  to  form  a  comprehensive  plan 
by  which  these  various  enterjjrises  may  be  harmonized  and  car- 
ried on  without  detriment  to  each  other,  and  with  due  regard 
to  the  rights  of  the  public.  Such  power  is  pre-eminently  a 
police  power,  and  it  is  within  the  legitimate  authority  of  a  leg- 
islature to  delegate  its  exercise  to  municipal  corporations."  ''^ 
This  case  was  then  brought  before  the  United  States  Supreme 
Court  on  the  ground  that  the  acts  were  in  violation  of  the  Con- 
stitution of  the  United  States,  in  that  they  deprived  the  relator 
of  his  property  without  due  process  of  law,  and  that  they  im- 

8  Per  Ruger,  Ch.  J. 
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paired  tho  obli^^ation  of  tlic  ('..iitiaii   iiiadr  lK-t\vi-cn   tlic  relator 
and  tho  city.     The  court   hchi   that   the   first  rontciiti«.n   as  to 
being  deprived  of  propem-    without    due    prorcss   of   hiw    was 
without  foundation,   it   heing   l)ascd   upon   the  •ground    that   the 
retpiirenient  of  the  statutes  that  the  sahiries  of  tlie  subway  com- 
missioners shouhl  be  paid  by  the  electrical  companies    wa<   in 
violation  of  the  Fourteenth  Amendment  to  the  C(.nstit»iti(.!i  of 
the    Tnited    States,   since   it    ha<l   Im-.-u   previously    hcdd    by    the 
SupreuH'  Court  that  a  statute  reipiiriui;  railroad  companies  to 
pav    the   salaries   of   the    railn-ad    commissioners    was   eonstitu- 
tioiuil,  and  no  violath.n  of  this  amendment.     Tiie  other  conten- 
tion as  t<»  tlie  obliiialion  «d*  the  contract  having  Imm'U   impaired 
l)v  these  acts,  was  also  held   to  he   unfenal>le,  and   it   was  also 
asserted   in    this  court    that   such   acts   were   within    the   projHM- 
exercise  of  the  police  ]).»wer  of  the  State.      The  decision  in  sid>- 
stance  was  that    the  acts  ref.-rred  t..  were  clearly  applicable  to 
the  rcdator;  that  the  rights  which  tlie  relat«.r  obtained  undi-r  tlu; 
ordinance  were  expressly  sid)iect  to  regulation  by  the  supreme 
power  of  the  State,  acting  in   behalf  of  the  general  })iddic,  so 
lon<«-  as  essential  rights  were  not  impaired  or  ir.vadcfl ;  that  the 
contract,  if  ther(>  was  one,  was  to  be  gathered  from  statutes  of 
the  Stat(>  an<l   the  ordinances  conferring  tlie  privilege  of  con- 
structing the  subways;  that,  uiuler  the  general  law  for  the  use 
of  streets,  provision  had  be<'n  mad*'  to  secure  the  rights  of  the 
public,   the   law   of    b^Nl    i)rovi(ling   that    before   any   company 
could  construct  its   lines  in   the  streets,   it  mtist  "  first  obtain 
*      *     *     permission  to  use  tlie  streets  within  such  city,"  thus 
reserving  in  ex])ress  terms  to  the  State  the  power  to  regulate 
highways;    that    the    rights    conferred    were    not    absolute,    but 
([ualified,  subject  to  the  public  easements;  that  conceding  that 
there  was  a  contract,  it  was  subject  to  ordinary  and  iwcessary 
uses  of  the  street  by   the  public;    that   the  statutes  creating  a 
board  of  electrical  control  did  not  take  away  any  of  the  rights 
of  the  relator,  but  simply  required  a  submission  of  ])lans  and 
specifications   to   the     commissioners,     "  who     will     determine 
whether  they  are  in  accordance  wnth  the  terms  of  the  ordinances 
giving  you  the  right  to  enter  and  dig  up  the  streets  of  the  city." 
The  court,  continuing  on  this  line,  then  said :     "  This  the  stat- 
utes had  a  right  to  do.     It  would  be  an  anomaly  in  munici])al 
administration,  if  every  corporation  that  desired  to  dig  up  the 
streets  of  a  city  and  make  undergTound  connections  for  sewer, 
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gas,  water,  steam,  electricity  or  other  purposes,  should  be  al- 
lowed to  proceed  upon  its  own  theory  of  what  were  proper  plans 
for  it  to  adopt,  and  proper  excavations  to  make.  The  evils 
that  Avould  follow  from  such  a  system  of  practice  would  be  of 
great  gravity  to  the  public,  and  would  entail  endless  disputes 
and  bickerings  with  prior  parties  having  equal  rights.  The 
utmost  that  can  be  said  against  the  Acts  of  1885  and  1886  is 
that  they  transferred  the  supervision  and  control  of  the  matters 
of  excavation  of  the  streets,  and  the  construction  of  under- 
ground electric  systems  from  the  commissioner  of  public  works 
to  the  board  of  subway  conmiissioners.  That  is  the  sum  total 
of  the  change  effected.  Xot  a  right  of  the  electrical  companies 
was  violated,  and  no  contract  was  impaired.  The  expressly 
reserved  power  of  the  State  or  municipality  to  regulate  the  use 
of  the  streets  and  highways  in  such  manner  as  not  to  injuriouslv 
affect  the  public  interests  was  merely  transferred  from  one 
public  functionary  to  another.  The  power  was  not  enlarged; 
only  the  agency  by  which  the  supervising  power  of  the  State 
was  to  be  exercised  was  changed.  It  requires  no  argument  or 
citation  of  authorities  to  demonstrate  that  such  proceedings  did 
not  impair  the  obligation  of  the  relator's  contract.  If  it  did, 
every  act  of  incorporation  would  involve  a  loss  of  authority  by 
the  legislature  to  change  its  public  functionaries,  or  their  re- 
spective powers  and  duties.  Independently,  however,  of  the 
contractual  relations  of  the  relator,  the  statutes  of  1885  and 

1886  are  so  clearly  an  exercise  of  the  general  police  powers  of 
the  State  that  we  do  not  deem  it  necessary  to  add  anything  on 
that  point  to  what  was  said  by  the  Court  of  Appeals  of  New 
York,  107  X.  Y.  593,  603,  604."  ^ 

§  423.     Other  cases  under  New  York  Subways  Acts. —  In  the 
case  of  People  v.  Squire,^''  the  constitutionality  of  the  Act  of 

1887  ^1  was  not  considered,  since  that  act  was  not  before  the 
court  for  construction.  Shortly  after  the  decision  in  that  case, 
however,  the  constitutionality  of  this  act  was  challenged  in  a 
case  before  the   Special    Term   of  the   Supreme   Court.     The 

9  People  ex    rel.   New   York   Elec.       133.    134,    per   Mr.    Justice    Lamar, 
Lines  v.   Squire.   145  U.   S.    175,    12       affg.    107   N.    Y.   593. 
S.   Ct.    880,   4   Am.    Elec.    Cas.    122,  lo  See  preceding  section. 

11  Chap.    716. 
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court,  however,  said  that  if  there  was  any  n-ason  f<.r  .loiiht  a> 
to  its  being  constitutional,  "  the  doubt  is  so  remote  that  a  ju-*- 
tice,  sitting  at  Clianibers,  wouhl  not,  ui>on  Wfli-<'stablish«'(l 
authorities,  be  justified  in  entertaining  it."  *-  Following  this 
decision  the  question  was  again  raised  in  the  United  States  Cir- 
cuit Court.  It  was  contended  that  the  l.aws  of  ISSJ  '»  and 
1885  ^"^  were  an  invasion  of  the  paramount  authority  of  tin* 
National  Government  over  post  roads  and  interstate  eoiiiiiieic.-. 
As  to  the  Act  of  1887  ^^  it  was  claimed  this  operated  so  as  to 
confiscate  property  rights  of  the  companies  owning  electric 
wires,  by  depriving  them  of  their  easements  for  the  benetit  of 
the  subway  company.  It  was  held  that,  although  the  com- 
panies might  be  subjected  to  great  exjX'use,  inH'miption  of 
business,  and  loss  and  inconvenience,  yet  the  question  was  as  to 
the  reasonableness  of  the  regulation,  and  whether  the  h.ss  and 
inconvenience  were  not  such  as  every  property -owner  and  cit- 
izen were  subject  to  for  the  conunon  got)d.  And  the  court, 
continuing,  said:  "The  subordination  of  the  property  rigiits 
of  the  owner  to  the  just  exercise  of  the  police  power  of  the 
State  is  as  comj)lete  as  it  is  to  the  taxing  power  of  the  State, 
which  requires  him  to  contribute  his  j)ortion  of  the  burden  <d' 
taxation.  *  *  *  It  is  not  apparent  how  the  regulation  im- 
posed impairs  in  any  just  sense  the  privilege  granted  to  tin* 
complainant  by  the  law  of  Congress.  Tlie  privilege  to  main- 
tain telegraph  wires  over  and  along'  ])ost  roads  is  not  to  be 
construed  so  literally  as  to  exchule  regulati<jns  by  the  State  re- 
specting location  and  mode  of  constnietion  and  maintenance 
which  the  public  interests  demand,  but  is  to  be  construed  so 
as  to  give  effect  to  the  meaning  of  Congress,  which  was  to  grant 
an  easement  that  would  afford  telegraph  companies  all  neces- 
sary facilities,  and  which  to  that  extent  should  be  beyond  the 
reach  of  hostile  legislation  by  the  State.  *  *  *  Xhe  legis- 
lation in  question  does  not  contemplate  any  regulation  which  is 
not  practically  feasible.  *  *  *  Xhe  expense,  and  the  tem- 
porary or  occasional  interruptions  and  inconveniences  which 
are  incident  to  the  scheme  proposed,  constitute  the    extent  of 

12  United    States     Ilium.    Co.    v.  is  Laws  of  1884,  chap,  534. 

Hess,  19  N,  Y,  St.  R.  883,  3  N.  Y.  i^Laws  of  1885,  chap,  499. 

Supp.    777,    2   Am.   Elec.    Cas.    187,  "Laws  of  1887,  chap,  716. 
per  Lawrence,  J. 
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tlieir  sacrifice  for  the  general  comfort  and  convenience.  Such 
legislation  does  not  infringe  upon  the  power  of  Congress  to 
regulate  commerce,  or  upon  the  exemption  of  the  agencies  of 
the  General  Government  from  State  control.  *  *  *  These 
agencies  are  exempt  from  State  control  by  police  regulation, 
or  by  the  exercise  of  the  taxing  power,  so  far  only  as  that  leg- 
islation may  interfere  with  or  impair  their  efficiency  in  per- 
forming the  functions  by  which  they  are  desig-ned  to  serve  the 
Government."  ^^ 

§  424.  Same  subject  —  American  Rapid  Telegraph  Company 
v.  Hess. —  in  1891  an  action  was  again  brought  by  one  of  the 
electrical  companies  in  New  York  city  for  the  purpose  of  test- 
ing the  constitutionality  of  these  statutes.  The  gTOund  upon 
which  the  claims  of  the  plaintiffs  were  based  differed  from 
those  raised  in  the  preceding  cases  in  one  respect.  In  this  case 
it  was  claimed  that  the  company  incorporated  under  the  Laws 
of  1848,^^  which  was  a  general  act  for  the  incorporation  and 
regulation  of  telegraph  companies  and  the  acts  amendatory 
thereto,  had  conferred  upon  it  a  right  operating  as  a  grant  or 
franchise  to  use  the  streets  for  its  poles  and  wires,  and  that  this 
grant  constituted  a  contract  within  the  protection  of  the  Fed- 
eral Consitution,  and,  therefore,  that  neither  its  poles  nor  wires 
could  be  removed  by  either  the  city  or  State  except  as  pre- 
scribed by  the  Constitution,  providing  that  private  property 
shall  not  be  taken  for  public  use  except  upon  making  compensa- 
tion. It  was  held,  however,  that  the  company  obtained  merely 
an  authority  or  license  to  enter  upon  the  streets  and  erect  its 
poles  and  wires,  and  that  the  State  did  not  abdicate  any  of  its 
power  over  the  streets,  or  relinquish  any  of  its  rights  to  super- 
vise and  control  the  use  of  the  streets  in  the  exercise  of  its 
power  for  the  welfare  of  the  public.  The  court  declared  that 
by  virtue  of  the  police  power  which  the  State  possessed  over 
streets  and  highways,  the  legislature  could  lawfully  pass  such 
acts  requiring  removal  of  poles,  and  conferring  power  to  re- 
move if  the  companies  did  not  comply  with  the  statute,  and 
that  the  removal  of  the  poles  and  wires  from  the  streets  was 

16  Western     Un.     Teleg.     Co.     v.       Fed.    552,    2    Am.    Elec.    Cas.    195, 
Mayor    of    City    of   New    York,    38       205,  206,  207,  per  Wallace,  J. 

17  Laws  of  1848,  chap.  265. 
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not  a  taking  of  private  property,  Imt  that  the  p(»lcs  ami  wirox 
Laving  become  a  uiiisaiice,  the  iminieipal  authorities  were  fin 
powered  to  remove  them  the  same  as  any  other  ineumhraiice. 
As  to  tliese  acts,  it  was  held  tliat  there  was  no  intcrfcreiice 
witli  the  Post  Koads  Act  of  Congress,  since  it  was  pcrfeetly 
feasible  for  the  company  to  avail  itself  of  the  jjrivilcgcs  con- 
ferred by  such  act,  by  using  the  subways,  ami  that  this  act  did 
not  operate  to  deprive  the  State  of  the  control  and  reguhitinn 
of  streets  and  highways  under  the  police  power  for  the  public 
welfare.  It  was  also  declared  that  the  legislature  hail  un- 
doubted power  to  ratify  and  confirm  the  contract  entered  into 
between  the  board  of  electrical  control  and  the  defendants  in 
the  present  action,  The  Consolidated  Telegraph  «^:  Klectrical 
Subway  Company.'**  Thus,  again,  were  these  acts  declare(l  to 
be  constitutional.*^ 

§425.  Subways  Acts  —  General  propositions  in  reference  to. — 
It  will  be  seen  from  the  ])ri-ceding  sections  that  the  constitu- 
tionality of  the  Kew  York  Subways  Acts  has  been  tested  upon 
almost  every  conceivable  ground,  hut  in  all  the  cases  the  courts 
have  held  them  to  be  constitutional,  as  being  a  valid  exercise  of 
the  i)olice  power  of  the  State.  From  the  cases  which  have 
arisen  under  these  acts  the  following  general  propositions  of 
law  may  be  deduced  :  1.  The  legislature  of  a  State  imiy,  in  the 
exercise  of  its  police  power,  re{[uire  electrical  wires  to  he 
placed  undergTound.  2.  The  municipal  authorities  may,  under 
a  proper  delegation  of  power,  reciuire  electrical  wires  to  be 
placed  undergroiuid.  3.  Such  acts  may  be  made  to  affect  not 
only  companies  subsequently  organized,  but  those  already  main- 
taining poles  and  wires  upon  the  streets.  4.  Acts  of  this  nature 
do  not  deprive  companies  formed  under  the  Post  Roads  Act 
of  Congress  of  any  of  the  rights  or  privileges  conferred  upon 
such  companies  by  that  act.  5.  Acts  of  this  nature  do  not  con- 
flict with  the  powers  of  CongTess  in  reference  to  post  roads. 
6.  xVcts  of  this  nature  are  not  in  conflict  with  the  ])aramount 
right  of  the  I^ational  Government  to  control  and  regulate  inter- 

18  Laws  of  1887,  chap.  716.  E.  919,   39  Am.  &  Eng.  Corp.   Cas. 

IS  American    Rapid    Teleg.   Co.    v.  526,  3  Am.  Elec.  Cas.   142,  affg.   58 

Hess,   125  N.  Y.  641,  36  N.  Y.  St.  Hun    (N.  Y.),  610,  35  N.  Y.  St.  K. 

R.   252,   21   Am.    St.   R.   764,   26   N.  606,    12  N.  Y.  Supp.   536. 
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State  commerce.  7.  The  removal  of  poles  and  wires  from  the 
streets  by  the  municipal  authorities,  in  pursuance  of  an  act 
requiring  them  to  remove  them,  if  not  removed  by  the  com- 
panies within  a  certain  time,  is  not  a  taking  of  private  prop- 
erty without  compensation.  8.  Xor  is  such  removal  a  taking 
of  property  without  due  process  of  law,  and  in  violation  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution.  9.  The 
electrical  companies  may  be  required  to  pay  the  salaries  of  sub- 
way commissioners,  and  this  is  not  a  taking  of  property  without 
due  process  of  law,  and  in  violation  of  the  Fourteenth  Amend- 
ment. 10.  Acts  classifying  the  cities,  as  in  the  Xew  York 
Subways  Acts,  are  not  local  or  private  laws,  although  they  may 
be  applicable  to  only  one  city.  11.  Acts  of  this  nature  are  a 
proper  exercise  of  the  police  power.  ^^ 

§  425a.  City  cannot  act  arbitrarily  —  Minnesota  case. —  In 
a  case  in  Minnesota  the  power  of  a  nnmicipality  to  require  the 
placing  of  electrical  wires  in  conduits  is  considered  where  a 
city  was  authorized  by  its  charter  "  To  regulate  and  control 
or  prohibit  the  placing  of  poles  and  the  suspending  of  electric 
and  other  wires  along  or  across  the  streets  of  said  city,  and  to 
require  any  or  all  already  placed  or  suspended,  either  in  lim- 
ited districts,  or  throughout  the  entire  city,  to  be  removed  or 
to  be  placed  in  such  manner  as  it  may  designate,  beneath  the 
surface  of  the  street  or  sidewalk."     The  court  considered  the 

20  New      York      Elec.      Lines      v.  States  Ilium.  Co.  v.  Grant,  55  Hun 

Squire,  107  X.  V.  5'J3,  12  N.  Y.  St.  (X.  \^),  222,  27  X.  Y.  St.  R.   707, 

R.  832,  14  X.  E.  820,  28  Week.  Dig.  7    X.    Y.    Supp.    788,    3    Am.    Elec! 

175,    2    Am.    Elei-.    Cas.    176,    aflfd.,  Cas.    95;    Ea.st    River    Elec.    Light 

145   U.    S.    175.    12    St.    Ct.    880,    4  Co.  v.   Grant,   57   X.    Y.   Super.    Ct. 

Am.  Elec.  Ca*.  122:   American  Rap.  553,  9  N.  Y.  Supp.  317,  3  Am.  Elec. 

Teleg.   Co.   v.   Hess.    125   X.    Y.   041,  Cas.    127;    Postal    Teleg.    Cable   Co. 

36    N.    Y.    St.    R.    252.    21    Am.    St.  v.    Grant,   33   X.   Y'.   St.   R.   997,   11 

Rep.   764,  26  X.   E.   919,  39  Am.  &  X.    Y.   Supp.    323;    Clausen   &   Sons 

Eng.    Corp.    Cas.    520.   3    Am.    Elec.  Brewing  Co.  v.  Bait.  &  Ohio  Teleg. 

Cas.    142,    affg.    58    Hun     (X.    Y.),  Co.     (X.    Y^    Sup.    Ct.,    Chamber!, 

010,  35  X.  Y.  St.  R.  606,   12   X.  Y.  July,  1884),  2  Am.  Elec.  Cas.  210; 

Supp.  536;   Western  Un.  Teleg.  Co.  Brush   Elee.   Ilium.   Co.    v.   Consoli- 

V.  Mayor  of  City  of  Xew  Y'ork,  38  dated    Teleg.   &   Elec.    Subway    Co., 

Fed.    552,    2    Am.    Elee.    Cas.    195;  60  Hun    (X^.  Y^),  446,  39  N.  Y\   St. 

United   States    Ilium.    Co.    v.    Hess,  R.  538,   15  X^.  Y.  Supp.  477,  3  Am. 

19  N.  Y.  St.  R.  883,  3  X.  Y.  Supp.  Elee.  Cas.   150. 
777,  2  Am.  Elec.  Cas.  187;   United 
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question  of  the  extent  of  the  power  i-< inferred  upon  the  mu- 
nicipality by  such  provision  and  dechired  tliut  it  shoiihi  Ih- 
construed  with  reference  to  a  statute  which  provided  that  a 
telegraph  or  telephone  company  was  authorized  to  use  the  public 
roads  and  highways  of  the  Stat*>  for  the  purpose  of  erecting 
poles  to  sustain  their  wires  or  other  tixliires,  provide<l  that  tin- 
same  should  be  so  located  as  not  to  interfere  with  the  safety 
or  convenience  of  ordinary  travel  on  or  over  such  mads  or  high 
ways.-^  This  statute  the  court  con«;tr\U'd  as  conferring  upon 
the  telephone  company  which  iiad  ncted  under  its  j)rovisions 
the  right  to  use  the  streets  (d'  a  city  under  proper  regidations 
and  restrictions  by  the  municipality,  and  declared  that  any 
ordinance  of  a  city  which  interfere(l  with  or  impaired  the 
vested  right  thus  conferred  ujion  such  company  by  the  State 
violated  constitutional  rights  and  was  invalid.  Tlu*  court  then 
proceeded  to  consider  the  ext<Mit  of  tin*  authority  conferred  upon 
the  city  by  the  cluirtcr  provision  an<l  determined  that  it  did  not 
give  the  city  power  to  arbitrarily  re«|uire  the  removal  »d*  poles 
and  wires  which  had  been  ])lace(l  in  the  stre<'ts  un<ler  pn»per 
autliority,  as  this  wouM  be  the  inijiosing  of  such  a  Imrdcii  u|K»n 
the  company  as  would  impair  its  legal  contract  rights.  It  was, 
however,  decided  that,  where  the  existence  nf  jxiles  and  wires 
in  the  city  streets  was  injurious  to  [nd)lic  safety,  comciiieuce 
or  utility,  the  city  had  the  authority,  under  such  a  j)rovision,  t(t 
re(iuire  the  removal  of  such  poles  and  wires,  and  that,  the  wires 
be  placed  in  conduits.^^ 


21  Minn.  (Jen.   St.    1894.  §  2041. 

-"-'  Northwestern  Telepli.  Exch. 
Co.  V.  (Mty  of  Minneapoli-.  81  Minn. 
140.  83  N.  W.  all,  80  X.  \V.  (>!).  7 
Am.  Elec.  C'as.  179.  The  court  in 
construing  llie  provision  of  tlie 
charter  referred  to  said:  '•  Tliis 
provision  does  not  declare  that  the 
power  therein  conferred  is  exclu- 
sive in  the  city,  nor  that  the  right 
to  remove  poles  and  wires  in  the 
.streets  is  to  be  exercised  by  the 
city  arbitrarily.  If  the  general  stat- 
ute (Section  2641,  Gen.  St.  1894) 
is  controlling,  as  we  have  held 
above,  this  provision  should  be  con- 
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strued  so  iis  to  harnmnizo  with  that 
statute,  and  not  given  such  a  con 
strut  I  ion  as  would  give  absolute 
power  to  the  city  to  reniove  wires 
and  |)oles  without  rea.son  or  neces- 
sity, for  such  a  view  would  clearly 
interfere  with  plaint  ill's  vested 
rights.  •  «  •  The  power  of  reg- 
ulation, or  the  police  power  •  •  • 
was  delegated  to  the  city  in  its 
charter,  and  we  think  that  the 
charter  provisions  referred  to 
fully  recognize  its  beneficent  au- 
thoritj',  which  should  be  exercised 
in  reason  and  judgment  for  the 
best    interest    and    welfare    of    the 
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§  426.  Subways  —  Missouri  cases.  —  It  has  been  declared  by 
the  Missouri  Supreme  Court  that  the  city  of  St.  Louis  has, 
under  the  general  power  conferred  by  its  charter,  to  control  and 
regulate  the  use  of  streets,  power  to  require  as  a  police  regula- 
tion, that  all  electrical  wires  used  for  the  benefit  of  the  public, 
shall  be  laid  undergTound.^"^  This  right  was  declared  by  the 
court  in  a  case  where  the  city  had  granted  to  a  corporation  the 
privilege  of  constructing  and  maintaining  subways  in  its  streets 
for  a  period  of  fifty  years.  In  this  case,  however,  it  was  held 
that  the  grant  was  illegal,  since  it  operated  to  confer  a  fran- 
chise for  the  use  of  streets  for  private  purposes,  and  delegated 
the  control  over  such  subways  to  the  corporation,  and  to  this 
extent  the  city  divested  itself  of  the  control  and  regulation  of 
the  streets,  conferred  upon  it  by  its  charter,  and  which  it  alone 
could  exercise."^"*      It  was,   however,   subsocjuently  held   in   the 


inunic'ijiality,  and  secures  all  tliat 
is  essential  to  a  prnper  and  reason- 
able control  of  the  plaintiff's  b»isi- 
ness.  *  •  ♦  The  plaintiff  has  the 
right  to  use  its  streets  in  the  way 
jirescribed,  but  such  riglit  is  sub- 
ject to  regulation;  and  if  the  use 
of  any  street  for  overhead  wires,  or 
any  other  placement  of  its  lines,  is 
injurious  to  public  safety,  conven- 
ience, comfort,  or  utility  in  the 
management  of  city  affairs,  or  in- 
consistent with  reason,  order,  and 
good  government,  the  city  has  the 
power  under  the  law  and  its  char- 
ter provisions  to  compel  a  removal 
of  such  poles  and  wires  from  its 
streets,  and  compel  them  to  l)e 
placed  in  sub-surface  conduits,  or 
to  otherwise  regulate  the  business 
of  the  company  so  that  the  use  of 
its  streets  shall  not  interfere  with 
the  rights  of  its  citizens,  but  sub- 
serve their  welfare,  in  the  inesti- 
mable service  which  the  telephone 
renders  to  commerce,  civilization, 
and  the  happiness  of  its  people. 
This  case  conies  here  upon  «tnte- 
ments  in  the  lomplninf   as  to   what 


the  city  is  attempting  to  do  that 
may  or  may  not  be  true.  We  are 
required,  upon  the  admissions  made 
by  the  defendant  itself  in  its  de- 
murrer, to  accept  such  statements; 
and,  accepting  them,  we  have  sim- 
ply determined  that  what  has  been 
well  pleaded  and  alleged  shows  an 
exercise  of  arbitrary  and  absolute 
power  on  the  part  of  the  city,  and 
cannot  be  sustained,"  per  Lovely,  J. 

■-■'•  State  ex  rel.  St.  Louis  Un- 
derground Service  Co.  v.  Murphy 
(Mo.  Sup.  Ct.,  189.5),  6  Am.  Elec. 
Cas.  64,  77  (1896);  id.  134  Mo. 
.548,  34  S.  \V.  51,  .34  L.  R.  A.  369, 
affd.,  in  banc,  35  S.  W.  1132;  State 
ex  rel.  Laclede  Gas  Light  Co.  v. 
Murphy  (1895),  130  Mo.  10,  5 
Am.  Elec.  Cas.  71.  Appealed  to 
170  U.  S.  78,  18  Sup.  Ct.  Repr.  505. 

-*  State  ex  rel.  St.  Louis  Under- 
ground Service  Co.  v.  Murphy  (Mo. 
Sup.  Ct.,  1895),  6  Am.  Elec.  Cas. 
04  (1896);  id.,  134  Mo.  548,  .34  S. 
W.  51,  .34  L.  R.  A.  369  affd.,  in 
banc.  35  S.  W.  11.32.  6  Am.  Elec. 
Cas.  77.  Tn  this  case  it  does  not 
appear   that    there    was    any   statute 
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same  State  that  the  eity  did  not  misappropriate  the  street,  nor 
any  part  thereof,  but  acted  in  its  proprietary  capaeity  by 
oranting  a  subway  company  the  right  to  hiy  wires  and  construct 
tts  subway  in  ov  under  the  city  streets,  said  company  being  em- 
powered so  to  do  u])on  a  grant  of  tlie  city's  consent.  It  was 
further  decided  that  the  ordinance  conferring  the  right  was, 
nevertheless,  valid,  even  though  it  faih'd  to  provide  t<.r  and 
hold  the  right  of  user  by  other  com]>anies,  since  the  power  still 
remained  in  the  city  to  require  that  other  like  cr.mjianies  be 
allowed  to  lay  their  wires  in  such  subways,  irrespective  of  the 
factor,  that  the  subway  company  was  not  strictly  a  conimon 
carrier.  ^■'^ 

§  li)7.  Board  of  electrical  control  —  New  York  city  —  Dis- 
cretion as  to  location  of  wires  underground. —  The  board  of  elec- 
trical control  for  New  York  city,  created  under  the  Act  of 
1887,2"  has  been  held  to  have  full  discretionary  power  in  ref- 
erence to  when,  where  and  in  what  manner  wires  shall  be  plac(Hl 
\mderground,  and  in  the  absence  of  fraud,  or  conduct  amount- 
ing to  fraud,  the  court  will  inteiwene  for  the  pnri)ose  of  re- 
tarding, arresting  or  preventing  the  action  of  such  bf)ard.2^  So, 
in  a  later  case,  it  was  said  by  the  court,  that  "  The  proper  con- 
struction would  rather  appear  to  be  that  a  discretionary  power 
was  intended  to  be  vested  in  the  board,  sucli  power  to  he,  of 
course,  legitimately  and  fairly  exercised,  keeping  steadily  in 
view^  the  general  purpose  of  placing  wires  underground. 
*  *  *  Whether  a  proper  case  is  presented  for  autliorizing 
a  temporary  departure  from  the  general  scheme  must,  in  tlie 
first  place,  be  determined  by  the  board,  and  if  there  be  no  fraud 

nr  ordinance  requiring  electrical  Hess,  19  X.  Y.  St.  R.  883,  3  X.  ^  . 
wires  to  be  placed  underground.  Supp.  777,  2  Am.  Elec.  Cas.  187. 
The  franchise  to  the  company  was  This  was  a  motion  to  continue  dur- 
a  right  to  construct  subways  for  ing  the  pendency  of  the  action  an 
the  purpose  of  renting  space  there-  injunction  restraining  the  defend- 
in  to  such  electrical  companies  as  ants  from  removing  or  interfering 
desired  to  occupy  them  with  their  with  the  poles  and  wires  of  the 
^vires.  plaintiff  and   from  granting  to   cer- 

25  State,   Nat.   Subway  Co.  v.   St.  tain    specified    companies    other    or 

Louis,   145  Mo.  551,  46  S.  W.  981,  greater    privileges    than    should    be 

42  L.  R.  A.  113.  granted    to    the    plaintiff.      Motion 

-'•■'Laws  of   1887.   chap.   716.  denied. 

-"  United     States     Ilium.     Co.     v. 
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or  imlawful  element  in  the  case    the  court  should  not  exercise 
its  restraining  power."  ^^ 

§  427a.  Construction  of  subway  —  Accumulation  of  gas  from 
gas  pipes. —  An  electrical  company  in  the  construction  of  a  con- 
duit or  subway  must  use  reasonable  care  not  to  interfere  with 
a  use  in  safety  of  the  street.  Where  a  subway  is  con- 
structed in  close  proximity  to  gas  pipes  the  company  should 
use  reasonable  care  to  prevent  the  accumulation  therein  of 
o-ases  which  it  knows,  or  in  the  exercise  of  reasonable  care 
should  know,  would  be  likely  to  find  their  way  therein.  It  is 
not,  however,  obligated  to  guard  against  the  accumulation  of 
gas  escaping  from  the  pipes  of  a  gas  company  which  the  latter 
company,  in  the  exercise  of  reasonable  care,  could  have  pre- 
vented. In  such  a  case  it  has  been  declared  that  to  justify  the 
eonclusion  that  an  electrical  company  "  was  bound  to  take  pre- 
cautions against  the  accumulation  of  illuminating  gas,  in  dan- 
gerous quantities  in  its  conduits  and  manholes,"  it  must  be 
shown  "  by  competent  testimony  that  such  gas  will  escape  from 
the  mains  or  service  pipes  into  the  adjacent  soil  and  so  into 
structures "  such  as  a  subway,  "  notwithstanding  reasonable 
effort  to  prevent  it  from  doing  so,"  and  that  the  company  main- 
taining the  subway  "  knew,  or  by  the  use  of  reasonable  care 
would  have  known,  this  fact."  ^^ 

§  428.  Construction  of  subways  —  Contracts  for. —  Contracts 
between  municipalities  and  corporations  should  be  in  plain 
and  unambigiious  terms,  so  as  to  clearly  and  explicitly  defin(i 
the  obligations  of  each,  in  order  to  prevent,  as  far  as  possible, 
any  chance  of  future  dispute  or  controversy,  and  also  for  the 
purpose  of  preserving  and  protecting  the  rights  of  the  public. 

So  contracts  between  a  municipality  and  a  corporation  for  the 
construction  of  a  subway  should  be  made  clear  and  definite,  in 
order  to  accomplish  these  results.  Thus,  where  the  board  of 
electrical  control  of  Xew  York  city  entered  into  a  contract  with 
a  corporation  for  the  construction  of  subways,  an  injunction  was 

28  Higgins  V.   Manhattan  Elec.   L.  29  Chalmers   v.    Paterson   P.   &   S. 

Co.    (Sup.  Ct..  Chambers,  March  11.       Tel.  Co.,  66  X.  J.  L.  41,  48  Atl.  993. 
1889).   3   Am.   Elec.  Cas..  note   167, 
per   Lawrence,   J. 
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granted  restraining  the  execution  of  such  contract,  where  there 
was  no  provision  therein  as  to  when  the  work  should  be  com- 
pleted, and  it  was  not  sufficiently  clear  as  to  what  streets  the 
subways  were  to  be  constructed  in.^*'  A  local  board,  empow- 
ered by  the  legislature  to  enter  into  contracts  for  the  constiiic- 
tion  of  subways,  cannot  exceed  its  powers,  and  all  contracts 
must  be  within  the  limits  and  confines  of  its  authority,  and 
with  reference  to  the  provisions  of  the  act  creating  it.  Stipu- 
lations, conditions  or  provisions  repugnant  to  those  contained  in 
the  creative  act  should  not  be  inserted  in  the  contract. ^^  By 
the  act  of  1887  ^^  the  contract  made  by  the  subway  commis- 
sioners with  the  Consolidated  Subway  Company  was  confirmed, 
and  it  was  provided  that  if  at  any  time  the  agreement  became 
inoperative  or  ineffectual  for  the  accomplishment  of  the  pur- 
poses of  the  act,  or  if  the  company,  after  reasonable  notice  and 
opportunity,  should  be  unable  or  fail  or  decline  to  fulfill  the 
agreement,  then  the  board  or  its  successors  might,  with  the 
approval  of  the  mayor  and  corporation  counsel,  make  new  con- 
tracts with  the  same  or  other  parties.  In  an  action  based  upon 
the  foregoing  provisions,  it  was  sought  to  continue  an  injunc- 
tion restraining  the  board  from  making  a  new  contract  with 
another  company,  and  from  releasing  the  consolidated  company 
from  its  obligations  under  the  original  contract.  The  court 
continued  the  injunction,  holding  that  none  of  the  facts  made 
essential  by  the  act,  in  order  to  enable  the  board  to  make  a  new 
contract,  appeared.  It  was  also  held  that  the  board  could  not 
release  certain  of  the  existing  subways  from  forfeiture. ■''^  In 
the  jDreceding  cases,  it  was  held  that  a  taxpayer  could  properly 
bring  an  action  to  prevent  such  contracts  from  being  executed. 
It  is  held,  however,  that  an  electrical  company  occupying  con- 
duits in  the  subways  for  its  wires  has  no  such  rights  as  will 
entitle  it  to  interfere  with  the  action  of  the  board  of  electrical 
control  in  either  authorizing  the  transfer  of  the  subways  from 
one  company  to  another,  or  from  entering  into  a  contract  with 

30Annstrong    v.    Grant,    56    Hun  "     ••i2  Laws  of   1887.   chap.   716. 

(N.  Y.),  226,  3  Am.  Elec.  Cas.  1.32.  as  Henry    v.    Board    of    Electrical 

9  N.  Y.  Siipp.  388.  Control    (N.    Y.    Super.    Ct..    1891), 

31  Armstrong   v.    Grant,    .56    Hun  3     Am.     Elec.    Cas.    141,    and    note 

(N.  Y.),  226.  3  Am.  Elec.  Cas.  1.32,  therein. 
9   N.   Y.   Supp.   388. 
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another  comjDany  for  the  extension  of  existing  subways  or  con- 
struction of  new  ones.^'*  An  electrical  subway  company  which 
has  been  granted  the  right  to  construct  subways  in  certain 
streets,  but  which  has  no  exclusive  right,  either  by  contract  or 
statute,  to  require  all  electrical  wires  to  be  placed  in  its  subways, 
cannot  enjoin  the  maintenance  of  electrical  wires  in  such  streets, 
not  placed  in  its  subways,  in  violation  of  the  laws  relating  to 
electrical  conductors. ^^  Where  a  city  enters  into  a  contract 
conferring  upon  an  electrical  subway  company  the  right  to  con- 
struct subways  in  the  streets,  and  to  let  space  therein  to  com- 
panies operating  electrical  conductors,  such  contract  will  confer 
no  exclusive  right  upon  such  company  to  construct  and  main- 
tain subways,  where  it  expressly  provides  that  the  right  of  the 
city  to  enter  into  any  other  contract  for  the  construction  of  sub- 
ways is  not  to  be  prejudiced  thereby,  and  that  nothing  in  the 
contract  shall  be  ctmstrued  as  granting  exclusive  privileges. ^^ 

§  428a.  Title  to  conduits  and  manholes  —  Recovery  by  com- 
pany for  injury  to  manhole. —  Conduits,  wires  and  manholes 
which  are  placed  under  and  in  the  streets  of  a  city,  pursuant  to 
authority  granted  to  an  electrical  corporation,  are  the  property 
of  the  company  placing  them  there,  subject  to  the  easement  of 
the  public  to  use  the  streets  as  a  thoroughfare  and  to  regulation 
by  the  municipal  authorities.  This  principle  has  been  applied 
in  an  action  by  electric  companies  for  damages  for  injuries 
caused  to  a  manhole  by  negligently  and  recklessly  driving  a 
wagon  containing  a  great  and  uncommon  load  across  it,  and  it 
was  decided  that  as  plaintiff's  manhole  was  put  down  by  au- 
thority, an  action  arose  in  their  favor  if  it  was  tortiously 
broken.''^  As  to  the  question  of  title  to  the  manhole,  it  was 
said  in  this  case :  "  It  would  be  as  reasonable  to  say  that  the 
rails  and  wires  of  an  electric  railway  company,  when  laid  on 
and  over  the  surface  of  a  street  by  municipal  authority,  belong 
to  the  municipality,  and  cease  to  belong  to  the  railway  company. 

34  Manhattan  Elec.  L.  Co.  v.  Broadway  &  S.  A.  R.  Co..  l.)9  N. 
Grant,   31    N.  Y.   St.   R.  254.  Y.,  555,  54  N.  E.  1092,  affg.  87  Hun 

35  Empire  City  Subway  Co.  v.  (N.  Y.),  279,  .33  X.  Y.  St.  R.  1055. 
Broadway  &  S.  A.  R.  Co..  1.59  N.  3- Missouri  Edison  Electric  Co.  v. 
Y.,  555,  54  N.  E.  1092,  affg.  87  Hun  Weber.  102  Mo.  App.  95.  76  S.  W. 
(N.  Y.),  279.  33  N.  Y.  St.  R.  10-55.  7.36,  8  Am.  Elec.  Cas.  923. 

•''«  Empire    City    Subway     Co.    v. 
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The  manhole  in  all  its  parts  belonged  to  the  plaintiffs.  Plain- 
tiffs paid  the  cost  of  building  it,  are  obliged  to  keep  it  in  repair, 
and  are  plainly  recognized  and  designated  in  the  ordinances  as 
its  owner.  *  *  *  While  the  wisdom  of  allowing  private 
corporations  or  individuals  to  occupy  city  streets  with  their 
property  may  be  a  matter  of  serious  public  concern,  if  they  are 
allowed  to  do  so  their  property  in  the  streets  is  entitled  to  the 
same  protection,  neither  more  nor  less,  that  it  would  enjoy  if 
the  city  itself  owned  it."  ^^  And  upon  the  question  of  a  right 
to  recover  for  an  injury  to  the  manhole  the  court  declared: 
"  We  know  no  rule  which  denies  a  municipality  the  same  right 
to  sue  for  damages  to  its  property  an  individual  has,  or  as 
much  right  to  sue  for  damages  to  highway  property  due  to  a 
tort  as  for  damages  to  any  other  property.  Undoubtedly  a 
city  has  the  right  *  *  *  to  recover  compensation  for  in- 
jury done  to  its  highways  by  carelessness  or  wantonness;  and 
on  the  same  principle,  if  it  lawfully  permits  private  property  to 
be  placed  and  kept  on  a  highway,  and  this  property  is  damaged 
while  there  by  carelessness,  the  owner  has  like  redress."  ^^ 

§  429.  Removal  of  wires  from  elevated  railway. —  The  ques- 
tion as  to  whether  the  legislature  has  power  to  compel  com- 
panies maintaining  their  wires  upon  elevated  railway  structures 
which  are  independent  post  roads  of  the  United  States,  to  re- 
move their  wires  from  such  structures,  and  place  them  beneath 
the  surface  of  the  streets,  has  been  spoken  of  in  one  case,  but 
in  that  instance  no  decision  was  given  as  to  this  point,  al- 
though the  court  inclined  to  the  opinion  that  a  statute,  in  so 
far  as  it  attempted  to  do  this,  would  be  nugatory.  The  court 
said  in  this  connection :  "'  There  is  serious  doubt  whether  the 
powers  conferred  by  these  statutes  are  not  nugatory  to  the 
extent  that  they  permit  the  complainant  to  be  deprived  of  its 
right  to  maintain  and  operate  its  wires  upon  the  structures  of 
the  elevated  railway.  That  railway  is  an  independent  post 
road  of  the  United  States,  in  legal  contemplation,  carved  out  of 
the  streets  upon  which  its  structures  are  erected ;  and  State 
legislation,  under  whatever  power  it  may  be  classified,  is  im- 
potent to  destroy  the  privilege  given  by  the  act  of  Congress. 
The  power  to  remove  the  wires  altogether  from  these  struc- 

38  Per   Goode,   J.  39  Per   Goode,   J. 

706 


SUBWAYS    AND    CONDUITS.  §  430 

tures,  and  to  refuse  to  permit  them  to  be  kept  there  under  any 
circumstances,  is  not  regulation,  but  equivalent  to  a  complete 
denial  of  the  privilege.  *  *  *  Whether  this  conclusion  is 
sound  or  not,  inasmuch  as  the  maintenance  of  the  wires  of  the 
complainant,  upon  the  structures  of  the  railway  company,  is 
not  at  present  attended  with  any  public  inconvenience,  and  the 
question  is  one  of  sufficient  novelty  and  importance  to  be  con- 
sidered by  the  court  of  last  resort,  any  doubt  should  be  resolved 
in  favor  of  the  complaint,  for  the  purpose  of  its  temporary 
protection."  ^^ 

§  430.  Subways  —  Occupation  of  space  in  —  Refusal  to  pay 
rent  for. —  The  relation  between  a  company  occupying  space  in 
subways  for  its  wires,  and  paying  a  fixed  rental  therefor,  and 
the  corporation  from  which  it  rents  such  space,  is  that  of  li- 
censee and  licensor.  Though  there  may  be  no  express  agree- 
ment to  pay  a  stipulated  sum  as  rental,  yet,  if  an  electrical 
company  with  knowledge  of  the  prices  charged  for  space  in  such 
subways,  makes  application  for  space  for  its  wires,  and  is 
granted  the  privilege  of  occupying  certain  ducts  or  con- 
duits therein,  and,  in  pursuance  of  such  grant,  proceeds  to  and 
does  occupy  them  with  its  wires,  this  will  amount  to  a  contract 
to  pay  the  fixed  rental  therefor.  In  either  case  the  permission 
to  occupy  the  space  is  subject  to  the  obligation  on  the  part  of 
the  electrical  company  to  pay  rent  for  the  same,  and  a  refusal 
on  its  part  to  pay  for  the  space  occupied  will  operate  to  termi- 
nate the  agreement,  and  the  right  to  continue  its  business  by 
means  of  these  subways  ends.  The  subway  company,  under 
such  circumstances,  is  entitled  to  possession  of  the  space  occu- 
pied. Since  a  possessory  action  cannot  be  maintained  to  recover 
possession  of  the  sj^ace,  as  interest  in  real  estate,  the  occupation 
of  the  electrical  company  not  being  such  an  interest  nor  to  re- 
cover possession  as  personal  property,  the  subway  company  is 
not  limited  to  an  ordinary  action  for  the  recovery  of  money,  but 
may,  after  reasonable  notice  to  the  electrical  company  to  remove 
its  wires,  and  on  non-compliance  with  such  notice,  cut  and  re- 
move such  wires  itself.  ^^ 

40  Western     Un.     Teleg.     Co.     v.  L.  Jour.  105,  2  Am.  Elec  Cas.  195, 

Mayor    of    Citj    of    New    York,    38  per  Wallace,  J. 

Fed.    552.    2    Inter.    St.    Com.    Rep.  4i  Brush  Elec.  Illura.  Co.  v.  Cou- 

533,  3  L.  R.  A.  449.  6  Rv.  &  Corp.  sol.  Teleg.   &  Elec.   Subway  Co..   fiO 
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§  430a.  Right  of  electrical  company  to  use  of  conduits  owned 
by  municipality. —  Where  authority  is  conferred  upon  a  mu- 
nicipality to  create  an  electrical  commission  which  shall  be 
vested  with  power  to  construct  and  maintain  conduits  and  to 
rent  space  therein  to  such  applicants  as  have  complied  with  con- 
ditions and  regulations  prescribed  by  the  ordinance  creating  the 
commission,  and  the  charter  of  the  city  provides  as  to  the 
manner  of  granting  a  franchise  to  use  the  streets,  either  above 
or  below  the  surface  thereof,  such  ordinance  presupposes  that 
an  applicant  for  space  in  the  conduits  has  already  obtained  the 
right  to  use  the  streets,  either  from  the  proper  State  or  local 
authorities,  and  the  provision  in  the  ordinance  as  to  renting 
space  in  the  conduits  does  not  of  itself  constitute  a  gi-ant  to  any 
one  who  may  apply  of  the  right  to  use  the  same  upon  payment 
of  the  rental  established  by  the  commission.  Tn  such  a  case  the 
obtaining  of  a  franchise  in  the  manner  prescribed  is  a  pre- 
requisite to  the  right  to  the  use  of  the  conduits. "^^ 


Hun  (N.  Y.),  446.  39  N.  Y.  St.  K. 
538,  15  N.  Y.  Supp.  477,  3  Am. 
Elec.  Cas.  150.  In  this  case  an 
electric  light  company  had  contin- 
ued in  possession  of  space  in  the 
subways  for  a  considerable  period. 
It  had  entered  into  possession  after 
application  for  space  and  knowl- 
edge of  the  rental  charged.  The 
refusal  to  pay  rent  was  based  on 
the  ground  that  the  sum  charged 
was  excessive.  It  was  held  that  in 
case  the  company  considered  the 
rent  excessive,  it  should  have  avail- 
ed itself  of  the  provision  in  the 
statute  making  subway  commis- 
sioners arbiters  in  case  of  disagree- 
ment as  to  rentals.  It  was  also 
held  that  the  fact  that  the  company 
was  compelled  to  remove  its  wires 
from  the  surface  of  the  streets  and 
place  them  underground  did  not  af- 
fect the  respective  rights  of  the 
parties.  The  court  refused  to  grant 
an  injunction,  holding  that  the 
company    had    no    standing    in    th« 


present  action  in  a  rourt  of  equity, 
but  if  the  subway  company  ex- 
ceeded its  legal  rights  the  former 
had  a  complete  remedy  at  law. 

*2PurneIl  v.  McLane,  98  Md. 
589,  56  Atl.  830,  8  Am.  Elec.  Cas. 
55.  The  court  in  this  case  referred 
to  the  various  provisions  of  the 
charter  as  to  the  granting  of  a 
franchise  and  said :  "  None  of  the 
preliminaries  prescribed  by  the  sec- 
lions  to  which  we  have  referred 
have  been  complied  with,  and  with- 
out such  compliance  the  appellant 
has  no  more  right  to  demand,  and 
the  appellees  have  no  more  right 
or  power  to  grant,  the  use  of  the 
city's  conduits,  than  if  the  power 
and  right  had  been  expressly  re- 
served to  the  Legislature  alone. 
This  construction  is  not  merely 
technically  and  logically  correct. 
It  is  just  and  equitable  both  to  the 
taxpayers  and  to  the  appellant," 
per  Pearce,  J. 
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§  431.  Subway  inadequate  —  Limited  consent  to  use  of  over- 
head wires  —  Effect  of. —  Limited  consent,  given  by  the  board 
of  electrical  control  in  Xew  York  city,  to  the  maintenance  of 
overhead  wires,  owing  to  inadequacy  in  the  subways  at  the  time 
of  giving  notice  to  remove  surface  wires,  will  not  ripen,  by  use, 
into   an   absolute   right   or   franchise    to    maintain    overhead 


wires, 


'?  43 


§  431a.  Power  of  municipality  to  compel  placing  of  wires  in 
conduit  used  for  other  wires  —  Where  impracticable.  Though  a 
municipality  may  have  the  power  to  require  an  electrical  com- 
pany to  remove  its  poles  and  wires  from  the  streets  and  place 
them  in  conduits,  such  power  must  be  exercised  with  a  due 
regard  for  the  rights  possessed  by  the  company  by  virtue  of  its 
franchise.  Such  a  company  cannot  be  compelled  to  place  its 
wires  in  a  conduit  constructed  and  maintained  by  another  com- 
pany under  a  contract  with  the  city  and  which  contains  wires 
charged  with  a  current  of  such  power  that  it  is  impracticable 
for  the  former  company  to  occupy  the  conduit,  as  such  a  re- 
quirement would  be  a  substantial  denial  of  the  right  to  exercise 
the  privilege  acquired  by  such  company  under  its  franchise. 
If,  however,  the  conduit  in  existence  is  adequate  and  conven- 
ient for  the  additional  wires  and  is  suitable  for  the  use  of  such 
wires  the  municipality  may  require  that  they  be  placed  in  the 
conduit  already  in  existence,  and  permission  to  construct  an 
additional  conduit  may  be  refused  where  the  additional  one 
would  greatly  and  unnecessarily  inconvenience  the  public.'^'* 

§  432.  Location  of  subway  —  Not  conclusive  —  Interference 
— Injunction. —  A  subway,  permission  for  the  construction  of 
which  has  been  obtained  from  the  proper  local  authorities, 
should  be  so  located  as  to  avoid  unnecessary  interference  with 
access  to  other  subways  owned  by  other  companies.  So,  where 
the  location  of  a  subway,  as  designated  by  the  commissioner  of 
public  works,  was  directly  over  another  subway,  and  if  so  con- 
structed it  would  interfere  with  access  thereto  it  was  held  that 

*3  Electric   Power   Co.   v.   City   of  phone   Co.,    52    App.    Div.    (N.   Y.) 

Xew  York,  60  N.  Y.  St.  R.  590.  29  6,  64  N.  Y.  Supp.  804,  7  Am.  Elec. 

Misc.    (X.   Y.)    48.  Cas.   211. 

44  City  of  Rochester  v.  Bell  Tele- 
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where  there  was  ample  room  for  the  proper  construction  of  the 
subway  on  either  side  of  the  existing  one,  the  action  of  the 
commissioner  in  so  locating  it  was  not  conclusive,  where  the 
franchise  of  the  earlier  company  was  granted  in  consideration 
of  the  use  to  the  city  of  one  of  the  ducts  in  such  subway  for 
city  wires,  thus  creating  a  contract  which  the  municipality 
could  not  violate.  Accordingly,  an  injunction  restraining  such 
construction  was  granted,  pending  suit.'*^ 

§  433.  New  Jersey  Subways  Act  —  Construction  of. —  The 
New  Jersey  Act  of  1892,'*^  in  regard  to  the  placing  of  electrical 
conductors  underground,  and  providing  for  the  creation  of  a 
State  Board  of  Commissioners  of  Electrical  Subways,  does  not 
confer  upon  the  board  power  to  grant  franchises,  but  rather 
the  power  to  control  and  regulate  franchises  already  gTanted 
by  other  competent  authority.  This  construction  of  the  act 
was  declared,  in  a  case  where  consent  to  erect  poles  and  wires 
for  a  street  railway  had  been  granted  by  the  board  of  commis- 
sioners, but  it  appeared  that  the  ordinance  authorizing  the  use 
of  electricity  and  under  which  the  company  received  its  right 
to  use  such  motive  power  had  been  decided  to  be  illegal. "^^  In 
a  case  which  came  before  the  courts  shortly  prior  to  the  above, 
an  application  was  made  by  a  street  railway  company  for  an 
injunction  restraining  an  abutting  owner  from  cutting  the  wires 
of  the  company.  The  act  above  referred  to  required  consent 
of  the  board  of  commissioners  to  the  stringing  of  electrical 
wires.  It  did  not  appear  that  such  consent  had  been  obtained. 
The  court  held  that  if  it  was  even  doubtful  whether  the  act 
was  constitutional  or  whether  it  applied  to  complainant,  it  was 
fatal  to  the  application.^^ 

45  Western  Un.  Teleg.  Co.  v.  Syr-  47  Trustees  of  Presbyterian 
acuse  (N.  Y.  Sup.  Ct.),  53  N.  Y.  Church  v.  State  Board  of  Commis- 
Supp.  690,  24  Misc.   (N.  Y.)    338.  sioners    of    Electrical    Subways,    55 

46  Act  of  March  10,  1892,  Pamph.  N.  J.  L.  436,  4  Am.  Elec.  Cas.  135, 
L.,  p.  78.    By  the  Laws  of  N.  J.  of  27  Atl.  809. 

1896,  chap.  189,  §§   1,  2,  3,  p.  322,  48  Paterson    Ry.    Co.    v.    Grundy, 

electric  light,  heat  and  power  com-  51  N.  J.  Eq.  213,  4  Am.  Elec.  Cas. 

panics   may    lay   pipes    or    conduits  173,    26   Atl.    788.      Order   to   show 

in   streets   for  its  wires,   subject  to  cause  was  discharged, 
certain   regulations  as   to  obtaining 
consent  and  laying  of  pipes. 

-710 


SUBWAYS    AND    CONDUITS.  §§  434,  435 

§  434.  Underground  wires  —  Subject  to  regulation  —  Police 
power. —  A  grant  of  the  right  to  lay  underground  wires  is  sub- 
ject to  such  reasonable  regulations  as  the  city,  in  the  exercise 
of  its  police  power,  may  deem  will  best  subser^^e  the  public 
safety  and  convenience.^^  And  where  a  corporation  is  released 
from  certain  requirements  which  are  inconsistent  with  its  char- 
ter as  to  the  laying  of  wires  under  the  surface  of  streets,  such 
release  will  not  operate  to  relieve  it  from  lavt'ful  police  regula- 
tions imposed  by  the  city.^*^ 

§  435.  Underground  wires  —  District  of  Columbia  —  Powers 
of  commissioners. —  The  fact  that  an  electrical  company  is  au- 
thorized to  extend  its  system  of  underground  wires  and  con- 
duits subject  to  such  regulations  as  may  be  imposed  by  a  board 
of  commissioners,  is  not  an  authorization  of  an  extension 
through  such  streets  as  the  company  may  select,  leaving  to  the 
commissioners  the  power  only  of  regulating  the  manner  of 
laying  such  wires,  and  of  constructing  the  conduits.  ^^  Under 
the  Appropriation  Act  of  the  District  of  Columbia,  and  the 
Simdry  Civil  xVppropriation  Act  of  Jime  11,  1896,  authorizing 
the  extension  of  the  electric  light  service  to  places  not  previ- 
ously lighted  by  such  means,  and  having  no  undergound  wires, 
and  providing  that  the  current  furnishing  such  light  shall  be 
supplied  entirely  by  means  of  wires  placed  under  the  surface 
of  the  streets,  the  commissioners  of  such  District  have  implied 
power  to  permit  the  laying  of  underground  wires.  ^^  And  this 
power  was  held  not  confined  to  the  granting  of  a  permit  to  the 
company  furnishing  electric  light  service  at  the  time  and  which 
had  laid  wires  under  the  surface  of  streets  for  that  purpose.^ ^ 
In  the  Appropriation  Act  of  the  District  of  Columbia,  referred 
to  above,  providing  for  the  extension  of  electric  light  service,  the 

*9  Missouri,    Laclede    Gas    L.    Co.  United    States    Elee.    Lighting    Co., 

V.  Murphy,   170  U.   S.   78,  18   Sup.  26  Wash.  L.  Repr.  19. 

Ct.  Repr.  505.  ^''  United   States   Elec.    L.   Co.   v. 

50  Missouri.  Laclede  Gas  L.  Co.  Ross  (D.  C),  24  Wash.  L.  Repr. 
V.  Murphy,  170  U.  S.  78,  18  Sup.  775;  appeal  denied,  24  Wash.  L. 
Ct.  Repr.  505.     The  subject  of  reg-  Repr.  838. 

ulation    of    wires    is    treated    else-  53  United   States    Elec.   L.   Co.    v. 

where   see  chaps.  XIV,  XXI,  herein.       Ross    (D.   C),    24   Wash.   L.   Repr. 

51  Potomac    Elec.    Power    Co.    v.       775 ;    appeal    denied,    24    Wash.    L. 

Repr.  838. 
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words  "  in  these  streets  now  lighted  with  electric  arc  lights  in 
the  city  of  Washington,  and  for  necessary  extension  of  such 
service,"  are  construed  as  not  limiting  such  extension  to  streets 
already  lighted,  but  as  conferring  upon  the  commissioners  of 
the  District  power  and  discretion  to  designate  what  streets  such 
lighting  shall  be  extended  to.'^'* 

§  435a.  Order  to  remove  conduits  —  Failure  to  obey  — 
Power  of  authorities  to  remove. —  Where  by  statute  power  is 
conferred  upon  a  transit  commission  to  order  the  removal  or 
relocation  of  a  conduit  which  is  deemed  to  interfere  with  the 
construction  of  a  subway  and  that  the  person  or  persons  own- 
ing the  same  shall  comply  with  such  order,  the  one  to  whom 
such  an  order  is  given  is  obligated  to  obey  and  upon  his  failure 
to  do  so,  the  conduit  may  be  removed  by  the  commission  and  the 
cost  of  the  removal  recovered  from  the  owner  thereof.  ^^ 

§  436.  Permission  to  lay  wires  under^ound  —  Missouri  — 
Maryland  —  Pennsylvania  —  Canada. —  Where  by  statute  a  cor- 
poration is  authorized  to  construct  a  subway  beneath  the  sur- 
face of  the  streets,  upon  obtaining  consent  from  the  city,  a 
grant  by  the  city  of  the  right  to  construct  such  subway  is  an 
act  by  the  city  in  its  proprietary  capacity,  and  does  not  misap- 
propriate the  streets  or  any  part  thereof.^*^  So  where  the  de- 
partment of  public  works  and  safety  of  a  city  is  vested  with 
power  to  permit  the  erection  of  telephone  poles,  a  resolution 
of  the  city  council,  directing  that  no  permits  shall  be  granted 
by  this  department  for  the  laying  of  underground  wires  or  the 
erection  of  terminal  poles,  unless  an  ordinance  has  been  passed 
authorizing  such  construction,  is  inoperative  being  beyond  the 
province  of  such  council. ^^  And  though  a  telephone  company 
of  the  city  of  Philadelphia  may  be  authorized  by  an  ordinance 
to  erect  poles  in  connection  with  its  underground  trolley  sys- 
tem, yet  this  grant  is  subject  to  the  issuance  of  a  permit  by  the 

54  United  States  Elec.  L.  Co.  v.  se  State,  National  Subway  Co.  v. 
Eoss  (D.  C),  24  Wash.  L.  Repr.  St.  Louis,  145  Mo.  551,  46  S.  W. 
775,    appeal    denied,    24    Wash.    L.       981,  42  L.  R.  A.   113. 

Repr.  838.  57  Com.,  Bell  Teleph.  Co.  v.  War- 

55  City  of  Boston  v.  Boston  Elec.  wick,  185  Penn.  St.  623,  40  Atl.  93. 
L.    Co.,    180   Mass.    516,    62    N.    E. 

978. 
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director  of  public  safety,  and  to  the  exercise  of  reasonable  po- 
lice regulations.^^  Under  the  Maryland  acts  ^^  it  was  made  a 
prerequisite,  in  the  city  of  Baltimore,  to  the  issuance  of  a  per- 
mit to  open  the  streets  for  the  purpose  of  constructing  conduits 
for  electric  light  wires  than  an  ordinance  should  be  passed  au- 
thorizing the  construction  of  such  conduits.^*'  And  where  such 
an  ordinance  has  been  passed  and  accepted  and  acted  upon 
by  the  company,  and  all  the  conditions  imposed  have  been  com- 
plied with,  the  right  of  the  company  is  in  the  nature  of  a  con- 
tract, and  not  a  mere  license,^  ^  and  the  company  will  be  entitled 
to  an  injunction  against  interference  by  the  municipal  authori- 
ties with  the  exercise  of  the  rights  so  acquired.*^  ^  Again,  if 
an  electrical  company  is  authorized  by  statute  to  lay  under- 
ground wires  upon  making  a  report  to  the  city  council  of  the 
proposed  work,  subject  to  the  right  of  such  council  to  supervise 
the  work,  and  the  manner  of  opening  the  streets  is  prescribed 
by  statute,  if  reasonable  notice  has  been  given  to  the  council 
by  the  coi*poration,  of  its  intention  to  lay  such  wires,  and  the 
council  takes  no  steps  in  consequence  of  such  notice,  it  has  no 


68  Com.,  Bell  Teleph.  Co.  v.  War- 
wick, 6   Penn.  Dist.  Rep.  473. 

59  Md.  Code,  art.  23,  §  111,  con- 
ferring electric  light  or  power  fran- 
chise upon  certain  companies,  but 
excepting  electric  light  companies 
from  incorporating  under  such  pro- 
vision to  operate  in  Baltimore. 
Md.  Acts  of  1890,  chap.  233, 
amending  foregoing  provision  and 
conferring  on  such  companies  in 
Baltimore  the  rights  and  privileges 
granted   therein. 

60  Edison  Elec.  Ilium.  Co.  v. 
Hooper,  85  Md.  110,  36  Atl.  113,  6 
Am.   Elec.   Cas.  8. 

61  Chesapeake  &  P.  Teleg.  Co.  v. 
Baltimore,  89  Md.  689,  43  Atl.  784. 

62  Chesapeake  &  Potomac  Teleph. 
Co.  v.  Baltimore,  90  Md.  638,  45 
Atl.  446.  7  Am.  Elec.  Cas.  151, 
wherein  the  court  says  that  it  en- 
tertains no  doubt  as  to  the  correct- 
ness of  the  decision  of  questions  of 


law  in  89  Md.  689,  cited  in  preced- 
ing note,  and  holding  that  where 
a  telephone  company  has  so  ac- 
cepted a  franchise  to  construct  a 
conduit  and  is  willing  to  construct 
it  in  accordance  with  the  condi- 
tions and  regulations  imposed  at 
the  time  of  the  granting  and  ac- 
ceptance of  the  franchise,  it  will 
be  entitled  to  such  an  injunction. 
It  is  incumbent  upon  the  com- 
pany, where  it  seek  the  interven- 
tion of  the  court  to  enjoin  inter- 
ference by  the  municipality  with 
the  exercise  of  its  franchise  rights, 
to  show  that  it  has  performed  the 
obligations  imposed  on  it  by  the 
ordinance  and  ail  that  the  contract 
requires  to  be  done  on  the  part  of 
the  company.  Baltimore  v.  Chesa- 
peake &  Potomac  Teleph.  Co.,  92 
Md.  692,  48  Atl.  465,  7  Am.  Elec. 
Cas.    158. 
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further  power  to  interfere  with  the  execution  of  the  work.^^ 
In  Pennsylvania,  under  the  general  powers  given  to  cities  by 
statute/^^  to  regulate  the  use  of  streets,  it  is  held  that  cities  of 
the  third  class  are  empowered  to  construct  conduits  for  electrical 
wires.^^  Where  an  electrical  company  has  a  clear  legal  right 
to  lay  its  wires  under  the  surface  of  city  streets,  subject  to 
consent  from  the  local  authorities,  mandamus  is  the  proper  legal 
remedy  to  compel  such  authorities  to  take  action  in  reference 
to  the  issuance  of  a  permit.^^  In  such  a  proceeding  allegations 
in  reference  to  another  ordinance,  by  which  rights  have  been 
granted  to  other  companies,  are  held  to  be  immaterial  and  re- 
dundant.^"^ 

§  436a.  Permission  to  place  wires  in  conduits  —  When  may 
be  revoked. —  Where  it  is  provided  by  ordinance  that  telegraph, 
telephone  and  electric  light  companies  may  lay  wires  under 
the  streets  of  a  city  and  that  such  a  company  shall  remove  its 
conduits  whenever  directed  so  to  do  by  the  city  council,  the  com- 
pany does  not  acquire  a  right  of  property  in  the  street  which 
cannot  be  discontinued  and  appropriated  to  another  public  use 
without  compensation,  but  only  a  right  to  use  the  streets  in 
the  manner  specified  which  is  subject  to  revocation,  and  a 
statute  providing  for  the  removal  of  electrical  appliances  from 
the  streets  and  that  the  companies  shall  have  the  right  either 
to  remove  the  same  or  to  put  them  in  underground  conduits 
which  are  to  be  constructed  under  regulations  does  not  confer 
a  franchise  which  includes  an  individual  right  of  property 
in  the  public  easement  and  in  such  a  case  it  is  decided  that 
the  right  so  reserved  may  be  exercised  either  by  the  munici- 
pality or  by  the  legislature.  Thus  it  has  been  so  held  in  Mass- 
achusetts in  a  case  where  permission  of  this  character  was 
given  by  ordinance  to  an  electric  light  company  to  lay  its  wires 
in  conduits,  and  subsequently  a  statute  was  passed  conferring 

63  Montreal  v.   Standard  L.  &  P.  ec  state,  National  Subway  Co.  v. 

Co.,    Law    Rep.    App.    Cas.     (1897)  St.   Louis,    145  Mo.   551,  46  S.   W. 

527,    77    Law    T.    Rep.    115,    66    L.  981,  42   L.  R.   A.    113;    Com.,  Bell 

Jour.   Q.   B.    (N.   S.)    113.  Teleph.  Co.  v.  Warwick    (C.  P.),  6 

64Penn.  Act  of  May  23,   1889.  Penn.  Dist.  Rep.  473. 

65  O'Brien    v.    Erie     (C.    P.),    7  67  state.  National  Subway  Co.  v. 

Penn.  Dist.  Rep.  491,  20  Penn.  Co.  St.   Louis,   145  Mo.   551,  46  S.  W. 

Ct.   337.  981,  42  L.  R.  A.  113. 

714 


SUBWAYS    AXD    CONDUITS.  §. -1:36a 

the  right  upon  a  terminal  company  to  acquire  a  portion  of 
certain  streets,  in  which  conduits  were  laid,  for  a  terminal 
station.^®  As  to  the  power  of  the  legislature  to  exercise  this 
right  of  revocation  it  was  said  in  this  case :  "  The  contention 
that  the  right  of  revocation,  reserved  bv  the  ordinances  and  the 
permit  to  the  city  council  cannot  be  exercised  by  the  Legislature 
is  without  foundation.  The  Legislature  is  the  supreme  au- 
thority in  regard  to  public  rights  in  the  streets  and  highways. 
This  reservation  of  a  right  of  revocation  was  a  limitation  of  the 
plaintiff's  right  to  continue  its  peculiar  use  of  the  street  as  one 
of  the  public  by  the  maintenance  of  a  conduit,  and  it  was  a  part 
of  the  regulation  of  the  rights  of  all  the  public.  The  reserva- 
tion to  the  city  council  was  to  that  body  as  a  representative  of 
the  public,  and  not  to  it  in  a  narrow  or  individual  sense.  The 
Legislature  could  at  any  time  supersede  the  city  council  in 
the  exercise  of  its  powers,  and  could  do  anything  that  ought 
to  be  done  in  regard  to  this  public  easement.  The  important 
fact  is  that  the  plaintiff  has  been  given  no  right  which  was  not 
subject  to  the  control  of  this  easement  by  the  proper  author- 
ities." ^®  xlnd  in  an  earlier  case  in  this  State  it  is  decided  that 
though  the  right  of  an  electrical  company  to  use  the  streets  for 
its  purpose  is  recognized  as  within  the  public  easement  which 
was  paid  for  in  assessing  damages  to  the  owner  when  the 
street  was  opened,  such  company  acquires  no  property  rights 
in  the  streets  by  virtue  of  the  fact  that  it  was  authorized  to 
construct  its  conduits  therein  by  statute  or  ordinances,  which 
clearly  do  not  purport  to  convej-  private  rights  of  property. 
In  this  case  it  was  decided  that  the  legislature  had  the  power  to 
close  the  street  at  any  time  and  that  though  some  of  the  prop- 
erty of  a  company  maintaining  conduits  in  the  street  might 
be  rendered  worthless  in  removing  it  yet  the  company  had  no 
property  rights  in  the  street  which  could  be  the  subject  of  an 
assessment  of  damages.''^ 

68  Boston  Electric  Light  Co.  v.  Co.  v.  Boston  Terminal  Co.,  182 
Boston  Terminal  Co.,  184  Mass.  Mass.  397,  65  N.  E.  835,  8  Am. 
566,  69  N.  E.  346,  8  Am.  Elec.  Cas.  Elec.  Cas.  132,  wherein  the  court 
50,  construing  in  St.  1896,  c.  516;  said:  "In  this  Commonwealth, 
St.   1894,  c.  454.  on   the   laying   out   or    construction 

69  Per  Knowlton,  J.  of  a  highway  or  public  street,  the 

70  Mew   England  Teleph.  &  Teleg.  fee    of    the    land     remains     in    the 
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§  436b.  Ordinance  granting  right  to  place  wires  under- 
ground—  Extent  of  right  acquired  as  to  space. —  Au  ordinance, 
not  purporting  to  grant  an  exclusive  right,  authorizing  an  elec- 
trical comi)any  to  place  its  wires  beneath  the  surface  of  a 
street,  should  be  construed  as  only  conferring  the  right  upon 
such  company  to  occupy  such  space  as  is  necessary  for  tlio 
wires  and  for  such  d(n-ices  as  may  be  required  to  protect  them 
from  injury  or  to  prevent  injury  to  the  property  or  person  of 
others  who  may  have  the  right  to  use  the  ground  beneath  the 
surface.  So  where  an  electric  company  was  authorized  by  or- 
dinance to  place  its  wire  beneath  a  w(»oden  sidewalk  which  was 
several  feet  above  the  ground  and  the  surface  of  the  abutting 
lot  and  the  sidewalk  cauglit  fire  and  a  person  was  injured 
in  endeavoring  to  discover  the  origin  of  the  fire,  the  court  said, 
in  affirming  a  judgment  for  damages  for  such  injury:  "The 
only  right  the  electric  company  had  under  the  ordinance  was  a 


landowner,  and  the  publie  acquire 
an  easement  in  tlie  street  for 
travel.  This  easement  is  held  to 
include  every  kind  of  travel  and 
communication  for  the  movement 
or  transportation  of  persons  or 
property  which  is  reasonable  and 
proper  in  the  use  of  a  public 
street.  *  *  ♦  Accordingly  it  has 
been  held  that  the  public  easement 
which  is  paid  for  in  assessing  dam- 
ages to  the  owner  includes  the  use 
of  the  street  for  horse  cars  and 
electric  cars,  for  wires  of  telegraph, 
telephone  and  electric  lighting  com- 
panies, and  for  water  pipes,  gas 
pipes,  sewers  and  such  other  simi- 
lar arrangements  for  communica- 
tion or  transportation  as  further 
invention  may  make  desirable. 
*  *  *  The  rights  in  the  streets 
which  are  so  exercised  or  enjoyed 
are  not  private  rights  of  property, 
but  are  a  part  of  the  public  rights 
which  are  shared  in  common,  al- 
though used  and  enjoyed  in  differ- 
ent ways  by  the  different  members 
of  the  public   who   pass  through   a 
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street  or  whose  property  is  carried 
through  it.  These  public  riglits  are 
primarily  subject  to  the  regulation 
and  control  of  the  Legislature 
which  represents  the  public.  This 
regulation  and  control  is  usually 
delegated  to  the  local  authorities 
by  general  laws,  and  some  times 
by  special  laws.  But  the  Legisla- 
ture remains  all  the  time  the  su 
preme  authority  in  regard  to  all 
public  rights  and  interests.  *  »  • 
Their  rights  in  connection  with  the 
rights  of  others  of  the  public  are 
subject  to  reasonable  regulation,  or 
even  to  termination  at  any  time, 
if  the  supreme  authority  acting  in 
the  public  interest  shall  so  deter- 
mine. It  follows  that  they  have 
no  rights  of  property  in  the  street, 
and  their  structures  that  were  built 
therein  were  personal  property 
which  they  had  a  right  to  remove, 
and  which  could  not  be  the  sub- 
jects for  the  assessment  of  dam- 
ages under  statutes  of  this  kind," 
per  Knowlton,  J. 


SUBWAYS   AND    CONDUITS.  §  437,  437a 

right,  to  place  its  wire  under  the  sidewalk.  It  was  entitled  to 
permanently  occupy  no  more  space  for  that  purpose  than  was 
necessary  for  the  wire  and  any  devices  used  to  protect  the 
wire  and  to  keep  persons  from  coming  in  contact  therewith.  It 
had  no  right  or  permission  to  occupy  the  whole  of  the  space 
under  the  sidewalk  where  the  accident  occurred."  '^ 

§  437.  Subways  —  Public  grounds  —  Massachusetts. —  The 
question  as  to  the  right  of  a  company  to  enter  upon  the  public 
squares,  commons  or  grounds  of  a  city  for  the  purpose  of  con- 
structing a  subway  arose  in  a  Massachusetts  case.  In  this  ease 
it  appeared  that  there  was  an  act  in  this  State '^^  restricting 
highways,  street  railways  and  corporations  of  a  like  nature 
from  entering  upon  public  connnons  or  parks.  By  an  Act  of 
1894  "^'^  the  construction  of  a  subway  in  the  city  of  Boston  was 
authorized.  The  company  claimed  under  this  act  that  it  had 
the  right  to  enter  upon  the  ])ublic  garden  of  the  city,  and  it 
was  held  that  under  the  provisions  of  the  statute  it  had  such 
right,  and  that  the  act  restricting  companies  from  such  entry 
was  modified  to  this  extent.  It  was  also  hold  that  the  objec- 
tion that  by  the  act  public  grounds  were  authorized  to  be  used 
for  the  constniction  of  a  subway  for  the  transportation  of  pas- 
sengers without  compensation,  was  sufficiently  ansM-ered  by  the 
fact  that  the  legislature  had  passed  such  statute,  and  that  it 
had  been  accepted  by  a  majority  of  the  voters  of  the  city.'* 

§  437a.  Subways  —  Rights  of  prior  occupant. —  Where  an 
electrical  company  is  granted  a  franchise,  which  expressly  pro- 
vides that  it  is  not  exclusive  and  reserves  all  rights  and  priv- 
ileges not  specifically  given,  to  construct  and  maintain  a  sub- 
way in  the  streets  for  the  purpose  of  placing  its  wires  therein, 
no  right  is  thereby  conferred  upon  it  to  dictate  what  other  struc- 
tures may  be  placed  beneath  the  surface  of  the  street  or  where 

71  Commonwealth  Electric  Co.  v.  Examine  Browne  v.  Turner,  174 
Melville,  210  111.  70,  70  N.  E.  10,  Mass.  150,  54  N.  E.  510,  as  to  au- 
affg.  110  111.  App.  242,  per  Scott,  J.  thority  of   Rapid   Transit    Commis- 

72  Mass.  Pub.  Stat.,  chap.  54,  §  sion  to  construct  tunnels  for  rail- 
13.  way    tracks     for     connection     with 

73  Mass.   Stat.    1894.  chap.   548.  subways  under  Mass.  Laws  of  1894, 
T4  Prince    v.    Crocker.    166    Mass.       chap.  548. 

347,  44  N.  E.  446,  32  L.  R.  A.  610. 
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thej  shall  be  placed.  It  may  demand  that  its  structure  shall 
not  be  unreasonably  interfered  with  but  it  can  not  prevent 
the  use  of  the  street  for  a  similar  purpose  by  another  company 
though  such  use  may  involve  some  expense  and  inconvenience 
to  it,  provided  access  to  its  line  is  left  open,  and  the  oper- 
ation thereof  is  not  interfered  with.  So  in  a  case  where  a  com- 
pany operating  under  such  a  franchise  sought  to  restrain  an- 
other company  from  using  and  iiiainfainiiig  another  subway 
in  the  same  street  the  court  said:  ''  The  i)laintitf  took  nothing 
by  its  grant  but  what  was  expressly  given,  or  necessarily  in- 
volved in  what  was  expressly  given.  There  is  nothing  in  its 
franchise  to  prevent  the  city  frt»m  laying  a  subway  on  any 
side  of  the  plaintiff's  subway  and  immediately  adjoining  it, 
or  from  authorizing  some  other  corporation  to  do  it.  If  the 
city,  which  has  control  of  the  streets  both  above  and  below 
the  surface,  sees  fit  to  economize  space  with  reference  to  the 
wants  of  the  future,  it  has  a  right  to  do  so  and  for  this  purpose 
to  place,  or  authorize  another  corporation  to  place,  conduit 
lines  so  near  that  of  the  plaintiff'  as  to  make  access  somewhat 
inconvenient  and  expensive.  The  city  cannot  destroy  the 
plaintiff's  line  nor  prevent  reasonable  access  to  it,  but  it  is 
not.  obliged  to  consult  the  mere  convenience  of  the  plaintiff, 
nor  study  to  save  it  from  expense  to  the  detriment  of  the  public. 
In  other  words  the  plaintiff  may  make  a  reasonable,  but  not  an 
unreasonable  use,  of  the  right  granted.  While  the  city  could 
not  grant  to  another  the  right  to  use  the  same  space  occupied 
by  the  plaintiff's  line,  it  could  authorize  the  use  of  any  other 
space,  provided  access  to  the  line  was  left  open,  even  if  it 
were  less  convenient  and  more  expensive."  "^^ 

7.6  Western    Union    Tolcg.    Co.    v.       Y.    325.    331,    70    N.    E.,    866,    per 
Syracuse  Elec.  L.  &  P.  Co.,  178  N.      Vann,  J. 
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TITLE  V. 

MAINTENANCE,    OPERATION    AND    MANAGEMENT 
—  DUTIES  AND  LIABILITIES. 


CHAPTER  XXI. 
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§  438.     Duty    of    companies    main-       §  445b. 
taining     electrical    appli- 
ances in  streets. 
438a.  Degree  of  care  varies. 
438b.  Duty  to  make  inspection.  445c. 

439.  Motive     power     —     Street 

raihvaj's. 

440.  Motive  power   —  Right  to  445d, 

use    electricity  —  Charter 
and  statutes  silent  as  to. 

441.  Delegation  of  power  to  city  445e. 

as     to     street     railroads 

silent  as  to  motive  pow-  445f. 

er. 

442.  Statutory   provisions    as   to  445g. 

motive     power    —     Con- 
struction of. 

443.  Change  of  motive  power. 

444.  Change  of  motive  power  —  445h. 
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Mandamus  to   compel    is- 
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444a.  Right  of  steam   railroad  to 

use   electricity  as    a    mo-  447. 

tive  power. 

445.  Insulation   of   wires. 

445a.  Non-compliance    with    ordi- 
nance   requiring   "  water-  448. 
proof"       insulation     — 
Negligenca  —  Contact  of          449. 


Duties  and  liabilities  to 
patrons  generally  — 
Wiring  and  fixtures  in 
buildings. 

Where  wiring  not  done  or 
fixtures  not  installed  uy 
company. 

Injuries  caused  by  excess- 
ive voltage  conveyed  into 
buildings. 

Same  subject  —  Defect  or 
break    in    transformer. 

Injuries  caused  by  atmos- 
pheric  electricity. 

Discontinuance     of     service 

—  Removal  of  appliances 

—  Wires    left    in    build- 
ing. 

Eff"ect  of  stipulation  in 
contract  relieving  com- 
pany from  liability. 

Wires  on  buildings  and 
roofs  —  Insulation  of. 

Wires  over  roof  —  The 
same  structure  —  Differ- 
ent companies  —  Duty  to 
insulate. 

Wires  over  roofs  —  Ordi- 
nance as  to. 

Same  polee  used  by  differ- 
ent companieB  —  Duties 
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to   each   other  —  Insula- 
tion of  wires. 
§  449a.  Contact    of     wires  —  Duty 
of  companies  to  prevent. 

450.  Fallen  or  broken  wires. 

451.  Fallen    or    broken    wires  — 

Liability    of   city   for. 

452.  Cutting    of    wires    —    Fire 

department  —  Negli- 
gence of  city  in  not  re- 
moving. 

453.  Broken    wires    —    Thunder 

storms. 

454.  Melting   of   fuse   at   power- 

house —  Notice  that 
wires  are  either  broken 
or   crossed. 

455.  Breaking  of  poles. 

456.  Fall  of  insulators. 

457.  Falling   of   electric   lamp. 

458.  Maintenance         of        wires 

across   railroad   tracks. 

459.  Removal  of  wires  of  anoth- 

er company  from  fixtures 
and  poles  —  Trespass  — 
Conversion. 

460.  Electric    Railway   —  Duty 

to  use  new  appliances. 

461.  Electric   cars   crossing   rail- 

road tracks  —  Duty  — 
Negligence. 

462.  Electric  cars  —  Duty  when 

crossing  streets. 
462a.  Cutting     of     fire     hose     by 
street  car  —  Liability  of 
company. 

463.  Rate  of  speed. 

464.  Rate     of     speed.    —     Ordi- 

nances. 
464a.  Stopping   of    cars    —   Ordi- 
nance. 

465.  Defective  appliances. 
465a.  Liability   of   street   railway 

for  damages  caused  by 
operation  of  power 
house. 

466.  Repair  lines  —   Permit  to 

make    —    Refusal    of  '  — 
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Duty     of     company    and 
remedy. 
§  467.     Street     railway     tracks  — 
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nance. 
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Protection  from  inclem- 
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478.  Running      of     cars  —  Ordi- 

nance —  Six-minute  serv- 
ice. 

479.  Watering  of  tracks  —  Ordi- 

nance. 
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to  run  cars. 
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Operation  of  street  rail- 
way. 

482.  Salt  on  tracks  —  Use  of. 

483.  Use  same  poles  —  Safety  to 

lives  and  property  — 
KulA. 
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§  484.  Contracts  between  street 
railway  companies  — 
Operation  of  lines. 

485.  Contract    for    joint    use    of 

tracks  —  Tenants  in  com- 
mon. 

486.  Contracts    between    electric 

light        companies  —  Use 
same  wires. 
486a.  Right     to     assign     electric 
lighting  contract. 

487.  Rapid       transit       trains  — 

Duty  of  company. 

488.  Office    hours     of    telegraph 

company. 

489.  Telegraph  —  Private      land 

—  No  consent  obtained  — 
Ejectment. 

489a.  Power  of  electrical  com- 
pany to  transfer  or  sell 
franchise. 

489b.  Electric  lighting  appliances 

—  Switchboards    —   Dy- 
namos —  Electroliers  — 


Signs     —     Whether     fix- 
tures. 
§  490.     Mortgage     of     lines  —  Tele- 
graph and  street  railway 
companies. 

491.  Mortgage        of        telegraph 

lines. 
491a.  Mortgage  covering  after  ac- 
quired property. 

492.  Mortgage  of  street   railway 

lines  —  Louisville      street 
company  case. 

493.  Mortgage  of  street  railway 

easements  —  Ohio. 
493a.  Mortgage      street      railway 
property     —      Right     of 
mortgagee  to  relief. 

494.  Mortgage    of    electric    light 

plant  —  Construction  of. 

494a.  Construction  of  lease  of 
street   railway  lines. 

494b.  Electric  inspector  —  Eng- 
land. 


§  438.  Duty  of  companies  maintaining  electrical  appliances 
in  streets. —  Companies  constructing  and  operating  electrical 
lines  in  streets  and  highways  are  charged  with  certain  duties 
and  obligations  in  the  maintenance  of  such  lines.  In  many 
cases  wires  are  charged  with  high  and  dangerous  currents  of 
electricity  which,  in  the  absence  of  reasonable  care  as  to  string- 
ing, insulation  and  repair  thereof,  would  prove  dangerous  to 
the  lives  both  of  employees  and  of  others  in  the  legitimate  use 
of  the  streets.  So,  also,  the  large  and  cumbersome  poles  used 
in  many  cases,  the  crossarms,  and  the  insulators  suspended  at 
considerable  height  from  the  ground  may,  if  not  properly  main- 
tained, be  a  great  source  of  danger.  And  again,  where  two  or 
more  electrical  companies  have  suspended  their  wires  in  the 
same  street,  and  the  wires  of  one  company  may  so  interfere 
with  those  of  another  company  as  to  impede  the  proper  opera- 
tion of  its  line  and  conduct  of  business,  the  law  imposes  certain 
requirements  or  duties,  as  to  the  erection  and  maintenance  of 
such  wires.     As  a  general  rule  electrical  companies,  aside  from 
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their  obligations  to  employees  and  other  companies/  while  not 
insurers  of  the  absolute  safety  of  the  public  against  all  dangers 
arising  from  the  lawful  erection  and  maintenance  of  their  lines 
in  the  streets,^  are  bound  to  exercise  such  reasonable  care  in 
the  maintenance  of  such  lines  as  a  prudent,  careful,  person 
would  take  of  property  of  a  similar  character,  in  constant  use 
and  continually  exposed  to  the  effect  of  the  atmosphere  and  of 
the  weather.'^     In  a  case  in  the  Circuit  Court  of  Appeals  it 


1  See  subsequent  chapters  herein 
as  to  these, 

2  United  States:  City  of  Denver 
V.  Sherrett,  60  U.  S.  App.  104,  31 
C.  C.  A.  499,  88  Fed.  220,  5  Am. 
Neg.  529;  Western  Un.  Teleg.  Co. 
V.  Thorn,  64  Fed.  287,  12  C.  C.  A. 
104,  5  Am.  Elec.  Cas.  283.  Arkan- 
sas: City  Elec.  St.  R.  Co.  v.  Con- 
ery,  61  Ark.  381,  31  L.  R.  A.  570, 
33  S.  W.  426,  3  Am.  &  Eng.  R.  Cas. 
(N.  S.)  365,  54  Am.  St.  Rep.  262. 
Colorado:  Denver  Consol.  Elec.  Co. 
V.  Lawrence,  31  Colo.  301,  73  Pac. 
39,  8  Am.  Elec.  Cas.  617;  Denver 
Consol.  E.  Co.  v.  Simpson,  21  Col. 
371,  31  L.  R.  A.  506,  41  Pac.  499. 
lou-a:  Harter  v.  Colfax  Elec.  L.  & 
P.  Co.,  124  Iowa,  500,  100  N.  W. 
508.  jVebraska:  New  Omaha  Thom- 
son-Houston Elec.  L.  Co.  V.  Ander- 
son (Neb.  1905),  102  N.  W.  89,  17 
Am.  Neg.  R.  601.  Virginia:  Nor- 
folk Ry.  &  L.  Co.  V.  Spratley,  103 
Va.  379,  49  S.  E.  502. 

3  United  States:  City  of  Denver 
V.  Sherrett,  60  U.  S.  App.  104,  31 
C.  C.  A.  499,  88  Fed.  226,  5  Am. 
Neg.  R.  529;  Western  Un.  Teleg. 
Co.  V.  Thorn,  64  Fed.  287,  12  C.  C. 
A.  104,  5  Am.  Elec.  Cas.  289.  Ar- 
kansas: City  Elec.  St.  R.  Co.  v. 
Conery,  61  Ark.  381,  33  S.  W.  426, 
54  Am.  St.  Rep.  262,  31  L.  R.  A. 
570,  3  Am.  &  Eng.  R.  Cas.  (N.  S.) 
365.  Colorado:  Denver  Consol.  E. 
Co.  V.  Simpson,  21  Col.  371,  41  Pac. 
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499,  31  L.  R.  A.  506,  holding  com- 
pany bound  to  higliest  degree  of 
care.  Connecticut:  Nelson  v.  Brad- 
ford Lighting  C.  &  W.  Co.,  75  Conn. 
548,  54  Atl.  303,  8  Am.  Elec.  Cas. 
542,  holding  that  a  very  high  degree 
of  care  is  required.  Georgia:  At- 
lanta Consol.  St.  R.  Co.  v.  Owings, 
97  Ga.  663,  25  S.  E.  377,  .33  L.  R. 
A.  798,  5  Am.  &  Eng.  R.  Cas.  (N. 
S.)  1.  Illinois:  Commonwealth 
Elec.  Co.  V.  Melville,  210  111.  70,  70 
N.  E.  1052,  affg.  110  111.  App.  242; 
Quincy  Gas  &  Elec.  Co.  v.  Bauman, 
203  111.  295,  67  N.  E.  807,  8  Am 
Elec.  Cas.  460,  affg.  104  111.  App 
600;  Cumberland  Teleph.  &  Teleg 
Co.  V.  Coats,  100  111.  App.  519;  Al 
ton  R.  &  L  Co.  V.  Foulds,  82  111 
App.  322.  Iowa:  Barto  v.  Iowa 
Telephone  Co.,  126  Iowa  241,  101 
N.  W.  876;  Harter  v.  Colfax  Elec. 
L.  &  P.  Co.,  124  Iowa,  500,  100  N. 
W.  508.  Kansas:  Waller  v.  Leaven- 
worth Light  &  H.  Co.,  9  Kan.  App. 
301,  61  Pac.  327.  Kentucky:  Ma- 
con v.  Paducah  St.  Ry.  Co.,  23  Ky. 
Law  R.  46,  62  S.  W.  496.  Louisi- 
ana: Wilson  V.  Great  Southern 
Teleph.  &  Teleg.  Co.,  41  La.  Ann. 
1041,  6  So.  781,  3  Am.  Elec.  Cas. 
466.  Maine:  Cleveland  v.  Bangor 
St.  Ry.  Co.,  86  Me.  232,  29  Atl. 
1005,  4  Am.  Elec.  Cas.  398,  and 
note.  Maryland:  Western  Un. 
Teleg.  Co.  v.  State,  Nelson,  82  Md. 
293,  33  Atl.   763,  51   Am.  St.  Rep. 
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was  said  in  this  connection :  "  In  all  cases  wherein  telegraph, 
telephone,  electric  light  and  power,  and  electric  car  companies 
obtain  and  exercise  the  privilege  of  erecting  and  maintaining 
poles,  wires,  lamps,  and  other  appliances  in  the  public  streets, 
they  are  bound  to  know  that  the  maintenance  of  such  appli- 
ances in  and  about  the  highway  may  create  dangers  to  persons 
exercising  the  primary  and  paramount  right  of  passage  along 
or  across  the  same.  The  companies  are  not  insurers  of  the 
safety  of  the  public  against  all  dangers  arising  from  the  lawful 
placing  in  the  street  of  the  appliances  pertaining  to  the  busi- 
ness carried  on  by  the  companies,  but  they  are  bound  to  know 
the  dangers  which  may  naturally  be  caused  by  such  use  of  the 
streets,  and  to  g-uard  against  them  by  the  exercise  of  all  the 


464,  31  L.  R.  A.  572.  Massachu- 
setts: Griffin  v.  United  States 
Elec.  L.  Co.,  164  Mass.  492,  49  Am. 
St.  Rep.  477,  41  N.  E.  675,  Uggla 
V.  West  End  St.  Ry.  Co.,  160  Mass. 
351,  4  Am.  Elec.  Cas.  391,  35  N.  E. 
1120,  holding  that  reasonable  care 
might  properly  be  said  to  be  a 
"  high  degree  of  care."  Michigan : 
Warren  v.  City  Elec.  Ry.  Co.,  141 
Mich.  298,  104  N.  W.  613.  Minne- 
sota: Gilbert  v.  Duluth  General 
Elec.  Co.,  93  Minn.  99,  100  N.  W. 
653,  16  Am.  Neg.  R.  446.  Missouri: 
Harrison  v.  Kansas  City  Elec.  L, 
Co.,  195  Mo.  606,  93  S.  W.  951. 
Nebraska:  New  Omaha  Thomson- 
Houston  Elec.  Co.  (1905),  102  N. 
W.  89,  17  Am.  Neg.  R.  601.  Neio 
Jersey:  Hamilton  v.  Bordentown 
Elec.  L.  &  M.  Co.,  68  N.  J.  L.  85, 
52  Atl.  290,  8  Am.  Elec.  Cas. 
524;  New  York  &  N.  J.  Teleph. 
Co.  V.  Bennett,  62  N.  J.  L. 
742,  42  Atl.  759,  5  Am.  Neg.  R.  657 ; 
Newark  E.  L.  &  Power  Co.  v.  Ruddy, 
62  N.  J.  L.  505,  41  Atl.  712,  5  Am. 
Neg.  R.  402;  Excelsior  Elec.  Co.  v. 
Sweet,  57  N.  J.  L.  224,  30  Atl.  553. 
Xew  York:  Flood  v.  Western  Un. 
Teleg.  Co..  131  N.  Y.  603.  .30  X.  E.  196. 
4  Am.  Elec.  Cas.  402;  Ward  v.  At- 


lantic &  Pac.  Teleg.  Co.,  71  N.  Y. 
81,  1  Am.  Elec.  Cas.  259;  Penny  v. 
Rochester  Ry.  Co.,  7  App.  Div.  (N. 
Y.)  595,  74  N.  Y.  St.  R.  732,  40  N. 
Y.  Supp.  172,  affd.,  1.54  N.  Y.  770; 
Staringer  v.  Western  Un.  Teleg. 
Co.,  34  N.  Y.  St.  R.  508,  11  N.  Y. 
Supp.  817,  3  Am.  Elec.  Cas.  474. 
North  Carolina:  Asliury  v.  Char- 
lotte Elec.  Ry.  L.  &  P.  Co.,  125  N. 
C.  568,  34  S.  E.  654;  Haynes  v. 
Raleigh  Gas  Co.,  114  N,  C.  203,  41 
Am.  St.  Rep.  786,  19  S.  E.  341, 
holding  utmost  degree  of  care  neces- 
sary. Oregon:  Ahern  v.  Oregon 
Teleph.  Co.,  24  Or.  276,  4  Am.  Elec. 
Cas.  349,  33  Pac.  403.  Pennst/l- 
vania:  Daltry  v.  Media  Elec.  L.  H. 
&  P.  Co.,  208  Pa.  St.  403,  57  Atl. 
833,  208  Pa.  St.  414,  57  Atl.  11,34; 
Hand  v.  Central  Penn.  Teleph.  & 
Supply  Co.  (C.  P.),  1  Lack.  L. 
News,  351.  Utah:  Thompson  v. 
Salt  Lake  Rap.  Trans.  Co.,  16 
Utah,  281,  52  Pac.  92,  40  L. 
R.  A.  172,  10  Am.  &  Eng. 
R.  Cas.  (N.  S.)  563;  Hall  v.  Ogden 
City  St.  R.  Co.,  13  Utah,  243,  44 
Pac.  1046.  4  Am.  &  Eng.  R.  Cas. 
(N.  S.)  77.  Wisconsin:  Huber  v. 
La  Crosse  City  R.  Co.,  92  Wis.  636, 
66  N.  W.  708,  31  L.  R.  A.  583. 
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foresight  and  caution  which  can  be  reasonably  expected  of 
prudent  men,  under  such  circumstances."  ^  And  in  a  case  in 
jsew  York,  where  a  roofer,  who  had  been  injured  by  contact 
with  the  wires  of  an  electric  light  company  while  at  work  upon 
the  cornice  of  a  building,  had  brought  suit  for  damages  alleging 
negligence  on  the  part  of  the  company  in  maintaining  its  wires, 
the  court  said :  "  The  defendant  was  engaged  in  the  business 
of  supplying  electricity  for  lighting  purposes  in  houses  and 
streets  of  the  city,  and  considering  the  high  voltage  which  it 
was  necessary  to  carry  over  the  wires,  thus  rendering  the  busi- 
ness in  the  highest  degree  dangerous,  unless  handled  with  care 
and  skill,  we  think  that  outside  of  any  contractual  relation,  a 
duty  was  created  on  the  part  of  the  defendant,  not  only  towards 
the  public  generally,  who,  in  the  streets,  might  be  likely  to 
come  in  contact  with  the  wires,  but  also  with  respect  to  any  in- 
dividual engaged  in  a  lawful  occupation  in  a  place  where  he 
was  entitled  as  of  right  to  be.  The  relation  and  obligation  of 
parties  are  accurately  expressed  in  Heaven  v.  Pender  (L.  K. 
11  Q.  B.  503),  the  substance  of  which  is  that  whenever  one 
person  is  by  circumstances  placed  in  such  a  position  with  regard 
to  another,  that  everyone  of  ordinary  prudence  would  recog- 
nize that,  if  he  did  not  use  ordinary  care  and  skill  in  his  own 
conduct  with  regard  to  these  circumstances,  he  might  cause  in- 
jury to  the  person  or  property  of  the  other,  a  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such  danger. "  ^ 

§  438a.  Degree  of  care  varies. —  The  degree  of  care  required 
of  such  companies  under  the  rule  that  they  must  exercise  rea- 
sonable care  varies  according  to  the  facts  and  circum- 
stances of  the  case,  having  in  view  the  dangers  involved  and 
the  serious  results  which  may  ensure  as  a  consequence  of  negli- 
gence.*'    In  the  case  of  wires  charged  with  a  dangerous  cur- 

4  City  of  Denver  v.  Sherrett,  60  Elec.  Co..  93  Minn.  99,  100  N.  W. 
U.  S.  App.  104,  31  C.  C.  A.  499,  88  053,  16  Am.  Neg.  R.  446,  wherein 
Fed.  22G,  5  Am.  Neg.  R.  529,  per  it  was  held,  in  an  action  for  death 
Shiras,  J.  caused  by  shock  from  electric  light 

5  Ennis  v.  Gray,  87  Hun  (N.  Y.),  wires  becoming  crossed,  that  it  was 
355.  68  X.  Y.  St.  R.  312,  34  N.  Y.  proper  to  charge  the  jury  that: 
St.  R.  383.  5  Am.  Elec.  Cas.  325,  "  In  the  construction,  maintenance 
per  O'Brien.  J.  and  operation  of  the  wires  in  ques- 

« r4ilherf  v.      Pnliitli      f.'cncia!        tioTi  it   is  llic  duty  of  llie  defendant, 
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rent  of  electricity  and  maintained  at  places  Avhere  people  have 
a  right  to  go,  and  are  in  a  habit  of  frequenting  or  are  likely 
to  go,  either  for  pleasure,  work  or  business,  a  greater  degree  of 
care  would  be  necessary  to  protect  persons  from  the  result  of 
injury  than  would  be  required  where  the  wires  are  maintained 
at  points  which  are  not  frequented  by  people  and  are  remote 
from  places  where  they  need  to  go  or  are  difficult  of  access  to."^ 
So  it  is  decided  that  a  street  railway  company  which  employs 
electricity  as  a  motive  power  should  exercise  the  highest  degree 
of  care  to  protect  those  using  the  streets  from  injury  from  the 
electric  current.'^  The  degree  of  care  required  may  also  de- 
pend upon  the  nature  of  the  current  conveyed  over  the  wires, 
or  upon  the  proximity  of  a  wire  which  does  not  convey  a  dan- 
gerous current  to  one  which  conveys  a  current  which  is  a  source 
of  danger  to  life  or  property. 


to  exercise  ordinary  and  reasonable 
care  to  prevent  injury  to  persons 
who  might  have  occasion  to  use  the 
current  therefrom  for  lighting  pur- 
poses. By  '  ordinary  and  reason- 
able care '  is  meant  such  care  as  an 
ordinary  prudent  and  careful  per- 
son, having  in  view  the  dangers  to 
be  apprehended,  would  exercise  un- 
der the  same  circumstances.  The 
precautions  necessary  to  be  taken  in 
the  exercise  of  reasonable  and  ordi- 
nary care  vary  with  the  circum- 
stances of  each  particular  case,  and 
the  degree  of  hazard  connected 
therewith;  greater  precautions  be- 
ing necessary  in  the  case  of  great 
hazard,  and  less  in  case  where  there 
is  little  danger."  Perham  v.  Port- 
land General  Elec.  Co.,  3.3  Or.  451, 
53  Pac.  14,  40  L.  R.  A.  799,  72  Am. 
St.  Rep.  730,  wherein  it  is  said: 
"  Electric  companies,  of  course,  are 
not  bound  to  have  perfect  apparatus 
or  perfect  construction,  but  they  are 
required  to  exercise  a  degree  of  care 
and  prudence  in  the  construction 
and  maintenance  of  their  wires  com- 


mensurate with  the  danger;  and 
where  their  wires  are  designed  to 
carry  a  strong  and  powerful  current 
of  electricity,  so  that  persons  come 
in  contact  with  them  are  certain 
to  be  seriously  injured,  if  not  killed, 
the  law  imposes  upon  the  company 
the  duty  of  exercising  the  utmost 
care  and  prudence  to  prevent  such 
injury."  See  also  Economy  Light 
&  P.  Co.  v.  Stephen,  87  111.  App. 
220;  Barto  v.  Iowa  Telephone  Co.. 
126  Iowa,  241,  101  N.  W.  876. 

"•  McLaughlin  v.  Louisville  Elec. 
L.  Co.,  100  Ky.  173,  37  S.  W.  851. 
34  L.  R.  A.  812,  wherein  it  is  de- 
clared that :  "  Very  great  care 
might  be  sufficient  as  to  the  wires 
at  points  remote  from  public  pass- 
VA'ays,  buildings,  or  places  where 
persons  need  not  go  for  work  or 
business;  but  the  rule  should  be 
different  as  to  points  where  people 
have  the  right  to  go  for  work,  busi- 
ness or  pleasure." 

8  Metropolitan  Street  Ry.  Co.  v. 
Gilbert,  70  Kan.  261,  78  Pac.  807, 
17  Am.  Neg.  R.  231. 
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§  438b.  Duty  to  make  inspection. —  The  degree  of  care 
which  is  required  of  electrical  companies  imposes  upon  such 
a  company  the  duty  of  making  reasonable  and  proper  inspec- 
tions of  its  appliances.  This  does  not  mean  that  the  company 
must  make  such  inspections  as  will  absolutely  prevent  the  oc- 
currence of  an  accident,  and  thus  render  it  an  insurer  against 
any  injury  sustained,  but  that  it  is  obligated  to  make  such 
inspections  as  are  reasonable  and  proper,  both  with  regard 
to  their  frequency  and  character,  liaving  in  view  the  condi- 
tions surrounding  the  use  of  the  apparatus  and  the  dangers 
and  risks  involved.'^  If,  by  the  exercise  of  reasonable  care  in 
this  respect,  a  defective  condition,  as  a  result  of  which  an  in- 
jury has  been  sustained,  could  have  been  discovered  and  rem- 
edied, the  company  will  be  held  liable  for  such  injury.^"  The 
question  wdiether  such  a  company  has  performed  the  duty 
imposed  upon  it  as  to  the  making  of  inspections  is  one  for  the 
jury  to  determine." 

i;.  Co.,  124  Iowa,  500,  100  N.  W. 
AOS ;  Wagner  v.  Brooklyn  Heights 
n.  Co.,  G9  App.  Div.  (N.  Y.)  349, 
74  X.  Y.  Supp.  809;  Leonard  v. 
Brooklyn  Hoight-s  R.  Co..  57  App. 
Div.  (X.  Y.)  125.  U7  X.  Y.  Supp. 
985,  7  Am.  Elco.  Cas.  G8:3. 

11  Lutolf  V.  United  Electric  Light 
Co.,  184  Mass.  53,  G7  X.  E.  1025,  8 
Am.  Elec.  Cas.  50G,  14  Am.  Xeg.  R. 
344,  wherein  it  is  said  that  "  the 
caro  which  a  eorpoiation  having  a 
ligliting  plant  extended  throughout 
a  city  should  exercise  in  the  over- 
sight of  its  ap[)aratus,  with  a  view 
promptly  to  discover  defects  giving 
rise  to  the  greatest  danger,  is  one 
which  is  peculiarlj'^  proper  for  the 
determination  of  a  jury,"  per  Bar- 
ker, J.;  Leonard  v.  Brooklyn 
Heights  R.  Co.,  57  App.  Div.  (X. 
Y.)  125,  67  X.  Y.  Supp.  985;  Poul- 
son  V.  Xassau  Electric  Co.,  30  App. 
Div.  (X.  Y.)  246,  51  X.  Y.  Supp. 
933,  7  Am.  Elec.  Cas.  677;  Glouces- 
ter Electric  Co.  v.  Kankas,  120  Fed. 
490,  56  C.  C.  A.  640,  wherein  it  is 


0  Warren  v.  City  Electric  Ry.  Co. 
141  Mich.  298,  104  X.  VV.  613. 

Climatic  conditions  may  be  such 
that  reasonable  prudence  and  cau- 
tion would  require  electrical  com- 
panies to  maintain  a  system  of  fre- 
quent inspection.  Denver  Consol. 
Elec.  Co.  V.  Lawrence,  31  Colo.  301, 
73  Pac.  39,  8  Am.  Elec.  Cas.  618. 

The  making  of  frequent  inspec- 
tions tcill  not  of  itself  relieve  an 
electrical  company  from  liability  for 
an  injury  due  to  defective  insula- 
tion where  the  defect  could  have 
been  ascertained  by  a  suHkicntly 
thorough  inspection.  Potts  v. 
Shreveport  Belt  Ry.  Co.,  110  La. 
1,  34  So.   103. 

A  weekly  inspection  of  the  wires 
of  an  electrical  company  will  not  as 
a  matter  of  law  show  a  freedom 
from  negligence  on  the  part  of  the 
company.  Paine  v.  Electric  Ilium. 
&  P.  Co.,  64  App.  Div.  (X.  Y.) 
477,  72  X.  Y.  Supp.  279,  7  Am. 
Elec.  Cas.  651. 

IP  Harter  v.  Colfax  Electric  L.  & 
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§  439.     Motive    power  — Street    railways.— The    legislature 
may  authorize  the   construction   of  street   railways  upon  city 
streets  without  compensation  to   the   abutting  owners,   or  the 
municipal  authorities  may  confer  such  right  where  there  has 
been  a  proper  delegation  of  such  power  to  them.  -      ihe  right 
of  the  legislature  or  municipal  authorities  to   authorize  such 
use  of  the  streets,  being  recognized,  it  necessarily  follows  that, 
in  the  absence  of  some  constitutional  restriction  or  of  some 
le-islative  restriction  upon  the  authorities  of  the  city  m  refer- 
ence thereto,  the  use  of  animal  or  mechanical  power  may  be 
authorized,  so  long  as  it  does  not  constitute  an  encroachment 
upon  private  rights  to  the  extent  of  an  appropriation  of  private 
property  or  impair  the  usefulness  of  the   street   as   a  public 
way  ^3     Municipal   corporations   under   the   general   power   to 
control  and  regailate  the  use  of  streets,  may  in  the  exercise  of 
such  power  and  of  the  inherent  police  power  regulate  the  use 
of  electricity  as  a  means  of  propulsion  for  street  cars  withm 
their  corporate  limits.^^     Street  cars  propelled  by  electricity  ai;e 
but  one  means  of  using  the  streets   in  aid  of  public  travel, 
and  permission  for  the  use  of  such  motive  power  is  m  the 
exercise  of  the  police  power  for  the  benefit  and  convenience  ot 
the  traveling  public.^  ^     If  a  municipality  grants  consent  to  the 
use  of  electricity  on  street  railways  without  any  express  au- 
thoritv   to    authorize   such   use,    and,    relying  upon   such   con- 
sent, the  company  has  incurred  heavy  expenditures,  such  per- 

declared   that   the    question    of    the  revg.  Gl  Hun    (NY.)     140,  39  N. 

necessity  of  inspection  and  the  ques-  Y.    St.    R     952,    15    N.    Y.    Supp. 

tion    whether    the    defendant    was  752;  Lockhart  v.  Craig  St^  Ry.  Co., 

lacking  in  due  care  in  not  discover-  139   Pa.   St.  419,  3   Am.   Elec.   Cas. 

inc.  the  defective  condition  are  ques-  314,  318,  21  Atl.  26;   Limburger  v. 

tions  of  fact  for  the  jury  in  an  ac-  San  Antonio  Rap.  Trans.  St.  R^Co. 

tion  for  personal   injury  caused  by  (Tex.  Sup.  Ct.,   1895),  5  Am.  Elec. 

contact  with  a  defectively  insulated  Cas.   156.  .     ^  ,     , 

14  State  ex  rel.  Wisconsin  Teleph. 

12  See  chaps.  XI,  XVI  and  XVII,       Co.    v.    Janesville    St.    Ry.    Co.,    87 
^  Wis.   72,   4  Am.  Elec.   Cas.  289,  57 


wire 


herein. 


13  Williams  v.  City  Elec.  Ry.  Co.,  X.  W.  970. 
41  Fed    556,  3  Am.  Elec.  Cas.  231,  is  Canal    &    Claiborne    R.    Co.    v. 

934-    Hudson  River  Teleph.   Co.   v.  Crescent  City  R.  R.  Co.,  44  La.  Ann. 

Watervliet  Turnpike  &  Ry.  Co.,  135  485,    4   Am.   Elec.   Cas.    13,    10    So. 

X.   Y.   393,   63  X.   Y.   St.   Rep.  642,  888. 
32  N.  E.  148,  4  Am.  Elec.  Cas.  282, 
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mission  will  be  considered  as  ratified  by  a  statute,  subsequently 
passed,  empowering  cities  to  authorize  the  use  of  such  motive 
power. ^^  And  the  right  of  a  company  to  use  electricity  for  its 
motive  power  cannot  be  challenged  in  an  action  against  the 
company  for  personal  injuries. ^"^ 

§  440.  Motive  power  —  Right  to  use  electricity  —  Charter 
and  statutes  silent  as  to. —  It  is  a  general  rule  of  law  that  when 
corporations  are  authorized  by  a  general  grant  to  carry  on  a 
business  and  the  powers  which  it  may  exercise  are  not  limited 
or  defined  by  the  terms  thereof,  it  will  receive  and  may  exer- 
cise by  implication  all  such  powers  as  are  reasonably  necessary 
to  enable  it  to  accomplish  the  purposes  of  its  creation.^*  There- 
fore, where  a  corporation  is  formed  under  a  general  statute 
to  construct,  maintain  and  operate  a  street  railway  for  the 
transportation  of  passengers,  and  the  statute  does  not  in  any 
way  limit  or  define  the  motive  power  to  be  used,  the  company 
wall  have  the  right  to  use  electricity  as  a  motive  power.^^  The 
right,  however,  would  be  subject  to  the  exercise  of  any  powers 
in  reference  thereto,  which  the '  legislature  had  delegated  to 
the  local  authorities.  In  a  case  in  Illinois  where  it  appeared 
that  the  use  of  steam  as  a  motive  powder  was  prohibited  by  the 
city,  the  court  sustained  its  action,  it  being  held  that,  although 
the  grant  to  the  company  did  not  limit  or  define  the  motive 
power  which  should  be  used,  yet  the  company  did  not  thereby 
acquire  the  right  to  use  any  means  of  propulsion,  but  could  only 
use  such  means  as  would  be  most  conducive  to  the  best  interests 
and  safety  of  the  public,  having  occasion  to  use  the  street  as  a 
common  highway.  ^^ 

§  441.  Delegation  of  power  to  city  as  to  street  railroads  — 
Silent  as  to  motive  power. —  If  a  legislature  confers  the  power 
upon  a  municipality  to  authorize  the  construction  of  street  rail- 
ways with  no  terms  of  qualification  or  restriction  as  to  what 

16  City  Ry.  Co.  v.  Citizens'  St.  R.  Co.,  47  N.  J.  Eq.  380,  3  Am.  Elec. 
Co.,  166  U.  S.  557,  17  Sup.  Ct.  653.  Cas.  283,  20  All.  859. 

17  Hine  v.  Bay  Cities  Consol.  St.  i9  Halsey  v.  Rapid  Trans.  St.  Ry. 
R.  Co.,  115  Mich.  204,  73  N.  W.  Co.,  47  N.  J.  Eq.  380,  3  Am.  Elec. 
116,  4  Del.  L.  News,  813.  Cas.  283,   20  Atl.  859. 

18  Halsey  v.  Rapid  Trans.  St.  Ry.  20  North  Chicago  City  Ry.  Co.  v. 


Lake  View,  105  111.  207. 
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motive  power  shall  be  used,  the  city  may  authorize  the  use  of 
animal  or  mechanical  power  as  a  means  of  propulsion.  So 
under  such  a  delegation  of  power  to  a  city,  it  was  held  that 
the  local  authorities  might  authorize  the  construction  of  a 
street  railway  to  be  operated  by  steam  motors,  provided  such 
motive  power  was  not  so  used  as  to  create  a  public  nuisance. ^^ 


§  442.  Statutory  provisions  as  to  motive  power  —  Construc- 
tion of. —  The  questions  as  to  the  right  of  a  municipality  to  au- 
thorize the  use  of  electricity,  under  the  delegation  of  powers 
to  it,  and  as  to  the  right  of  a  street  railway  to  adopt  such  mo- 
tive power  under  its  charter  or  general  statutory  provisions 
have  arisen  in  several  cases.  In  many  instances  at  the  time 
of  the  enactment  of  the  statutes  in  dispute,  the  use  of  electricity 
for  the  purpose  of  propelling  street  cars  was  either  unknown 
or  so  imperfectly  developed  that  its  use  was  not  practicable. 
In  the  construction  of  the  provisions  in  reference  to  motive 
power,  the  general  rule  has  been  applied  that  statutes  should  be 
interpreted  by  the  courts  in  aid  of  their  manifest  object.-^  And 
it  has  been  declared  that  if  any  presumption  in  reference  to 
these  provisions  is  to  be  indulged  in,  it  is  that  enactments  of  the 
legislature  are  made  in  view  of  the  increasing  growth  and  needs 
of  society,  and  are  not  to  be  construed  so  as  to  embarrass  the  in- 
ventive and  progressive  tendency  of  the  people,  but  rather  to 
encourage  it.^^  So,  where  power  was  conferred  upon  a  munici- 
pal corporation  by  its  charter  to  authorize  the  "  use  of  streets 
for  horse  and  steam  railroads,"  the  words  were  held  to  be  words 
of  illustration,  rather  than  of  limitation,  and  to  confer  upon  the 
municipal  authorities  the  power  to  grant,  in  their  discretion,  a 
franchise  for  the  use  of  electricity  upon  street  railways.^*  And 
where  a  municipal  corporation  is  authorized  to  permit  a  street 

21  Williams  v.  City  Elec.  Ry.  Co.,  N.  Y.  393,  63  N.  Y.  St.  R.  612,  32 

41   Fed.  556,  3  Am.  Elec.   Cas.   231,  X.   E.   148,  31  Am.   St.  Rep.  838,  4 

denying  injunction  restraining  oper-  Am.   Elec.   Cas.   275,   revg.    61   Hun 

ation    of    street     railway    by    such  (N.  Y.),   140,  39  K  Y.  St.  R.  952, 

power.  15  N.   Y.   Supp.   752,  21   Civ.   Proc. 

22Buckner  v.  Hart,   52   Fed.   835,  Rep.  204. 

4  Am.  Elec.  Cas.  21,  affd.,  54  Fed.  =4  Buckner  v.  Hart^  52  Fed.  835,  4 

925,  5  C.  C.  A.  1.  Am.    Elec.    Cas.    21,   affd.,    54    Fed. 

23  Hudson    River    Teleph.    Co.    v.  925,  5  C.  C.  A.  1. 
Watervliet    Tump.    &   Ry.    Co.,    135 

729 


§442 


MAIXTENAMCE    AM)    OPERATION. 


railway  company  to  operate  its  line  by  means  of  "  horse  or 
other  power,"  the  words  ^'  other  power  "  will  not  be  construed 
as  meaning  other  animal  power.  Under  such  power  conferred 
on  a  municipality,  it  may  authorize  the  use  of  electricity.^^ 
The  right  to  use  electricity  as  a  motive  power  for  street  cars 
has  also  been  held  to  be  conferred  under  acts  providing  for  the 
use  of  streets  by  "  steam  and  horse  railroads,"  -®  authoriz- 
ing street  railway  companies  to  use  "  motive  power  produced 
by  steam,  caloric,  compressed  air,  or  by  any  other  means  or 
machinery  whatever;"^"  "steam,  horse,  or  other  power;"  ^^ 
"  such  motive  power  as  they  may  deem  expedient  and 
proper ;"  ^^  "  other  than  animal  power ;"  ^^  "  any  mechanical  or 
other  power,  except  the  force  of  steam ;  "  ^^  "  any  mechanical 
power,  except  steam ;  "  -"^^  "  any  power  other  than  by  locomo- 
tive." ^^  Where  the  charter  of  a  street  railway  company  au- 
thorizes it  to  use  "  any  motive  power  and  means  of  traction 
which  tlie  mayor  and  city  council  may  sanction,  or  which  shall 
be  authorized  to  be  made  use  of  in  the  city  *  *  *  by  an- 
other corporation  exercising  street  railway  franchises  thereon," 
if  the  legislature  subsequently  authorizes  other  comjianies  to 
use  electricity,  such  company  may  also  adopt  electricity  as  a 


25  Taggart  v.  Newport  Street  Ry. 
Co.,  IG  R.  I.  608,  19  Atl.  326,  3  Am. 
Elec.  Cas.  306, 

-'0  Ogden  City  Ry.  Co.  v.  Ogden 
City,  7  Utah,  207,  26  Pac.  288,  3 
Am.  Elec.  Cas.  321. 

27  Bell  Teleph.  Co.  v.  Montreal  St. 
R.  Co.,  Rapport's  Judic.  de  Quebec, 
10  C.  S.  162,  6  Rapport's  Jud.  de 
Quebec,  223  (1897),  Cour  du  Banc 
de  la  Reine. 

28  Louisville  Bagging  &  Mfg.  Co. 
V.  Central  Pass.  Ry.  Co.  (Louisville 
L.  &  Eq.  Ct.,  Ky.,  1890),  3  Am. 
Elec.  Cas.  236,  256,  257,  affd.,  95 
Ky.  50,  4  Am.  Elec.  Cas.  202,  23  S. 
W.  592. 

29  Paterson  R.  Co.  v.  Grundy,  51 
N.  J.  Eq.  213,  4  Am.  Elec.  Cas.  173, 
26  Atl.  788. 


30  Reeves  v.  Phila.  Tract.  Co.,  152 
Pa.  St.  153,  4  Am.  Elec.  Cas.  24, 
25  Atl.  516. 

31  Hudson  River  Teleph.  Co.  v. 
Watervliet  Tump.  &  Ry.  Co.,  135 
X.  Y.  393,  63  N.  Y.  St.  R.  642,  32 
N.  E.  148,  31  Am.  St.  Rep.  838,  4 
Am.  Elec.  Cas.  275. 

32  State,  Lewis  Pros.  v.  Board  of 
Chosen  Freeholders  of  Cumberland, 
5G  X.  J.  L.  416,  28  Atl.  553,  4  Am. 
Elec.   Cas.   48. 

33Lockhart  v.  Craig  St.  Ry.  Co., 
139  Pa.  St.  419,  21  Atl.  26,  3  Am. 
Elec.  Cas.  314;  Gillett  v.  Chester  & 
Media  Ry.  Co.,  2  Penn.  Dist.  Rep. 
450,  4  Am.  Elec.  Cas.  160;  Com- 
monwealth V.  Westchester,  9  Penn. 
Co.  Ct.  R.  542,  3  Am.  Elec.  Cas. 
326. 
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motive  power,   without  the  sanction  of   the  mayor   and   city 
eouncil.^^ 

§  443.  Change  of  motive  power. —  A  street  railway  may 
change  its  motive  power,  either  under  an  authorization  by  the 
legislature  or  by  the  local  government,  where  there  has  been 
a  delegation  to  the  latter  of  such  authority.  So  a  change  from 
horses  to  electricity  may  be  authorized,  but  it  is  held  that  such 
authorization  will  not  enable  the  company  to  lay  additional  or 
extended  switches,  though  demanded  by  the  increased  travel, 
unless  special  permission  has  been  obtained,  and  also  the  con- 
sent of  the  abutting  owners  affected  thereby.^  ^  If,  however, 
proper  consent  to  such  a  change  of  power  has  been  obtained, 
the  mere  fact  that  it  interferes  with  the  privilege  of  the  abut- 
ting owner  to  back  up  his  wagons  to  the  sidewalk  at  right  angles 
with  the  street,  will  not  be  sufficient  to  justify  the  court  in 
granting  an  injunction  against  the  railway,  since  the  right  of 
the  abutting  owner  to  so  use  the  streets  is  merely  permissive 
and  must  yield  to  public  interests.^"  But  where  an  abutting 
owner  gave  her  consent  to  the  construction  and  operation  of 
a  horse  railway,  the  tracks  of  which  lay  along  the  center  or 
middle  of  the  highway,  it  was  decided  that  she  was  bound 
only  by  the  contract,  and  that  for  a  change  in  the  location  of 
the  track,  in  connection  with  a  change  of  motive  power  to  elec- 
tricity, a  new  additional  permission  should  have  been  obtained 
from  her,  as  in  such  a  case  it  amounted  to  an  additional  servi- 
tude.^'^ A  mere  grant  of  tlie  right  to  construct,  operate  and 
maintain  a  street  railway  over  certain  streets  will  not  confer 

34  Hooper  v.  Baltimore  City  Pass.  Traction  L.  &  P.  Co.,  71  Ark.  152, 
R.  Co.,  85  Md.  509,  37  Atl.  359,  38  71  S.  VV.  662.  In  this  case  it  ap- 
L.  R.  A.  509.  peared  that  a  change  was  made  in 

35  Harner  v.  Columbus  St.  Car  the  relati\  e  location  of  the  track 
Ry.  Co.  (Ohio  Coin.  PL,  1893),  29  with  reference  to  the  center  and 
Week.  Law  Bull.  387.  See  Hum-  margins  of  the  highway,  so  that  the 
phreys  v.  Fort  Smith  Traction  L.  &  space  between  the  front  of  her 
P.  Co.,  71  Ark.  152,  71  S.  W.  662.  property   and  the   railway  track   in 

36  Louisville  Bagging  Mfg.  Co.  v.  the  street  was  so  narrow  that  ordi- 
Central  Pass.  Ry.  Co.  (Louisville  nary  vehicles,  used  in  connection 
Law  &  Eq.  Ct.,  Ky.,  1890),  3  Am.  with  her  business,  did  not  have 
Elec.  Cas.  236,  affd.,  95  Ky.  50,  23  room  to  be  successfully  and  eon- 
S.  W.  592,  4  Am.  Elec.  Cas.  202.  veniently   accommodated,   which   in- 

37  Humphreys      v.      Fort      Smith  jured  her  in  her  business. 
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the  right  to  change  the  motive  power  at  will.^s  The  change, 
however,  from  horses  to  electricity  does  not  per  se  create  an 
additional  easement.^^  And  the  fact  that  the  weight  of  the 
cars  combined  with  the  speed  at  which  they  may  run,  may 
cause  injuries,  by  vibrations,  to  the  property  of  abutting  own- 
ers, will  not  render  invalid  an  ordinance  permitting  the  change 
from  horses  to  electricity  without  specifying  the  weight  of  the 
cars  or  the  rate  of  speed  at  which  they  shall  be  run.''^ 
Where  a  street  railway  company  has  the  right  under  its  fran- 
chise to  use  electricity  as  its  motive  power  upon  obtaining 
the  consent  of  the  municipality,  and  the  latter  has  granted 
the  company  permission  to  substitute  electricity  for  horses,  pre- 
scribing certain  conditions  to  be  complied  with  by  the  com- 
pany, and  the  company  has  made  such  substitution  at  consid- 
erable expense,  complied  with  the  conditions  imposed,  and  has 
operated  its  road  with  such  power,  the  court  will  restrain  any 
attempted  removal  of  the  poles  and  wires  by  the  municipality, 
it  not  appearing  that  it  constitutes  a  public  nuisance.  So, 
where  a  street  railway  company,  by  virtue  of  and  in  reliance 
upon  a  contract  with  a  municipality,  by  which  the  latter 
granted  the  right  or  permission  to  substitute  electricity  for 
horses,  proceeded  to  make  such  change  at  considerable  ex- 
pense, and  its  road  was  operated  by  a  lessee  for  a  period  of 
two  years,  and  at  the  expiration  of  that  time  the  municipality 
claiming  nonperformance  of  the  contract  by  the  company,  and 
that  by  leasing  the  road  the  franchise  had  been  abandoned, 
and  also  denying  its  power  to  make  the  contract,  asserted  its 
right  to  remove  the  poles  and  wires  used  by  the  company,  the 
court  granted  an  injunction  restraining  such  removal  until  such 
time  as  final  hearing  might  be  had,  it  appearing  that  ces- 
sation of  the  operation  of  the  road  would  cause  irreparable  in- 
jury to  the  company  and  serious  inconvenience  to  the  inhab- 

38  St.  Michael's  P.  E.  Church  v.  666,  34  Atl.  1090,  33  L.  R.  A.  129, 
Forty-second  St.,  M.  &  St.  N.  Ave.  4  Am.  &  Eng.  R.  Cas.  (N.  S.)  392, 
R.  Co.    (N.  Y.  Sup.   Ct.,   1899),  26       4  Am.  Elec.  Cas.  137. 

Misc.    (N.  Y.)    601,  57  N.  Y.  Supp.  4o  state,      Roebling     v.      Trenton 

881.  Pass.   Ry.   Co.,  58  N.  J.   L.  666,  34 

39  Humphreys  v.  Fort  Smith  Atl.  1090,  33  L.  R.  A.  129,  4  Am. 
Traction  L.  &  P.  Co.,  71  Ark.  152,  &  Eng.  R.  Cas.  (N.  S.)  392,  4  Am. 
71    S.    W.   662;    State,    Roebling   v.  Elec.  Cas.  137. 

Trenton   Pass.   R.  Co.,  58   N.  J.  L. 
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itants  of  that  locality.     A  compliance  with  the  terms  of  the 
contract  was,  however,  regarded  as  necessary  to  continue  the 
injunction  in  force. ^^     Where  the  statutes  of  the  State  or  the 
franchise  of  the  company  contain  no  provision  as  to  change 
of  motive  power,  the  fact  that  the  company  has  made  a  choice 
of  a  motive  power  does  not  preclude  it  from  subsequently  em- 
ploying some  other  means  which  will  better  facilitate  public 
travel.^-     Under  a  statute  providing  that  a  street  railway  com- 
pany "  may  use  electric  or  chemical  motors  or  grip  cables,  as 
the  propelling  power  of  its  cars,  instead  of  horses,"  it  is  held 
that  the  company  cannot  adopt,  nor  can  the  common  council 
authorize  the  use  of  electricity,  except  by  means  of  electrical 
motors,  and  that  the  statute  did  not  confer  the  right  to  make 
a  change,  involving  the  use  of  posts,  arms  and  wires  in  the 
streets  as  part  of  an  electrical  system  of  propulsion.'*^     And 
where  the  articles  of  association  of  a  street  railway  company 
provided  "  that  said  railway  is  to  be  operated  by  horse  power," 
it  was  held  that  the  company  had  no  power  to  change  from 
horses  to  the  overhead  trolley  system,  and  that  the  city  had  no 
power  to  authorize  such  change.'*'*     Where  proper  authority  for 
the  change  of  motive  power,  from  horses  to  underground  trol- 
ley, has  been  obtained  for  distinct  and  separate  portions  of  a 
street  railway,   subject  to  the  consents  of  a  majority  of  the 
abutting  owmers  as  required  by  statute,"*^  it  is  necessary  to  ob- 
tain the  consents  of  the  abutting  ow^ners  for  each  separate  di- 
Vision.^" 

*i  Newark    Pass.    Ry.    Co.    v.    In-  which  the  said  company  may  choose 

habitants  of  East  Orange,  53  N.  J.  to     employ,     except     the     force     of 

Eq.   248,   31   Atl.   722,   5   Am.   Elec.  steam." 

Cas,  17.  43  State,   Green   v.   Inhabitants   of 

42  Hudson    River    Teleph.    Co.    v.  City  of  Trenton,  54  N.  J.  L.  92,  23 

Watervliet   Turnp.    &    Ry.    Co.,    135  Atl.  281,  4  Am.  Elec.  Cas.  30,  36. 

N.  Y.  393,  63  N.  Y.  St.  R.  642,  32  **  Haines  v.   Twenty-second  St.  & 

N.   E.   148,  31   Am.  St.  Rep.  838,  4  Allegheny    Ave.    Pass.    Ry.    Co.,    1 

Am.   Elec.   Cas.   275,   revg.   61,  Hun  Penn.   Dist.   Rep.    506,   4  Am.   Elec. 

(N.  Y.),  140,  39  N.  Y.  St.  R.   952,  Cas.  42. 

15  N,   Y.   Supp.   752,  21   Civ.   Proc.  45  N.  Y.  Laws  of  1890,  c.  565. 

Rep.    204.     In    this    case    the    com-  46  St.   Michael's   P.    E.   Church   v. 

pany  was  authorized  to  operate  its  Forty-second  St.,  M.   &  St.  N.  Ave. 

railway    by   "power   of   horse,    ani-  R.   Co.    (Sup.   Ct.,    1899),   26   Misc. 

mals,    or   any    mechanical    or    other  (X.  Y.)   601,  57  N.  Y.  Supp.  881. 
power,  or  the  combination  of  them, 
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§  444.  Change  of  motive  power  —  Permit  to  excavate  — 
Mandamus  to  compel  issuance  of. —  if  a  street  railway  company 
has  been  authorized  to  change  its  motive  power,  and  its  right 
to  make  such  change  is  complete,  there  having  been  a  compli- 
ance with  all  the  statutory  or  municipal  requirements  in  refer- 
ence thereto,  a  mere  executive  officer  has  no  authority  to  with- 
hold a  permit  for  the  excavations  necessary  to  effect  such 
change."*^  So,  where  a  street  railway  company  was  authorized 
by  the  Eailroad  Commissioners,  in  accordance  with  the  law,** 
to  substitute  electricity  for  horse  power,  it  was  held  that  a  per- 
mit to  make  the  necessary  excavations  could  not  be  refused  by 
the  commissioner  of  public  works  of  Xew  York  city,  on  the 
ground  that  a  permit  had  not  been  obtained  from  the  board  of 
electrical  control.^*^  In  case  of  his  refusal  to  grant  such  a  per- 
mit mandamus  may  be  awarded  to  compel  the  issuance  there- 
of.^" But  it  is  held  that  the  court  will  issue  an  alternative 
w^it  of  mandamus,  instead  of  a  peremptory  writ,  where  the 
necessity  and  feasibility  of  the  change  are  contested,  on  the 
ground  that  the  tracks  of  another  electric  railway,  already  in 
occupation  of  the  street,  may  be  used.^^  Though  it  may  be 
necessary,  in  order  to  effect  a  change  of  motive  power  in 
a  city,  to  obtain  a  permit  from  the  board  of  electrical 
control,  yet  failure  to  obtain  such  permit  will  not  render  the 
issuance  of  a  permit  by  the  commissioner  of  public  works  an 
illegal  act,  which  the  courts  will  enjoin."^  Xor  will  it  be  en- 
joined on  the  ground  that  the  change  of  motive  power  will 
create  additional  burdens  upon  the  city,  in  case  it  should  elect 
to  exercise  its  right  to  acquire  such  railway,  where  a  statute 
has  been  passed  conferring  additional  powers  upon  the  com- 
pany, which  operates  as  a  suspension  of  such  right. ^" 

§  444  a.  Right  of  steam  railroad  to  use  electricity  as  mo- 
tive power. —  Where  a  statute  authorizes  the  formation  of  rail- 

47  In   re  Third   Ave.   R.   Co.,    121  si  Forty-second   St.,  M.   &  St.   N. 
^^.  Y.  536,  24  N.  E.  951.                            Ave.  R.  Co.  v.  Collis,  24  Misc.    (N. 

48  New    York    Laws    of    1890,    c.       Y.)   321,  53  N.  Y.  Supp.  669. 

565,  §  100.  52  Potter  v.   Collis,   19  App.  Div. 

49  Potter  v.   Collis,   19  App.  Div.        (N.   Y.)    392,  46  N.  Y.   Supp.  471, 
(N.  Y.)    332,  4C   N.  Y.  Supp.  471,       affd.,  156  N.  Y.  16,  50  N.  E.  413. 
aflfd.,  156  N.  Y.  16.  53  Potter  v.  Collis,    19  App.  Div. 

30  In  re  Third  Ave.  R.  Co.,  121  N.        (X.   Y.)    392,  46  X.  Y.   Supp.  471, 
Y.  .536,  24  X.  E.  951.  affd.,  1.56  N.  Y.  16,  50  N.  E.  413. 
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road  companies  and  neither  requires  that  steam  must  be  used 
nor  precludes  the  use  of  electricity  as  a  motive  power,  it  is 
decided  that  electricity  may  be  used  without  an  express  grant 
for  that  purpose.  Thus  it  was  so  decided  in  a  case  in  Penn- 
sylvania, where  a  railroad  company  which  had  used  steam  as 
a  motive  power  desired  to  use  electricity  over  a  part  of  its 
line.  The  court  said:  "  Undoubtedly  in  1868  steam  was  the 
motive  power  exclusively  used  on  railroads.  Great  progress, 
however,  has  since  been  made  in  scientific  discovery  and  me- 
chanical inventions,  and  other  methods  of  propulsion  are  now, 
and  have  been  for  a  considerable  period  of  time,  in  common 
use.  They  have  proved  to  be  of  great  practical  service  in 
mitigation  of  nuisances  and  in  the  effective  operation  of  pul> 
lie  conveyances.  Of  these  electricity  may  be  regarded  as  a 
signal  instance.  *  *  *  In  the  absence  of  any  positive  re- 
quirement that  steam  must  be  used  as  the  motive  power  upon 
the  defendant's  railroad,  we  think  courts  would  be  altogether 
out  of  sympathy  with  the  progress  of  events  and  needlessly 
obstructive  to  public  convenience,  if  they  should  hold  that  rail- 
road companies  could  not  adapt  themselves  to  changing  circum- 
stances and  better  methods  in  such  matters  without  new  and 
express  legislative  grant."  ^^ 

§  445.  Insulation  of  wires. —  A  company  maintaining  elec- 
trical wires,  over  which  a  high  voltage  of  electricity  is  con- 
veyed, rendering  them  highly  dangerous  to  others,  is  under  the 
duty  of  using  the  necessary  care  and  prudence  at  places  where 
otliers  may  have  the  right  to  go,  either  for  work,  business,  or 
pleasure,  to  prevent  injury. ^^     It  is  the  duty  of  the  company, 

'•4  Sparks  V.  Philadelphia  &  C.  R.  Geismann  v.   Missouri  Edison  Elec. 

Co.,    212   Pa.    St.    105,   61   Atl.   881,  Co.,    173    Mo.    654,    73    S.    W.    654, 

per  Wilson,  J.,  in  court  below  and  8      Am.      Elec.      Cas.      569.        Ts!ew 

affirmed  here.  York:   Wagner  v.  Brooklyn  Heights 

^^Connecticut:     Nelson   v.    Bran-  R.     Co.,     69     App.     Div.     349,     74 

ford   Lighting  &   W.   Co.,   75   Conn.  N.   Y.    Supp.    809;    Ennis   v.    Gray, 

548,  54  Atl.  303,   8  Am.  Elec.  Cas.  87      Hun       (N.      Y.),      355,      361, 

542,    13    Am.    Neg.    R.    490.     Ken-  68    N.    Y.    St.    R.    312,    34    N.    Y. 

tuckjf:    Thomas',    Adm'r,    v.    Mays-  Supp.    383,    5    Am.    Elec.    Cas.    325. 

ville   Gas   Co.,    108   Ky.   224,   56   S.  Texas:    Brush  Elec.  L.  &  P.  Co.  v. 

W.   153;   Schweitzer's  Admr.  v.  Cit-  Lefevre    (Tex.   Civ.   App.   1900),   55 

izen's  General  Elec.  Co.,  21  Ky.  Law  S.  W.  396.   West  Virginia:    Thomas 

R.   608,   52   S.   W.    830.      Missouri:  v.   Wheeling  Electrical   Co.,   54   W. 
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under  such  conditions,  to  keep  the  wires  perfectly  insulated, 
and  it  must  exercise  the  utmost  care  to  maintain  them  in  this 
condition  at  such  places. ^^  And  the  fact  that  it  is  very  ex- 
pensive or  inconvenient  to  so  insulate  them  will  not  excuse 
the  company  for  failure  to  keep  their  wires  perfectly  insu- 
lated.^"    So   one,    who    in   the    course    of   his    employment    is 


Va.  395j  4G  S.  E.  217,  8  Am.  Elec. 
Cas.  528,  citing  Joyce  on  Electric 
Law,  §  445. 

Whether  a  place  is  such  as  to  re- 
quire insulation  is  generally  a  ques- 
tion for  the  jury.  Thomas  v. 
Wheeling  Electrical  Co.,  54  W.  Va. 
395,  46  S.  E.  217,  8  Am.  Elec.  Cas. 
528. 

Where  it  appears  that  there  teas 
a  better  method  of  insulation  than 
was  used  by  the  company  it  is  a 
question  for  the  jury  as  to  the  com- 
pany's failure  to  use  the  better 
method.  Linton  v.  Weymouth  Light 
&  P.  Co.,  188  Mass.  276,  74  N.  E. 
321. 

^^  Kentucky:  McLaughlin  v. 
Louisville  Elec.  L.  Co.,  100  Ky. 
173,  37  S.  W.  851,  34  L.  R.  A.  812, 
5  Am.  &  Eng.  Corp.  Cas.  (N.  S.) 
167,  18  Ky.  Law  R.  69.5,  6  Am. 
Elec.  Cas.  255;  Lexington  Ry.  Co. 
V.  Fain's  Adm'r.,  24  Ky.  Law  R. 
1443,  71  S.  W.  628,  8  Am.  Elec. 
Cas.  499;  O'Donnell's  Adm'r  v. 
Louisville  Elec.  L.  Co.,  21  Ky.  Law 
R.  1362,  55  S.  W.  202;  Schweitzer's 
Adm'r  v.  Citizens'  Gen.  Elec.  Co., 
21  Ky.  Law  R.  608.  52  S.  W.  830. 
Missouri :  Geismann  v.  Missouri 
Edison  Electric  Co.,  173  Mo.  654,  73 
S.  W.  654,  8  Am.  Elec.  Cas.  569; 
Winkelman  v.  Kansas  City  Elec.  L. 
Co.,  110  Mo.  App.  184,  85  S.  W. 
99.  Oregon :  Perham  v.  Portland 
Electric  Co.,  33  Or.  451,  53  Pac.  14, 
24,  7  Am.  Elec.  Cas.  487,  72  Am.  St. 
Rep.  730,  40  L.  R.  A.  799.  Pennsyl- 
vania: Fitzgerald  v.  Edison  Elec- 
tric Ilium.  Co.,  200  Pa.  St.  540,  50 
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Atl.  lOlj  7  Am.  Elec.  Cas.  642. 
West  Virginia:  Thomas  v.  Wheel- 
ing Electrical  Co.,  54  W.  Va.  395, 
46  S.  E.  217,  8  Am.  Elec.  Cas.  528, 
citing  Joyce  on  Electric  Law,  §  445. 
So  where  a  person,  while  at  work 
on  the  roof  of  a  house,  was  killed 
1)}'  contact  with  an  electric  light 
wire,  the  court  said  in  an  action  to 
recover  for  his  death:  "Electric- 
ity is  one  of  the  most  dangerous 
agencies  ever  discovered  by  human 
science,  and  owing  to  that  fact,  it 
was  the  duty  of  the  electiic  light 
company  to  use  every  protection 
which  was  accessible  to  insulate  its 
wires  at  all  points  where  people 
have  the  right  to  go,  and  to  use  the 
utmost  care  to  keep  them  so;  and 
for  personal  injuries  to  a  person  in 
a  j)lace,  where  he  had  a  right  to  be, 
without  negligence  upon  his  part 
contributing  directly  thereto,  it  is 
Iial)le  in  damages."  Geismann  v. 
Missouri  Edison  Elec.  Co.,  173  Mo. 
654,  73  S.  W.  654,  8  Am.  Elec.  Cas. 
569. 

There  must  be  perfect  protection 
at  those  points  where  persons  are 
liable  to  come  in  contact  with  a 
wire  over  which  a  deadly  current  of 
electricity  is  conveyed.  Lexington 
Railway  Co.  v.  Fain's  Adm'r,  24 
Ky.  Law  R.  1443,  71  S.  W.  628,  8 
Am.  Elec.  Cas.  499. 

57  McLaughlin  v.  Louisville  Elec. 
L.  Co.,  100  Ky.  173,  37  S.  W.  8ol, 
34  L.  R.  A.  812,  5  Am.  &  Eng.  Corp. 
Cas.  (N.  S.)  167j  6  Am.  Elec.  Cas. 
255,  18  Ky.  Law  R.  693. 
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brought  in  close  proximity  to  electrical  wires,  is  not  guilty 
of  contributory  negligence  by  coming  in  contact  therewith,  un- 
less done  unnecessarily  or  without  proper  precautions  for  his 
safety.  And  where  the  wires,  if  properly  insulated,  would  not 
be  a  source  of  danger,  such  person  is  only  obliged  to  look  for 
patent  defects  and  not  for  latent  defects, ^^  as  a  person  may 
assume  that  wires  are  properly  insulated  in  those  places  where 
one  having  a  right  to  go  may  come  in  contact  with  them.^^ 
So  where  an  electric  light  company  maintained  its  wires  upon 
a  bridge  from  which  it  knew  boys  were  in  the  habit  of  diving, 
and  a  boy,  while  upon  a  truss  of  the  bridge  for  the  purpose  of 
diving,  was  killed  ,by  touching  a  wire  imperfectly  insulated 
it  was  decided  that  the  company  was  liable.^*^  And  a  person 
who  touches  an  electrical  wire,  from  which  the  insulation  is 
worn  off,  if  he  does  it  in  ignorance  of  the  nature  and  condi- 
tion of  the  w^ire,  is  not  negligent.^  ^  But  this  duty  to  insulate 
wires  for  the  protection  of  persons  who  may  come  in  contact 
with  them  does  not  extend  as  to  those  places  where  no  one 
could  reasonably  be  expected  to  come  in  contact  with  the 
wires.^^  So  as  against  a  trespasser  upon  the  poles  of  the  com- 
pany, it  is  not  obliged  to  keep  the  insulation  of  its  wires  in 
such  perfect  condition.^^  And  one  who  is  guilty  of  contrib- 
utory negligence  cannot  recover  for  an  injury  caused  by  con- 
tact with  an  electric  wire,  though  it  is  not  properly  insulated.*^ ^ 
Where,  however,  a  wire  is  heavily  charged  with  electricity  and 

68  Clements    v.    Louisiana    E.    L.  S.    E.   217,   8   Am.   Elec.    Cas.    528. 

Co.,  44  La.   Ann.   692,  4   Am.   Elec.  See      Lexington     Railway     Co.      v. 

Cas.  381,  11  So.  51.  Fain's  Adm'r,  24  Ky.  Law  R.  1443, 

59  Fitzgerald  v.  Edison  Elec.  II-  71  S.  W.  628,  8  Am.  Elec.  Cas.  499. 
lum.  Co.,  200  Pa.  St.  540,  50  All.  C2  Knowlton  v.  Des  Moines  Edison 
161,  7  Am.  Elec.  Cas.  642;  Thomas  Light  Co.,  117  Iowa,  451,  90  N.  W. 
V.  Wheeling  Electrical  Co.,  54  W.  818,  8  Am.  Elec.  Cas.  800,  citing 
Va.  395,  46  S.  E.  217,  8  Am.  Elec.  Hector  v.  Light  Co.,  174  Mass.  212, 
Cas.  528.  54  N.  E.  539,  75  Am.  be.  Rep.  300, 

60  Nelson  v.  Branford  Lighting  &  7   Am.   Elec.   Cas.   568. 

W.  Co.,   75  Conn.  548,  54  Atl.  303,  es  Ng^vark   Elec.    L.   &   P.    Co.    v. 

8  Am.  Elec.  Cas.  542,   13  Am.  Neg.  Garden,  23  U.   S.   C.   C.  A.  649,  39 

R.  490.  U.   S.  App.  416,  78  Fed.  74,  37  L. 

61  Griffin  v.  United  Elec.  L.  Co.,  R.  A.  725,  6  Am.  Elec.  Cas.  275. 
164  Mass.  492,  49  Am.  St.  Rep.  477,  e*  Winkelman     v.     Kansas     City 
41  N.  E.  675;  Thomas  v.  Wheeling  Electric   Light    Co.,    110    Mo.    App. 
Electrical   Co.,   54   W.  Va.    395,   46  184,  85  S.  W.  99. 
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is  uninsulated,  it  is  negligence  on  the  part  of  the  company  to 
permit  it  to  be  suspended  so  close  to  the  ground  as  to  be  within 
easy  reach  of  a  pedestrian. "^^  And  where  an  injury  is  received 
by  contact  with  a  wire  at  a  place  where  it  ought  to  be  insu- 
lated, and  there  is  not  proper  insulation,  the  company  main- 
taining the  wire  is  prima  facie  liable,  as  in  such  a  case  it  is 
bound  to  anticipate  danger.''^  But  where  a  lineman  of  a  tele- 
phone company  was  injured  while  drawing  a  telephone  wire 
over  the  feed  wire  of  a  street  railway  company,  it  was  held 
that  the  street  railway  company  was  not  bound  to  exercise  the 
"  utmost  degree  of  care  "  to  keep  the  feed  wire  insulated,  so 
as  to  prevent  injury,  under  such  circumstances.''"  And  wliere 
an  electric  light  company  had  left  the  ends  of  two  service  wires 
uninsulated  in  the  cellar  of  a  house,  at  a  distance  of  about  eight 
feet  above  the  floor,  and  a  workman  engaged  by  the  owner  in 
making  repairs  in  the  house  had  taken  hold  of  these  two  ends, 
making  a  short  circuit,  and  burning  his  hand,  it  was  held  tliere 
could  be  no  recovery,  on  the  ground  that  the  evidence  showed 
that  the  current  was  not  of  sufficient  voltage  to  cause  death  or 
great  bodily  liarm,  and  that  it  must  be  such  to  be  within  the 
exception  of  the  rule  permitting  "  a  third  party  to  maintain 

65  Suburban  Elcc.  Co.  v.   Nugent,  when    the    defendant    failed    to    in- 

58  N.  J.  L.  G58,  34  Ail.  lOGn,  32  L.  sulate,   it   was   bound  to   anticipate 

R-  A.  700.  accident     from     that      failure.      It 

CO  Thomas  v.  Wheeling  Electrical  must    foresee   that    it    is    likely    to 

Co.,  54  W.  Va.  395,  4G  S.  E.  217,  8  happen,"  per  Brannon,  J. 

Am.   Elec.   Cas.   528,   wherein   it   is  See  Perham  v.   Portland  Electric 

said:     "I    think    that    where    the  Co.,  33  Or.  451,  53  Pac.  14,  7  Am. 

place   is   one  that   demands    insula-  Elec.    Cas.    487,    72   Am.     St.    Rep. 

tion  of  wires,  there  the  company  is  730,  40  L.  R.  A.  799. 

bound    to    anticipate    contact    with  In  Geismann   v.   Missouri  Edison 

the  wires;    for    it   is  the   fact   that  Elec.     Co.,     173    Mo.     654,     73     S. 

persons  may  there  come   into   such  W.  654,  8  Am.  Elec.  Cas.  659,  it  is 

contact  that  imposes  the  duty  of  the  declared  that  the  fact  that  a  person 

insulation  Avhen   injury  to  a  person  is  killed  by  contact  with  an  electric 

is    received    at    such    a    place    from  liglit  wire  at  a  place  where  he  had  a 

want  of  proper  insulation,  the  com-  right   to   be   is    conclusive   proof   of 

pany  using  the  wires  is  prima  facie  defective  insulation  and  of  the  neg- 

liabie,  unless  there  be  contributory  ligence  of  the  company  maintaining 

negligence.     *     *     *     Tlie    law    de-  the  wire. 

mands    insulation,    and    if    damage  67  Calumet    Elec.    St.    R.    Co.    v. 

arise   from   its  want  the  law  gives  Grosse,  70  111.  App.  381. 
action  for  its   omission.     Therefore, 
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an  action  for  injuries  resulting  from  a  breach  of  contract  be- 
tween two  contracting  parties."  ^^  An  electrical  company  is 
held  to  have  notice  of  the  fact  that  one  of  its  wires  is  in  a  dan- 
gerous and  defective  condition,  where  it  appears  that  by  con- 
tact with  another  wire  the  insulation  has  been  worn  off,  and 
that,  for  a  considerable  period  prior  to  the  date  of  the  accident, 
sparks  had  been  noticed  at  this  point.^^ 

§  445a.  Non-compliance  with  ordinance  requiring  '*  water- 
proof "  insulation  —  Neglig-ence  —  Contact  of  wires. —  Where  it 
is  required  by  ordinance  that  a  certain  form  of  insulation  shall 
be  used  in  the  case  of  electric  light  wires,  a  failure  to  comply 
with  the  requirements  of  the  ordinance,  and  the  adoption  by  an 
electric  light  company  of  some  other  form  of  insulation,  is 
held  to  be  negligence  in  itself.  Thus  it  has  been  so  deter- 
mined in  an  action  to  recover  for  the  death  of  a  telephone 
employee  by  the  contact  of  a  telephone  wire,  which  he  had 
hold  of,  with  an  electric  light  wire.  It  appeared  in  this  case 
that  the  ordinances  of  the  city  required  that  the  wires  of  elec- 
tric lighting  companies  should  be  covered  with  "  water-proof  " 
insulation  and  there  was  evidence  to 'the  effect  that  if  such 
insulation  had  been  used,  instead  of  that  adopted  by  the  com- 
pany, it  would  probably  have  prevented  the  passing  of  the 
current  from  the  electric  light  wire  to  the  telephone  wire. 
The  court  had  charged  the  jury  in  this  case  on  the  theory 
that  if  the  insulation  used  was  not  "  water-proof  "  insulation, 
as  required  by  the  ordinance,  and  was  not  as  effectual  in  pre- 
venting the  passage  of  an  electrical  current  to  a  wire  in  con- 
tact as  a  "  waterproof  "  insulation  would  be,  then  the  elec- 
tric light  company  was  negligent  and  it  was  declared  by  the 
court  on  the  appeal  by  the  company  from  a  judgment  for  plain- 
tiff that  it  seemed  plain  "  that  the  safety  of  persons  who  might 
be  in  danger  by  reason  of  contact  with  the  wires,  was  within 
the  contemplation  of  the  council  in  passing  the  ordinance,  and 
that  a  violation  of  the  provisions  of  the  ordinance  would  in 
itself  be  negligence.''  ^^ 

68McMullan  v.  Edison  Elec.  II-  Co.,  185  Pa.  St.  406,  39  Atl.  1053. 
lum.  Co.,  13  Misc.    (N.  Y.)   392,  34  ^oKnowlton  v.    Des  Moines    Edi- 

H.  Y.  Supp.  248,  5  Am.  Elec.  Cas.  son  Light  Co.,  117  Iowa,  451,  90  N. 

332.  W.  818.  8  Am.  Elec.  Cas.   800.  per 

«» Trirton     v.     Powelton     Eleotrir  ^^^Lain.   J. 
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§  445b.  Duties  and  liabilities  to  patrons  generally  —  Wiring 
and  fixtures  in  buildings. —  Though  an  electrical  company  is  not 
an  insurer,  yet  where  it  undertakes  to  render  service  to  a  cus- 
tomer, and  for  this  purpose  runs  its  wires  into  a  building 
and  installs  its  apparatus  therein,  it  is  under  the  obligation, 
both  in  doing  this  and  in  maintaining  the  wires  and  apparatus, 
to  exercise  a  degree  of  care  which  is  commensurate  with  the 
risks  involved,  having  in  view  such  injury  as  may  result  either 
from  improperly  protecting  or  insulating  its  wires  or  from 
improperly  installing  the  apparatus."^  And  this  obligation  can- 
not be  avoided  by  the  company  by  hiring  some  one  else  to  do 
the  work  required."^^  This  duty,  how^ever,  which  is  imposed 
upon  the  company  does  not  relieve  one  to  whom  service  is  ren- 
dered from  the  exercise  of  an  ordinary  degree  of  care.'^  And 
it  might  avail  an  electrical  company  as  a  matter  of  defense, 
in  an  action  for  an  injury  alleged  to  be  due  to  the  grossly 
negligent  manner  in  which  it  wired  a  building,  to  show  that  it 
was  wired  in  accordance  with  specific  directions  of  the  ow-ner 
of  such  building."^ 

§  445c.  Where  wiring  not  done  or  fixtures  not  installed  by 
company. —  \^Tlere  the  wiring  of  a  building  is  not  done,  or  the 
lixtures  not  installed,  by  the  company  furnishing  the  electricity 
and  an  injury  ensues  solely  as  a  result  of  some  defect  in  the 
wiring  or  fixtures  of  which  the  company  had  no  knowledge, 
and  it  is  under  no  contract  obligation  to  keep  such  wiring  or 
fixtures  in  proper  repair,  its  only  obligation  being  to  supply 
the  electric  current,  it  is  not  liable  for  such  injury. '^^  So, 
where  a  depot,  which  was  wired  by  the  company  owning  it, 

71  Denver    Consol.     Elec.     Co.     v.  73  Katafiasz     v.     Toledo     Consol. 

Lawrence,  31  Colo.  301,  73  Pac.  39,  Elec.  Co.,  24  Ohio  Cir.  Ct.  R.  127. 

8    Am.    Elec.    Cas.    617;    Waller    v.  74  Miller  v.  Ouray  Light  &  P.  Co., 

Leavenworth  Light  &  H.  Co.,  9  Kan.  18  Colo.   App.    131,   70   Pac.   447,   8 

App.  301,  61  Pac.  327;  Katafiasz  v.  Am.  Elec.  Cas.  611. 

Toledo   Consol.   Elec.    Co.,    24   Ohio  75  National  Fire  Ins.  Co.  v.  Den- 

Cir.  Ct.  R.  127.     See  Herzog  v.  Mu-  ver  Consol.  Elec.  Co.,  16  Colo.  App. 

nicipal  Electric  L.   Co.,    180  N.  Y.  86,  63   Pac.  949,   7  Am.  Elec.  Cas. 

518,   72  N.  E.   1142,  aflfg.  89  App.  715;  Harter  v.  Colfax  Electric  L.  & 

Div.  569,  85  N.  Y.  Supp.  712.  P.   Co.,   124    Iowa,   500,   100  N.  W. 

72Hoboken   Laud   &   Imp.   Co.   v.  508;    compare    Reynolds    v.    Narra- 

United    Electric    Co..    71    N.    J.    L.  gansett    Electric    L.    Co.,    26    R.    I. 

430,  58  Atl.   1082.  457,  59  Atl.  393. 
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was  destroyed  bj  fire  and  the  insurance  companies,  which  paid 
the  loss,  brought  suit  against  an  electric  light  company  which 
supplied  the  cui^ent  for  lighting  purposes,  it  was  held  that  a 
judgment  for  the  latter  company  could  be  safely  affirmed 
on  the  broad  ground  that  such  company  had  nothing  to  do 
with  the  furnishing  of  the  wiring  which  was  put  into  the 
building,  or  with  its  attachment  to  the  structure,  and,  if  any 
injury  happened  or  a  fire  broke  out  because  of  defective  wir- 
ing, or  negligent  construction,  it  was  a  matter  for  which 
that  corporation  could  not  be  held  responsible^^  And  where 
a  guest  at  a  hotel  w^as  injured  by  the  falling  of  an  elec- 
tric light  upon  him,  which  burned  his  back,  it  was  held  that 
as  it  was  not  shown  that  the  wiring  was  done  by  the  electric 
light  company  or  that  it  had  any  knowledge  of  defects  therein, 
such  company  could  not  be  held  liable  for  the  injury  caused 
by  the  falling  of  the  wire.'^'^  But  though  the  wiring  and  fix- 
tures in  such  a  case  may  be  defective,  this  will  not  relieve  the 
company  from  liability  for  an  injury  caused  by  an  excessive 
voltage  being  carried  into  the  building,  owing  to  the  negli- 
gence of  the  company  where  the  injury  would  not  have  re- 
sulted if  the  ordinary  current  or  voltage  had  been  conveyed 
over  the  wires.  So  it  has  been  declared  that  parties  installing 
electric  light  fixtures  in  houses  are  not  bound  to  anticipate 
that  electric  light  companies,  furnishing  electricity  to  the  pub- 
lic, will  be  negligent  in  either  the  construction  or  maintenance 

70  National  Fire  Ins.   Co.  v.  Den-  it    was    a    matter    with    which    the 

ver  Consol.  Elec.  Co.,  16  Colo.  Ai)p.  electric    company   was    not    charge- 

86,   63   Pac.   949,   7   Am.   Elec.   Cas.  able.    If  it  was  negligently  done  the 

715,    wherein    it    was    said    by    the  negligence  was  the  negligence  of  the 

court :     "  The     electric    light     com-  depot  company  which  put  it   in   or 

pany  under  a  contract  with  the  de-  of    the    firm    which    that    company 

pot    company,    connected   their    sys-  hired,    whose   negligence    would,    of 

tem  with  the  wiring,  and  delivered  course,  be  the  negligence  of  the  de- 

a    current    for   use.     This   was    the  pot    company.     There    was    a    total 

extent    of    the    connection    between  absence  of  evidence  which  sustained 

the  two  companies,  and  it  was  sim-  or    which    tended    to    sustain    any 

ply    a    delivery    of    a    current    for  knowledge  on  the  part  of  the   elec- 

lighting   purposes    by    one    and    the  trie  light  company  of  the  character 

payment  of  an  agreed  price  therefor  of  this  wiring."     Per  Bissell,  J. 
by  the  other.    Whatever,   therefore,  tt  Harter  v.  Colfax  Electric  L.  & 

may  have  been  the  character  of  the  P.   Co.,   124    Iowa,   500,    100   N.   W. 

wiring  or  the  nature  of  the   work,  508. 
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of  their  respective  systems  connecting  therewith  and  it  is  held 
that  the  installation  of  a  defective  electric  socket  by  plaintiff's 
intestate  at  his  place  of  residence  did  not  constitute  such  negli- 
gence as  will  preclude  a  recovery  for  his  death  caused  by  a 
deadly  current  being  conveyed  over  the  wires  into  the  house 
as  a  result  of  the  want  of  ordinary  care  on  the  part  of  the  elec- 
tric light  company,  it  appearing  that  the  current  which  should 
have  been  conveyed  was  not  dangerous.'^ 

§  445d.  Injuries  caused  by  excessive  voltage  conveyed  into 
buildings. —  An  electrical  company  which  undertakes  to  render 
service  to  individuals  is  obligated  to  use  a  degree  of  care  com- 
mensurate with  the  risks  and  dangers  involved  to  send  a  safe 
current  into  the  building,  and  a  patron  of  such  a  company  has 
a   riffht  to   assume  that  onlv  such   a   current  as   is  consistent 


's  Gilbert  v.  Duluth  General  Elec. 
Co.,  93  Minn.  99,  100  N.  W.  653, 
16  Am.  Neg.  R.  446.  The  excessive 
voltage  in  this  case  was  caused  by 
the  primary  and  secondary  wires 
becoming  crossed  in  the  street. 
"  Evidence  was  offered  showing  that 
the  electrical  appliances  in  the 
house  occupied  by  the  deceased  were 
placed  there  by  experts  employed 
by  him,  and  were  defective  in  this: 
That  the  socket  of  the  electrical  fix- 
ture which  deceased  grasped  at  the 
time  of  his  death  was  not  properly 
insulated  in  all  its  parts,  and  that 
the  absence  of  proper  insulation  ren- 
dered it  pos^sible  for  a  tremendous 
electrical  current  to  pass  through 
such  fixtures  upon  coming  in  con- 
tact with  his  hand  at  a  moment 
when  with  his  other  hand  he  touched 
a  metallic  ground  connection.  It  is 
urged  this  was  negligence  on  the 
part  of  deceased  and  precludes  a  re- 
covery. We  are  of  the  opinion  this 
contention  cannot  be  sustained. 
House  fixtures  are  not  constructed 
with  a  view  of  connecting  wires 
with  death-dealing  currents.     It  ap- 

742 


pears  from  the  record,  secondary 
wires  ordinarily  carry  a  voltage  of 
but  100,  or  one-fifth  the  amount  of 
a  deadly  current,  and  one  twenty- 
second  part  of  the  voltage  which  the 
evidence  tends  to  show  passed  over 
the  wire  in  question  and  through 
the  body  of  the  deceased.  The  de- 
ceased was  not  an  electrical  expert, 
and,  unlike  appellant,  he  was  not 
engaged  in  a  business  Avhich 
charged  him  with  special  knowledge 
in  the  premises.  We  cannot  say  he 
was  guilty  of  negligence  in  not  an- 
ticipating that  primary  and  second- 
ary wires  might  become  crossed  in 
the  streets  and  that  it  was  his  duty 
to  take  precautions  to  guard  against 
danger  therefrom.  Neither  can  we 
say  that  his  failure  to  do  so  was 
the  proximate  cause  of  his  death. 
On  the  other  hand,  appellant  was 
charged  with  ordinary  care  in  cell 
of  the  particulars  submitted  to  the 
jury,  and  we  are  of  the  opinion  that 
the  evidence  sustains  the  implied 
finding  that  it  did  not  exercise  such 
care."     Per  Douglas,  J. 
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§  445d 


with,  the  proper  rendering  of  the  services  contracted  for  will 
be  used.'^^  So  in  an  action  for  the  death  of  a  person  caused 
by  contact  with  an  electric  light  wire  in  his  house,  it  was  de- 
cided that  he  was  not  g"uilty  of  contributory  negligence,  it  ap- 
pearing that  the  current  contracted  for  would  not  have  harmed 
one  who  came  into  contact  with  the  wire.^*^  An  electric  light- 
ing company  has  also  been  held  liable  for  death  caused  by  shock 
while  handling  an  electric  light  fixture,^^  as  where  a  customer 
was  attempting  to  turn  on  the  light,^^  it  being  declared  in  such 
a  case  that  the  presumption  arises  that  the  company  was  negli- 
gent.^^ So  in  an  action  to  recover  for  an  injury  to  a  person 
caused  by  an  electric  shock  while  attempting  to  turn  on  the 
light  it  was  declared  by  the  court:  "  The  plaintiff,  while  at- 
tempting to  do  that  which  every  patron  of  the  company  must 
do  to  make  use  of  the  electric  light,  received  into  his  body  a 
current  of  electricity,  burning  his  hands  and  feet  and  perma- 
nently injuring  him.  Such  injuries  are  not,  under  ordinary 
circumstances,  received  by  persons  who  turn  on  an  incandescent 
lamp,  if  the  company  supplying  the  current  has  not  been  negli- 
gent. The  defendant,  when  it  contracted  with  the  father  of 
the  plaintiff  to  sell  electricity  for  light,  contracted  to  keep 
its  plant  and  appliances  in  such  condition  that  no  greater  vol- 
ume of  electricity  would  be  carried  into  the  house  than  was 
necessary  for  its  proper  lighting.  The  quantity  of  electricity 
required  for  lighting  purposes  in  residences  is  not  sufficient, 
if  it  pass  through  the  body,  to  cause  the  injuries  described  by 

79  Colorado :    Denver  Consol.  Elec.  so  McCabe   v.   Narragansett    Elec. 

Co.   V.   Lawrence,   31   Colo.    301,    73  L.  Co.,  26  R.  I.  427,  59  Atl.  112. 

Pac.    39,    8    Am.    Elec.    Cas.    617.  si  Gilbert  v.  Duluth  General  Elec. 

Minnesota:    Gilbert  v.  Duluth  Gen-  Co.,  93  Minn.  99,  100  N.  W.  653,  16 

eral  Elec.  Co.,  93  Minn.  99,  100  N.  Am.  Neg.  R.  446. 

W.  653,  16  Am.  Neg.  R.  446.    Fenn-  82  Alton     Ry.     &     Ilium.     Co.     v. 

sylvania:    Crowe  v.  Nanticoke  Light  Foulds,    81    111.    App.    322;     Royal 

Co.,  209  Pa.  St.  580,  58  Atl.  1071;  Electric    Co.    v.    Here.    Rap.     Jud. 

Alexander  v.    Nanticoke   Light   Co.,  Queb.  11   B.  R.  436. 

209   Pa.    St.    571,   58   Atl.    1068,    17  ss  Alexander    v.    Nanticoke   Light 

Am.  Neg.   R.  354,  67  L.  R.  A.  475.  Co.,  209   Pa.   St.   571,  58  Atl.   1068, 

RJiode   Island:     McCabe    v.    Narra-  17   Am.   Neg.   R.   354,   67   L.   R.   A. 

gansett  Elec.  L.  Co.,   26  R.   I.   427,  475;  Crowe  v.  Nanticoke  Light  Co., 

59  Atl.   112.    Canada:     Royal  Elec-  209  Pa.  St.  580,  58  Atl.  1071. 
trie  Co.   v.   Here.   Rap.   Jud.   Queb. 
11  B.  R.  436. 
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the  plaintiff  in  his  complaint.  It  follows,  therefore,  that  the 
plaintiff  must  have  received  a  very  much  greater  quantity  of 
electricity  than  the  company  contracted  to  supply.  *  *  * 
The  company  insists  that  it  is  not  an  insurer,  and  that  its 
obligation  is  that  of  using  ordinary  care.  We  are  not  pre- 
pared to  say  that  it  is  an  insurer,  but  the  patrons  of  the  com- 
pany have  the  right  to  presume  that  they  will  not  be  injured 
in  attempting  to  use  that  which  the  company  sells,  and  that  it 
will  do  all  that  human  care,  vigilance  and  foresight  can  reason- 
ably do,  consistent  with  the  practical  operation  of  its  plant, 
to  protect  those  w^ho  use  its  electric  light."  ^"^  And  in  another 
case  where  a  person  was  injured  under  similar  circumstances, 
it  was  said  by  the  court :  "  When,  as  here,  one  on  his  own 
premises  handles  an  electric  lamp  furnished  to  him  by  an  elec- 
tric light  company  for  the  very  purpose  of  being  handled  as 
a  means  of  getting  light,  the  high  standard  of  duty  required 
of  the  company  is  that  it  must,  in  the  operation  of  its  plant, 
protect  its  patrons  from  the  perilous  current  which  is  the  basis 
of  its  business,  by  doing  all  that  human  care,  skill,  and  vigi- 
ance  can  suggest."  ^^  j^or,  under  such  circumstances,  can  the 
fact  that  the  person  injured  in  attempting  to  turn  on  the  light 
touches  some  other  part  of  the  fixtures  than  the  rubber  key  or 
that  he  stood  upon  a  metal  substance  be  regarded  as  a  want 
of  due  care  and  caution,  nor  will  the  company,  by  the  fact 
that  the  interior  wiring  may  have  been  out  of  repair,  be  relieved 
of  the  duty  it  owed  to  the  person  injured  to  not  permit  a 
deadly  current  of  electricity  to  enter  the  house,  if  within  its 
power  to  prevent.^® 

§  445e.  Same  subject  —  Defect  or  break  in  transformer. — 
Injuries  of  this  character  are  frequently  if  not  generally  caused 
by  some  defect  or  break  in  the  transformer,  an  appliance  by 
which  a  current  of  high  voltage  is  transformed  into  currents  of 
lower  voltage  before  it  is  carried  into  buildings.  By  such  defect 
or  break  the  current  in  the  primary  wire  enters  the  secondary 

84  Denver  Consol.  Elec.  Co.  v.  67  L.  R.  A.  475.  17  Am.  Neg.  E. 
Lawrence,  31  Colo.  301,  73  Pae.  39,       354,  per  Brown,  J. 

8  Am.  Elec.  Cas.  617,  per  Steele,  J.  se  Denver     Conssol.     Elec.     Co.    v. 

85  Alexander  v.  Nanticoke  Light  Lawrence,  31  Colo.  301,  73  Pac.  39, 
Co.,  209  Pa.  St.  571,  58  Atl.   1068,      8  Am.  Elec.  Cas.  617. 
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wire  and  thus  a  current  of  excessive  voltage  is  carried  into  a 
building,  in  many  instances  causing  serious  injury  or  death 
to  the  occupant.  The  company  is  not  an  insurer  against  all 
accidents  or  injuries  which  may  result  from  such  a  cause, 
but  if  it  knew  or  could  have  known  by  the  exercise  of  reason- 
able care  and  caution  of  such  defect  or  break  and  could  by 
repairing  the  same,  or  by  other  means,  have  prevented  the  acci- 
dent, then  it  will  be  liable  for  the  injury. ^'^  And  where  an  in- 
jury results  from  such  a  cause  it  has  been  decided  that  the 
jury  may  infer  negligence  from  the  happening  of  the  acci- 
dent,^**^  it  being  declared  that  the  transformer  is  an  apparatus 
wholly  under  the  control  of  the  company  and  that  its  break- 
ing down  or  functional  derangement  is  inferentially  evidence 
of  negligence  on  the  part  of  the  company,  thus  making  out  a 
prima  facie  case  against  it  and  casting  upon  it  the  burden 
of  rebutting  the  same  to  the  satisfaction  of  the  jury.^^ 

§  445f .     Injuries   caused  by   atmospheric   electricity. —  In   a 

recent  case  in  Arizona  the  question  is  considered  of  the  liability 
of  an  electric  light  company  for  a  failure  to  insulate  its  wires 
against  electricity  having  its  origin  in  the  clouds  or  atmos- 
phere. It  appeared  in  this  case  that  the  plaintifi"  was  the 
owner  of  a  building  into  which  the  defendant  company  ran  its 
wires  for  the  purpose  of  supplying  light,  and  that,  during  a 
storm,  lightning  passed  over  the  wires  into  the  building,  caus- 
ing its  destruction  by  fire.  The  plaintilf  brought  an  action  to 
recover  damages  for  the  loss  of  the  building,  alleging  that  the 
company  Avas  negligent  in  not  insulating  its  wires  against  elec- 
tricity thus  formed,  and  it  was  decided  that  the  company  was 
not  liable  for  such  loss,  as  the  law  did  not  make  it  an  insurer 
against  those  consequences  of  its  actions,  which  reasonable  care 
and  foresight  could  not  have  prevented.  The  principle  stated 
as  to  the  company  not  being  an  insurer  is  undoubtedly  a  cor- 
rect rule  of  law,  but  the  decision  of  the  court  in  this  case  that 
the  company  was  not  liable  is  to  be  weighed  in  view  of  the 
statement  in  the  opinion  of  the  court  that  the  duty  to  insu- 

87  Denver  Consol.  Elee.  Co.  v.  453.  See  McCabe  v.  Narragansett 
Lawrence,  31  Colo.  301,  73  Pae.  39,  Elec.  L.  Co.,  26  R.  I.  427,  59  Atl. 
8  Am.  Elec.  Cas.  617.  112. 

88  Memphis  Consol.  Gas  &  E.  Co.  S9  Reynolds  v.  Narragansett  Elec. 
V.  Letson,  135  Fed.  969,  68  C.  C.  A.  L.  Co.,  26  R.  I.  457,  59  Atl.  393. 
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late  the  wires  did  not  "  extend  so  far  as  to  require  the  insula- 
tion of  these  wires  in  a  manner  to  protect  against  injurious  con- 
sequences of  a  lightning  stroke,  for  the  evidence  shows  that  it 
was  not  practicable  to  insulate  them  against  lightning."  ^^ 
What  is  undoubtedly  the  true  rule,  and  one  which  does  not 
necessarily  conflict  with  this  decision,  is  that  declared  in  a  Ver- 
mont case,  which  was  an  action  against  a  telephone  company 
to  recover  for  the  death  of  a  person  caused  by  a  bolt  of  light- 
ning passing  over  the  telephone  wire  into  the  room  in  which 
the  deceased  was  sitting.  It  was  declared  in  this  case  that 
the  jury  might  properly  find  that  the  death  of  the  decedent 
was  caused  by  the  negligence  of  the  telephone  company  where 
there  was  evidence  tending  to  show  that  by  the  use  of  known 
and  approved  appliances  the  lightning  which  caused  the  death 
could   have   beeen   safelv   conducted    to   the   earth.^^      And    it 


90  Phoenix  Light  &  Fuel  Co.  v. 
Bennett  (Ariz.),  74  Pae.  48,  8  Am. 
Elee.  Cas.  597,  15  Am.  Neg.  E.  1, 
G3  L.  R.  A.  219. 

01  Griffith  V.  New  England  Teleph. 
&  Teleg.  Co.,  72  Vt.  441,  48  Atl. 
G43,  7  Am.  Elee.  Cas.  707,  52  L.  R. 
A.  919.  The  court  said  in  its  opin- 
ion :  "  It  appears  that  telephone 
wires  from  strokes  of  lightning,  at- 
mospheric conditions,  and  by  com- 
ing in  contact  with  electric  light 
and  trolley  wires,  may  become 
charged  with  electricity  so  as  to  en- 
danger life. and  property.  And  the 
evidence  tended  to  show  that,  in  the 
absence  of  proper  appliances  and 
ground  connections,  a  current  of 
electricity  may  jump  from  a  tele- 
phone wire  or  instrument.  In  view 
of  these  facts,  and  others  that  will 
be  herein  referred  to,  it  is  clear  that 
the  business  of  maintaining  and 
operating  a  telephone  line  is  one 
that  requires  special  knowledge  and 
skill  in  the  construction,  inspection, 
and  repair  of  the  line  and  instru- 
ments, and  in  the  use  of  known  and 
approved  devices,  if  any  there  be,  to 
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guard  against  harmful  effects  to 
persons  and  property  from  electric- 
ity which  may  be  conducted  over 
I  he  line  and  into  the  instruments, 
and  the  defendant  in  engaging  in 
the  business,  and  in  contracting  to 
place  and  maintain  its  instruments 
in  connection  with  its  wires  for  the 
use  of  its  patrons  in  dwellings  and 
other  buildings,  in  the  absence  of 
stipulations  to  the  contrary,  is 
deemed  to  have  undertaken  to  pos- 
sess and  exercise  such  knowledge 
and  skill.  *  *  *  Having  under- 
taken to  place  and  maintain  the  in- 
strument in  the  house,  and  connect 
it  with  its  telephone  line  for  the 
use  of  the  deceased,  in  so  doing  it 
was  under  a  duty  to  exercise  the 
care  of  a  prudent  man  in  like  cir- 
cumstances. If,  while  in  the  exer- 
cise of  such  care,  it  had  reasonable 
grounds  to  apprehend  that  light- 
ning would  be  conducted  over  its 
wires  to  and  into  the  house,  and 
there  do  injury  to  persons  or  prop- 
erty, and  there  were  known  and 
approved  devices  for  arresting  or 
dividing  such  lightning  so  as  to  pre- 
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would  seem  that  the  proper  rule  in  this  class  of  cases  would 
be  that  an  electrical  company  is  bound  to  adopt  and  use  such 
known  and  approved  appliances  as  may  be  effective  in  pre- 
venting atmospheric  electricity  from  passing  over  its  wires 
into  the  houses  or  building  of  its  customers.  Of  course  if  there 
were  no  such  appliances  the  company  could  not  be  held  respon- 
sible for  injury  or  damage  caused  thereby,  as  the  company  is 
not  to  be  regarded  as  an  insurer  against  consequences  which  it 
cannot  avert,  and  which  perhaps,  as  in  this  case,  may  be  classed 
as  "  an  act  of  God."  ^^ 

§  44  5g.  Discontinuance  of  service  —  Removal  of  appliances 
—  Wires  left  in  building. — Where  electrical  wires  are  carried 
into  a  building  for  the  purpose  of  rendering  service  to  a  cus-  i 
tomer,  as  in  the  case  of  telei)hone  or  electric  light  wires,  and 
subsequently  the  service  is  discontinued  and  the  instruments 
or  appliances  removed,  the  liability  of  the  company  for  an 
injury  caused  by  a  dangerous  current  of  electricity  being  con- 
veyed over  its  wires  into  such  building  may  nevertheless  con- 
tinue until  the  removal  of  the  wires.     Such  wires  are  carried 


vent  injury  therefrom  to  the  honse 
or  persons  therein,  then  it  was  the 
defendant's  duty  to  exercise  due 
care  in  selecting,  placing,  and  main- 
taining, in  connection  with  its  wires 
and  instruments,  such  known  and 
approved  appliances  as  were  reason- 
ably necessary  to  guard  against  ac- 
cidents that  might  fairly  be  ex- 
pected to  occur  from  lightning 
when  conducted  to  and  into  the 
house  over  its  telephone  wires."  Per 
Start,  J. 

»a "  If,  by  the  exercise  of  such 
reasonable  precautions  as  a  man  of 
ordinary  care  and  prudence  would 
exercise  in  respect  of  such  a  dan- 
gerous agent,  injuries  to  persons 
and  property  from  the  conduction 
along  the  wires  and  into  houses  of 
currents  of  atmospheric  electricity 
may  be  avoided,  it  is  the  duty  of 
companies  engaged  in  this  business 
to  employ  devices  and  appliances  to 


that  end.  if  the  danger  cannot  be 
wholly  avoided,  due  care  should  be 
taken  to  minimize  it;  and,  if  such 
care  is  taken,  and  there  still  in- 
heres to  the  operation  of  the  system 
a  modicum  of  unavoidable  peril  to 
persons  and  property,  its  conse- 
quences are  to  be  risked  and  sub- 
mitted to  in  consideration  of  the 
conservation  of  public  convenience 
to  which  they  are  necessarily  inci- 
dent—  the  business  being  a  legiti- 
mate one,  in  other  words,  though 
involving  peril  to  others,  its  prose- 
cution with  the  care  that  a  man  of 
prudence  would  exercise  in  view  of 
its  character  would  not  entail  lia- 
bility for  injuries  which  may  result 
notwithstanding  the  exercise  of  such 
due  care."  Southern  Bell  Teleph. 
&  Teleg.  Co.  v.  McTyer,  137  Ala. 
601,  34  So.  1020,  8  Am.  Elec.  Cas. 
.591.     Per  MeClellan,  J. 
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into  the  building  solely  for  the  purpose  of  rendering  the  serv- 
ice contracted  for,  and  this  alone  ordinarily  justifies  their  pres- 
ence there.  When  the  service  is  discontinued,  their  presence 
is  no  longer  required  and  they  should  be  removed  by  the  com- 
pany. If,  however,  the  company  fails  to  remove  them,  but 
leaves  them  in  such  a  condition  that  a  dangerous  current  may 
be  conducted  from  its  wires  along  its  line  into  the  building, 
causing  injury  to  person  or  property,  it  will  be  liable  therefor. 
So  where  a  telephone  company  removed  the  telephone  from  a 
store,  but  did  not  remove  the  wire,  simply  twisting  the  ends 
together,  and  a  customer,  while  in  the  store,  was  injured  by 
a  bolt  of  lightning  which  followed  the  wires  and  struck  her, 
it  was  held  that  the  telephone  company  was  liable  for  such  in- 
jury, it  being  declared  that  the  failure  of  the  company  to  re- 
move its  wires  constituted  negligence  per  se.®^  And  where 
electric  light  wires  were  left  hanging  down  by  the  employees 
of  the  company,  when  an  arc  lamp  was  removed  from  in  front 
of  a  store,  and  the  occupant  of  the  adjoining  store,  seeing 
the  awning  on  fire,  attempted  to  put  it  out  and  was  killed  by 
an  electric  current,  it  was  held  that  the  company  was  liable 
for  his  death,  even  though  the  person  killed  was  a  trespasser 
in  respect  to  the  adjoining  property,  since  he  was  not  a  tres- 
passer as  to  the  company.'*^ 

93  Southern  Bell  Teleph.  &  Teleg.  its  failure  to  perform  this  duty.  Its 
Co.  V.  McTyer,  137  Ala.  601,  34  remission  of  it  was  a  positive 
So.  1020,  8  Am.  Elec.  Cas.  591,  wrong,  committed  by  defendant's 
wherein  the  court  said :  "  In  view  servant  who  removed  the  telephone 
of  the  known  capacity  of  these  wires  and  twisted  up  and  left  the  wires, 
to  collect  and  carry  dangerous  cur-  No  man  of  ordinary  care  and  pru- 
rents  of  atmospheric  electricity  into  dence  would  have  so  acted.  There 
the  store  and  there  discharge  them,  is  not  room  for  two  reasonable  con- 
to  the  deadly  peril  of  persons  in  elusions  as  to  the  character  of  the 
there  at  the  time,  and  in  view  of  act  in  respect  of  negligence  vel  non. 
the  total  absence  of  any  occasion  It  was  negligence  per  se,  and  to  be 
for  the  wires  to  be  left  there  at  all,  so  declared  as  matter  of  law."  Per 
there    can,    in    our    opinion,    be    no  McClellan,  J. 

doubt    that    the    company    owed    a  Compare   United    States   Elec.    L. 

plain  duty  not  only  to  Thomas,  but  Co.  v.  Sullivan,  22  App.  D.  C.  115. 
also  to  his  customers,  to  remove  the  9*  Caglione  v.  Mt.  Morris  Elec.  L. 

wires,   and   thereby   to  obviate  this  Co.,   56  App.   Div.    (N.  Y.)    191,  67 

peril  to  him  and  to  them.     Nor  was  N.  Y.  Supp.  660. 
there  any  excuse  or  palliation   for 
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§  445h.  Effect  of  stipulation  in  contract  relieving  company 
from  liability. —  An  electrical  company  cannot  by  stipulation 
relieve  itself  from  all  liability  for  damage  which  may  result  in 
connection  with  the  service  which  it  contracts  to  render  to  a 
customer,  as  sweeping  provisions  of  such  a  character  are  con- 
trary to  public  policy  and  will  not  be  enforced  by  the  courts. 
So  it  has  been  decided  that  an  electric  light  company  cannot 
relieve  itself  of  its  failure  to  perform  its  duty  by  a  provision  in 
its  contract  with  a  customer  that  it  shall  not  be  "  liable  in  any 
event  for  damage  to  person  or  property  arising,  accruing  or 
resulting  from  the  use  of  the  light."  ^^ 

§  446.  Wires  on  buildings  and  roofs  —  Insulation  of. —  In 
many  cases  electrical  wires  are  attached  to  the  roofs,  cornices 
or  sides  of  buildings,  in  such  positions  that  persons  who  may, 
of  right,  be  in  close  proximity  thereto,  might,  in  case  the  wires 
were  not  properly  insulated,  receive  a  shock,  causing  death  or 
great  bodily  harm.  In  all  such  cases  the  companies  are  held 
to  the  highest  degi'ee  of  care  in  maintaining  their  wires  in  a 
safe  condition  and  to  keep  them  perfectly  insulated.  The  gen- 
eral principles  stated  in  a  preceding  section,®^  as  to  insulation 
of  wires,  apply  equally  where  such  wires  are  attached  to  build- 
ings. As  a  general  rule,  therefore,  all  wires  conveying  a  dan- 
gerous current  of  electricty,  attached  to  any  part  of  a  build- 
ing to  which  persons  may  rightfully  go  or  be  in  close  proximity 
to,  should  be  so  insulated,  or  protected,  so  as  to  remove,  so  far 
as  is  possible,  all  chance  of  damage  to  such  persons,  and  it  is 
the  duty  of  the  company  to  continue  to  maintain  them  in  the 
same  condition.^^  So  a  refusal  to  give  the  following  instruc- 
tion was  held  to  be  correct ;  "  With  reference  to  the  use  of  the 

05  Denver   Consolidated   Elec.   Co.  576,  7  Am.  Neg.  R.  253.    Massachu- 

V.  Lawrence,  31  Colo.  301,  73  Pac.  setts:    Griffin  v.  United  Elec.  L.  Co., 

39,  8  Am.  Elec.  Cas.  617.  164  Mass.  492,  49  Am.  St.  Rep.  477, 

96  See  §  445,  herein.  41  N.  E.  675,  32  L.  R.  A.  400.    New 

97  California :  Giraudi  v.  Electric  Hampshire :  Stevens  v.  United  Gas 
Improvement  Co.,  107  Cal.  120,  5  &  Elec.  Co.,  73  N.  H.  159,  60  Atl. 
Am.  Elec.  Cas.  318.  Eentmky,:  848.  New  Jersey:  Brooks  v.  Con- 
Baries  v.  Louisville  Elec.  L.  Co.,  25  solidated  Gas  Co.,  70  N.  J.  L.  211, 
Ky.  Law  R.  2303,  80  S.  W.  814.  57  Atl.  396,  16  Am.  Neg.  R.  127. 
Maryland:  Brown  v.  Edison  Elec.  Pennsylvania:  Fitzgerald  v.  Edison 
Ilium.  Co.,  90  Md.  400,  45  Atl.  182,  Elec.  lUum.  Co.,  200  Pa.  St.  540,  50 
46  L.  R.  A.  745,  7  Am.  Elec.  Cas.  Atl.  161,  7  Am.  Elec.  Cas.  642. 
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agencies  of  nature,  such  as  fire,  steam,  gas  or  electricity,  the 
court  instructs  you  that  persons  employing  such  agencies  and 
introducing  them  into  cities  in  the  form  of  commodities  for 
the  public  use,  while  held  to  a  considerable  degree  of  care  in 
the  service  of  these  dangerous  elements,  are  not  required  to  use 
such  extraordinary  care  as,  while  it  would  render  the  element 
absolutely  harmless  under  all  conditions,  would  also  render 
its  use  impracticable.  The  public  who  receive  the  benefits  of 
the  convenience  and  comfort  from  the  supply  of  the  commodity 
are  presumed  to  know  enough  of  the  nature  of  the  element 
to  avoid  the  dangers  wdiich  must  arise  out  of  its  practical  use. 
The  duties  of  the  person  supplying  the  commodity  and  of  the 
public  using  it  are  reciprocal.  Each  may  depend  upon  the  ex- 
ercise by  the  other  of  such  ordinary  knowledge  of  the  character 
of  the  commodity  and  such  common  prudence  in  its  presence, 
as  the  circumstances  of  the  time  and  place  require."  °^  So 
where  a  person  touching  a  wire  that  is  within  reach  of  a  win* 
dow  of  a  house  sustains  an  injury  thereby,  it  is  held  that  it 
is  not  the  touching  of  the  wire,  but  its  uninsulated  condition, 
that  is  the  proximate  cause  of  the  injury.^^  And  where  an 
electric  light  company  attached  an  electric  light  wire,  charged 
with  a  high  tension  current,  to  an  insulator  only  a  few  inches 
from  the  roof  of  a  house,  and  a  person  while  working  on  the 
roof  was  injured  by  contact  with  the  wire,  it  was  decided 
that  the  facts  presented  strong  prima  facie  proof  of  the  com- 
pany's negligence  and  that  the  case  should  not  have  been  taken 
from  the  jury.^     Again  the  fact  that  an  electrical  company  in 

ssGiraudi  v.  Electric  Improve-  E.  L.  Co.,  17  Colo.  App.  192,  68 
ment  Co.,  107  Cal.  120,  40  Pac.  108,  Pac.  117j  11  Am.  Neg.  R.  574, 
5  Am.  Elec.  Cas.  318.  In  this  case  holding  that  where  a  child  was  in- 
it  was  held  to  be  negligence  not  to  jured  by  a  shock  from  an  electric 
suspend  the  wires  sufficiently  high  light  wire  which  it  touched  in  lean- 
above  the  roof  to  prevent  contact  ing  out  of  a  window,  there  was  a 
with  them.  presumptive    case  of   negligence     on 

»9  Walters    v.    Denver    Consol.    E.  the  part  of  the  company  maintain- 

L.   Co.,   12  Colo.   App.   145,   54  Pac.  ing  the  wire. 

960,  5  Am.  Neg.  R.  5.  See  Steindorff  v.   St.  Paul  Light 

1  Brown    v.    Edison    Elec.    Ilium.  Co.,  92  Minn.  496,  100  N.  W.  221, 

Co.,  90  Md.  400,  45  Atl.  182,  46  L.  holding,    where   a   person    who    was 

R.  A.  745,  7  Am.  Elec.  Cas.  576,  7  working  on  the  roof  of  a  building, 

Am.  Neg.  R.  253.  was  killed  by  contact  with  an  elec- 

See    Walters    v.    Denver    Consol.  trie  light  wire,   which   was  not  in* 
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consideration  of  the  privilege  of  attaching  wires  to  a  building 
agreed  to  make  all  necessary  repairs  to  the  roofs,  does  not  de- 
prive the  owners  of  the  right  to  make  necessary  repairs  and  to 
go  upon  the  roof  or  send  workmen  there  for  that  purpose.^ 
So  it  is  held  not  negligence,  as  a  matter  of  law,  for  a  tinsmith 
at  work  on  the  outside  of  a  building,  who  has  no  knowledge 
as  to  the  dangerous  qualities  of  an  electric  light  wire  or  that 
such  wires  are  attached  to  the  outside  of  buildings,  to  touch 
such  a  wire.^  And  where  a  converter  was  placed  by  an  electric 
light  company  on  the  side  of  a  house  near  a  balcony  and  a 
person  while  painting  the  balcony  was  killed  by  contact  with 
the  electric  light  wires  it  was  declared,  in  an  action  for  dam- 
ages for  his  death,  that  evidence  that  the  wires  were  protected 
by  the  insulation  commonly  used  did  not  require  a  non-suit,  it 
being  shown  that  the  wires  could  have  been  more  effectively 
insulated  or  otherwise  better  protected,  and  it  was  decided  that 
the  question  whether  the  defendant  had  performed  the  duty 
imposed  upon  it  was  a  question  for  the  jury  and  that  the  jury 
having  found  for  the  plaintiff,  a  judgment  in  his  favor  would 
be  affirmed.*    And  in  the  case  of  men  at  work  on  a  building,  to 


sulated  and  which  was  suspended 
close  to  the  roof,  that  the  questions 
of  the  company's  negligence  and  of 
the  contributory  negligence  of  the 
plaintiff's    intestate    were    for    the 

2  Reagan  v.  Boston  Elec.  L.  Co., 
1G7  Mass.  406,  45  N.  E.  743. 

3  Griffin  v.  United  Elec.  L.  Co., 
164  Mass.  492,  49  Am.  St.  Rep.  477, 
41  N.  E.  675,  32  L.  R.  A.  400. 

4  Brooks  V.  Consolidated  Gas  Co., 
70  N.  J.  L.  211,  57  Atl.  396,  16  Am. 
Neg.  R.  127,  wherein  the  court  said: 
"  The  contention  on  the  part  of  the 
company  is  that,  when  it  had  used 
that  form  of  insulating  protection 
which  was  usually  employed  in  over- 
head construction,  it  had  done  its 
full  duty,  and  cannot  be  held  re- 
sponsible because  the  insulation 
failed  to  protect.  But  in  my  judg- 
ment this  is  too  narrow  a  view  of 


the  company's  duty.  When  it  placed 
its  converter  on  the  top  of  a  pole 
fifteen  or  twenty  feet  high,  to  which 
no  one  not  connected  with  the  com- 
pany would  be  likely  to  have  ac- 
cess, the  rule  of  duty  contended  for 
would  probably  be  properly  applied. 
But  when  it  placed  its  converter 
on  the  side  of  the  house,  although 
at  the  owner's  request  and  with  his 
permission,  and  in  a  place  where 
persons  on  the  balcony  might  come 
in  contact  therewith,  the  rule  of 
duty  was  obviously  more  severe. 
When  it  sent  its  dangerous  current 
through  the  wires  thus  exposed,  it 
was  bound  to  take  such  care  for 
the  protection  thereof  as  reason  re- 
quired to  be  done.  *  *  *  When 
it  placed  its  converter  in  the  posi- 
tion indicated,  it  was  bound  to  con- 
sider and  foresee  the  possibility  and 
the  probability  of  some  one,   using 
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which  electric  light  wires,  appearing  to  be  properly  insulated, 
are  attached,  the  fact  of  their  being,  therefore,  apparently  safe 
is  said  to  be  in  the  nature  of  an  invitation  to  risk  contact  with 
them.^  And  it  was  held  to  constitute  a  prima  facie  case  of 
negligence,  where  it  appeared  that  the  wires  were  so  arranged 
that  men  working  on  the  cornice  of  the  building  were  exposed 
to  contact  therewith ;  that  they  were  improperly  insulated ;  that 
there  was  a  bad  splice  entirely  uninsulated;  and  that  the  de- 
fective insulations  were  old.^  Where,  however,  a  girl  climbed 
out  of  the  window  of  a  house  and  from  there  to  the  jet  of  an 
adjoining  house,  where  she  was  injured  by  contact  with  elec- 
tric light  wires,  the  company  was  held  not  responsible,  on  the 
gi'ound  that  it  could  not  have  anticipated  such  action.^  And 
where  electric  light  wires  were  stretched  across  the  street,  and 
a  short  distance  above  an  awning,  and  one  who  was  moving  a 
house  went  upon  the  a\\Tiing  for  the  purpose  of  raising  the 
wires  so  that  the  house  could  pass  under  them,  and  while  there 
lost  his  balance  and  came  in  contact  with  the  wires  and  was 
killed,  it  was  held  that  negligence  could  not  be  imputed  to  the 
company  which  had  not  improperly  placed  the  wires  with  re- 
spect to  the  use  of  the  street,  the  top  of  the  awning  not  being 
a  place  to  which  people  would  be  expected  to  go.^  And  in  a 
case  in  Maryland  it  was  decided  that  it  was  an  act  of  negligence 

the    balcony    for    pleasure,    or    for  X.    Y.    Supp.    383,    Am.    Elec.    Cas. 

working  thereon,  coming  in  contact  325. 

with  the  wires  and  receiving  injury  See    Fitzgerald    v.    Edison    Elec. 

thereby,   and   to   take   such    precau-  Ilium.  Co.,  207  Pa.  St.  118,  56  Atl. 

tions  as  might  be  reasonably  taken  350,  affirming  a  judgment  for  plain- 

against  such  results.     This   duty  it  tiff,   whose   intestate   was  killed   by 

owed  to  every  person  lawfully  using  contact     with     a     live     wire     while 

the  balcony.     Whether  the  company  painting  a  cornice. 

did   take   such    precautions   and   ex-  ^  Keefe   v.   Narragansett   Elec.   L. 

ercise    such     care    as    the     circum-  Co.,   21    R.    I.j   575,   43   Atl.    542,   4 

stances    demanded    was    plainly     a  Am.   iSTeg.   Rep.   218. 

question  for  the   jury,"  Per  Magie,  8  Brush   Electric   Light   &   P.    Co. 

Ch.  V.   Lefevre,   93   Tex.    604    57    S.   W. 

5  McLaughlin    v.    Louisville   Elec.  640,  49   L.   R.   A.   771.     While   this 

L.  Co.,  100  Ky.  173,  37  S.  W.  851,  decision    may    declare    what    is    a 

34  L.  R.  A.  12,  5  Am.  &  Eng.  Corp.  proper  rule  as  to  one  who  was  upon 

Cas.    (N.  S.)    167,  18  Ky.  L.  Repr.  the    awning   without    any   right    or 

693.  license  and  was  a  trespasser,  yet  it 

oEnnis  v.  Gray,  87  Hun  (N.  Y.),  would  seem,  and  is  undoubtedly  the 
355,   361.  68   X.   Y.    St.  R.   312,  34  '  proper  rule,  that  the  company  owes 
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on  the  part  of  a  person  to  go  upon  the  roof  of  a  house  at  night 
and  lie  down  in  dangerous  proximity  to  a  cornice  and  only  a 
few  feet  from  electric  light  wires,  and  that  the  act  of  a  mother 
in  so  doing  constituted  negligence,  which  would  be  imputed  to 
an  infant  who  was  injured  by  taking  hold  of  the  wire.^ 

§  447.  Wires  over  roof  —  Use  same  structures  —  Different 
companies  —  Duty  to  insulate. —  Where  an  electrical  company 
erects  a  structure  upon  the  roof  of  a  building,  and  grants  to 
another  electrical  company  the  right  to  use,  in  common  with 
itself,  such  structure  for  the  support  of  electrical  wires,  it 
must,  where  its  wires  conyey  a  dangerous  current  of  electricity, 
insulate  them  and  so  maintain  them  as  to  render  them  safe  at 
such  places,  as  the  seryants  of  its  licensee  may  be  impliedly  or 
expressly  authorized  to  go,  in  the  performance  of  their  duties.-^^ 
This  duty  to  so  maintain  and  insulate  its  wires  does  not  extend 
to  wires  oyer  adjoining  roofs,  to  which  the  o^^mers  of  the  struc- 
ture had  neither  inyited  nor  licensed  such  seryants  to  go,  nor 
haye  reasonable  ground  to  expect  they  will  go.^^  This  duty  is 
a  reciprocal  one.^^ 

§  448,  Wires  over  roofs  —  Ordinance  as  to. —  An  ordinance 
passed  by  the  municipal  authorities,  prohibiting  the  suspension 
of  electric  wires  over  or  upon  the  roofs  of  buildings,  is  valid,  as 
being  within  the  legitimate  police  power  of  the  city,  and  r.n 
injunction  will  not  be  issued  restraining  the  authorities  from 
removing  wires,  erected  in  violation  of  such  ordinance.-^  ^ 

§  449.  Same  poles  used  by  different  companies  —  Duties  to 
each  other  —  Insulation  of  wires. —  ^Vliere  two  or  more  com- 
panies use  the   same   pole  or  poles  for  the   support  of  their 

the  duty  of  properly  protecting  its  lo  Illingsworth  v.  Boston  Elec.  L. 

wires,  to  all  persons  who  may  have  Co.,    161   Mass.   583,  37   X.   E.    778, 

the   right    to    go    upon    an   awning,  5  Am.  Elec.   Cas.   312. 

and   that    this    right    would    extend  n  Hector  v.   Boston  Elec.   L.   Co., 

to  the  owner   of  the  property,   and  161  Mass.  558,  37  X.  E.  773,  5  Am. 

any    person    who    might    be    there  Elec.   Cas   301. 

under  authority  or  license  from  the  i2  See  following  section, 

owner.  is  Electric    Imp.    Co.    v.    City    & 

0  Cumberland    v.    Lottig,    95    Md.  County   of   San   Francisco,   45   Fed. 

42..   51    Atl.    841,   8   Am.   Elec.    Cas.  593.  3  Am.  Elec.  Cas.  89. 
562,   11    .\m.   Xeg.  E.  n.   574. 
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wires,  each  is  bound  to  exercise  all  reasonable  precautions  for 
the  prevention  of  injury  to  the  servants  of  any  of  the  others, 
who  may  be  sent  there  in  pursuance  of  the  common  right.^^ 
Each  is  bound  to  know  that  the  servants  of  the  others  may,  in 
the  performance  of  their  duties,  come  into  contact  with  its 
wires,  and  it  is  incumbent  upon  it  to  take  all  reasonable  pre- 
cautions to  keep  its  wires  properly  insulated.  The  fact  that  a 
wire  is  insulated,  under  such  circumstances,  is  calculated  to 
induce  reliance  upon  its  safety,  and  possibly  cause  an  employee 
to  risk  the  danger  of  contact.^  ^  So,  if  during  such  a  common 
user  the  insulation  of  a  wire  of  one  of  the  companies  has  be- 
come defective,  and  a  servant  of  one  of  the  other  companies 
is  in  the  course  of  his  employment  injured,  the  company  main- 
taining such  defective  wire  will  be  liable  for  the  injury  sus- 
tained.^*^ 

§  449a.  Contact  of  wires  —  Duty  of  company  to  prevent. 
—  Where  electric  wires  are  maintained  by  dilferent  companies 
in  the  streets,  obligations  are  by  law  imposed  upon  each,  not 
only  with  respect  to  the  others,  but  also  to  individuals  and  to 
the  public  in  general  to  prevent  a  contact  of  the  wires, 
which  may  result  in  injury  to  property  or  person.  The 
question  as  to  the  duty  of  such  companies  arises  most  frequently 
where  an  injury  has  resulted  from  the  contact  of  a  telegraph 
or  telephone  wire  with  an  electric  light  or  trolley  wure  by  which 
the  dangerous  current  of  the  latter  is  conveyed  into  the  former. 
From  a  consideration  of  the  several  cases  in  which  the  liability 
of  a  company  under  such  circumstances  is  considered  the  rule 
may  be  deduced  that  where  companies  of  such  a  character  oc- 
cupy the  streets  with  their  poles  and  wires,  each  company 
is  under  the  obligation  to  exercise  reasonable  or  due  care, 
that  is,  a  degree  of  care  which  is  reasonable  in  view  of  the 
circumstances  and  commensurate  to  the  dangers  and  risks 
involved,  to  prevent  its  wires  from  coming  into  contact  with 
the  wires  of  another  company,  and  that  a  company  which  has 

I- Dallas  Electric  Co.  v.  Mitchell,       App.  416;    78  Fed.   74,  37  L.  R.  A. 
33   Tex.    Civ.    App.   424,    76    S.    W.       725,  6  Am.  Elec.  Cas.  275. 
935,  8  Am.  Elec.  Cas.  692.  «  Newark  E.  L.  &  Power   Co.  v. 

15  Newark  E.  L.  &  Power  Co.  v.  Garden,  23  C.  C.  A.  649,  39  U.  S. 
Garden,  23   C.  C.   A.   649,  39   U.   S.       App.   416,   78   Fed.   74,   37  L.   R.   A. 

725,  6  Am.  Elec.  Cas.  275. 
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been  negligent  in  the  performance  of  its  duty  in  this  respect 
will,  in  the  absence  of  contributory  negligence  on  the  part  of 
the  person  injured,  be  liable  for  the  injury  resulting  from  such 
contact.^  ^  So  in  a  case  in  Xew  Jersey  which  was  an  action  for 
damages  for  the  death  of  a  person  caused  by  shock  from  a 
broken  telegraph  wire  into  which  the  current  of  an  electric 
light  wire  had  been  discharged  by  contact  the  court  said  in  this 
connection :  "  It  is  assumed  that  the  defendants  were  each 
maintaining  wires  in  the  public  highways  in  the  exercise  of  a 
franchise ;  hence  each  was  bound  to  take  reasonable  care  not  to 
injure  other  users  of  the  street.  It  was  the  duty  of  the  electric 
light  company  to  use  reasonable  care  that  other  uninsulated  tele- 
graph wires  that  crossed  it  should  not  be  allowed  to  come  in 
contact  with  its  wire  which  was  insulated,  and  which  carried 
a  powerful  electric  current,  and  remain  for  so  long  a  time  in 
contact  therewith  as  to  wear  away  the  insulation,  and  divert 
the  powerful  current  to  the  telegrai^h  wire,  to  the  probable 
injury  of  persons  who  should  come  in  contact  with  the  tele- 
graph wire,   or  in  contact  with  other  wires  wliich  might  be 

Due  care  requires  of  those  using 
wires  or  conductors  of  electricity  so 
to  place  and  maintain  them  with 
reference  to  similar  conducting 
agencies  that  dangerous  contact  be 
not  probable;  and  where  wires 
maintained  concurrently  hy  differ- 
ent parties  are  so  erected  and  strung 
that  they  are  likely  to  touch,  pos- 
sibly with  destructive  consequences, 
either  or  both  parties  must  make 
efforts  to  remedy  such  dangerous 
condition,  and  if  an  injury  occurs 
through  the  neglect  of  such  duty, 
both  are  liable.  Simmons  v.  Shreve- 
port  Gas,  Elec.  L.  &  P.  Co.,  116 
La.—,   41    So.   248. 

See  §  517a  herein  as  to  duty  to 
use  guard  wires. 

See  chap.  XXII,  as  to  conduction 
and  induction  and  interference  of 
wires. 

See  §§  606-612  herein  as  to  in- 
juries from  wires. 


IT  Indiana :  Central  Union  Teleph. 
Co.  V.  Sokola,  34  Ind.  App.  429,  73 
N.  E.  143.  Kansas:  Metropolitan 
St.  Ry.  Co.  V.  Gilbert,  70  Kan.  261, 
78  Pac.  807,  17  Am.  Neg.  R.  231. 
Kentucky.  Lexington  Ry.  Co.  v. 
Tain's  Adm'r,  24  Ky.  Law  R.  1443, 
71  S.  W.  628,  8  Am.  Elec.  Cas.  499. 
Louisiana:  Hebert  v.  Lake  Charles 
Ice,  L.  &  W.  Co.,  Ill  La.  522,  35 
So.  731j  64  L.  R.  A.  101.  ¥eio 
Jersey:  Hamilton  v.  Bordentown 
Elec.  L.  &  M.  Co.,  68  N.  J.  L.  85, 
52  Atl.  290,  8  Am.  Elec.  Cas.  524. 
yeto  York :  Paine  v.  Electric  Il- 
ium. &  P.  Co.,  64  App.  Div.  (N.  Y.) 
477,  72  N.  Y.  Supp.  279,  7  Am. 
Elec.  Cas.  651.  Texas:  Interna- 
tional Light  &  P.  Co.  V.  Maxwell, 
27  Tex.  Civ.  App.  294,  05  S.  W.  78, 
7  Am.  Elec.  Cas.  672;  Wehner  v. 
Lagerfelt,  27  Tex.  Civ.  App.  520,  66 
S.  W.  221.  Wisconsin:  Nagle  v. 
Hake,  123  Wis.  256.  101  N.  W.  409. 
See  §  606  herein. 
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brought  in  touch  with  the  charged  telegraph  wire.  It  was  the 
duty  of  the  three  companies  maintaining  the  telegraph  wire  to 
use  reasonable  care  to  prevent  their  wire  from  coming  in  con- 
tact with  the  highly  charged  electric  light  wire,  and  remain  in 
contact  therewith  in  such  a  way  and  for  so  long  a  time  as  to 
wear  off  the  insulation  and  divert  the  current  to  its  own  wire, 
to  the  danger  of  those  who  should  touch  it,  or  touch  another 
wire  with  which  it  might  come  in  contact.''  ^^  And  though  a 
a  telephone  company  may  have  taken  no  precautions  to  prevent 
a  contact  of  its  wires  with  those  of  an  electric  light  company, 
such  fact  will  not  relieve  the  latter  company  from  liability  for 
the  death  of  a  person  caused  by  the  telephone  wire  l)reaking 
during  a  storm  and  falling  across  an  uninsulated  electric  light 
wire  which  burned  and  fell  to  the  street,  the  proximate  cause 
of  the  death  being  declared  to  be  the  uninsulated  condition  of 
the  electric  light  wire.^''  Xor  will  a  company  be  relieved  of 
this  obligation  to  exercise  due  care  and  of  liability  for  the  con- 
sequences of  the  want  of  its  exercise,  by  the  fact  that  it  may 
have  had  a  prior  or  superior  right  to  the  use  of  the  streets.^*^ 
But  where  it  is  alleged  that  an  electric  company  negligently 
permitted  its  wires  to  come  in  contact  with  the  wires  of  another 
company  it  is  proper  to  require  that  negligence  should  be  proved 
as  alleged. ^^ 

§  450.  Fallen  or  broken  wires. —  An  electrical  company  is 
under  the  duty  of  so  maintaining  its  wires  as  not  to  inter- 
fere with  the  free,  unobstructed  and  safe  use  of  the  highway. 
Although  it  is  not  an  absolute  insurer  of  the  strength  of  its 

18  Hamilton  v.   Bordentown  Elec.  wires,  where  the  requisite  care  ha3 

L.   &   M.    Co.,    68   N.   J.   L.    85,    52  not   been    exercised    by   either    com- 

Atl.  290,  8  Am.  Elec.  Cas.  524,  per  pany.     Economy  Light  &  Power  Co. 

Cxarretson,  J.  v.  Hiller,  203  111.  518,  68  N.  E.  72, 

isHebert    v.    Lake    Charles    Ice,  8  Am.  Elec.  Cas.  462.     And  a  city 

L.   &  W.    Co.,   Ill   La.   522,    35   So.  may  be  jointly  liable  with  an  elec- 

731,  64  L.  R.  A.  100.     See  Warren  trical  company.    Cumberland  Teleph. 

V.  City  Electric  Ry.  Co.,  141  Mich.,  &  Teleg.   Co.   v.   Ware's  Adm'x,   24 

298,    104    N.    W.    613;    Parsons    v.  Ky.  Law  R.  2519,  74  S.  W.  289. 

Charleston  Consol.  R.  G.  &  E.  Co.,  20  Richmond  &  P.    Elec.    Ry.   Co. 

69  S.  C.   305,   48  S.  E.  284.  v.  Rubin,  102  Va.  809,  47  S.  E.  834. 

There  may  he  a  joint  liability  on  21  Barrett  v.  Independent  Teleph. 

the  part  of  diflferent   companies  for  Co.    (Tex.    Civ.   App.    1902),   65    S. 

an  injury  caused  by  contact  of  their  W.   1128. 
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wires,  yet  it  is  bound  to  exercise  the  utmost  care  in  maintain- 
ing them.22  jf^  owing  to  negligence  on  the  part  of  an  electrical 
company  in  the  maintenance  of  its  line,  a  wire  falls  or  breaks, 
the  company  is  liable  for  any  injury  caused  thereby,  but  if, 
owing  to  some  latent  defect,  which  by  the  exercise  of  reason- 
able care  could  not  have  been  detected,  a  wire  falls  and  causes 
damage  or  injury,  it  will  not  be  liable,  unless  it  has  been  neg- 
ligent in  respect  to  the  danger  of  such  accident.^^  And  if 
poles  and  wires  are  properly  erected  and  maintained  and  a 
storm  of  unusual  and  extraordinary  severity,  which  could  not 
reasonably  have  been  anticipated,  causes  a  wire  to  fall,  and 
it  is  not  negligently  permitted  to  remain  an  unreasonable  time 
in  such  condition,  the  company  will  not  be  liable  for  an  injury 
caused  thereby.^-'  If,  however,  an  electrical  company  negll- 

24  Mitchell  V.  Charleston  Light  & 


22  United  States:  Western  Un. 
Teleg.  Co.  v.  Thorn,  64  Fed.  287, 
12  C.  C.  A.  104,  5  Am.  Elec.  Cas. 
283.  Colorado:  Denver  Consol. 
Elec.  Co.  V.  Simpson,  21  Colo.  371, 
41  Pac.  499,  5  Am.  Elec.  Cas.  278. 
District  of  Columbia:  District  of 
Columbia  v.  Dempsey,  27  Wash. 
Law.  Repr.  87.  Minnesota:  Nich- 
ols V.  City  of  Minneapolis,  33  Minn. 
430,  23  N.  W.  868,  1  Am.  Elec.  Cas. 
762.  Isleio  Jersey:  Suburban  E.  L. 
Co.  V.  Nugent,  58  N.  J.  L.  658,  34 
Atl.  1069,  32  L.  R.  A.  700.  'Sorth 
Carolina:  Haynes  v.  Raleigh  Gas 
Co.,  114  N.  C.  203,  19  S.  E.  344, 
5  Am.  Elec.  Cas.  264.  Tennessee: 
Memphis  Street  Ry.  Co.  v.  Kart- 
right,  110  Tenn.  277,  75  S  W.  719, 
8  Am.  Elec.  Cas.  430,  citing  Joyce 
on  Electric  LaWj  §  450.  West  Vir- 
ginia: Snyder  v.  Wheeling  Elec- 
trical Co.,  43  W.  Va.  661,  39  L.  R. 
A.  499,  28  S.  E.  733.  Canada: 
Morgan  v.  Bell  Teleph.  Co.,  11  Rap. 
Jud.  de  Queb.  (Cour  Super.  1897), 
103. 

See  §  607  herein. 
23  Baltimore    City    P.    R.    Co.    v. 
Nugent,  86  Md.  349,  38  Atl.  779,  39 
L.  R.  A.  161. 


P.  Co.,  46  S.  C.  146,  22  S.  E.  767, 
31  L.  R.  A.  577,  41  Cent.  L.  Jour. 
364;  Fitch  v.  Central  New  York 
Teleg.  &  Teleph.  Co.,  42  App.  Div. 
(N.  Y.),  321,  59  N.  Y.  Supp.  140. 
Where  an  unexpected  storm  of  un- 
usual severity  caused  the  wires  of 
an  electric  light  company  to  be  pros- 
trated in  numerous  places  at  the 
same  time,  the  company  is  not  as 
a  matter  of  law  negligent  because  it 
does  not  take  care  of  a  particular 
wire  for  several  hours,  but  the  ques- 
tion of  its  negligence  is  one  for  the 
jury.  In  such  a  case  it  is  declared 
that  it  is  imposing  upon  the  com- 
pany a  duty  not  required  by  any  of 
the  decisions  to  say  that  it  cannot 
show,  as  an  excuse  for  delay  in  tak- 
ing care  of  a  particular  wire  in  a 
suburban  part  of  the  city,  the  want 
of  assistance  sufficient  to  immedi- 
ately repair  all  the  damage  caused 
by  the  storm.  "  Whether  the  de- 
fendant company  had  in  its  employ 
a  large  enough  force  of  men  to  meet 
the  emergency,  and  whether  its 
want  of  assistance  was  an  adequate 
excuse  for  its  delay  in  not  sooner 
taking     care     of     the     wire     which 

757 


§  450  MAINTENANCE    AND    OPERATION. 

gently  permits  a  fallen  wire  to  remain  on  the  highway,  and  an 
injury  results  it  ^\i\\  be  liable  therefor.-^  And  it  is  sufficient  to 
justify  an  inference  of  negligence  on  the  part  of  such  a  com- 
pany, that  wires  which  became  detached  from  a  pole,  remained 
an  obstruction  or  menace  to  travel  for  an  unreasonable  length 
of  time  and  that  injury  resulted.^*'  Thus,  where  an  elec- 
tric light  company  permitted  a  live  wure  to  remain  on  the  sur- 
face of  the  street  for  a  j)eriod  of  three  weeks,  and  a  traveler 
was  injured  by  contact  with  such  wire,  it  was  held  that  the  court 
wo\ild  presume,  after  such  a  period,  that  the  company  had 
notice  of  the  fact  that  the  wire  had  fallen,  and  of  its  dangerous 
character,  and  that  the  company  was  liable  for  injury  caused 
thereby.^ ^  And  to  permit  a  live  electric  light  wire  to  remain 
on  the  ground,  at  a  street  crossing,  from  2  a.  m.,  when  notice 
was  given  to  the  superintendent  of  the  company,  until  6  a.  m., 
when  the  street  was  much  frequented,  was  held  to  constitute 
negligence,  and  where  a  person  was  killed  from  contact  with 
such  wire,  a  verdict  assessing  punitive  damages  was  sustained.^ ^ 
And  it  has  been  held  that  the  jur}-  may  properly  find  that  an 
electric  light  company  was  guilty  of  negligence  where  it  was 
showTi  that  notice  was  given  to  a  servant  of  the  company  in 
charge  of  the  power  house  that  one  of  its  poles  was  afire  and 
one  of  the  wires  down,  and  that,  though  he  had  authority  and 
the  means  to  turn  off  the  current,  he  did  not  do  so  and  that  an 
inspector  sent  to  make  an  inspection  did  not  do  so  within  a 

caused  plaintiff's  injury  were  proper  Am.  Elec.  Cas.  409,  holding  that  the 

matters  for  the  consideration  of  the  jury  might  infer  negligence  from  the 

jury    in    determining    the    question  fact    that     wires     became     detached 

whether  it  had  exercised  reasonable  from    a    pole    and    sagged    into    the 

care  and  diligence."     Boyd  v.  Port-  highway  for  two  or  three  days.    See 

land    Electric   Co.,    37    Or.    567,    62  Economy  Light  &  P.  Co.  v.  Hiller, 

Pac.  378,  7  Am.  Elec.  Cas.  605.  203    111.   518,   68   N.    E.   72,   8   Am. 

25  West  Kentucky  Teleph.   Co.   v.  Elec.  Cas.  462. 

Pharis,  25  Ky.  Law  Rep.   1838,  78  27  City  of  Kansas  City  v.  File,  GO 

S.  W.  917;    Wolpers  v.   New  York  Kan.  157,  55  Pac.  887.     It  was  held 

&  Queens  Elec.  L.  &  P.  Co.,  91  App.  in  this  case  also  that  the  city  would 

Div.    (N.  Y.),  424,  86  N.  W.  Supp.  be    presumed    to    have    notice    and 

845;   Clancy  v.  New  York  &  Q.  B.  might   be   joined    in   an   action    for 

C.  Ry.  Co.,  82  App.  Div.    (N.  Y.),  damages. 

563,  81  N.  Y.  Supp.  875.  28  Texarkana  Gas  &  E.  L.  Co.  v. 

26  Postal     Teleg.     Cable     Co.     v.  Orr,  59  Ark.  215,  5  Am.  Elec.  Cas. 
Jones.   133  Ala.  217,  32  So.  500,  8  272,  27  S.  W.  66. 
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reasonable  time  thereafter. ^^  So  the  fact  that  a  live  wire  had 
become  detached  from  its  fastenings  and  was  hanging  to  the 
ground,  and  that  a  traveler  was  killed  by  contact  therewith, 
was  held  to  constitute,  prima  facie,  a  case  of  negligence  on  the 
part  of  the  company,  on  whom  the  burden  was  cast  to  show 
that  such  live  wire  was  in  the  street  through  no  fault  of  its 
servants  and  agents. ^^  And  where  a  policeman,  in  attempting 
to  remove,  with  his  mace,  a  wire  which  had  fallen,  and  which 
he  knew  was  conducting  a  dangerous  current'  of  electricity, 
was  killed  by  an  electric  shock,  received  from  such  wire,  it 
was  held  that  he  was  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence,  and  a  judgment  awarding  damages  to  the 
widow  was  sustained.^^  So  where  a  person  was  injured  while 
attempting  to  remove,  with  a  baseball  bat,  an  electric  light  w^ire, 
which  had  broken  and  fallen  upon  his  building,  and  was  ap- 
parently endangering  it,  it  was  held  that  the  company  was 
liable  for  negligently  permitting  its  wire  to  be  broken  and 
displaced,  and  to  fall  upon  the  plaintiff's  buildings.^^-  And 
such  recovery  may  be  had,  though  the  fallen  wire  was  used  in 
the  police  patrol  system,  and  though  the  charter  of  the  city 
provided  that  the  city  should  be  liable  only  in  those  cases  where 
it  had  actual  notice  of  the  defect,  where  it  appears  that  the  line 
was  constructed  by  the  city  and  had  broken  on  previous  occa- 
sions.^^ So  it  has  been  determined  that  if  the  disturbed  con- 
dition of  a  city  telephone  and  fire  alarm  system  indicates  to 
the  city  officials  that  the  fire  alarm  wire  may  be  broken  and 
down  in  the  street,  it  is  their  duty  to  investigate  the  cause  of 
the  disturbance  to  ascertain  if  the  wire  constitutes  a  dangerous 
obstruction  to  the  use  of  the  street,  it  being  declared  that  a 
notice  of  a  disturbance  of  the  system,  caused  by  a  fire  alarm 
wire  being  broken  and  down,  will  be  notice  of  the  obstruction 
of  the  street.^^     A  municipality  is  not,  however,  liable  for  an 

29  Lutolf  V.   United   Elec.   L.   Co.,  32  Leavenworth  Coal  Co.  v.  Ratch- 

184  Mass.  53,  67  N.  E.  1025,  8  Am.  ford,  5  Kan.  App.  150,  48  Pac.  927. 

Elec.  Cas.  506.  -^  Twist    v.    Rochester,     37    App. 

30Haynes  v.  Raleigh  Gas  Co.,  114  Div.    (N.  Y.)    307,   55  N.   Y.   Supp. 

N.  C.   203,  41   Am.  St.   Rep.   786,  5  850,  aflf'd  165  N.  Y.  619,  59  N.   E. 

Am.   Elec.   Cas.   265,   19    S.   E.   344.  1131. 

31  Dillon   V.    Allegheny  Co.   Light  34  City   of   Emporia  v.   Burns,   67 

Co.    (Penn.  Sup.  Ct.,   1897),  6  Am.  Kan.   523,   73   Pac.  95,  8  Am.  Elec. 

Elec.  Cas.  242.  Cas.   416.     The  court  said:      "It  la 
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injury  resulting  from  contact  with  a  broken  wire  where  the 
breaking  of  such  wire  was  caused  by  what  is  known  as  or  called 
an  "  act  of  God,"  and  the  municipal  authorities,  upon  notice 
of  the  break,  exercised  due  and  proper  care  to  prevent  injury.^ ^ 
It  has,  however,  been  held  that  where  a  telephone  company  has 
no  knowledge  of  the  condition  of  one  of  its  wires,  which  has 
become  so  rusted  that  it  is  liable  to  break  and  come  into  con- 
tact with  a  trolley  wire,  it  is  not  negligence,  as  a  matter  of  law, 
if  it  fails  to  remove  such  wire.^^ 

§  451.  Fallen  or  broken  wires  —  Liability  of  city  for. — 
Where  the  statutes  impose  upon  a  municipality  the  duty  of 
maintaining  its  streets  in  such  a  condition  as  to  be  reasonably 
safe  for  travelers,  or  permitting  recovery  from  the  city  for  in- 


apparent  the  city  employee  knew 
there  was  a  likelihood  that  the  wire 
was  broken,  and  down  in  the  street. 
Such  was  one  of  a  very  limited 
number  of  inferences  to  be  drawn 
from  the  physical  facts  with  which 
they  were  dealing,  and  they  did  not 
know  but  that  it  was  the  true  one. 
If  such  were  the  condition  of  the 
wire,  it  was  certain  to  be  dangerous 
to  travel.  It  was  the  duty  of  the 
city,  therefore,  to  investigate,  and 
an  investigation  would  have  dis- 
closed the  fact  that  the  wire  was 
actually  broken,  down  in  the  street, 
and  a  serious  menace  to  the  safety 
of  persons,  walking  and  driving 
along  such  street.  Under  these  cir- 
cumstances the  city  must  be  held  to 
have  had  all  the  information  it 
should  have  acquired  by  the  exercise 
of  due  diligence."  Per  Burch,  J. 
See  Herron  v.  City  of  Pittsburg,  204 
Pa.  St.  509,  54  Atl.  311,  8  Am.  Elec. 
Cas.  482,  holding  that  where  police 
officials  knew  prior  to  the  occur- 
rence of  an  accident,  of  a  break  in 
the  police  call  wire  such  knowledge 
imposed  the  duty  upon  the  city  offi- 
cials of  making  an  examination  and 
that  it  was  a  question  for  the  jury 
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whether  such  duty  was  properly  per- 
formed. 

35  Colburn  v.  Mayor  of  Wilming- 
ton, 4  Penn.  (Del.)  443,  56  Atl.  605, 
8  Am.  Elec.  Cas.  457.  This  was  an 
action  against  the  city  of  Wilming- 
ton to  recover  for  horses  killed  by 
contact  with  a  broken  electric  wire, 
which  was  highly  charged  and  hang- 
ing down  in  the  street.  The  court 
charged  the  jury  in  this  case  that  if 
llie  wire  was  the  property  of  the 
defendant  and  was  broken  by  reason 
of  sleet  adhering  to  it,  without  any 
neglect  or  default  on  the  part  of 
the  defendant,  it  would  not  be  re- 
sponsible for  such  break  as  it  would 
be  what  is  called  an  "  act  of  God  " 
and  that  if,  at  and  immediately  be- 
fore the  time  of  the  accident,  a  po- 
lice officer  of  the  city  gave  due  and 
timely  warning  to  the  driver  of  the 
plaintiff's  wagon,  the  defendant 
would  not  be  liable  for  injury  sus- 
tained by  reason  of  the  disregard  of 
such  warning,  or  other  negligence 
on  the  part  of  the  driver. 

36  Hand  v.  Cent.  Penn.  Teleph.  & 
S.  Co.  (Com.  PI.),  1  Lack  L.  News, 
351. 
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juries  received  from  defects  in  the  highway,  if  a  traveler  re- 
ceives an  injury  from  a  broken  or  fallen  wire,  negligently  per- 
mitted to  remain  upon  the  streets  or  so  close  to  the  surface  as  to 
be  a  source  of  danger,  recovery  may  be  had  from  the  city  for 
such  injury.^ ''^ 

§  452.  Cutting  of  wires  —  Fire  department  —  Negligence  of 
city  in  not  removing. —  Though  it  may  be  necessary  for  the  fire 
department  of  a  city,  in  order  to  extinguish  a  fire,  to  cut  elec- 
trical wires  suspended  in  front  of  a  building  or  attached  thereto, 
yet  if  the  city  negligently  permits  such  wires  to  remain  upon 
the  streets  for  an  unreasonable  length  of  time,  it  will  be  liable 
to  any  traveler  for  any  injury  caused  in  consequence  thereof. 
Or  recovery  may  be  had  of  the  electrical  company,  if,  after 
notice,  it  fails  to  remove  its  wires  from  the  street.  So  where 
some  of  the  water  used  by  the  fire  department  of  a  city,  to 
extinguish  a  fire,  fell  upon  crossbars,  and  froze,  causing  them, 
together  with  a  large  number  of  wires  to  fall  to  the  ground, 
where  they  remained  for  a  period  of  eight  days,  and  a  passer-by 
was  injured,  an  action  was  brought  against  the  city  and  a  tele- 
phone company,  and  a  verdict  was  recovered,  on  the  ground  of 
negligence  in  failing  to  remove  the  wires.^^ 

§  453.  Broken  wires  —  Thunder  storms. —  If  an  electrical 
company  negligently  permits  one  of  its  wires,  which  has  be- 
come broken  or  has  fallen,  to  remain  upon  the  surface  of  a 
street,  or  in  such  a  position  that  it  becomes  an  obstruction  to 
travel,  or  if  it  permits  a  broken  or  fallen  wire  to  remain  upon 
private  property,  even  though  such  wire  may  not  contain  a 
dangerous  current  of  electricity,  yet  if,  by  reason  of  a  thunder 
storm,  it  becomes  so  heavily  charged  with  electricity  as  to  be  a 

37  Bourget  v.   City  of  Cambridge,  elared  that  it  is  the  duty  of  all  par- 

156  Mass.  391,  31  N.  E.  390,  4  Am.  ties  using  a  highly  dangerous  agent 

Elec.   Cas.   374;   Graham  v.  City  of  to  use  care  commensurate  with  the 

Boston,  156  Mass.  75,  30  N.  E.  170,  danger   in   order   to   prevent   injury 

4    Am.    Elec.    Cas.    372;    Twist    v.  to   persons   or   property   exposed   to 

Rochester,    37    App.    Div.     (N.    Y. )  its  influence  and  that  cities  are  not 

307,  55  N.  Y.  Supp.  850,   aff'd  165  excepted  from  this  rule. 

N.  Y.  619,  59  N.  E.  1131.  ss  Nichols  v.  City  of  Minneapolis, 

See  Herron  v.  City  of  Pittsburg,  33  Minn.  430,  23  N.  W.  868,  1  Am. 

204  Pa.  St.  509,  54  Atl.  311,  8  Am.  Elec.  Cas.  762. 
Elec.    Cas.    482     wherein    it    is    de- 
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source  of  danger,  and  injury  results  therefrom,  and  if  by  means 
of  such  wire,  lightning  is  conducted,  so  that  injury  to  persons  or 
property  ensues,  the  wire  will  be  considered  as  the  proximate 
cause  of  the  injury  and  not  the  electricity,  since  without  the 
wire  the  electricity  would  probably  have  proved  harmless.  Al- 
though it  may  be  the  electrical  fluid  which  is  the  main  element 
in  the  production  of  the  injuries  or  damage,  yet  where  the  dis- 
placed wire  furnishes  the  means  for  communicating  such  dan- 
gerous force,  such  wire  is  the  proximate  cause  of  the  injury. ^^ 
Thus,  where  a  wire  was  permitted  to  remain  suspended  over 
a  highway,  in  such  position  that  travelers  would  unavoidably 
come  in  contact  therewith,  and  on  a  dark  night,  during  a 
thunder  storm,  the  wire  became  heavily  charged  with  electric- 
ity, and  a  traveler  coming  in  contact  therewith  was  injured, 
it  was  held  that  the  wire  was  the  proximate  cause  of  the  injury, 
and  the  company  was  liable.'*'^  And  where  it  appeared,  from 
the  evidence,  that  lightning  striking  the  flagstaff  of  one  build- 
ing was  communicated  by  a  wire,  which  a  telephone  company 
had  failed  to  remove,  to  another  building,  setting  it  on  fire 
and  destroying  it,  it  was  held  that  the  company  was  guilty  of 
want  of  ordinary  care;  that  the  wire  was  the  proximate  cause 
of  the  loss,  and  that  the  company  was  liable.'*^ 

§  454.  Melting  of  fuse  at  power-house  —  Notice  that  wires 
are  either  broken  or  crossed. —  The  melting  of  a  fuse  at  the 
power-house  of  an  electric  light  and  power  company  is  notice 
to  the  company  that  either  a  wire  has  been  broken  and 
grounded,  or  that  a  short  circuit  has  been  caused  by  the  cross- 
ing of  wires,  and  it  is  sufficient  to  put  the  company  upon  in- 
quiry, and  impose  upon  it  the  duty  of  refraining  from  sending 
a  current  through  the  wire  until  it  has  been  ascertained  that  it 
is  safe  to  do  so."*^ 

39  Southwestern  Teleg  and  Teleph.  Co.  v.  Robinson,  50  Fed.  810,  4  Am. 
Co.  V.  Robinson,  50  Fed.  810,  4  Am.  Elec.  Cas.  346,   1  C.  C.  A.  684. 
Elee.    Cas.    346,    1    C.    C.    A.    684;  4i  Jackson    v.    Wisconsin    Teleph. 
Jackson   v.   Wisconsin   Teleph.    Co.,  Co.,  88  Wis.  243,  60  N.  W.  430,  5 
88  Wis.  243,  5  Am.  Elec.  Cas.  335,  Am.  Elec.  Cas.  335. 

60  N.  W.  430.  42  Newark  E.   L.  &  Power  Co.  v. 

40  Southwestern  Teleg.   &  Teleph.      McGilvery,  62  N.  J.  L.  451,  41  Atl. 


955,  5  Am.  Neg.  R.  187. 
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§  455.  Breaking  of  poles. —  An  electrical  company  is  not  an 
insurer  of  the  absolute  safety  of  its  poles,  but  it  is,  however, 
bound  to  the  exercise  of  reasonable  care  in  the  construction 
and  maintenance  of  its  line.  It  is  not  required  to  erect  and 
maintain  poles  so  strong  that  no  storm  can  break  them,  but 
only  to  erect  and  maintain  poles  of  sufficient  strength  and  in 
such  a  manner  as  to  withstand  such  violent  storms  as  may  rea- 
sonably be  expected."*^  So  where  a  telephone  pole  was  broken 
and  fell  during  a  storm  of  gi'oat  and  unusual  severity  and  in- 
jured a  building,  it  was  decided  that  the  company  was  not 
liable  for  such  injury,  it  not  appearing  that  the  pole  was  insuf- 
ficient under  ordinary  conditions.  And  the  court  declared  in 
this  connection :  "  It  is  unnecessary  to  cite  authority  upon 
the  proposition  that  if  the  pole  was,  under  ordinary  conditions, 
suitable  and  sufficient  for  the  purpose  for  which  it  was  used, 
the  fact  that  it  was  not  strong  enough  to  resist  a  storm  of  such 
unusual  and  unprecedented  violence  as  that  in  which  it  was 
broken,  would  not  show  negligence  on  the  part  of  defendant  in 
using  said  pole,  because  the  defendant  was  not  required  to  fore- 
see such  an  occurrence,  or  to  construct  its  lines  with  reference 
to  same.  The  mere  fact  that  it  was  possible  for  the  defendant 
to  have  procured  poles  of  sufficient  strength  to  withstand  the 
storm,  as  sho^vn  by  the  fact  that  some  of  the  poles  erected  by 
it  were  not  broken  by  the  storm,  did  not  require  it  to  use  only 
poles  of  sufficient  strength  to  withstand  a  storm  of  this  char- 
acter, and  its  failure  to  do  so  was  not  negligence."  ^^ 

§  456.  Fall  of  insulators. —  Insulators  attached  to  electrical 
poles  or  crossanns  should  be  so  adjusted  and  maintained  as  to 
prevent,  so  far  as  possible,  any  chance  of  falling  and  causing 
injury  to  persons  or  property.  So  where  a  passer-by  was  in- 
jured by  an  insulator,  which  fell  from  a  telephone  pole,  it  was 
held  that  in  the  absence  of  explanatory  circumstances  a  prima 
facie  case  of  negligence  was  established  upon  the  part  of  some 
one.^^     In  this  case  the  defendants  were  the  owners  of  a  pole, 

43  Ward  V.  Atlantic  &  Pac.  Teleg.  Co.  v.  Ingrando,  27  Tex.  Civ.  App. 
Co.,  71  N.  Y.  81,  1  Am.  Elec.  Cas.  400,  65  S.  W.  1085,  8  Am.  Elec. 
259,  27  Am.   Rep.   10.  Cas.  447j  per  Pleasants,  J. 

See   §  605a  herein.  *'^  Quill   v.   Empire    State   Teleph. 

44  Southwestern  Teleg.  &  Teleph.       &  Teleg.  Co.,  92  Hun   (N.  Y.),  539, 

763 


§  457  MAINTENANCE    AND    OPEEATION. 

upon  which  was  a  crossarm,  maintained  by  the  Western  Union 
Telegraph  Company.  An  insulator  upon  this  crossarm,  which 
was  not  properly  fastened  thereto,  was  displaced  by  an  em- 
ployee of  the  city  and  fell,  injuring  a  person  upon  the  street. 
An  action  was  brought  against  the  company  owning  the  pole 
and  it  was  held  liable.  In  the  Court  of  Appeals,  however,  this 
decision  was  reversed.  It  was  said  :  "  The  neglect,  if  any  there 
was,  on  the  part  of  either  the  owner  or  occupant  of  the  pole, 
was  that  of  the  Western  Union  Company,  in  omitting  to  catch 
the  insulator  on  the  thread  of  the  pin,  and  for  its  omission 
of  duty  the  owner  is  not  responsible."  *® 

§  457.  Falling  of  electric  lamp.—  An  electric  light  company 
maintaining  lamps  upon  the  streets,  for  the  purpose  of  public 
lighting,  is  under  the  duty  of  maintaining  them  in  a  safe  con- 
dition, properly  secured  by  strong  and  sound  rope  or  wire,  and 
of  providing  good  pulleys,  properly  secured,  through  which  such 
rope  or  wire  should  be  run.  So  where  a  lamp  fell  and  caused 
injury  to  a  traveler,  it  was  held  that  a  charge,  containing  in 
substance  the  above,  together  with  the  further  charge,  that 
the  accident  raised  no  presumption  of  defendant's  negligence, 
but  that  its  liability  depended  upon  whether  it  exercised  reason- 
able care  in  keeping  the  lamp  properly  suspended  and  secured, 
was  correct.'*^  And  where  an  electric  light  company  sells  an 
arc  light  to  a  customer  and  agrees  to  keep  it  in  repair,  if  an 
injury  occurs  by  the  falling  of  the  light  through  the  negligence 
of  the  company  it  will  be  liable  therefor.'*^ 

6    Am.    Elec.    Cas.    303,    37    N.    Y.  electric    light    company,    which    en- 

.Supp.   1149,  affg.  13  Misc.    (N.  Y.)  tered   into    such   a   contract   with    a 

435,  68  N.  Y.  St.  R.  373,  34  N.  Y.  church   was   liable   to   an   attendant 

Supp.  470.  at  the  church  who  was   injured  by 

40  Quill  V.     Empire  State  Teleph.  the   light   falling   upon    him   during 

&  Teleg.  Co.,  159  N.  Y.  1,  53  N.  E.  service,   it  appearing  that  the  com- 

679,  0  Am.  Neg.  R.  174,  per  Parker,  pany  had  failed  to   properly  repair 

Ch.  J.,  O'Brien,  J.,  dissenting,  revg.  the   light    after   notice  of   its   being 

92    Hun    (N.    Y.),    539,    37    N.    Y.  in  need  of  repair.     The  court  said: 

Supp.  1149.  "  Neither  the  church  authorities  nor 

47  Excelsior    Elec.    Co.    v.    Sweet,  persons  in  attendance   upon  church 

57  N.  J.  L.  224,  30  Atl.  553.  services    were    presumed    to    know 

*8  Fish  V.  Kirlin-Gray  Electric  Co.  whether  the  electrical   lamp  was  in 

(S.   D.    1904),   99    N.   W.    1902,    16  order   or    properly    suspended.     But 

Am.  Neg.   R.   590,  holding  that  an  it  was  the  duty  of  the  company  to 
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§  458.  Maintenance  of  wires  across  railroad  tracks. —  Where 
wires  are  suspended  over  railroad  tracks,  they  should  be  main- 
tained in  such  a  condition  as  not  to  interfere  with  the  opera- 
tion of  the  railroad,  or  so  as  to  endanger  the  lives  of  the  em- 
ployees of  the  railroad.  We  have  already  considered  the  ques- 
tion of  the  construction  of  wires  across  railroad  tracks,^^  and 
the  same  general  principles  controlling  the  construction  in  such 
cases  would  control  the  maintenance. 

§  459.  Removal  of  wires  of  another  company  from  fixtures 
and  poles  —  Trespass  —  Conversion. —  Although  an  electrical  com- 
pany may  have  the  right  to  remove  the  wires  of  another  com- 
pany, attached  to  its  poles  or  fixtures,  without  any  permission  or 
authority,  it  has  no  right  to  carry  away  the  wires  so  removed, 
and  if  it  does,  will  be  liable  in  damages  for  the  value  of  the 
property  converted.  So  where  an  electrical  company  in  New 
York  city  was  ordered  by  the  board  of  electrical  control  to 
remove  all  wires  from  its  fixtures,  and,  in  compliance  with  such 
notice,  it  proceeded  to  cut  all  wires  on  such  fixtures,  including 
wires  belonging  to  an  electric  power  company,  which  were  at- 
tached thereto,  as  well  as  to  fixtures  of  its  own,  and  carried 
away  all  the  wires  of  both  companies,  it  was  held  that  it  was 
liable  to  the  power  company  for  the  amount  of  wire  converted. 
It  was  contended  that,  though  the  servants  were  directed  to 
disconnect  the  wires,  yet  that  the  act  of  carrying  them  away 

know  and  see  that  the  lamp  was  so  did.     That    the    lamp    was    out    of 

properly    suspended,    and    kept    in  order   and    working   badly    immedi- 

good  working  order.     It  is  true  that  ately   prior  to   its   fall   was   clearly 

in  this  case  the  cause  of  the  falling  shown.     As  we  have  seen,  the  com- 

of   the   electric   lamp   was   not   dis-  pany  was  notified  that  the  lamp  was 

tinctly    shown,   but   there    was    evi-  out  of  order  and  was  working  bad- 

dence  tending  to  prove  that  the  up-  ly,  and  that  it  attempted  to  repair 

per  part  of  the  lamp  became  over-  the  same  by  sending  an  experienced 

heated,   and   that   the   small   cotton  workman     to     make     such     repair, 

cord  by  which   the   same  was   sus-  That  he  failed  to  remedy  the  diffi- 

pended  was  burned  off  or  charred  culty  is  also  shown  by  the  evidence. 

so  that  it  became  so  weakened  that  In    our   opinion,    the    evidence    was' 

it  was  not  able  to  sustain  the  lamp  amply  sufficient  to  justify  the  ver- 

suspended  by  it,  and  we  think  that  diet  of  the  jury,  and  the  motion  for 

the    jury    was    fully    warranted    in  a    new   trial   was   properly   denied." 

finding  such  to  be  the  fact  from  the  r'<"r   Corson.   J. 
svidence  introduced,  as  it  evidently  *o  See  e.  XIX,  herein. 
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was  not  within  the  scope  of  their  employment,  and  that  the 
company  was  not  liable,  but  it  was  held  that  the  act  of  con- 
version was  so  closely  and  intimately  related  to  and  connected 
with  the  employment  of  the  servants,  that  it  was  just  to  hold 
the  employer  liable. ^"^ 

§  460.  Duty  to  use  new  appliances. —  Wliile  an  electric  rail- 
way is  not  required  to  make  a  trial  of  all  the  latest  ideas,  de- 
vices or  inventions  designed  to  prevent  accidents,  yet  it  is  in- 
cumbent upon  it  to  use  due  care  to  avail  itself  of  such  cus- 
tomary and  approved  modem  inventions,  appliances  or  improve- 
ments as  are  known  in  the  business  of  operating  such  railways 
or  the  ]3racticability  and  efficiency  of  which  have  been  demon- 
strated and  are  generally  known  to  those  engaged  in  operating 
and  maintaining  electrical  railways.  This  duty  is  incumbent 
upon  such  companies  in  order  that,  so  far  as  is  possible,  the 
passengers  and  general  public  may  be  guarded  from  the  perils 
and  dangers  attendant  upon  the  use  of  electricity  for  such  pur- 
poses. ^^  But  in  an  action  against  an  electric  light  company 
it  has  been  held  error  to  instruct  the  jury  that  the  company 
is  not  required  to  have  "  an  equipment  or  plant  containing  the 
most  modern  and  recent  appliances,  but  only  such  as  were  in 
common  and  general  use   at  that  time  for  like  purposes."  ^^ 

§  461.  Electric  cars  crossing  railroad  tracks  —  Duty  —  Negli- 
gence.—  An  electric  car  must,  like  other  users  of  the  street,  con- 
form to  the  requirements  o£  a  railroad  right  of  way,  where  the 
tracks  intersect  on  a  public  street ;  and  the  general  rule  as  to 

50  Electric  Power  Co.  v.  Metropol-  Va.   627,  24  S.  E.   267,  53  Am.   St. 

itan   Teleph.   &  Teleg.   Co.,  75   Hun  R.  839,  6  Am.  Elec.  Cas.  311;  Block 

(X.  Y.),  68,  57  N.  Y.  St.  R.  57,  27  v.    Milwaukee   St.    R.   Co.,   89   Wis. 

N.   Y.   Supp.   93,   4   Am.   Elec.   Cas.  371,   61   N.    W.    1101,   5   Am.    Elec. 

649,  affd.,   148  N.  Y.  746,  43  N.  E.  Cas.   293. 

986.  As  to  kind  of  cars.     A  street  rail- 
si  Witsell    V.    West    Asheville    &  way    company    is    not    obligated    to 

Sulphur  Springs  R.  Co.,   120  N.  C.  use   the   most    recent   kind    of    car. 

557,  27  S.  E.  125,  2  Am.  Neg.  Rep.  Indianapolis  St.  Ry.  Co.  v.  Schom- 

640 ;  East  Tenn.  Teleph.  Co.  V.  Chat-  berg    (Ind.   App.    1904),    71    N.    E. 

tanooga  Elec.  St.  Ry.  Co.    (Chancery  237. 

Ct.,    Chattanooga,    Tenn.,    1889),    2  s 2  Crowe  v.  Nanticoke  Light  Co., 

Am.  Elec.  Cas.  323,  327;  Richmond  209  Pa.  St.  580,  58  Atl.  1071. 

Ry.    &    Elec.    Co.   v.   Garthright,    92 
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travelers  of  stopping,  looking  and  listening,  before  crossing 
the  tracks  of  the  railroad,  applies. ^^  Provisions  are  generally 
made,  either  by  statute  or  by  the  local  authorities,  imposing 
certain  duties  or  obligations  in  reference  to  such  crossings. 
Under  the  Alabama  Code,^-^  requiring  the  conductors  and  en-' 
gineers  to  stop  their  trains  within  100  feet  of  any  crossing  where 
two  railroads  cross  each  other,  it  was  held  that  electric  railways 
whose  lines  extend  beyond  the  corporate  limits  were  subject  to 
this  provision. ^^  And  it  is  held  that  a  regulation  by  municipal 
authorities  is  not  necessarily  unreasonable,  in  requiring  steam 
railroad  trains  to  stop  before  crossing  the  tracks  of  any  other 
steam  railroad  or  cable  or  electric  railway.^^  It  has  however 
been  held  not  contributory  negligence,  as  a  matter  of  law,  for  a 
motorman  to  attempt  to  cross  the  tracks  of  a  steam  railroad, 
where  he  had  stopped,  looked  and  listened,  within  thirty  feet 
of  such  tracks,  and  the  conductor  who  had  gone  ahead  for  the 
purpose  of  seeing  if  a  train  was  approaching  had  signaled  for 
him  to  come  ahead. ^^  Where  the  train  was  a  special  one,  and 
the  safety  gates  were  open,  the  question  of  contributory  negli- 
gence, on  the  part  of  a  motorman,  in  failing  to  look  for  ap- 
proaching trains,  when  within  ninety-seven  feet  of  the  track, 
and  in  not  seeing  the  train  on  reaching  the  track,  though  he 
looked,  was  held  to  be  for  the  jury.^^  Again  where,  in  a  colli- 
sion between  an  electrical  car  and  a  railroad  train,  the  con- 
ductor of  the  car  was  killed,  and  an  action  was  brought  to  re- 
cover damages,  the  claim  as  to  the  injury  being  wilfully  and 
wantonly  inflicted,  was  held  not  sufficiently  shown  by  alleging 
in  the  complaint  that  the  engineer  and  conductor  of  the  train 
wilfully  or  wantonly  ran  it  at  an  excessive  rate  of  speed,  by 
reason  of  which,  they  wilfully  or  wantonly  ran  into  the  car  on 
which  plaintiff's  intestate  was  conductor.^^     The  fact  that  an 

53  West  Jersey  R.  Co.  v.  Camden,  se  Baltimore  &  0.  R.  Co.  v.  Dist. 
Gloucester  &  Woodbury  Ry.  Co.,  52  of  Col.,  10  App.  D.  C.  Ill,  25  Wash. 
N.  J.  Eq.  31,  5  Am.  Elec.  Cas.  137,       L.  Repr.   118. 

29  Atl.  423;  New  York  &  G.  L.  Ry.  57  Harper   v.   Delaware,   L.   &   W. 

Co.  V.  New  Jersey  Elec.  Ry.  Co.,  60  R.  Co.,  22   App.  Div.    (N.   Y.)    243, 

N.   J.   L.   52,   38   L.   R.   A.   516,   37  47  N.  Y.  Supp.  933. 

Atl.  627,  3  Am.  Neg.  R.  58.  58  Threlkeld  v.  Wabash  R.  Co.,  68 

54  Ala.  Code  1886,  §  1145.  Mo.  App.  127. 

55  Louisville  &  N.  R.  Co.  v.  An-  so  Louisville  &  N.  0.  Co.  v.  An- 
chors, 114  Ala.  492,  22  So.  279.  ehdrs.    114   Ala.  492,  22   So.  279. 
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electric  street  railway  company  and  a  steam  railroad  company 
have  an  agreement  with  each  other  as  to  certain  precautionary 
measures  to  avoid  collision  at  crossings  of  their  lines,  will  not 
excuse  the  railroad  company  from  giving  the  statutory  signal 
as  warning  of  the  approach  of  a  train.^'^ 

§  462.  Electric  cars  —  Duty  when  crossing  streets. —  There 
is  no  duty  imposed  upon  electric  street  railway  companies,  to 
sto]3  their  cars  before  crossing  intersecting  streets,  for  the  pur- 
pose of  looking  and  listening,  m  the  absence  of  any  aj)pa]'ent 
reason  for  so  doing.  An  electric  railway  has,  however,  no  su- 
perior or  paramount  right  of  way  at  street  crossings.  Persons 
using  the  streets  by  means  of  vehicles,  and  pedestrians 
using  the  crosswalks  at  such  cross  streets,  have  an  equal  right 
with  the  electric  cars,  and  each  must  exercise  his  right  with 
due  regard  for  the  rights  of  the  other,  and  in  a  reasonable  and 
careful  manner,  so  as  not  to  unreasonably  abridge  or  interfere 
with  the  right  of  the  other.*' ^  Therefore,  it  is  the  duty  of  elec- 
tric railway  companies  to  have  their  cars  under  reasonable 
control,  when  approaching  street  crossings,  so  that  they  may 
be  stopped  as  quickly  as  possible,  if  necessary  to  prevent  colli- 
sion or  accident.^^     And  the  i-unning  of  an  electrical  car  at  an 


60  New  York  &  G.  L.  Ry.  Co.  v. 
New  Jersey  Elec.  Ry.  Co.,  60  N.  J. 
L.  52,  38  L.  R.  A.  516,  37  Atl.  627, 
3  Am.  Neg.   R.  58. 

^i  Minnesota:  Watson  v.  Minne- 
apolis St.  Ry.  Co.,  53  Minn.  551,  55 
N.  W.  742,  4  Am.  Elec.  Cas.  510; 
Fonda  v.  St.  Paul  City  R.  Co.,  71 
Minn.  438,  74  N.  W.  166.  lYe 
hraska:  Omaha  St.  Ry.  Co.  v 
Cameron,  43  Neb.  297,  61  N.  W.  606 
'New  York :  Duncan  v.  Union  R.  Co. 
39  App.  Div.  497,  57  N.  Y.  Supp 
326,  6  Am.  Neg.  R.  155;  Brozek 
V.  Steinway  Ry.  Co.,  10  App.  Div. 
360,  6  Am.  Elec.  Cas.  542;  Zim- 
merman V.  Union  Ry.  Co.,  3  App. 
Div.  219,  6  Am.  Elec.  Cas.  527; 
Chapman  v.  Atlantic  Ave.  Ry.  Co., 
14  Misc.  (N.  Y.)  404;  Young  v. 
Atlantic  Ave.  R.  Co.,  10  Misc.    (N. 
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Y.)  541,  64  N.  Y.  St.  R.  124,  31 
N.  Y.  Supp,  441,  5  Am.  Elec.  Cas. 
530.  Tennessee:  Citizens'  St.  R. 
Co.  v.  Howard,  102  Tenn.  474,  52 
S.  W.  864.  Texas:  Dallas  Rapid 
Trans.  Ry.  Co.  v.  Elliott,  7  Tex. 
Civ.  App.  216,  5  Am.  Elec.  Cas.  271, 
26  S.  W.  455.  Washington :  Coggs- 
well  V.  West  End  &  North  End 
Elec.  Ry.  Co..  5  Wash.  46,  4  Am. 
Elec.  Cas.  412. 

See  also.  Savannah,  Thunderbolt 
&  Isle  of  Hope  Ry.  Co.  v.  Beaslcy, 
94  Ga.  142,  5  Am.  Elec.  Cas.  429, 
21  S.  E.  285,  wherein  it  is 
declared  that  the  right  of  way  of 
the  electric  railway  is  superior,  but 
with  this  exception  in  substance  the 
general  principles  declared  in  the 
text  are  sustained. 

62  Penny  v.   Rochester  Ry,  Co.,  7 
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excessive  rate  of  speed,  when  approaching  crossings,  is,  of  itself, 
evidence  of  negligence.*'^  Electric  railways  are,  however,  sub- 
ject to  the  right  of  the  municipality,  in  the  exercise  of  the  po- 
lice power,  to  prescribe  reasonable  regulations  to  be  observed 
by  them  in  the  use  of  the  streets.  And  in  the  exercise  of  such 
power,  it  is  held  that  a  municipality  may  require  all  cars  to 
come  to  a  full  stop  before  crossing  intersecting  streets,  where 
such  regulation  is  enacted,  according  to  and  in  the  manner 
prescribed  by  the  charter  of  the  municipality.''^ 

§  462a.  Cutting  of  fire  hose  by  street  car  —  Liability  of  com- 
pany.—  Where  a  motorman  in  the  operation  of  an  electric  car 
negligently  fails  to  observe  a  fire  hose  which  is  stretched  across 
the  track  and  the  car  runs  over  it  so  cutting  the  hose  that  the 
water  supply  is  diminished  to  such  an  extent  that  the  fire,  which 
was  under  control,  increases  in  force,  in  consequence  of  the  in- 
efficiency of  the  supply  of  water,  and  destroys  the  property,  the 
negligence  of  the  motorman  will  be  regarded  as  the  proximate 
cause  of  the  loss  for  which  the  street  railway  company  will  be 
liable.65 


App.  Div.  (N.  Y.)  595,  74  N.  Y. 
St.  R.  732,  40  N.  Y.  Supp.  172,  6 
Am.  Elec.  Cas.  535,  affd.,  154  N.  Y. 
770;  Young  v.  Atlantic  Ave.  Ry. 
Co.,  10  Misc.  (N.  Y.)  541,  C4  N.  Y. 
St.  R.  124,  31  N.  Y.  Supp.  441,  5 
Am.  Elec.  Cas.  530;  Citizens'  Rap. 
Trans.  Co.  v.  Seigrist,  96  Tenn.  119, 
6  Am.  Elec.  Cas.  583,  33  S.  W.  920. 

G3  Evers  v.  Philadelphia  Traction 
Co.,  176  Pa.  St.  376,  6  Am.  Elec. 
Cas.   575,   35   Atl.    140. 

See  following  section  on  rate  of 
speed. 

G4  Cape  May,  Delaware  Bay  & 
Sewell's  Point  R.  Co.  v.  City  of  Cape 
May,  59  N.  J.  L.  393,  36  Atl.  679, 
36  L.  R.  A.  657,  6  Am.  &  Eng. 
R.  Cas.    (N.  S.)    329. 

05  Little  Rock  Traction  &  Electric 
Co.  V.  McCaskill  (Ark.  1905),  86 
S.  W.  997.  18  Am.  Neg.  R.  1,  citing 
with  approval  Metallic  Compression 

49 


Casting  Co.  v.  Fitchburg  R.  R.  Co., 
109  Mass.  277,  12  Am.  Rep.  689, 
wherein  its  was  said :  "  The  law 
regards  practical  distinctions  rather 
than  those  which  are  merely  theo- 
retical; and  practically,  when  a 
man  cuts  off  the  hose  through  which 
firemen  are  throwing  a  stream  upon 
a  burning  building,  and  thereupon 
the  building  is  consumed  for  want 
of  water  to  extinguish  it,  his  act  is 
to  be  regarded  as  the  direct  and  effi- 
cient cause  of  the  injury."  In  the 
Arkansas  case  it  appeared  that  at 
the  time  of  the  cutting  of  the  hose 
there  were  three  streams  of  water 
playing  upon  the  building,  that  the 
fire  was  in  such  a  state  of  control 
that  most  of  the  furniture  in  the 
house  could  have  been  rescued  if  the 
hose  had  not  been  cut,  thus  causing 
a  discontinuance  of  the  stream 
therefror.i.     'hat     the     cessation    of 
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§  463.  Rate  of  speed. —  The  rate  of  speed  at  which  electrical 
cars  may  be  run  varies  with  the  character  of  the  thoroughfare 
over  which  they  pass.  \\^iat  might  be  a  negligent  rate  of  speed 
in  crowded  business  streets  would  not  necessarily  be  such  in  a 
residence  street,  with  a  largely  decreased  number  of  persons 
and  vehicles  passing  to  and  fro.  So  again,  the  speed  at  w^hich 
cars  may  be  run  over  country  highways  is  greatly  in  excess  of 
that  at  which  they  may  be  propelled  in  city  streets.  Although 
the  street  railway  has,  to  a  certain  extent,  a  superior  right  of 
way  in  streets,  yet  it  must,  in  the  exercise  of  its  right,  have 
a  due  regard  for  the  rights  of  others.  The  rule  that  one  in 
the  exercise  of  his  lawful  rights,  in  a  place  where  the  exer- 
cise of  like  rights  by  others  may  put  him  in  peril,  must  use 
such  precaution  and  care  as  a  reasonably  prudent  man  would, 
under  like  circumstances,  applies  alike  to  the  traveler  and  the 
street  railway  company,  and  in  the  determination  in  each  par- 
ticular case  of  whether  a  rate  of  speed  was  negligent  or  not, 
this  rule  should  be  applied.  It  has  been  said  that  "  The  greater 
speed  at  which  cars  are  moved  increases  the  danger  to  passen- 
gers and  to  persons  on  the  streets,  and  of  these  dangers  all 
persons  must  take  notice.^*'  And  in  another  case  it  is  de- 
clared that :  "  It  is  intended  that  electric  street  cars  should  run 
rapidly.  The  use  of  electricity  as  a  motive  power  by  street 
railway  companies  has  increased  the  danger  to  all  persons  using 
city  streets  and  of  this  danger  they  must  take  notice.*^  ^  Al- 
though this  is  undoubtedly  true  in  the  consideration  of  the 
question  of  contributory  negligence,  yet  it  is  not  to  be  con- 
strued to  relieve  the  company  from  negligence  in  operating  its 
cars  at  an  excessive  rate  of  speed,  as  an  electric  street  railway 
has  no  superior  right  to  the  use  of  the  public  street.*^^  The 
speed  at  which  electrical  cars  may  be  run  should  be  such  as 
will  enable  others,  either  on  foot  or  in  vehicles,  in  the  exercise 
of  reasonable  care  for  their  own  protection,  to  use  the  streets 

water  stopped  the  taking  of  the  fur-  67  McKee  v.   Harrisburg  Traction 

niture   out   of  the   house,   and   that  Co.,  211  Pa.  St.  47,  60  Atl.  498,  18 

the  fire  thereupon  increased  and  de-  Am.  Neg.  R.  254,  per  Mestrezat,  J. 

stroyed  the  building  and  furniture.  "s  Searles  v.  Elizabeth  P.  &  C.  J. 

cGReber  v.  Pittsburg  &  Birraing-  Ry.  Co.,   70  N.  J.  L.   388,  57  Atl. 

ham    Traction    Co.,    179    Penn.    St.  134,  15  Am.  Neg.  R.  614.     See  §  570 

330,  30  Atl.  245,  6  Am.  Elec.  Cas.  herein. 
446,  1  Am.  Xeg.  R.  181,  per  Fell,  J. 
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in  safety.  As  a  general  rule,  therefore,  electric  street  railway 
companies  should  propel  their  cars  at  such  a  rate  of  speed  as 
is  not  incompatible  with  the  safe  and  customary  use  of  the 
streets  by  others  possessing  and  exercising  rights  therein  equal 
with  those  of  the  company.®^  In  a  Pennsylvania  case  '^^ 
it  is  declared  that  "  The  same  rules  as  to  speed  that  may  be 
applied  to  ordinary  vehicles,  propelled  by  horses,  are  not  ap- 
plicable to  street  cars.  They  move  upon  a  track  from  which 
they  cannot  turn,  which  is  plainly  visible  and  which  is  prepared 
wdth  a  view  to  the  rapid  movement  of  cars  upon  it.  The  cars 
can  be  seen  and  heard  for  considerable  distances  and  are  re- 
quired to  warn  persons  who  may  be  upon  their  tracks  of  their 
approach.  The  purpose  of  their  owners,  and  the  demand  of 
the  public  are  that  the  gTeatest  rate  of  speed  consistent  with 


GoSearles  v.  Elizabeth,  P.  &  C. 
Ry.  Co.,  70  N.  J.  L.  388,  57  Atl. 
134,  15  Am.  Neg.  R.  614;  Adams  v. 
Camden  &  S.  R.  Co.,  69  N.  J.  L. 
424,  55  Atl.  254,  14  Am.  Neg.  R. 
410;  Consolidated  Ti-action  Co.  v. 
Glynn,  59  N.  J.  L.  432,  37  Atl.  66, 
2  Am.  Neg.  R.  31 ;  Newark  Pass. 
Ry.  Co.  V.  Block,  55  N.  J.  L.  432,  37 
Atl.  66.  See,  also,  Elgin  City  Ry. 
Co,  V.  Wilson,  56  111.  App.  364. 

Instruction  to  jury  held  correct. 
In  a  case  in  Michigan  which  was 
an  action  to  recover  damages  for 
the  death  of  a  person  caused  by  his 
being  struck  by  an  electric  car 
while  riding  on  a  bicycle  it  was 
held  that  an  instruction  to  the 
jury  was  correct  which  was  in 
part  as  follows :  "  I  instruct  you 
that  if  the  decedent.  Mr.  Bedell, 
by  reason  of  being  upon  his 
wheel,  with  his  back  to  the  ap- 
proaching car,  and  apparently  giv- 
ing no  indication  of  any  knowledge 
of  the  warning  given  by  the  motor- 
man,  w-as  manifestly  in  a  place  of 
imminent  danger  when  and  as  seen 
by  the  motorman.  then  it  became 
the   dutv   of  the   motorman   to   riin 


his  car  with  corresponding  care,  and 
in  a  manner  reasonable  safe  under 
those  circumstances,  both  as  to 
speed,  and  as  to  the  control  of  his 
car;  and  if,  under  these  circum- 
stances and  such  duty,  the  motor- 
man  intentionally  ran  his  car,  or 
recklessly  or  wantonly  ran  his  car, 
or  recklessly  or  wantonly  allowed 
his  car  to  be  run,  at  w-hat  he  knew 
was  a  high  and  dangerous  rate  of 
speed,  and  in  reckless  disregard  of 
safety  and  the  consequences  to  the 
decedent,  although  with  no  thought 
or  intention  to  injure  any  one,  and 
if.  by  reason  of  such  reckless  and 
wanton  conduct  on  the  part  of  the 
motorman,  the  decedent,  Mr.  Be- 
dell, was  struck  and  killed,  then  I 
think  that  the  railway  company  was 
to  blame,  and  that  the  defendant  is 
liable  in  this  action  for  whatever 
damages  plaintiff  sustained."  Bedell 
v.  Detroit,  Ypsilanti  &  A.  A.  Ry., 
131  Mich.  668,  92  N.  W.  349,  13 
Am.  Neg,  R.  114. 

TO  Kline  v.  Electric  Traction  Co., 
181  Penn.  St.  276,  37  Atl.  522,  2 
Am.  Neg,  R.  644,  40  Week.  N.  of 
Cas.  337,  per  Williams.  J. 
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the  safety  of  other  persons  using  the  street  or  highway  shall 
be  maintained,  and  we  are  unable  to  say  that  any  rate  of  speed 
that  does  not  transcend  these  limits  is  negligent."  Applying 
the  above  principles,  the  question  as  to  whether  the  rate  of 
speed  at  which  electrical  cars  are  run  is  reasonable  or  negligent 
must  be  determined  from  the  circumstances  of  each  particular 
case."^^  The  fact  that  a  car  is  run  at  a  dangerous  rate  of  speed 
will  not  render  the  company  liable  where  it  appears  that  this 
was  not  the  proximate  cause  of  the  accident. ^^  In  order  to 
render  a  company  liable  for  negligence  in  running  its  cars  at  an 
excessive  rate  of  speed  it  must  either  be  sho^\m  at  what  speed 
they  were  rumiing  or  what  rate  of  speed  would  be  proper. '^■^ 
An  additional  degree  of  caution  should  be  exercised  as  to  the 
speed  at  which  cars  are  run  on  a  dark  night  in  portions  of  a 
street  where  travelers  are  liable  to  be.'^'*  And  the  running  of 
a  car  on  a  dark  night  at  such  a  rate  of  speed  that  the  motorman 
cannot  see  a  wagon  upon  the  track  in  front  of  the  car  in  time  to 


71  Ewing  V.  Toronto  R.  Co.  ( C. 
P.),  24  Ont.  Rep.  694.  Where  the 
usual  rate  of  speed  was  from  twelve 
to  fourteen  miles  per  hour,  it  wa.'; 
held  to  be  negligence  to  run  at  a 
rate  of  speed  in  excess  of  that  when 
approaching  a  street  crossing. 
Evansville  St.  R.  Co.  v.  Gentry,  147 
Ind.  408j  44  N.  E.  611,  37  L.  R.  A. 
378,  5  Am.  &  Eng.  R.  Cas.  (N.  S.) 
500.  Where  a  motorman  runs  a  car 
at  the  rate  of  ten  or  eleven  miles 
over  a  much  frequented  crossing, 
held  that  he  is  not,  as  a  matter  of 
law,  free  from  negligence.  Rosen- 
berg V.  West  End  St.  Ry.  Co.,  168 
Mass.  561,  47  N.  E.  435.  Company 
held  not  free  from  negligence,  as  a 
matter  of  law,  in  running  a  car  at 
the  rate  of  fifteen  or  twenty  miles 
an  hour  around  a  curve  when  rear 
platform  filled  with  passengers. 
Reber  v.  Pittsburg  &  B.  Traction 
Co.,  179  Penn.  St.  339,  36  Atl.  245, 
6  Am.  Elec.  Cas.  446,  1  Am.  Xeg. 
R.  181.  Whether  running  a  car  at 
the  rate  of  three  and  a  half  to  five 
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miles  an  hour  was  negligence  was 
lield  to  be  a  question  for  the  jviry. 
Van  Natta  v.  People's  St.  R.,  E.  L. 
&  P.  Co.,  133  Mo.  13,  34  S.  W.  505. 
So,  also,  it  was  held  to  be  for  the 
jury  whether  it  was  negligence  to 
run  an  electric  car  at  about  fifteen 
miles  per  hour.  Faurot  v.  Brook- 
IjTi  Heights  R.  Co.,  14  Misc.  (N. 
Y.)  418,  35  N.  Y.  Supp.  1046,  70 
jST.  Y.  St.  R.  754;  and  at  from  fif- 
teen to  twenty  miles  per  hour,  Re- 
ber v.  Pittsburg  &  B.  Traction  Co., 
179  Penn.  St.  339,  36  Atl.  245,  6 
Am.  Elec.  Cas.  446,  1  Am.  Neg.  R. 
181;  and  at  from  fifteen  to  twenty- 
five  miles  per  hour,  Boyer  v.  St. 
Paul  City  Ry.  Co.,  54  Minn.  127,  4 
Am.  Elec.  Cas.  514,  5c  N.  W.  825. 

72Pletcher  v.  Scranton  Traction 
Co.,  185  Pa.  St.  147,  39  Atl.  837. 

73  Yingst  V.  Lebanon  &  Annville 
St.  Ry.  Co.,  167  Penn.  St.  438,  31 
Atl.  687. 

74  Boyer  v.  St  Paul  City  Ry.  Co., 
54  Minn.  127,  55  N.  W.  825,  4  Am. 
Elec.  Cas.  514. 
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avoid  a  collision,  is  negligence. '^^  And  where  the  rails  are  slip- 
pery, rendering  the  stopping  of  the  cars  more  difficult,  it  ren- 
ders necessary  the  exercise  of  the  utmost  diligence,  skill  and 
foresight  as  to  the  management  of  cars  and  the  rate  of  speed.'^® 
So,  also,  to  run  a  car  around  a  sharp  curve  at  a  dangerous  rate 
of  speed  is  negligence.'''^  But  to  warrant  the  finding  of  negli- 
gence in  such  a  case  it  must  be  that  the  rate  of  speed  was  un- 
usual, improper  or  dangerous. '^^  In  another  case  where  an 
electric  railway  had  cvit  down  the  surface  of  the  street  by  the 
width  of  its  tracks  about  two  feet  and  threw  the  dirt  from  the 
excavation  upon  the  surface  of  the  street  on  either  side,  it  was 
held  to  be  gross  negligence  to  run  an  electric  car  at  a  high  rate 
of  speed  through  the  cut,  it  being  declared  that  under  such 
circumstances  it  was  the  duty  of  the  company  to  run  its  cars 
slowly  and  with  great  care.'^^  Upon  the  question  of  the  rate  of 
speed  at  which  an  electric  car  is  run  it  is  decided  that  a  witness 
who  saw  the  car  and  possesses  a  knowledge  of  time  and  distance 
is  competent  to  express  an  opinion  thereon. ^°  And  the  fact 
that  a  motorman  was  unable,  by  doing  all  that  he  could,  to 
stop  the  car  and  thus  avoid  the  accident,  will  be  evidence  of 
negligence,  if  his  failure  to  stop  was  due  to  the  fact  that  he  had 
been  running  at  an  unreasonable  rate  of  speed. ^^ 

§  464.  Rate  of  speed  —  Ordinances. —  The  rate  of  speed  at 
which  electric  cars  may  be  run  is  frequently  regulated  by 
the  local  authorities,  and  ordinances  prescribing  a  maximum 
rate  of  speed  for  such  cars,  are  within  the  police  power  of  a 

75  Calumet    Elec.    St.    R.    Co.    v.  5    Am.    Elec.    Cas.    374,    29    N.    Y. 

Lynholm,  70  111.  App.  371;  Gilmoie  Supp.  247. 

V.  Federal  St.  &  Pleasant  Valley  '^  Greeley  v.  Federal  St.  &  Pleas- 
Pass.  Ry.  Co.,  153  Penn.  St.  31,  4  ant  Valley  Pass.  Ry.  Co.,  153  Penn. 
Am.  Elec.  Cas.  490,  25  Atl.  651.  St.   218,   25   Atl.   796,   4   Am.    Elec. 

TG  Danville   St.  Car  Co.   v.   Payne  Cas.  492. 

(Va.  Sup.  Ct.  of  App.,  1896),  6  Am.  so  Omaha   Street   Ry.   Co.   v.  Lar- 

Elee.  Cas.  452.  son    (Neb.  1903),  97  N.  W.  824,   15 

T7  East  Omaha   St.   R.  Co.  v.  Go-  Am.   Neg.   R.   380.     See  also   Faber 

dola,  50  Neb.  906,  70  N.  W.  491,  7  v.    St.    Paul   M.   &   M.    Ry.   Co..   29 

Am.  &  Eng.  R.  Cas.   (N.  S.)   300,  6  Minn.  465,  13  N.  W.  902. 

Am.  Elec.  Cas.  424.  *^  Zolpher  v.  Camden  &  S.  R.  Co., 

78  Francisco   v.   Troy   &   Lansing-  69  N.  J.  L.  417,  55  Atl.  249,  14  Am. 

burgh  R.  Co.,  78  Hun   (N.  Y.),  13,  Neg.  R.  407. 
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mimicipality  to  regulate  the  use  of  streets,^^  of  which  it  can- 
not divest  itself  by  a  contract  with  a  street  railway  company 
prescribing  a  maximum  rate  of  speed.^^  Where  a  municipal 
ordinance  prescribes  the  rate  of  speed  at  which  electric  cars 
shall  be  run,  a  violation  of  such  ordinance  is  not  negligence 
per  se,  but  is  evidence  of  negligence  only,^'*  and  is  conclusive 
evidence  in  the  absence  of  some  explanation  or  excuse. ^°  And 
the  violation  of  an  ordinance  regTilating  the  speed  of  street 
cars  is  such  a  breach  of  duty  as  may  be  made  the  foundation  of 
an  action  by  any  person  belonging  to  the  class  intended  to  be 
protected  thereby,  providing  he  is  specially  injured  by  such  vio- 
lation.*^^ Evidence  of  an  ordinance  limiting  the  speed  of  elec- 
tric cars,  and  of  its  violation  is  also  held  to  be  admissible  under 
a  general  averment  of  negligence,  where  this  question  is  ma- 
terial in  a  case.^^  Where  an  ordinance  limits  the  s]3eed  of  cars 
at  not  more  than  a  certain  specified  number  of  miles  per  hour, 
it  is  held  that  it  is  not  negligence  per  se  to  run  cars  at  a  rate  of 
speed  not  in  excess  of  the  maximum  rate  allowed.^^  An  ordi- 
nance prescribing  the  maximmn  rate  of  speed  at  which  electric 
cars  may  be  run  will  not,  in  the  absence  of  evidence  showing 
that  it  is  not  a  reasonable  provision  for  the  protection  of  public 
travel,  be  considered  as  an  unreasonable  interference  with  the 
franchises  of  the  company  and  the  privileges  granted  to  it  by 
the  city.^^     So  an  ordinance  regulating  the  "  running  speed  of 

x'-i  state,  Cape  May,  D.  B.  &  S.  P.  ^e  Omaha   St.   Ry.   Co.   v.   Duvall, 

R.  Co.  V.  Cape  May,  59  N.  J.  L,  393,  40   Xeb.   29,   5  Am.   Elec.   Cas.   502, 

36  Atl.  679,  36  L.  R.  A.  656,  9  Am.  58  N.  W.  631. 

&  Eng.  R.  Cas.   (N.  S.)   507,  6  Am.  87  Omaha  Street  Ry.   Co.  v.  Lar- 

Elec.  Cas.  42.  son    (Neb.   1903),  97  N.  W.  824,  15 

83  Brooklyn    v.    Nassau    Elec.    R.  Am.  Neg.  R.  380. 

Co.,   20   App.  Div.    (N.  Y.)    31,  46  ss  White    v.    Albany    R.    Co.,    35 

N.  Y.  Supp.  651.  App.   Div.    (N.    Y.)    23,    54   N.    Y. 

84  Hall  V.  Ogden  City  St.  Ry.  Co.,       Supp.  445. 

13  Utah,  243,  44  Pac.   1046,  4  Am.  ss  State,  Cape  May,  Delaware  Bay 

&  Eng.   R.  Cas.    (N.   S.)    77;   Riley  &  S.  P.  R.  Co.  v.  Cape  May,  59  N. 

V.  Salt  Lake  Rapid  Trans.  Co.,   10  J.  L.  393,  36  Atl.  679,  36  L.  R.  A. 

Utah,  428,  5  Am.  Elec.  Cas.  594,  37  656,  6  Am.  Elec.  Cas.  42,  6  Am.  & 

Pac.     681.     But     see     Hickman     v.  Eng.    R.    Cas.    (N.    S.)     329.     Ordi- 

Union  Depot   R.   Co.,   47   Mo.   App.  nance  limiting  speed  of  cars  to  six 

65,  4  Am.  Elec.  Cas.  453.  miles  per  hour  was  in  this  case  held 

85  Riley  v.  Salt  Lake  Rap.  Trans.  valid. 
Co.,    10  Utah,   428,   37    Pac.   681,   5 

Am.  Elec.  Cas.  594. 
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trains  and  engines  "  within  the  city  limits,  and  which  by  its 
general  terms  was  intended  to  operate  only  as  to  railroads  vipon 
which  cars  are  moved  by  locomotives,  will  not  be  construed  as 
applying  to  cars  of  an  electric  street  railway,  and  is  irrelevant  in 
evidence  in  an  action  against  such  a  company.^*'  Again,  an 
ordinance  permitting  a  street  railway  company,  which  had  been 
authorized  by  a  previous  ordinance  to  operate  its  cars  "  by  horses 
or  mules  only,  at  a  speed  not  exceeding  the  rate  of  seven  miles 
per  hour,"  to  substitute  electricity  in  place  of  the  horses  and 
mules,  is  held  not  to  repeal  the  provision  of  the  earlier  ordinance 
in  reference  to  speed. ''^  Where  a  statute  confers  power  upon 
local  authorities  to  regulate  the  speed  of  street  cars  upon  their 
streets,  with  a  provision  that  the  speed  shall  not  exceed  a  cer- 
tain rate  per  hour,  such  statute  will  not  be  construed  as  declar- 
ing by  implication  that  any  less  rate  of  speed  than  the  maxi- 
mum rate  named  cannot  be  considered  reckless. ^^  But  if  no 
regulations  have  been  made  by  the  municipal  authorities  as  to 
the  speed  of  cars,  a  statute  providing  that  no  person  shall  ride 
through  any  street  in  the  compact  part  of  any  town  at  a  swifter 
pace  than  five  miles  per  hour,  has  been  held  to  apply  to  street 
railway  companies. ^^ . 

§  464a.  Stopping  of  cars  —  Ordinance. —  An  ordinance  pro- 
viding that :  "No  person  having  the  control  of  the  speed  of  a 
street  railway  car  passing  in  a  street  shall,  on  the  appearance 
of  any  obstruction  to  his  car,  fail  to  stop  the  car  in  the  shortest 
time  and  space  possible  "  is  held  not  to  be  unreasonable  in  that 
it  requires  the  person  in  charge  of  the  car  to  stop  it  under  all 
circumstances,  without  regard  to  the  safety  of  the  train  or  per- 
sons therein.  Such  an  ordinance  is  said  to  be  no  more  than  a 
declaration  of  law  and  to  require  no  more  than  that  the  person 
in  charge  of  a  car  shall,  upon  the  appearance  of  any  obstruction, 

90  Hill  V.  Rome  St.  R.  Co.,  99  Ga.  Elec.  Cas.  724,  affd.,  146  N.  Y.  376, 
103,  24  S.  E.  866,  3  Am.  Neg.  R.  67  N.  Y.  St.  R.  899,  41  N.  E.  90. 
353.     See    also    Lieznersld    v.    Wil-  92Laufer  v.   Bridgeport  Traction 
mington  City  Ry.  Co.    (Del.   1904),  Co.,  68  Conn.  475,  37  Atl.   379,  37 
62  Atl.    1057.  L.  R.  A.  533,  2  Chic.  Week.  L.  Jour. 

91  Martineau  v.  Rochester  Ry.  Co.,  287,  2  Am.  Neg.  R.  310,  construing 
81  Hun  (N.  Y.),  263,  62  N.  Y.  St.  Conn.  Pub.  Acts,  1893,  c.  169,  §  13. 
R.  722,  30  N.  Y.  Supp.  778,  5  Am.  93  Ely  v.  Nashua  St.  R.  Co.,  67  N. 

H.  474,  30  L.  R.  A.  303,  32  Atl.  764. 
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stop  his  car  as  soon  as  possible  under  the  circumstances,  with 
due  regard  for  the  safety  of  the  passengers.^'* 

§  465.  Defective  appliances.—  In  determining  the  degree  of 
care  to  be  exercised  by  a  street  railway  company  in  using  safe 
and  proper  appliances  in  the  operation  of  its  road,  the  most 
important  element  to  be  considered  is  the  apparent  danger,  that 
is,  what  might  happen  in  case  of  a  failure  to  supply  such  appli- 
ances. Where  the  danger  is  such  that  serious  bodily  injury  or 
loss  of  life  may  result,  the  degree  of  care  to  be  exercised  should 
be  one  commensurate  with  the  danger,  that  is,  a  very  high  de- 
gree of  care  or  the  utmost  care.^^  So,  though  there  may  be 
contributory  negligence  on  the  part  of  a  traveler,  yet,  if  the 
brakes  and  motor  on  the  cars  are  so  defective  as  to  prevent  the 
stopping  of  the  car  in  time  to  prevent  an  accident,  and  it  could 
have  been  stopped  except  for  such  defective  appliances,  the 
latter  fact,  and  not  the  contributory  negligence  of  the  traveler, 
will  be  considered  to  be  the  proximate  cause  of  the  injury. ^^ 
And  where  a  trolley  became  jammed  in  a  frog  at  the  junction 
of  some  overhead  wires,  and  a  person  on  the  street  was  injured 
by  a  stick  which  flew  from  the  conductor's  hands  while  he  was 
on  top  of  the  car  endeavoring  to  free  the  trolley,  and  it  ap- 
peared that  similar  accidents  had  happened  there  before,  it  was 
held  that  the  jury  were  justified,  from  the  above  facts,  in  find- 
ing that  the  accident  was  due  to  the  defective  construction  of 
the  trolley  wires  and  pole.^^  In  another  case  where  a  traveler 
was  injured  by  the  breaking  and  fall  of  a  part  of  an  iron  ear 

9*  Gray  v.  St.  Paul  City  Ry.  Co.,  nary    prudence    would    have    used. 

87  Minn.   280,  91   N.   W.    1106,   12  which    determines    the    question    of 

Am.  Neg.  R.  604.  its    negligence."     Per    Maxwell,    J. 

95  Uggla  V.  West  End  St.  Ry.  Co.,  Quoted    with    approval    in    Zimmer- 

160  Mass.  351,  35  N.  E.  1126,  4  Am.  man  v.  Denver  Consolidated  Tr.  Co., 

Elec.  Cas.  389.  18  Colo.  App.  480,  72  Pac.  607,   14 

In  Hogan  v.  Citizens'  Ry.  Co.,  150  Am.  Neg.  R.  1. 

Mo.  36,  51  S.  W.  473,  it  is  declared  96  Thompson    v.    Salt    Lake    Rap. 

that   with    respect    to   the    common  Trans.   Co.,    16   Utah,   281,  52   Pac. 

law  duty  of  an  electric  street  rail-  92,  40  L.  R.  A.  172,  10  Am.  &  Eno-. 

way    to    the    public:      "It    is    not  R.  Cas.    (N.  S.)   563. 

whether  there  are  known  appliances  97  Manning  v.   West  End  St.  Ry. 

which    the    defendant   did    not   use,  Co.,  166  Mass.  230,  44  N.  E.  135,  6 

but  whether  the  appliances  it  does  Am.  Elec.  Cas.  329. 
use  are  such  as   a  person  of  ordi- 
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used  to  keep  the  trolley  wire  in  place,  a  charge  to  the  jury  that 
if  no  further  facts  appeared  it  would  be  competent  to  find  negli- 
gence on  the  part  of  the  street  railway  company,  was  held  to  be 
correct.^^ 

§  465a.  Liability  of  street  railway  for  damages  caused  by 
operation  of  power  house. —  Where  it  is  provided  by  the  Consti- 
tution of  a  State  or  by  statute  that  compensation  shall  be  made 
in  all  cases  where,  but  for  legislative  authority  to  do  the  act, 
an  action  would  lie  at  common  law,  an  action  on  the  case  will 
lie  against  a  street  railway  company  for  damages  caused  to  an 
owner  of  adjoining  property  by  the  maintenance  and  operation 
of  a  power  house,  though  the  erection  and  maintenance  of  the 
power  house  were  things  which  the  street  railway  company's 
charter  authorized  it  to  do  in  the  operation  of  its  road,  and  they 
were  performed  in  a  reasonably  skillful  and  proper  manner  and 
therefor  did  not  constitute  a  nuisance  and  could  not  be  abated  as 
such.  In  such  a  case,  the  structure  being  a  permanent  one,  all 
damages,  in  law,  accrue  when  the  cause  of  the  injury  is  created 
and  the  recovery  must  be  for  the  whole  damage  of  which  de- 
preciation in  the  market  value  is  the  measure.®^ 

§  466.  Repair  lines  —  Permit  to  make  —  Refusal  of  —  Duty 
of  company  and  remedy. —  It  is  the  duty  of  an  electrical  com- 
pany to  keep  its  line  in  good  repair,  so  that  streets  may  be  safe 
for  travel,  and  citizens  may  be  protected  in  their  property 
rights.  In  many  cases  it  is  necessary  to  obtain  a  permit  from 
the  local*  authorities  for  this  w^ork.  Where  such  a  permit  is 
necessary  and  is  refused,  an  electrical  company  cannot  shelter 
itself  behind  such  refusal  and  continue  to  maintain  its  line  in 
an  unsafe  condition  where  other  ample  remedies  are  at  hand 
to  compel  the  issuance  of  such  permit,  of  which  it  does  not  avail 
itself.  It  is  incumbent  upon  the  company  in  svich  a  case  to 
exhaust  every  legal  remedy  to  compel  the  local  authorities  to 
grant  the  necessary  permit,  and  it  is  held  that  mandamus  will 
issue  to  compel  them  to  grant  it.^      So,   where  the  board  of 

98Uggla  V.  West  End  St.  Ry.  Co.,  Ry.  Co.  v.  Payne,  192  111.  239,  61  N. 

160  Mass.  351,  35  N.  E.  1126,  4  Am.  E.  467. 
Elec.  Cas.  389.  i  United     States     Ilium.     Co.     v. 

99  Chicago     North     Shore     Street  Orant,  55  Hun    (N.  Y.) ,  222,  27  N. 
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electrical  control  in  New  York  city  refused  permission  to  cer- 
tain companies,  for  whom  subways  had  not  yet  been  provided, 
to  make  repairs  such  as  were  necessary  to  keep  their  lines  in 
proper  and  safe  condition,  it  was  held  that  this  refusal  formed 
no  excuse  for  a  failure  to  make  such  repairs,  where  it  appeared 
that  the  company  had  not  endeavored  to  avail  itself  of  the  legal 
remedies  provided  by  law  to  compel  the  issuance  of  the  permit.^ 

§  467.  Street  railway  tracks  —  Repairing  of  —  Eepaving  be- 
tween.—  It  is  the  duty  of  an  electric  street  railway  company  to 
maintain  its  tracks  in  a  safe  condition,  and  upon  the  principle 
that  what  is  the  measure  of  its  duties  should  also  be  the  meas- 
ure of  its  rights,  it  necessarily  follows  that  it  is  entitled  at  all 
times  to  make  necessary  repairs.  So,  where  it  has  a  lawful 
right  to  relay  its  tracks,  any  interference  on  the  part  of  the 
city  with  such  work  will  be  restrained  by  injunction.^  In 
repairing  or  relaying  tracks  where  it  is  necessary  to  take  up 
the  old  rails  they  should  be  placed  in  such  a  position  as  to  be 
of  the  least  possible  danger  to  passengers  alighting  from  the 
cars  and  to  travelers.^  And  if  an  electric  street  railway  com- 
pany negligently  fail  to  properly  fill  an  excavation  made  by  it 
in  repairing  its  track  it  Avill  be  liable  for  an  injury  caused 
thereby,  though  it  had  no  notice  of  the  defective  condition  of  the 
street.^     Street  railway  companies  are  in  many  cases  required, 

put  in  a  new  one,  and  performed 
the  work  so  negligently  as  to  leave 
the  street  in  a  dangerous  and  un- 
safe condition  by  putting  loose  dirt 
in  the  excavation  made  in  changing 
the  rail  so  as  to  allow  the  loose  dirt 
to  settle  and  leave  a  dangerous  hole 
or  excavation  into  which  animals 
or  vehicles  might  dropj  and  that 
while  the  plaintiff  was  driving  along 
the  street,  exercising  due  care,  he 
drove  into  the  hole  and  was  thrown 
out  of  his  wagon  and  injured,  and 
the  accident  was  wholly  due  to  the 
negligence  of  the  defendant.  The 
court  said:  "It  was  the  duty  of 
said  company  to  anticipate  and  pro- 
vide for  the  natural  effect  of  rains 
upon   earth   placed   in   said  excava- 


Y.  St.  R.  767,  7  N.  Y.  Supp.  788,  3 
Am.  Elec.  Cas.  95. 

2  United  States  Ilium.  Co.  v. 
Grant,  55  Hun  (N.  Y.),  222,  27  N. 
Y.  St.  R.  767,  7  N.  Y.  Supp.  788,  3 
Am.  Elec.  Cas.  95. 

3  Milwaukee  Elec.  Ry.  &  L.  Co.  v. 
Milwaukee,  95  Wis.  39,  69  N.  W. 
794,  36  L.  R.  A.  45. 

4  Wells  V.  Steinway  R.  Co.,  18 
App.  Div.  (N.  Y.)  180,  45  N.  Y. 
Supp.  864. 

5  Citizens'  Street  Ry.  Co.  v.  Mar- 
vil,  161  Ind.  506,  67  N.  E.  921,  14 
Am.  Neg.  R.  288.  It  was  held  in 
this  case  that  a  complaint  stated  a 
good  cause  of  action  which  alleged 
that  the  defendant,  a  street  railway 
company,  took  up  an  old  rail   and 
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either  bj  the  general  law  of  the  State  or  bv  their  charters,  to 
keep  their  tracks  and  roadbed  in  good  repair.  Under  the 
'New  York  law*'  street  surface  railroad  corporations  are  re- 
quired to  keep  the  street  between  their  tracks,  and  for  two 
feet  outside  of  them,  in  repair.  This  provision  is  held  to  apply 
to  every  street  surface  railroad  company,  whether  incorporated 
under  the  Laws  of  1884,'  or  any  act  prior  or  subsequem 
thereto.^  Under  a  similar  provision  in  Louisiana,  it  is  held 
that  a  street  railway  company  is  not  obliged  to  elevate  the  en- 
tire surface  of  the  street  on  both  sides  of  its  track,  to  the  height 
of  its  roadbed.^  Lender  the  New  York  act  above  mentioned, 
it  is  provided  that  such  repair  shall  be  "  under  supervision  of 
the  local  authorities,  and  whenever  required  of  them."  This 
provision  is  held  not  to  require  notice  from  the  local  authorities 
to  the  company,  of  the  necessity  of  repair,  but  if  it  has  notice 
of  any  defect  it  is  not  relieved  from  liability  for  damages  by 
the  fact  that  it  has  not  received  notice  from  the  local  authori- 
ties.i« 

§  468.  Nonuser  of  tracks,  but  no  forfeiture  of  franchise  — 
Relaying  of  —  When  city  cannot  prevent. —  If  the  Attorney- 
General  of  a  State  has  been  empowered  by  statute  to  assert  the 
forfeiture  of  a  street  railway  franchise,  but  no  such  power  has 
been  conferred  upon  a  municipality,  such  municipalitj-  cannot 
prevent,  by  an  action  in  equity,  the  relaying  of .  such  tracks, 
the  franchise  for  which  was  originally  pro])erly  granted  by  the 
city,  where  the  franchise  has  not  been  surrendered,  and  where 
no  action  has  been  taken  to  forfeit  it.^^ 

tion,  and  it  is  liable  for  any  injury  Sup.   Ct.,    1899),   26  Misc.    (N.   Y.) 

resulting  from  its  negligent  failure  208,  56  N.  Y.  Supp.  105. 

to  do  so.    *    *    *    Clearly  it  is  the  » State,  New  Orleans  v.   New  Or- 

law  in  this  State  that  where  the  de-  leans  Tract.   Co.,   48   La.   Ann.   567, 

feet  in  the  highway  results  from  the  19  So.  565. 

acts  of  the  railway  company,  as  in  lo  Simon  v.  Metropolitan  St.  Ry. 

negligently  making  the  original  con-  Co.,  60  N.  Y.   St.   R.  251,  29  Misc. 

struction,    or    negligently    repairing  (N.  Y.)    126. 

the  same,  no  averment  of  notice  is  n  Milwaukee  Elec.  R.  &  L.  Co.  v. 

necessary."     Per  Monks,  J.  Milwaukee,  95  Wis.  39,  36  L.  R.  A. 

6  Railroad  Laws,  §  98.  45,  69  X.  W.  794;   Wis.  Rev.  Stat., 

7  Chap.  252.  §  3241,  confers  power  to  assert  for- 

8  Wood    V.    Binghamton     (N.    Y.  feiture    of    franchise    on    Attorney- 

n  en  oral. 
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§  469.  Paving  between  tracks. —  It  is  declared  that  in  the 
matter  of  repaying,  a  street  railway  company  is  "  bound  to 
keep  pace  with  the  progress  of  the  age  in  which  it  continues  to 
exercise  its  corporate  rights."  ^^  If  the  right  of  a  street  rail- 
way company  to  use  the  streets  is  conditioned  upon  its  using 
between  its  tracks  the  same  paving  as  is  used  upon  the  adjoin- 
ing surface  of  the  streets  through  which  it  passes,  it  is  held  that 
in  case  a  different  kind  of  paving  is  subsequently  used  by  the 
city  in  such  streets,  the  street  railway  company  must,  uj)on  no- 
tice from  the  city,  pave  between  its  tracks  with  the  new  mate- 
rial used  in  the  street  adjoining  them.^^  Under  the  Xew  York 
Constitution^^  the  legislature  may  alter  all  general  or  special 
laws  creating  corporations.  Under  this  power  it  is  held  that 
the  legislature  may  require  a  street  railway  company  to  pay  its 
proportionate  share  of  paving  a  street,  although  such  require- 
ment was  not  contained  in  the  statute  under  which  it  was  in- 
corporated.^^ So  it  may  require  a  company  to  pave  between 
its  tracks  and  for  two  feet  outside  of  them,  and  a  common  coun- 
cil has  no  power,  by  resolution  or  contract,  to  exempt  a  street 
railway  company  from  this  obligation. ^^  And  on  the  other 
hand  it  has  been  decided  in  a  case  in  New  Jersey  that  an  ordi- 
nance of  this  character  is  an  assumption  of  the  power  of  taxa- 
tion, and  cannot  be  supported  under  the  police  powers  con- 
ferred upon  the  municipality  by  the  legislature.-"'  Where  a 
street  railway  company  has  been  so  released  by  contract,  an  act 

12  Philadelphia  v.  Ridge  Ave.  Marshalltown  Light,  P.  &  Ry.  Co.  v. 
Pass.  Ry.  Co.,  143  Penn.  St.  444,  Marshalltown,  127  Iowa,  637,  103 
472,  22  Atl.  695,  cited  in  Reeves  v.       N.  W.   1005. 

Philadelphia   Tract.   Co.,  152    Penn.  le  Wood  v.   Binghamton,  26  Misc. 

St.  153,  4  Am.  Elee.  Cas.  27,  25  Atl.        (N.  Y.)   208,  56  N.  Y.  Supp.  105. 
516.  i'^  Fielders    v.    North    Jersey    St. 

13  Lansing  v.  Lansing  City  Elee.  Ry.  Co.,  68  N.  J.  L.  343,  53  Atl. 
R.  Co.,  109  Mich.  123,  66  N.  W.  404,  13  Am.  Neg.  R.  156,  wherein 
949,  3  Det.  L.  News,  41.  the    court     declared:      "This     ordi- 

14  Art.  8,  §  1.  nance  attempts  to  impose   upon  ev- 

15  Wood  V.  Binghamton,  26  Misc.  ery  traction  company  the  duty  to 
(N.  Y.)   208,  56  N.  Y.  Supp.  105.  pave  a  considerable  portion  of  every 

Mere  irregularities  in  the  levy  of  street     over     which     it    passes,    al- 

an  assessment  for  street  paving,  of  though  it  may  bring  no  additional 

which   no  complaint  was   made  be-  wear  and  tear  upon  the  pavement, 

fore    the    city    council,    cannot    be  and  the   further  duty  to  keep   such 

questioned  on  appeal  to  the  courts.  pavement,  when  laid,  at  all  times  in 
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of  the  legislature,  validating  such  contract,  does  not  grant  an 
exclusive  immunity  forbidden  by  the  Constitution.^^  In  this 
connection,  however,  it  may  be  noted  that  a  decision  in  Xew 
Jersey  is  authority  for  the  proposition  that  an  ordinance  of 
this  character  is  not  intended  for  the  benefit  or  protection  of 
individuals  comprising  the  public,  but  for  the  benefit  of  the 
municipality  as  an  organized  government,  and  that  such  an 
ordinance  confers  no  right  of  action  upon  any  member  of  the 
traveling  public  who  may  sustain  damage  through  nonrepair 
of  the  street. ^^  A  bridge  is  held  not  to  be  part  of  the  street 
within  the  meaning  of  such  a  requirement.^*^ 


repair.  To  call  this  '  regulation ' 
or  an  exercise  of  the  police  power, 
is  a  misuse  of  terms.  It  is  taxa- 
tion pure  and  simple.  It  calls  upon 
the  company  to  perform  a  function 
not  essentially  different  in  charac- 
ter, although  vastly  more  onerous, 
than  the  once  familiar  operation 
known  as  '  working  out '  the  town- 
ship road  taxes  by  the  labor  of  the 
inhabitants.  *  *  *  A  power  that 
will  not  support  the  imposition  of 
license  fees  fixed  on  a  revenue  basis, 
will  certainly  not  support  an  ordi- 
nance of  this  character.  We  there- 
fore hold  that  the  ordinance  is  not 
supportable  as  an  exercise  of  the 
police  power,  and,  since  no  other 
legislative  authority  exists  for  its 
enactment,  it  imposed  no  duty  upon 
the  defendant  company  to  repair  the 
pavement  between  its  rails  or  to  re- 
pave  that  portion  of  the  street." 
Per  Pitney,  J. 

18  Wood  v.  Binghamton,  26  Misc. 
(N.  Y.)   208,  56  N.  Y.  Supp.  105. 

19  Fielders  v.  North  Jersey  St. 
Ry.  Co.,  68  N.  J.  L.  343,  53  Atl. 
404,  13  Am.  Neg.  R.  156.  The 
court  said :  "  Assuming  the  valid- 
ity of  the  ordinance,  it  seems  to  us 
not   to   admit    of   the   construction 


that  it  was  designed  for  the  safety  of 
travelers  upon  the  street  as  a  class. 
On  the  contrary,  the  design  is  to 
impose  upon  the  street-railway  com- 
pany a  share  of  the  public  burdens 
of  the  municipal  government.  The 
prime  object  is  the  relief  of  the  mu- 
nicipal treasury.  The  duties  to  be 
imposed  are  to  be  performed  by  the 
company  as  one  of  the  municipal 
agencies,  and  under  the  immediate 
supervision  of  a  municipal  board; 
and  the  ordinance  provides  that,  for 
any  omission  by  the  company  to 
comply  with  its  terms,  the  remedy 
shall  be  applied  by  the  board  itself 
in  proceeding  to  do  the  work  and 
recovering  the  costs  thereof  from 
the  company.  There  is  nothing  to 
indicate  that  it  is  done  for  the 
safety  or  protection  of  travelers 
upon  the  street.  There  is  nothing 
in  the  language  to  indicate  that  it 
was  the  intent  of  the  municipal  au- 
thority in  passing  the  ordinance 
that  it  should  give  rise  to  an  action 
against  the  company,  by  any  citizen 
aggrieved  through  a  breach  of  the 
provisions."     Per    Pitney,    J. 

20  Cedar  Springs  v.  Cedar  Rapids 
&  M.  C.  Ry.  Co.,  108  Iowa,  406,  79 
N.  W.  125. 
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§§  470-471a         jMainteistance  and  operation. 

§  470.  Removal  of  snow  from  tracks. —  A  street  railway  com- 
pany, in  removing  snow  from  its  tracks,  should  do  so  with  a  due 
regard  for  the  rights  of  the  traveling  public,  and  should  not 
dispose  of  it  in  such  a  way  as  to  unnecessarily  and  needlessly 
interfere  with  the  safety  and  convenience  of  persons  lawfully 
using  the  street. ^-^  So  a  street  railway  company  was  held  liable 
for  an  injury  to  a  traveler,  caused  by  a  pile  of  snow  left  at 
the  side  of  its  tracks  after  clearing  them,  and  after  having 
reasonable  time  to  remove  it,  under  a  statutory  provision  that 
any  person  or  corporation,  except  municipal  corporations,  by 
whose  negligence  or  carelessness  any  obstruction  or  want  of 
repair  is  caused,  shall  be  liable  for  damages  to  any  person  in- 
jured thereby.^^ 

§  471.  Receiver  of  street  railway  company  —  Duty  to  keep 
line  safe. —  The  general  rules  as  to  the  maintenance  of  street 
railway  lines  in  a  safe  condition  for  the  protection  of  employees, 
passengers  and  the  general  public,  apply  likewise  to  the  receiver 
of  such  company.^^ 

§  471a.  Rails  in  streets  —  Not  part  of  realty  —  Conditional 
agreement  as  to  title  to. —  Rails  which  are  laid  in  the  streets 
and  highways  by  an  electric  street  railway  company  under  a 
grant  to  it  to  use  the  streets  and  highways  for  the  construction 
of  its  line  do  not  become  a  part  of  the  realty  but  remain  per- 
sonal property  as  the  company  has  no  interest  in  the  soil.  And 
where  under  such  circumstances  rails  are  sold  to  the  company 
under  a  conditional  agreement  between  it  and  the  vendor  that 
title  shall  remain  in  the  latter  until  they  are  fully  paid  for, 
the  vendor  may  maintain  replevin  to  recover  the  rails,  or  tort 
in  the  nature  of  trover  for  their  conversion  where  there  has 
been  a  breach  of  the  agreement  of  sale  by  the  company,  even 
though  the  rails  are  in  the  possession  of  a  mortgagee,  or  one 
holding  under  him  and  who  is  a  purchaser  for  value  and  with- 
out notice.  The  same  rule  does  not  control  in  such  a  case  as 
in  the  case  of  an  ordinary  railroad.^* 

21  Stanton  v.  Scranton  Trac.  Co.  2.3  Southwestern  Teleg.  &  Teleph. 
(Penn.,  1899),  11  Penn.  Super.  Ct.  Co.  v.  Crank  (Tex.  Ct.  of  App., 
180.  1894),   27    S.    W.    38,   4   Am.   Elec. 

22  Smith   V.   Nashua  St.    Ry.   Co.,  Cas.  397. 

69  N.  H.  504,  44  Atl.  133.  24  Lorain  Steel   Co.  v.   Norfolk  & 
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§  472.  Electric  car  —  Number  of  employees  on  —  Ordinance. 
—  A  municipality,  under  the  general  delegation  of  power  to 
pass  such  ordinances  as  it  may  deem  necessary  to  protect  the 
property  of  its  citizens  and  inhabitants;  to  prevent  injury  or  an- 
noyance from  anything  dangerous ;  and  to  promote  the  comfort, 
peace,  order,  health  and  protection  of  its  citizens,  has  authority 
to  require  by  ordinance  that  electric  street  railway  companies 
shall  supply  their  cars  with  a  conductor  as  well  as  a  motor- 
man.  ^^ 

§  473.  Competent  and  sufficient  servants. —  It  is  the  duty  of 
an  electrical  company  to  the  public,  to  whom  it  offers  itself  for 
for  service,  to  employ  competent  and  sufficient  servants.  A 
telegraph  company  owes  the  general  obligation  to  the  public 
to  use  great  care  in  the  transmission  of  messages,  and  in  order 
to  fulfil  such  obligation  it  is  incumbent  upon  it  to  employ  com- 
petent operators.^*^  Thus,  in  an  early  case,  in  discussing  the 
duties  of  telegraph  companies,  it  is  said :  "  There  are  duties 
they  owe  the  public  arising  out  of  the  nature  of  their  employ- 
ment which  it  would  be  impolitic  and  inexpedient  to  suffer  them 


Bristol  Street  Ry.  Co.,  187  Mass. 
500,  73  N.  E.  646,  wherein  the  court 
said  in  regard  to  the  contention 
that  the  rails  became  a  part  of  the 
realty :  "  In  support  of  this  con- 
tention it  relies  upon  the  settled 
rule  that  rails  affixed  in  the  usual 
manner  to  the  roadbed  of  a  rail- 
road, if  there  is  no  agreement  to 
the  contrary^  become  part  of  the 
realty,  and  where  there  is  such  an 
agreement  while  the  rails  as  be- 
tween the  seller  and  the  railroad 
are  personalty,  if  the  roadbed  is 
mortgaged  to  a  mortgagee  who  has 
no  notice  of  the  agreement,  and  a 
foreclosure  follows,  the  purchaser 
at  the  sale  acquires  a  good  title 
against  the  vendor.  *  *  *  There 
is,  however,  a  clear  distinction  be- 
tween the  nature  of  a  right  of  way 
acquired  by  a  railroad,  and  the 
ordinary  grant  of  a  location  in  the 


public  ways  to  a  street  railway. 
When  not  obtained  by  purchase  a 
railroad  corporation  lays  its  rails 
on  land  in  which  a  right  in  the- na- 
ture of  a  permanent  easement  has 
been  taken  by  the  exercise  of  the 
delegated  power  of  eminent  domain, 
and  thus  an  interest  in  real  estate 
is  acquired.  *  *  *  By  the  laying 
of  the  rails  as  a  part  of  the  de- 
fendant's track  they  did  not  lose 
their  character  of  personalty  and 
become  realty  by  the  fact  of  annex- 
ation because  the  defendant's  prede- 
cessor had  no  land,  or  interest  in 
land,  of  which  they  could  form  a 
part."     Per  Braley,  J. 

25  Danville  St.  Car  Co.  v.  Wood- 
ing (Danville,  Va.,  C.  C),  2  Va.  L. 
Reg.  244. 

26  Western  Un.  Teleg.  Co.  v.  Cook, 
61  Fed.  624,  9  C.  C.  A.  680,  5  Am. 
Elec.  Cas.   799. 

783 


§  473  MAINTEJSTANCE    AJND    OPEBATIOA'. 

to  diminish  or  evade.  Among  these  duties  may  be  mentioned 
the  obligations  to  employ  competent  and  skilful  operators  and 
other  agents  and  servants  in  all  respects  competent  for  the  dis- 
charge of  their  particular  duties,  and  further,  to  see  that  they 
not  only  possess  such  skill,  but  that  it  is  continually  applied  in 
the  particular  business  in  which  they  are  engaged.^^  So  it  was 
held  that  the  employment  of  a  person  as  a  receiving  operator, 
who  had  had  no  connection  wdth  the  business  of  telegraphy 
for  more  than  thirty  years,  not  only  failed  to  show  the  exercise 
of  great  care,  but  was  strong  evidence  of  gross  negligence.^^ 
It  is  the  duty  of  an  electric  street  railway  company  to  employ 
sufficient  servants  in  the  operation  of  its  cars,  and  it  owes  this 
duty  both  to  its  passengers  and  to  the  general  public.  Thus, 
where  only  one  man  was  placed  in  charge  of  a  trolley  car,  and 
it  became  necessary  for  him  to  go  to  the  rear  end  of  the  car 
to  adjust  the  trolley,  and  in  some  way  he  fell  from  the  car, 
which  escaped  entirely  from  his  control,  and  a  passenger 
thereon  was  injured,  it  was  held  that  the  company  was  guilty 
of  negligence  in  not  supplying  sufficient  servants,  it  appearing 
that  the  services  of  two  men  were  necessary.^^  In  another 
case  it  was  said  in  this  connection :  "  It  may  be  said,  without 
much  question,  that  a  motormau  ought  to  be  at  his  post  all  the 
time,  and  it  should  be  no  part  of  his  duty  to  collect  fares.  An 
electric  car  moving  at  the  usual  rate  of  speed  along  such  a 
street,  as  in  this  case,  should  be  under  the  constant  guidance 
and  control  of  the  motorman,  w^ho  should  be  always  at  his  post 
to  slacken  speed  and  give  warnings  whenever  necessary.  No 
doubt  this  accident  might  have  been  avoided  if  the  car  had  been 
so  handled  and  managed.  We  have  no  hesitation  in  saying 
that  the  proof  shows  a  clear  case  of  negligence  on  the  part  of 
the  defendant."  ^^  In  a  recent  case  in  California,  where  a  child 
had  been  injured  by  an  electric  car,  a  charge  to  the  jury  that  it 
was  the  duty  of  the  company  to  provide  "  proper  cars  and  ap- 
pliances, and  to  provide  safe,  skilful,  watchful,  and  competent 

27  Graham  v.  Western  Un.  Teleg.  =»  Eedfield  v.  Oakland  Consol.  St. 
Co.,  1  Col.  230,  9  Am.  Rep.  136;  Rj.  Co.,  110  Cal.  277,42  Pac.  822,  6 
Allen's  Teleg.  Cas.  578,  580,  10  Am.       Am.  Elec.  Cas.  396. 

L.  Eeg.  (N.  S.)  319.  so  City  Elee.  Ry.  Co.  v.  Jones,  61 

28  Western  Un.  Teleg.  Co.  v.  Cook,  111.  App.  183,  6  Am.  Elec.  Gas.  473, 
61  Fed.  624,  9  C.  C.  A.  680,  5  Am.       per  WaU,  J. 

Elec.  Cas.  799. 
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servants  to  manage  the  same,"  was  held  to  be  error,  unless 
qualified  by  the  statement  in  connection  with  such  charge  that 
in  the  selection  of  servants  it  was  only  bound  to  exercise  ordi- 
nary care  so  far  as  plaintiff  was  concerned.^^ 

§  474.  Electrical  wires  —  Subject  to  police  regulations. — 
Electrical  wires,  where  suspended  in  streets,  are  subject  to 
regulation  and  control  by  the  municipality  in  the  exercise  of 
the  police  power.^^  And  it  is  the  duty  of  a  city  to  exercise 
care  and  supervision  over  such  wires  suspended  over  its  streets, 
liability  for  the  neglect  of  which  is  held  not  to  be  lessened 
by  the  fact  that  individuals  or  corporations  are  subjected  to  a 
like  duty.^^  Although  a  general  ordinance  may  not  be  neces- 
sary to  the  validity  of  a  license  for  use  of  the  streets  to  a 
designated  company,  yet,  where  the  municipality  attempts  to 
regTilate  the  mode  of  use  of  its  streets,  it  must  do  so  by  a  gen- 
eral ordinance,^^  the  latter  method  being  required  in  an  attempt 
to  legislate  upon  an  entire  subject.     Where  the  law  requires 


31  Cunningham  v.  Los  Angeles  R. 
Co.,  115  Cal.  5G1,  47  Pac.  452. 

32  state  ex  rel.  Laclede  Gas  Light 
Co.  V.  Murphy,  170  U.  S.  78,  18 
Sup.  Ct.  505,  5  Am.  Elec.  Cas.  79; 
Mutual  Union  leleg.  Co.  v.  City  of 
Chicago,  16  Fed.  309,  1  Am.  Elec. 
Cas.  506;  Consolidated  E.  L.  Co.  v. 
People's  E.  L.  &,  Gas  Co.,  94  Ala. 
372,  4  Am.  Elec.  Cas.  250,  10  So. 
440;  Barhite  v.  Home  Teleph.  Co., 
50  App.  Div.  (X.  Y.)  25,  63  N.  Y. 
Supp.   659.     See   §  426,   herein. 

The  privileges  conferred  by  the 
Post  Roads  Act  are  subject  to  the 
right  of  the  municipality  to  exercise 
police  powers  for  the  safety,  health 
and  convenience  of  the  public.  To- 
ledo V.  Western  Union  Teleg.  Co., 
46  C.  C.  A.  Ill,  107  Fed.  10,  52  L. 
R.  A.  730;  Michigan  Teleph.  Co.  v. 
City  of  Charlotte,  93  Fed.  11,  7  Am. 
Elec.  Cas.  52. 

The  placing  of  icireg  underground 
may  be  ordered  by  a  city  in  the  ex- 
ercise of  the  police  power.    North- 

50 


western  Teleph.  Exch.  Co.  v.  City  of 
Minneapolis,  81  Minn.  140,  83  N. 
W.  527,  86  X.  W.  69,  7  Am.  Elec. 
Cas.  1G8.     See  §  425,  herein. 

The  authority  of  a  municipality 
is  limited,  where  companies  are  au- 
thorized by  law  to  erect  their  lines 
in  the  streets,  to  that  which  is  a 
proper  exercise  of  the  police  power, 
inherent  in  the  municipality,  to  pro- 
tect the  public  from  unnecessary  ob- 
structions, inconveniences  and  dan- 
gers, and  to  determine  where  and  in 
what  manner  such  a  company  may 
erect  its  poles  and  stretch  its  wires 
to  accomplish  this  result.  It  has 
no  authority  to  impose  other  condi- 
tions. Michigan  Teleph.  Co.  v.  City 
of  Benton  Harbor,  121  Mich.  512,  80 
N.  W.  386,  7  Am.  Elec.  Cas.  9. 

33  Mooney  v.  Luzerne,  186  Penn. 
St.  161,  40  Atl.  311. 

34  Crowder  v.  Town  of  Sullivan, 
128  Ind.  486,  3  Am.  Elec.  Cas.  72, 
73,  28  N.  E.  94. 
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a  certain  duty  to  be  performed,  a  failure  to  perform  such  duty 
will  establish  negligence.  Thus  where  an  ordinance  of  a  city 
required  all  splices  upon  electrical  wires  to  be  perfectly  in- 
sulated, a  failure  to  do  so  was  held  to  be  negligence.^ ^  The 
better  rule,  however,  as  to  the  violation  of  ordinances,  is 
that  such  violation  is  not  negligence  per  se,  but  is  evidence  of 
negligence.^*'  Thus,  the  violation  of  an  ordinance  as  to  the 
right  of  way  between  cars  of  companies  whose  tracks  cross  each 
other,  was  held  to  be  merely  evidence  of  negligence,  and  not 
negligence  per  se.^'^  Courts  will  not,  as  a  general  rule,  inter- 
fere with  the  exercise  of  the  right  by  the  municipal  authorities 
to  control  and  regulate  the  use  of  streets.^ ^  So,  where  in  the 
course  of  certain  street  improvements,  it  was  decided  to  be 
necessary  to  remove  the  poles  of  an  electric  light  company  so 
as  to  be.  in  the  curb  line  of  the  sidewalk,  and  the  company  was 
directed  to  remove  such  poles,  it  was  held  that  in  the  absence 
of  any  fraud,  corruption  or  oppression,  connected  with  the 
action  of  the  local  authorities,  their  decision  would  not  be  in- 
terfered with  by  the  courts.^^ 

§  475.  Removal  of  wires  by  municipal  authorities  —  Nui- 
sance.—  In  the  absence  of  some  absolute  contract  permitting 
the  poles  and  wires  of  an  electrical  company  to  remain  in  the 
streets  of  a  city,  it  is  declared  that  the  municipal  authorities 
may,  under  the  general  power  to  control  and  regulate  the  use 
of  streets,  require  their  removal.^*^  Thus,  iu  was  held  that  the 
commissioner  of  public  works  of  New  York  city  had  power  to 
abate  a  public  unisance  existing  in  the  streets  of  the  city,  dan- 
gerous to  the  lives  of  its  citizens,  such  as  overhead,  uninsulated 
wires,  without  first  going  to  the  creator  of  llie  nuisance  and 

35  Clements  v.  Louisiana  E.  L.  v.  Champlain  E.  L.  Co.,  14  Cin. 
Co.,  44  La.  Ann.  692,  11  So.  51,  4  Law.  Bull.  327,  1  Am.  Elec.  Cas. 
Am.  Elec.  Cas.  381.  822.     See  §§  158,  357,  on  Construc- 

36  See  §  464,  herein,   on   Rate  of  tion. 

Speed  —  Ordinances.  so  Monongahela  City  v.  Mononga- 

37  Connor  v.  Elec.  Tract.  Co.,  173  hela  E.  L.  Co.,  12  Penn.  Co.  Ct.  R. 
Penn.  St.  602,  34  Atl.  238,  38  Week.       529,  4  Am.  Elec.  Cas.  54. 

N.  of  Cas.  12.  40  Mutual  Un.  Teleg.   Co.  v.  City 

38  People  ex  rel.  Monticello  of  Chicago,  16  Fed.  309,  1  Am.  Elec. 
Teleph.  Co.  v.  Board  of  Trustees,  Cas.  507.  Examine,  however,  in 
35  Misc.  R.  (N.  Y.)  675,  72  N.  Y.  this  connection  §  350  et  seq.,  herein. 
Supp.  350:   Western  Un.  Teleg.  Co. 
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informing  him  of  the  discovery  of  its  existence  by  the  authori- 
ties, and  requesting  him  to  abate  the  same,  and  thereafter  wait- 
ing, before  proceeding  to  protect  the  lives  of  the  citizens,  for 
some  indefinite  length  of  time,  called  a  reasonable  time,  in 
order  to  see  whether  the  creator  of  the  nuisance  would  abate  the 
same  or  not.^^  And  the  city  authorities  may  remove  as  unlaw- 
ful obstructions,  poles  and  wires,  erected  on  the  street  of  the 
city,  and  by  its  permission  under  a  contract  to  furnish  tlie 
city  with  lights,  where  such  poles  and  wires  have  ceased  to  be 
used.^^  The  right  to  order  the  removal  by  an  electrical  com- 
pany of  the  poles  and  wires  may  also  exist  by  virtue  of  an  ex- 
press reservation  in  the  franchise  of  such  company  of  the  right 
of  revocation  and  of  removal,  in  which  ease  the  company's  right 
in  the  streets  is  regarded  as  in  the  nature  of  a  mere  license.'*^ 
But  where  the  wires,  though  they  were  strung  across  the  street, 
were  attached  to  poles  erected  on  private  land,  and  were  sus- 
pended at  such  a  height  as  not  to  interfere  with  the  use  of  the 
streets,  it  was  held  that  the  municipal  authorities  had  no  right 
to  interfere  with  them,  under  a  statute  requiring  the  consent 
of  the  local  authorities  to  the  erection  of  posts  or  poles  in  the 
streets  and  a  desig-nation  of  the  streets  in  which  they  might  be 
placed  and  the  manner  of  placing  them.*^  And  where  a  city  re- 
moved and  sold  certain  wires  which  it  had  cut,  it  was  held 
guilty  of  conversion,  and  liable  to  the  company  for  their  value.'*'* 
And  though  the  contract  by  an  electric  light  company  with  a 
city  is  ultra  vires,  yet  the  company  which  has  erected  poles,  and 
wires  in  reliance  thereon  is  entitled  to  reasonable  notice  to  re- 
move them.^^     A  claim  made  by  an  electrical  company  in  good 

"United    States    Ilium.    Co.    v.  of   Summit  v.   New   York   &  N.   J. 

Grant,  55  Hun   (N.  Y.),  222,  27  N.  Teleph.   Co.,  57   N.   J.   Eq.   123,   41 

Y.  St.  R.  767,  7  N.  Y.  Supp.  788,  3  Atl.  146,  7  Am.  Elec.  Cas.  58,  and 

Am.  Elec.  Cas.  95.  is  said  to  be  controlling  upon  the 

42  Hempstead  v.  Ball  Elec.  L.  Co.,  proposition  stated  in  the  text. 
9   App.  Div.    (N.  Y.)   48,  41  N.  Y.  is  Electric  Power  Co.  v.   City  of 

Supp.  124.  ^"ew  York,  60  N.  Y.  St.  R.  590,  29 

43Coverdale  v.  Edwards,  155  Ind.  Misc.    (N.   Y.)    48.     See  also  Well- 

374,  58  N.  E.  495,  7  Am.  Elec.  Cas.  ston  v.  Morgan,  59  Ohio  St.  147,  52 

15^  N.  E.  127,  40  Ohio  L.  Jour.  392. 

44  American    Un.    Teleg.     Co.    v.  46  Wellston   v.    Morgan,    59    Ohio 

Town  of  Harrison,  31  N.  J.  Eq.  627,  St.   147,  52  N.  E.   127,  40  Ohio  L. 

1   Am.  Elec.  Cas.  291.     This  case  is  -Tour,  392. 
citpd   with  approval  in   Inhabitants 
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faith  that  an  ordinance  requiring  the  removal  of  wires  will  im- 
pair the  contract  with  the  nuinicipality  permitting  the  erection 
of  poles  will  give  the  Federal  court  jurisdiction  of  a  suit  to 
enjoin  the  enforcement  of  the  ordinance.^"  And  where  wires 
are  strung  along  a  private  alley  the  court  may  order  their  re- 
moval.^^ 

§  47G.  Screen  for  motorman  —  Protection  from  inclement 
weather  —  Statute. —  It  is  within  the  authority  of  the  legisla- 
ture to  prescrilx'  such  reguhitions  as  nniy  he  deemed  necessary 
for  the  protection  of  the  heahli,  safety  and  comfort  of  em- 
ployees, an  act  of  this  nature  being  within  the  police  power  of 
the'^ State.  So  "An  act  to  compel  street  railway  companies  to 
protect  certain  of  their  employees  from  the  inclemency  of  the 
Aveather "  •*'^  is  constitutional/'"'"  The  fact  that  such  an  act 
is  confined  to  street  cars  propelled  by  cable,  steam,  or  elec- 
tricity, and  does  not  include  street  cars  drawn  by  mules  or 
horses,  or  carriages  or  wagons,  does  not  make  it  class  legisla- 
tion.^^ In  Ohio  an  act  in  substance  the  same  as  the  above  was 
passed,  and  it  was  contended  that  it  was  in  conflict  with  a  clause 
of  the  State  Constitution  ^''  providing  that  "  All  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation  throughout  the 
State."  It  was  held,  however,  that  the  law  operated  uniformly 
on  the  named  subject-matter  in  every  part  of  the  State,  and  that 
it  was  constitutional.^^ 

47  Michigan  Teleph.  Co.  v.  Char-  from  exposure  to  the  inclemency  of 
lotte  (C.  C,  W.  D.  Mich.),  9.3  Fed.  the  weather,  but  not  so  as  to  ob- 
11_  struct  the  vision  of  the  person  oper- 

48  Carpenter  v.  Capital  Elec.  Co.,  atinn;  the  car,  at  all  times  between 
178  111.  29,  43  L.  R.  A.  64.5,  .52  N.  November  1st  and  April  1st  in  each 
E.  973.  year. 

40  Laws  of  Minn,  of  1893,  c.  63,  ^o  State   of   Minnesota    v.    Smith, 

requiring  street   railway   companies  58  Minn.  35.  5  Am.  Elec.  Cas.  614. 

operating    electric,    steam    or    cable  59  N.  W.  545. 

cars,  requiring  the  constant  service  si  State    of    Minnesota    v.    Smith. 

of  any  persons  on  any  part  of  the  58  Minn.  35,  5  Am.  Elec.  Cas.  614. 

cars,    except   the   rear  platform,   to  50  N.  W.  545. 

provide  each  car  with  an  inclosure  ^2  §  26,  art.  2,  Ohio  Const, 

constructed  of  wood,  iron  and  glass,  53  State    v.    Nelson,    52    Ohio    St. 

or    i^imilnr    suitable    material,    suf-  88.  5  Am.  Elec.  Cas.  619.  39  N.  E. 

ficient     to    protect     such     employees  22. 
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§  477.     Fenders  on  electric  cars. —  The  franchise  or  grant  to 
an  electric  street  railway  to  operate  its  cars  upon  the_  streets 
of  a  city  is  subject  in  its  exercise  to  reasonable  regulation  and 
control."^    The  passing  of  an  ordinance  granting  consent  to  such 
use  does  not  divest  the  city  of  this  power.     Under  a  general 
power  conferred  upon  a  city  to  control  and  regailate  the  use  of 
streets  it  may  so  regulate  their  use  by  electrical  companies  as 
may  be  most  consistent  with  the  safety  of  the  general  public 
from  accident  and  injury;  provided,  however,  that  such  regula- 
tions do  not  impair  the  franchise  of  the  companies.     It  is  m 
accordance  with  this  right  of  the  municipality  that  ordinances 
regulating  the  speed  of  cars  are  held  to  be  valid,^^  and  upon 
the  same  general  principles  an  ordinance  requiring  cars  pro- 
pelled by  electricity  to  place  fenders  upon  their  cars  has  been 
held  to  be  valid,  being  reasonable  both  in  purpose  and  effect.-^ 
In  this  case  the  court  said:  "  What  can  be  more  reasonable  and 
necessary  for  the  protection  of  the  ordinary  travel  and  use  of  a 
street  than  that  an  electric  car,  capable  of  being  driven  at  a 
high  rate  of  speed,  should  have  attached  guards  of  some  kind 
or  other  against  accident  and  injury.     The  test  is  whether  it 
is  reasonably  desig-ned  to  guard  some  public  or  private  jight 
from  threatened  injury  from  the  operation  of  these  cars. 
Upon  reason  and  authority  this  ordinance  is  justified  as  an 
exercise  of  reasonable  municipal  or  police  power  in  behalf  of 
the  protection  of  the  public  engaged  in  ordinary  business  or 
travel  upon   the  streets  of  the   city.     *     *     *     A  bona   fide 
reasonable  obsei-vance  of  this  ordinance  is  required  by  reason 

54  See  §  464,  Rate  of  Speed  —  lege  granted  to  them  in  the  use  of 
Ordinances.  t^e  streets,  to  regulate  the  running 

55  State,  Cape  May,  D.  B.  &  S.  P.  of  locomotive  engines  and  railroad 
R.  Co.  V.  Cape  May,  59  N.  J.  L.  cars  therein,  and  to  protect  persons 
356,  36  Atl.  696,  36  L.  R.  A.  653,  and  property,  is  authorized  to  en- 
6  Am.  &  Eng.  R.  Gas.  (N.  S.)  511,  act  an  ordinance  that  all  passenger 
6  Am.  Elec.  Cas.  49.  In  this  case  cars,  operated  by  trolley  or  electric 
it  was  held  that  a  city  council,  un-  power  in  the  streets  of  the  city, 
der  the  charter  of  the  city  which  shall  have  proper  and  suitable  fen- 
confers  power  upon  the  council  to  ders  on  the  front  of  such  ears  to 
make  ordinances  to  regulate  the  prevent  accident,  and  that  it  shall 
public  streets,  to  prevent  immoder-  be  unlawful  to  operate  such  cars  m 
ate  driving  or  riding,  to  provide  the  streets  of  the  city  without  such 
the   manner    in    which   corporations  fenders. 

or  persons  shall  exercise  any  privi- 
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of  its  being  a  legal  exercise  of  the  power  of  municipal  control, 
and  it  is  not  an  invasion  of  the  franchise  of  the  prosecutor  nor 
an  interference  with  the  operation  of  its  street  railway  or  its 
business.  It  is  a  regulation  at  the  same  time  reasonable,  neces- 
sary and  salutaiy  and  entirely  within  the  scope  of  municipal 
control  vested  in  the  city  council  of  the  city."  ^^  In  a  case, 
however,  which  arose  in  one  of  the  lower  courts  in  Pennsyl- 
vania, it  was  held  that  one  whose  child  had  been  killed  by  an 
electric  car  could  not  invoke  in  his  favor  an.  ordinance  requiring 
all  street  railways  to  equip  their  cars  with  the  "  most  approved 
modern  pilot  or  safety-guard,"  since  such  ordinance  imposed  a 
higher  duty  than  was  imposed  by  law.^"  And  an  ordinance 
requiring  cars  to  be  provided  with  fenders,  to  be  not  more  than 
three  inches  from  the  track,  has  been  held  to  be  unreasonable 
since,  by  reason  of  the  construction  of  the  cars,  and  the  grade 
of  the  streets  and  tracks,  it  was  impractical)le.^''^  The  prin- 
ciples stated  in  the  Xcw  Jersey  case  mentioned  above  are,  how- 
ever, undoubtedly  controlling  of  the  question,  and  a  municipal 
ordinance  re(}uiring  electrical  cars  to  be  equipped  with  fenders 
seems  clearly  to  be  a  reasonable  and  valid  exercise  of  the  police 
power.  In  an  earlier  Massachusetts  case,  where  it  appeared 
that  the  use  of  fenders  was  in  an  experimental  stage,  and  there 
was  no  ordinance  in  reference  thereto,  it  was  held  that  failure 
to  provide  fenders  upon  an  electric  car  M'as  not  negligence. ^^ 
And  in  case  in  Colorado  it  has  been  decided  that,  where  there 
was  no  evidence  that  the  car  was  not  properly  equipped  or  that 
other  appliances  than  those  in  use  were  better  or  safer,  or  that 
there  was  any  law  or  ordinance  requiring  the  use  of  a  fender, 
there  was  no  error  in  refusing  to  permit  a  witness  to  testify 
that  the  car  was  not  equipped  with  a  fender  like  the  ones 
afterwards  used  by  the  company.*^"  In  a  case  in  New  York, 
however,  it  is  declared  that,  though  there  is  no  statute  or  ordi- 
nance requiring  the  use  of  fenders,  evidence  is  properly  ad- 

56  Per   Lippincott,   J.  Co.,  164  Mass.  450,  41  N.  E.  664,  6 

57  Buente   v.   Pittsburg,   A.   &   M.       Am.   Elec.   Cas.  492. 

Tract.    Co.,    2    Super.    Ct.     (Penn. )  go  Zimmerman  v.  Denver  Conscli- 

185.  dated   Tr.   Co.,    18    Colo.   App.   480, 

58  Brooklyn  v.  Nassau  Elec.  R.  72  Pac.  607,  14  Am,  Neg.  R.  1,  cit- 
Cc,  38  App.  Div.  (N.  Y.)  365,  56  ing  Hogan  v.  Citizens'  Ry.  Co.,  150 
N.  Y.  Supp.  609.  Mo.  36,  51   S.  W.  473. 

59  Mullen    V.    Springfield    St.    Ry. 
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missible  wliicli  tends  to  show  that  fenders  are  in  common  use 
in  other  cities  and  on  street  cars  operated  on  other  lines  in  the 
same  locality.  And  npon  the  question  whether  the  want  of 
a  fender  was  evidence  of  negligence  the  opinion  was  expressed 
in  this  case  that  where  a  jury  is  satisfied  from  the  evidence  that 
the  injury  would  have  been  prevented  by  the  use  of  a  safe- 
guard, such  as  a  fender  which  is  usually  attached  to  cars  of 
similar  construction,  operated  in  similar  localities  generally 
throughout  the  countr)',  and  which  has  proved  ordinarily  effica- 
cious for  the  protection  of  persons  upon  the  highway,  they  are 
entitled  to  predicate  negligence  upon  the  omission  to  provide 
the  cars  with  such  safeguards.*^  ^ 

§  478.  Running  of  cars  —  Ordinance  —  Six  minute  service. — 
Where  a  street  railway  corporation  using  animal  power  obtains 
a  new  franchise  extending  the  period  of  its  existence,  and  which 
provides  that  cars  on  all  lines  shall  be  operated  as  the  public 
convenience  may  require  and  the  common  council  order,  such 
corporation  may  be  required  by  ordinance  to  furnish  a  six 
minute  service  on  a  certain  street,  even  though  the  company's 
original  grant  provided  that  the  council  should  not  limit  the 
service  to  less  than  twenty  minutes.*^  ^ 

§  479.  Watering  of  tracks  —  Ordinance. —  A  municipality 
may,  by  ordinance,  require  a  street  railway  company  to  water 
its  tracks  so  as  to  effectually  lay  the  dust.  Such  an  ordi- 
nance is  a  valid  exercise  of  the  police  power,  since  it  tends  to 
promote  both  the  comfort,  health  and  convenience  of  the  pas- 
sengers, and  of  the  inhabitants  of  the  city.®^ 

§  480.  Electric  railway  —  Ceasing  to  run  cars. —  A  street 
railway  company  should  so  operate  its  lines  as  will  best  pro- 
mote the  convenience  and  benefit  of  the  public,  and  it  has  no 

61  Fritsch   v.   New   York  &   Q.    C.  der  on  the  street  car  by  which  the 

R.  Co.,  93  App.  Div.    (N.   Y.)    554,  plaintiff  was  struck  was  proper. 

87  N.  Y.  Supp.  942,  16  Am.  Neg.  R.  62  People  v.  Detroit  Citizens'  St. 

195.     See  Baltimore  City  Pass.  Ry.  Ry.  Co.,   116  Mich.   132,  74   N.   W. 

Co.  V.  Cooney,  87  Md.  261,  39  Atl.  520,    16    Nat.    Corp.    Repr.    436,    11 

859,  11  Am.  &  Eng.  R.  Cas.  (N.  S.)  Am.  &  Eng.  R.  Cas.   (N.  S.)   798,  4 

759,  holding  that  a  refusal  to  strike  Det.  L.  News,  1198. 

out  evidence  that  there  was  no  fen-  es  state  v.  Canal  &  C.  R.  Co.,  50 

La.  Ann.  1189,  24  So.  265. 
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authority  to  cease  the  operation  of  its  road  simply  because  of 
the  fact  that  it  cannot  obtain  employees  to  run  its  cars  at  the 
prices  or  upon  the  conditions  which  it  offers.  It  owes  the  pub- 
lic the  duty  of  keeping  its  line  in  operation,  and  if  it  cannot 
obtain  employees  upon  the  terms  offered  by  it,  it  is  under  the 
obligation  of  offering  such  terais  and  conditions  as  will  enable 
it  to  obtain  the  necessary  labor  without  regard  to  the  effect 
upon  the  dividends  of  the  company.®^ 

§  481.  Moving  of  buildings  —  Interference  with  wires  — 
Operation  of  street  railway. —  The  use  of  the  streets  for  the  pur- 
pose of  moving  a  building  along  the  surface  thereof,  is  not 
within  the  use  of  streets  for  the  purpose  of  ordinary  travel. 
It  is,  however,  an  extraordinary  and  exceptional  use  in  opposi- 
tion to  the  primary  pui-poses  and  uses  of  streets.*^ ^  Although 
the  right  to  move  a  building  through  or  across  a  street  may  be 
granted  by  the  legislature  or  by  the  municipality  under  a  suffi- 
cient delegation  of  power,  yet,  in  view  of  the  many  uses  to 
which  city  streets  have  been  put,  especially  their  occupation  by 
electrical  companies  with  their  poles  and  wires,  used  in  the 
business  of  telegraph,  telephone,  and  electric  railways,  certain 
rights  have  been  acquired  by  such  companies  which  require  pro- 
tection, and  a  statute  or  an  ordinance  granting  such  right 
should,  undoubtedly,  require  a  reasonable  notice  to  be  given 
to  such  a  company,  and  require  the  exercise  of  reasonable  care, 
both  to  prevent  unnecessary  injury  or  interference  with  the 

6*  Re  Loader  v.  Brooklyn  Heights  ch.  Co.  v,  Anderson,  12  N.  D.  585, 

R.  Co.    (N.  Y.  Sup.  Ct.),  14  Misc.  98  N.  W.  706,  15  Am.  Neg.  R.  644, 

(N.  Y.)    208,  212,  70  N.  Y.  St.  R.  wherein   it   is   said:     "The    use   of 

671,  35  N.  Y.  Supp.  996,  999.  the  streets  for  moving  houses  is  not, 

G5  Dickson  v.  Kewaunee  Elec.  L.  however,  a  usual,  but  is  rather  an 
&  M.  Co.,  53  111.  App.  379,  holding  extraordinaiy  one.  It  does  not  per- 
it  proper  to  instruct  the  jury  "  that  tain  to  the  primary  right  to  the  use 
the  company  had  a  right  to  place  its  of  the  streets  for  travel  or  other 
wires  in  the  streetj  if  allowed  by  public  purposes.  The  public  de- 
corporate  authority,  if  it  did  not  rives  no  benefit  therefrom  generally, 
interfere  with  the  ordinary  use  of  Such  extraordinary  use  of  the  street 
the  public  in  the  streets,  and  that  may,  however,  be  permitted  as  a 
removing  a  house  along  the  streets  favor,  under  restrictions  safeguard- 
was  not  within  the  rights  enjoyable  ing  the  rights  of  the  public  to  the 
by  the  public  as  a  use  of  the  street  in  certain  cases,  as  necessity 
streets."  Northwestern  Teleph.   Ex-  may  require."     Per  Morgan,  J. 
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operation  of  its  line.  Wliere  a  street  is  used  for  the  purposes 
of  an  electric  railway  the  moving  of  a  building  along  such  street 
would  not  only  seriously  interfere  with,  but  might  cause  the 
operation  of  the  road  to  be  suspended  for  several  hours.  So 
where  the  moving  of  a  building  along  a  street  is  without  ex- 
press authority,  and  it  will  interfere  with  and  obstruct  the 
operation  of  a  street  railway,  the  courts  will  interfere  by  in- 
junction to  restrain  the  threatened  injury.*^^  And,  although 
the  exclusive  jurisdiction  over  the  streets  may  be  vested  in  the 
municipality,  yet  it  is  held  that  this  fact  will  not  oust  the  courts 
of  jurisdiction  in  such  a  case  where  the  municipality  will  not 
interfere  to  prevent  such  injury.*^ ^  And  the  fact  that  a  mu- 
nicipality, in  pursuance  of  the  authority  conferred  upon  it,  has 
granted  permission  to  move  a  building  through  the  streets  does 
not  relieve  the  one  to  w^hom  such  permission  has  been  given 
from  legal  liability  for  damage  done  to  the  wires  and  poles 
of  an  electrical  company  which  is  in  law^ful  occupation  of  the 
streets.^ ^     It  is  said  in  one  case,  where  it  appeared  that  an 


66  Millville  Tract.  Co.  v.  Goodwin, 
53  N.  J.  Eq.  448,  32  Atl.  2G3,  5  Am. 
Elec.  Cas.  23. 

6T  \Yilliams  v.  Citizens'  Ry.  Co., 
130  Ind.  71,  29  X.  E.  408,  15  L.  R. 
A.  64,  30  Am.  St.  Rep.  201. 

68  Northwestern  Teleph.  Exch.  Co. 
V.  Anderson,  12  N.  D.  585,  98  N. 
W.  706,  15  Am.  Neg.  R.  644,  where- 
in the  court  says :  "  Our  conclusion 
is  that  the  defendants'  rights  to  the 
street  for  house  moving  purposes 
were  subordinate  to  those  of  the 
plaintiiT;  that  plaintiff  was  given 
paramount  rights  to  the  streets  by 
virtue  of  the  ordinance  containing 
no  provision  for  direct  or  indirect 
revocation  for  private  purposes; 
that  defendant  was  a  mere  licensee, 
with  privilege  to  use  the  streets  in 
a  manner  not  unreasonably  inter- 
fering with  the  use  of  the  streets 
for  traveling  purposes,  and  without 
interference  with  those  having  prior 
rights  to  them  under  ordinances 
that  have  ripened  into  relations  in. 


the  nature  of  contracts,  thereby  be- 
coming vested  rights;  that  the  use 
of  the  streets  by  defendant  for  such 
purposes  was  not  an  ordinaiy,  but 
an  exceptional  and  extraordinary, 
use  thereof,  out  of  which  the  pub- 
lic as  such  derives  no  benefit;  that 
neither  the  defendant's  license  nor 
special  permit  to  move  this  build- 
ing did  or  could  protect  him  from 
liability  for  damages  to  plaintiff 
arising  out  of  the  exercise  of  the 
permission  given  him  to  move  this 
building.  The  council  did  not,  and 
would  have  no  power  to,  grant  a 
license  to  move  the  building,  and 
give  therewith  immunity  from  dam- 
ages consequent  upon  the  exercise 
of  the  license.  Such  permission  can 
only  be  given  by  council  for  the  use 
of  the  street  for  such  purpose;  that 
is,  for  moving  the  building.  To 
add  to  such  permission  expressly  or 
in  effect  a  provision  that  the  exer- 
cise of  the  permission  would  leave 
those  damaged  thereby  without  rem- 
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ordinance  required  wires  to  be  suspended  at  a  height  of  not 
less  than  twenty  feet,  and  in  moving  a  buihling  certain  wires 
of  a  telephone  company  were  cut,  that  the  company  might 
recover  damages  for  the  wires  which  were  cut  and  which 
were  suspended  at  a  lawful  height,  but  not  for  those  suspended 
below  the  height  required.^®  But  in  another  case,  where  the 
act  of  incorporation  required  w'ires  to  be  suspended  twenty- 
two  feet  from  the  ground,  and  a  wire  only  nineteen  and  a 
half  feet  from  the  ground  was  torn  from  its  fastenings,  while 
moving  a  building  twenty-five  feet  high,  and  loosened  some 
bricks,  which  fell  upon  a  person  in  the  street,  it  was  held  that 
the  person  moving  the  building  was  liable  for  the  injury,  and 
that  no  liability  attached  to  either  the  city  or  the  company 
maintaining  the  wire.'"  Since  use  of  the  streets  for  the  pur- 
pose of  moving  buildings  is  not  in  the  line  of  their  use  for 
purposes  of  travel,  but  is  in  reality  an  obstruction  to  such  use, 
it  would  seem  naturally  to  follow  that  this  right  must  be  ob- 
tained either  by  statute  or  by  municipal  license,  and  that  in 
either  case  the  permit  requires  the  exercise  of  reasonable  care 
to  prevent  unnecessary  injury  to  appurtenances  of  electrical 
comjianies  upon  the  street,  to  interfere  to  the  least  possible 
extent  with  the  operation  of  such  lines,  and  to  prevent  injuries 
to  persons  lawfully  upon  the  streets. 

In  this  connection  it  is  decided  in  a  case  in  Xorth  Dakota 
that  the  right  to  use  the  streets  for  such  a  pur]30se  where  power 
is  given  a  municipality  to  gTant  a  license  therefor  is  not  an 
absolute  right  that  any  one  can  demand,  but  that  it  is  a  power 
which  the  municipality  may  exercise  or  not  as  a  matter  of  dis- 
cretion.'^^ 

§  482.  Salt  on  tracks  —  Use  of. —  A  municipality  may,  in 
the  exercise  of  its  general  police  power  to  control  and  regulate 
the  use  of  streets,  prohibit  street  railway  companies  from  using 

edy   against    the    defendant,    would  c»  New  York  &  N.  J.  Teleph,  Co. 

be    a    void,    unreasonable,    and    in-  v.  Deixheimer,  14  N.  J.  L.  225,   11 

operative       provision.      Its       effect  X.  J.  Law  Jour.  246. 

would  be  to  impair  and  nullify  the  ^o  Howard   v.   Corporation   of    St. 

previous  grant  to  the  plaintiff,  un-  Thomas,   19  Ont.  Rep.  719. 

der    which    vested    rights    ripened."  'i  Northwestern  Teleph.  Exch.  Co. 

Per  Morgan,  J.  v.   Anderson,    12  N.  D.   585,   98  M. 

W.  706,  15  Am.  Neg.  R.  644. 
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salt  upon  their  tracks.  So  an  ordinance  prohibiting  the  use  of 
salt  on  the  tracks  of  a  street  railway,  except  on  curves  at  street 
corners,  is  valid.  Such  an  ordinance  neither  impairs  the  fran- 
chise of  a  company  nor  restricts  the  operation  of  its  road. 
And  though  the  effect  of  such  an  ordinance  may  be  to  cause  ex- 
pense or  inconvenience  to  the  company,  yet  this  will  not  affect 
the  validity  of  the  ordinance.'^ ^  Again  though  it  may  appear 
that  certain  portions  of  the  tracks  are  low,  so  that  water  collects 
and  freezes  thereon  during  the  night,  and  that  salt  is  necessary 
to  keep  the  tracks  in  such  condition  at  these  points  that  the  cars 
may  be  run  over  them,  yet  such  fact  will  not  make  the  ordinance 
unreasonable,  where  it  also  appears  that  the  water  could  be 
diverted  from  the  tracks  at  reasonable  expense.  ^^ 

§  483.  Use  same  poles  —  Safety  to  lives  and  property  — 
Rule. —  In  many  cases  the  use  of  the  same  poles  by  different 
electrical  companies  is  provided  for  either  in  the  franchise  of 
the  company  earlier  in  the  occupation  of  the  streets,  or  by  con- 
tract between  the  two  companies.  Where  different  companies 
can  with  safety  use  the  same  poles  then  such  regulations  as  to 
the  mode  of  use  by  each  company  must  be  made  for  the  protec- 
tion of  lives  and  property  that  they  shall  not  be  endangered. 
If  such  regulations  cannot  be  made,  then  such  joint  use  would 
be  unreasonable,  and  if  unreasonable,  though  it  may  be  au- 
thorized by  ordinance,  yet  the  courts  may  set  aside  the  ordi- 
uance.^"* 

§  484.  Contracts  between  street  railway  companies — :  Opera- 
tion of  lines. —  A  street  railway  should  be  operated  and  main- 
tained in  such  a  manner  as  will  best  promote  and  aid  public 
travel,  and  where  rival  companies  have  been  granted  franchises 
in  the  same  municipality,  they  have  no  right  to  enter  into  a 
contract,  the  carrying  out  of  which  will  restrain  the  free  use  of 
their  respective  franchises  for  the  benfit  of  the  public. ''^^     So 

72  state,  Consol.  Tract.  Co.  v.  74  Citizens'  E.  L.  &  P.  Co.  v. 
Elizabeth,  58  N.  J.  L.  619,  34  Atl.  Sands,  95  Mich.  551,  4  Amfi  Elec. 
146,  32  L.  R.  A.  170,  3  Am.  &  Eng.       Cas.  58j  67,  55  N.  W.  452. 

R.  Cas.   (N.  S.)   614.  75  South   Chicago   City  R.   Co.   v. 

73  State,  Consol.  Tract.  Co.  v.  Calumet  Elec.  St.  R.  Co.,  171  111. 
Elizabeth,  58  N.  J.  L.  619,  32  L.  R.  391,  49  N.  E.  576,  aflfg.  70  111.  App. 
A.  170,  34  Atl.   146,  3  Am.  &  Eng.  254. 

R.  Cas.   (N.  S.)  614. 
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where  two  street  railway  companies  entered  into  an  agreement 
not  to  cross  each  other's  tracks  at  grade,  except  at  certain  speci- 
fied crossings,  and  it  appeared  that  it  was  the  policy  of  the 
municipality  not  to  permit  other  than  grade  crossings,  the 
agreement  was  held  to  be  against  public  policy  and  void,  since 
it  practically  amounted  to  an  agreement  on  the  part  of  each  not 
to  invade  the  territory  of  the  other.  "^ 

§  485.  Contract  for  joint  use  of  tracks  —  Tenants  in  com- 
mon.—  Where  two  tenants  in  common  of  a  street  railway  track 
enter  into  an  agreement  not  to  let,  sublet,  sell,  assign  or  con- 
vey any  interest  in  any  part  of  the  road  without  the  consent  of 
the  other,  a  grant  by  one  of  the  tenants  to  a  third  street  rail- 
way company  of  the  right  to  use  any  part  of  the  track  is  within 
such  agreement,  and  though  the  other  tenant  may  acquiesce  in 
such  use  by  the  third  company,  such  acquiescence  or  silence 
will  confer  no  permanent  right,  but  merely  amounts  to  a  license 
for  the  time  being. '^^  A  contract  between  two  street  railway 
companies  by  which  one  gives  to  the  other  the  right  to  use  its 
tracks  will  not,  it  is  held,  confer  upon  the  latter  company  the 
right  to  run  the  cars  of  a  third  company  over  such  tracks. ^^ 

§  486.  Contracts  between  electric  light  companies  —  Use 
same  wires. —  Charters  conferring  powers  upon  electrical  com- 
panies will  receive  a  strict  construction  by  the  courts.  As  a 
general  rule  such  companies  receive  and  can  exercise  only  such 
powers  and  rights  as  are  expressly  conferred  upon  them  by 
their  charters,  or  which  are  conferred  by  necessary  implication 
in  order  to  carry  out  the  purposes  of  the  grant.  Therefore, 
where  an  electric  light  company  or  other  electrical  company 
is  confined  by  its  charter  to  exercising  its  powers  within  cer- 
tain limits,  it  cannot  extend  its  operation  beyond  the  limits  de- 
fined. So  where  the  territories  within  which  two  electric  light 
and  power  companies  were  by  their  charter  empowered  to  fur- 
nish light,  heat  and  power,  were  adjacent  along  the  center  of  a 
given  street,  one  company  being  authorized  to  put  up  wires  to 

76  South  Chicago   City  R.   Co.   v.  (N.   Y.    Sup.    Ct,    1899),    25   Misc. 
Calumet   Elec.   St.   R.   Co.,    171    111.  (N.  Y.)   626^  56  N.  Y.  Supp.  250. 
391,  49  N.  E.  576,  affg.  70  111.  App.  78  Toledo  &  M.  V.  R.   Co.  v.  To- 
254.  ledo  Tract.  Co.,  17  Ohio  C.  C.  22. 

77  Chapman  v.  Syracuse  R.  T.  Co. 
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the  center  line  of  the  street  from  the  east  and  the  other  being 
similarly  authorized  from  the  west,  it  was  held  that  they  could 
not  enter  into  a  contract  by  which  one  was  to  supply  a  cuii'ent 
to  the  other  along  the  common  boundary  line,  thus  enabling  one 
company  to  dispense  with  a  power-house  or  generating  plant. 
It  \vas  also  held  in  this  case  that  the  city  had  the  right  to  cut 
all  connecting  wires  used  for  the  purpose  of  obtaining  a  current 
from  the  main  wires.  ^^ 

§  486a.  Right  to  assign  electric  lighting  contract. —  A  con- 
tract cannot  be  assig-ned  when  its  tenns  forbid  an  assignment, 
or  when  there  is  an  implied  intention  that  personal  service  is 
required  by  the  contract;  and  although  a  contract  does  not 
stipulate  against  an  assignment  thereof,  and  even  though  it  is 
by  its  terms,  between  the  parties  and  their  respective  execu- 
tors, administrators,  successors,  and  assig-ns,  nevertheless  it  is 
not  assignable  where  it  stipulates  for  the  installation  and  con- 
struction of  electric  lamps  and  also  expressly  provides  that  the 
construction  work  of  the  circuits  shall  be  done  under  the  super- 
vision and  at  the  expense  of  the  contractor,  and  that  the  work 
of  installing  all  lamps  and  conductors,  and  the  making  of  all 
connections  in  and  upon  said  circuits,  in  which  the  cm-rent  of 
the  person  rendering  the  service  shall  be  used,  shall  be  done 
by  said  party.  Such  a  contract  provides  for  personal  service, 
is  within  the  rule,  and  cannot  be  assigned. ^*^ 

§  487.  Rapid  transit  trains  —  Duty  of  company. —  Where, 
for  the  purpose  of  securing  rapid  transit  between  distant  parts 
of  a  city  or  between  one  section  of  a  city  and  the  suburbs,  cars 
or  trains  of  cars  are  run  with  a  limited  number  of  stops,  and 
at  an  increased  rate  of  speed,  such  reasonable  care  should  be 
exercised  in  their  management  and  such  noticeable  signal  given 
of  their  approach  as  will  tend  to  best  secure  both  the  safety  of 
travelers  and  of  passengers  who  may  be  alighting  from  cars  on 
other  tracks.^^ 

79  City  of  Chicago  v.  Mutual   E.  77,  motion  for   reargument   denied, 

L.  &  P.  Co.,  55  111.  App.  429,  5  Am.  26  R.  I.  436,  59  Atl.  111. 

Elec.  Cas.  29.  *^  Capital  City  Tract.  Co.  v.  Lus- 

so  Swarts  v.  Narragansett  Electric  by,  26  Wash.  L.  Repr.  16.''.,  12  App. 

Lighting  Co..  26   R.   L  388,  .59  Atl.  D.  C.  295. 
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§  488.  Office  hours  of  telegraph  company. —  A  telegraph 
company  may  establish  reasonable  office  hours  for  the  trans- 
mission and  delivery  of  telegrams. ^^  And  it  is  under  no  obli- 
gation to  keep  the  employees  in  each  of  its  offices  informed  of 
the  time  when  every  other  office  closes  for  the  night,^^  or  to 
deliver  a  message  received  after  the  closing  of  the  office.^* 
And,  although  an  operator  may  be  in  the  habit  of  being  in  the 
office  and  of  receiving  and  transmitting  messages  after  office 
hours,  and  is  there  after  the  expiration  of  such  hours  on  most 
occasions,  yet  this  will  not  bind  the  company  to  keep  its  office 
open  for  a  longer  period  than  the  hours  established  by  it.^^ 

§  489.  Telegraph  —  Private  land  —  No  consent  obtained  — 
Ejectment. —  If  a  telegraph  company  has  constructed  its  line 
over  private  land  without  right  so  to  do,  and  the  land  is  subse- 
quently transferred,  the  grantee  succeeds  to  all  the  rights  of 
the  grantor,  including  the  right  to  bring  ejectment.^^ 

§  489a.  Power  of  electrical  company  to  transfer  or  sell  fran- 
chise.—  Power  conferred  by  a  municipality  upon  a  telegraph 
eompany,  formed  for  the  purpose  of  doing  a  general  telegraph 
business,  to  erect  its  poles  and  string  its  wires  thereon  in  the 
streets  of  the  city  is  held  to  confer  upon  such  company  no  au- 
thority to  give  a  right  to  another  company,  formed  for  purely 
local  business,  to  use  the  streets  without  the  consent  of  the  city. 
And  where  an  attempt  is  made  to  give  such  a  right  it  is  also 
decided  that  the  city  may  revoke  the  franchise  granted  by  it.^'^ 
And  where  an  electrical  company  is  authorized  by  statute  to^ 
''  hold  and  convey  such  real  and  personal  estate   as   may  be 

s2  Western     Un.     Teleg.     Co.     v.  Harding,  103  Ind.  505,  3  N.  E.  172, 

Harding,  103  Ind.  505,  3  N.  E.  172,  1  Am.  Elec.  Cas.  815. 

1    Am.    Elec.    Cas.    814;    Davis    v.  s*  Western    Union    Teleg.    Co.    v. 

Western   Union   Teleg.    Co.,   23   Ky.  Steinburger,    107    Ky.    469,    21    Ky. 

Law  R.  1758,  66  S.  W.  17;  Western  Law  R.  1289,  54  S.  W.  829. 

Union  Teleg.  Co.  v.  Crider,  21  Ky.  ss  Western     Un.     Teleg.     Co.     v. 

Law  R.  1336,  54  S.  W.  963;  West-  Georgia  Cotton  Co.,  94  Ga.  444,  21 

ern   Un.   Teleg.   Co.    v.    Wingate,   6  S.  E.  835. 

Tex.  Civ.  App.  394,  25  S.  W.  439.  sg  Postal  Teleg.  Cable  Co.  v.  Ea- 

«3  Given    v.    Western    Un.    Teleg.  ton,  170  111.  513,  39  L.  R.  A.  722, 

Co.,  24  Fed.   119,  1  Am.  Elec.  Cas.  49  N.  E.  365. 

766;    Western    Un.    Teleg.    Co.    v.  §7  Western    Union    Teleg.    Co.    v. 


City  of  Toledo,  103  Fed.  746. 
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proper  for  the  purpose  of  erecting  or  maintaining  its  lines  " 
it  is  held  to  have  no  power  to  sell  or  transfer  its  entire  business 
and  franchise,  such  a  sale  being  declared  to  be  contrary  to 
public  policy  and  void.^^  Power  may,  however,  exist  to  sell 
or  transfer  an  electrical  franchise  or  business  where  it  is  given 
either  expressly  or  by  necessary  implication.  And  where  an 
ordinance  granting  a  franchise  provided  that  in  case  the  fran- 
chise shall  be  assigned,  the  obligations  imposed  thereby  upon 
the  assigTLor  shall  be  binding  upon  the  assignee,  it  constitutes 
a  contract  between  the  city  and  the  one  to  whom  the  franchise 
is  granted  and  the  assignee  wall  be  bound  thereby.^^ 

§  489b.  Electric  lighting  appliances  —  Switchboards  —  Dy- 
namos —  Electroliers  —  Signs  —  Whether  fixtures. —  Dvnamos 
and  engines,  not  especially  adapted  for  use  in  a  particular  build 
ing  and  introduced  into  the  building  upon  considerations  of  tem- 
porary economy,  and  not  of  necessity,  and  which  can  be  re- 
moved without  difficulty  and  without  any  injury  to  the  build- 
ing or  themselves  are  held  to  be  chattels  and  not  fixtures.  And 
it  has  also  been  decided  that  chandeliers,  switchboards  and  elec- 
tric signs  which  can  also  be  removed  without  injury  to  tlie 
building  are  to  be  regarded  as  chattels  and  not  fixtures.  ^*^ 

§  490.  Mortgage  of  lines  —  Telegraph  and  street  railway 
companies. —  Street  railway  and  telegraph  companies  have  no 
power  to  mortgage  their  franchises,  lines  or  property,  unless 
such  power  has  been  expressly  conferred  upon  them  by  statute, 
or  by  their  charters,  and  a  mortgage  wdthout  such  power  is 
wholly  void.®^ 

§  491. .  Mortgage  of  telegraph  lines. —  The  poles  and  wires 
of  a  telegTaph  company,  when  in  position,  have  been  held  to 

88  Cumberland    Teleph.    &    Teleg.  See    also    General    Electric    Co.    v. 

Co.  V.  City  of  Evansville,   127  Fed.  Transit   Equip.    Co.,    57    N.   J.    Eq. 

187,  holding  that  the  object  of  such  460j  42  Atl.   101;   compare  Gundcr- 

a  statute  is  to  enable  the  company  son  v.  Swarthout,  104  Wis.  ISG,  80 

to  carry  on  its  business.  N.  W.  4G5. 

soMahan    v.    Michigan    Tel.    Co.,  9i  Richardson  v.   Sibley,   11   Allen 

132  Mich.  242,  93  N.  W.  629,  8  Am.  (Mass.),    65,     87    Am.     Dec.     700; 

Elec.  Cas.  38.  United  States  v.  Western  Un.  Teleg. 

90  New  York  Life  Ins.  Co.  v.  Al-  Co.,  50  Fed.  28. 
lison,  107  Fed.  179,  48  C.  0.  A.  251. 
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constitute  a  part  of  the  realty.^^  And  a  mortgage  by  a  rail- 
road company  upon  its  property  may  cover  all  structures 
upon  the  land  of  the  railroad,  including  poles  and  wires  which 
it  has  erected  for  telegraph  purposes. '''"  And  a  mortgage  upon 
a  railroad  has  also  been  held  to  include  wires  of  a  telegraph 
company  strung  upon  the  railroad  company's  poles  and  which 
the  latter  was  bound  by  contract  to  jDurchase.'^'*  But  where  two 
telegraph  companies  consolidated  and  by  an  agreement  between 
them  provided  in  effect  that  the  strung  wires  should  remain 
personalty,  it  was  held  that  they  did  not  partake  of  the  char- 
acter of  realty,  since  the  two  companies  might  make  a  valid 
agreement  by  which  the  character  of  the  annexed  property 
would  be  determined  as  against  an  existing  mortgage.^^  In 
the  absence  of  any  special  agreement,  however,  strung  wires 
will  not  be  deprived  of  the  character  of  realty.  So  wires 
strung  prior  to  the  execution  of  a  trust  deed  to  secure  receiver's 
certificates,  were  held  not  to  be  deprived  of  the  character  of 
telegraph  lines  by  the  act  of  an  employee  of  the  contractor  for 
their  erection  in  detaching  and  grounding  them.^® 

§  491a.  Mortgage  covering  after  acquired  property. —  Where 
a  mortgage  is  given  by  an  electrical  company  which  covers  ex- 
isting and  after  acquired  property  of  the  mortgagor  and  it  is 
duly  recorded,  such  mortgage  will  be  a  lien  in  equity  upon  poles 
and  wires  which  are  subsequently  acquired  and  though  the 
poles  are  erected  on  the  land  of  another  under  an  agreement 
with  him,  the  latter's  right  in  the  premises  must  yield  to  that 

92  Vane   v.   Newcombe,    132   U.   S.  93  New  York,   Ontario  &  Western 

220;  New  York,  Ontario  &  Western  Ry.  Co.  v.  Western  Un.  Teleg.  Co., 

Ry.  Co.  V.  Western  Un.  Teleg.  Co.,  36  Hun    (N.  Y.),  205,   1  Am.  Elec. 

36  Hun    (N.   Y.),  205,  1   Am.  Elec.  Cas.  753. 

Cas.   753 ;   American  Un.  Teleg.  Co.  9^  New  York,   Ontario  &  Western 

V.    Middleton,    80    N.    Y.    408.     But  Ry.  Co.  v.  Western  Un.  Teleg.  Co., 

see  §§  913-920,  herein,  on  Taxation.  30  Hun    (N.  Y.),  205,   1  Am.  Elec. 

And  see  Readfield  Telepli.  &  Teleg.  Cas.  753. 

Co.  V.  Cyr,  95  Me.  287,  49  Atl.  1047,  95  Boston    Safe    Dc^posit    &    Trust 

holding  that  telephone  poles  erected  Co.  v.  Bankers  &  Merchants'  Teleg. 

in  highways  with  wires  and  insula-  Co.,  36  Fed.  288. 

tors   thereon   retain   their   character  9g  Postal  Teleg.  Cable  Co.  v.  Vane, 

as  chattels  and  may  be  seized  and  80  Fed.  9G1,  53  U.  S.  App.  319. 
sold  on  execution  as  personal  prop- 
erty. 
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of  the  mortgagor. ^'^  And  where  a  mortgage  given  by  a  street 
railway  company  recited  that  it  covered  real  and  personal 
property  and  franchises  of  the  company  either  owned  at  the 
time  or  subsequently  acquired  and  the  conveyance  clause  re- 
cited that  the  lien  on  after  acquired  property  was  limited  to 
such  rights  as  were  acquired  under  leases  from  other  railway 
companies  as  "  should  be  connected  with  or  appurtenant  to  " 
the  mortgagor's  railroad,  it  was  decided  that  the  lien  given  by 
the  mortgage  covered  rights  acquired  under  a  subsequent  lease 
to  the  mortgagor  by  other  companies  owning  roads  which  were 
connected  with  and  operated  in  connection  with,  the  railroad 
of  the  mortgagor,  and  also  a  lease  by  and  the  capital  stock  of 
a  new  railway  company  which  was  organized  only  to  hold  title 
to  another  road  which  was  also  operated  in  a  similar  manner, 
all  of  which  were  operated  by  the  mortgagor  in  connection  with 
or  as  a  part  of  its  system.^^ 

§  492.  Mortgage  street  railway  lines  —  After  acquired  prop- 
erty —  Louisville  Trust  Company  case. —  In  a  case  in  the  United 
States  Circuit  Court  ^^  involving  the  construction  of  a  mort- 
gage upon  a  street  railway,  the  following  points  were  de- 
cided :  ( 1 )  The  fact  that  street  railway  franchises  which  are 
mortgaged,  confer  the  right  to  acquire  property  in  the  future, 
will  not,  of  itself,  cause  subsequently  acquired  property  to  be 

9T  Monmouth  County  Elec.  Co.  v.  upon  these  poles  and  wires  after- 
Central  R.  Co.  (N.  J.  Ch.  1903),  54  wards  acquired  which  is  prior  to 
Atl.  140,  wherein  the  court  said:  mortgagee  or  judgment  creditors 
"  The  mortgage  covered  all  existing  subsequent  in  date  to  the  mort- 
and  after  acquired  property  of  the  gage."  Per  Emery,  V.  C. 
mortgagor  company,  and  was  duly  See  Metropolitan  Trust  Co.  v. 
recorded  before  the  execution  of  Dolgeville  Electric  L.  &  P.  Co.,  35 
the  agreement  between  the  mortga-  ^Misc.  R.  (N.  Y.)  467,  71  N".  Y. 
gor  company  and  the  defendant.  Un-  Supp.   1055. 

der    the    agreement    the    poles    and  98  Guaranty  Trust  Co.  v.  Atlantic 

wires    were    erected   on    defendant's  Coast  Electric  R.  Co.,  138  Fed.  517 

lands,  and,  as  I  construe  its  eflfect,  (C.  C.  A.  1905),  modifying  132  Fed. 

they  were  the  property  of  the  mort-  68. 

gagor   company,   and   they    still    re-  See  following  section  as  to  after- 

mained    its    property    at    the    time  acquired   property  in  case  of  mort- 

of    the    foreclosure.     The    mortgage  gage   of  street  railway  lines, 

expressly  covered   all  after-acquired  99  Louisville  Trust  Co.  v.  Cincin- 

property,    and    under    our    decision,  nati  Inclined  Plane  Ry.  Co.    (U.  S. 

the   mortgagors,    in    equity,    a    lien  C.  C,  S.  D.  Ohio),  91  Fed.  699. 
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included  in  the  mortgage.  (2)  An  extension  to  a  street  rail- 
way line  will  not  be  rendered  subject  to  a  mortgage  upon  the 
original  line  by  a  statutory  provision  that  extensions  to  street 
railways  shall  be  considered  as  part  of  the  original  line,  but 
such  provision  will  be  referred  to  the  provisions  of  the  general 
law,  so  as  to  make  the  powers  of  the  owner  with  respect  to  the 
extension  the  same  as  if  the  line  had  originally  included  the 
extension.  (3)  An  extension  to  a  street  railway  line  which 
had  been  completed  and  mortgaged  will  not  be  subject  to  a 
mortgage  upon  the  original  line  by  reason  of  a  statutory  pro- 
vision conferring  upon  street  railways  power  to  change  the  lo- 
cation of  their  routes,  and  declaring  that  any  mortgage  upon 
the  original  line  shall  be  effectual  to  create  a  lien  on  the 
changed  line.  (4)  Although  a  street  railway  company  may 
have  power,  under  the  general  laws  of  the  State,  and  the  ex- 
press powers  conferred  upon  it,  to  mortgage  subsequently  ac- 
quired property,  yet  such  property  will  not  be  rendered  sub- 
ject to  a  mortgage  on  its  original  line  executed  "  under  and 
by  virtue  of  the  authority  in  them  vested  by  the  laws  of  the 
State,  and  of  all  and  every  power  and  authority  in  them  in 
anywise  vested,"  unless  expressly  referred  to  in  the  mort- 
gage. (5)  Subsequently  acquired  rolling  stock  and  machin- 
ery will  be  included  in  a  mortgage  upon  the  income  accru- 
ing fom  a  street  railway  where  such  rolling  stock  and  ma- 
chinery is  used  in  connection  with  the  earning  of  the  income. 
(6)  Income  from  subsequently  acquired  real  estate  will  not  be 
included  in  a  mortgage  upon  the  tolls,  incomes,  issues  and 
profits  of  the  property  mortgaged.  (7)  Future  acquired  prop- 
erty will  not  be  included  in  a  mortgage  upon  the  railways, 
rails,  bridges  and  real  estate,  cars  and  rolling  stock  of  a  street 
railway  company,  unless  words  are  used  by  which,  expressly 
or  impliedly,  subsequently  acquired  property  will  be  included. 
(8)  Though  by  the  expiration  of  franchises  of  a  street  railway 
company,  a  portion  of  its  original  track,  covered  by  a  mort- 
gage, may  be  forfeited  or  lost,  the  mortgagee  is  still  entitled 
to  the  full  pro  rata  share  of  rolling  stock,  which  should  be 
apportioned  to  him  in  the  absence  of  such  loss. 

§  493.     Mortgage  of  street  railway  easements  —  Ohio. —  It  is 
held  that  under  the  laws  of  Ohio,  a  street  railway  company  may 
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mortgage  its  street  easements,  there  being  nothing  in  the  laws 
of  that  State  to  contravene  such  right. ^ 

§  493a.  Mortgage  street  railway  property  —  Right  of  mort- 
gagee to  relief. —  Though  a  street  railway  company  which  has 
mortgaged  its  property  is  entitled,  as  a  general  rule,  to  con- 
trol and  manage  the  property  mortgaged  as  it  may  choose,  yet 
it  cannot  do  anything  which  may  materially  impair  the  value 
of  the  property  as  security  for  the  mortgage  debt  and  the  mort- 
gagee will  be  entitled  to  relief  against  the  proposed  acts  of 
either  the  mortgagor  or  his  assigns  which,  if  carried  out,  would 
tend  to  depreciate  the  value  of  the  property.^ 

§  494.  Mortgage  of  electric  light  plant  —  Construction  of. — 
Although  it  is  said  that  according  to  the  weight  of  authority 
measured  by  the  number  of  case,  quasi-public  corporations 
cannot  mortgage  or  otherwise  alienate  their  franchises,^  yet 
it  is  said  in  a  recent  case  in  Xew  Hampshire  that  whether 
the  reasons  upon  which  this  doctrine  rests  are  sufficient  to  sup- 
port it  has  been  seriously  questioned  and  it  is  there  decided  that 
an  electric  light  and  power  corporation,  which  has  acquired  the 
right  to  construct  its  lines  in  the  highways  of  a  city  by  virtue 
of  licenses  from  the  local  authorities  and  not  by  virtue  of  its 
incorporation,  may  mortgage  its  property  and  franchises  to 
secure  an  indebtedness  or  may  alienate  the  same.  The  court 
in  this  case  referred  to  and  considered  various  statutes  and  de- 
clared that  this  legislation  all  tends  very  strongly  to  prove  the 
existence  of  a  public  policy  in  this  State  which  allows  quasi- 
public  corporations, —  even  railroad  corporations, —  the  same 
freedom  to  incur  debts  and  pledge  their  property  and  fran- 
chises therefor  that  is  possessed  by  other  corporations  and  by 
natural  persons.*  Where  this  power  may  be  exercised  by  such 
a  company  wires  attached  to  poles,  and  used  for  the  purpose 

1  Louisville  Trust  Co.  v.  Cincin-  In  this  case  a  motion  to  dissolve  an 
nati,  47  U.  S.  App.  36,  76  Fed.  296,  injunction  which  had  been  granted 
22  C.  C.  A.  344.  was  denied. 

2  Fidelity   Trust    Co.   v.    Hoboken  34  Thomp.  Corp.  §§  5352-5355. 

&  M.   R.   Co.    (N.  J.   Ch.   1906),  63  *  American   Loan  &   Trust   Co.   v. 

Atl.  273,  so  holding  as  to  acts  pro-  General  Electric  Co.,  71  X.  H.   192, 

posed  to  be  done  under  a   contract  51  Atl.  660,  8  Am.  Elec.  Cas.  117. 
between  the   mortgagor   and    lessee. 
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of  conducting  an  electric  light  current  to  different  parts  of  the 
city,  are  covered  by  a  mortgage  upon  the  lot  on  which  the  plant 
is  erected,  "  together  with  all  machinery,  including  the  boiler, 
engine  and  dynamo,  *  *  *  and  all  and  singular  the  tene- 
ments, hereditaments  and  appurtenances  thereunto  belonging, 
or  in  anywise  appertaining."  ^ 

§  494a,  Construction  of  lease  of  street  railway  lines. —  Where 
a  lease  given  by  a  consolidated  electric  railway  company,  which 
was  composed  of  several  companies,  provided  that  the  lessee 
should  expend  a  certain  amount  within  a  specified  time,  in 
order  that  the  efficiency  and  value  of  the  different  lines  and 
rolling  stock  should  be  equal  to  its  efficiency  and  value  at  the 
time  of  the  execution  of  the  lease,  and  that  upon  the  expira- 
tion of  the  lease  the  property  of  the  companies  should  be  re- 
turned to  them  in  as  good  a  condition  as  it  was  when  the  lease 
was  executed,  it  was  decided  that  on  the  insolvency  of  the  lessee 
and  the  cancellation  of  the  lease,  each  subordinate  company 
was  entitled  to  have  returned  to  it  by  the  receivers  an  equip- 
ment which  was  equal  in  value  and  efficiency  to  that  which 
each  transferred  under  the  lease,  that  a  return  of  an  equipment 
equal  in  value  and  efficiency  to  that  which  was  received  under 
the  lease  as  a  whole,  was  not  a  compliance  with  the  provisions 
of  the  lease,  and  that  a  claim  by  one  subordinate  company  for 
a  return  of  the  equipment  required  was  not  subject  to  a  set-off 
of  the  excess  in  value  of  the  equipment  returned  to  another 
subordinate  company.*^ 

§  494b.  Electric  inspector  —  England. —  In  England  the  law 
provides  for  the  appointment  of  an  electric  inspector,  upon 
whom  certain  powers  are  conferred  and  certain  duties  imposed 
in  reference  to  electrical  lines  and  appliances.  Only  expenses 
specifically  incurred  by  such  an  inspector,  in  making  the  inspec- 
tions, can  be  recovered  from  the  consumer,  under. the  English 
Electric  Lighting  Orders  Confirmation  Act,^  providing  that 
"  all  fees  and  reasonable  expenses  "  of  an  electric  inspector 
shall,  in  the  absence  of  any  agreement  to  the  contrary,  be  paid 

5  Fechet  v.   Drake    ( Arizona  Sup.  c  Johnson  v.  Lehigh  Valley  Trac- 

Ct.   1887),  12   Pac.  694.  tion  Co.,  138  Fed.  601. 

7  (No.  15)    1890,  §  47. 
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by  the  undertakers,  and  that  where  the  report  of  an  electric  in- 
spector shows  that  any  consumer  has  been  guilty  of  any  default 
or  negligence,  such  fees  and  expenses  shall  be  paid  by  such  con- 
sumer or  consumers  as  the  court  shall  direct,  and  in  such  case 
no  recovery  can  be  had  for  a  salary  paid  by  the  local  authority, 
under  the  provisions  of  section  36,  or  for  the  laboratory  ex- 
penses of  the  inspector.^ 

8  Crawford,    London    v.    London     Elec.   L.   Co.    (Q.   B.),   78   Law  T. 
Eep.  84L 
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